one sense no reported case can ever be 
obsolete while the laws and judicial usages of 
English-speaking countries are what they are : 
that is, no man can say beforehand that any given 
case, however antiquated or trifling it may appear 
in itself to be, may not at some time have its use 
for the modern practitioner or text-writer. Every 
decision in the books is part of the history of the 
law, and no part of that history can be absolutely 
insignificant.—(Sir Frederick Pollock, Bart., LL.D., 
Corpus Professor of Jurisprudence in the University 
of Oxford.) 

Accurate knowledge of the present state of the 
law upon any subject involves necessarily the 
history of the development of the law upon that 
subject, which can only be attained by following 
down the decisions touching upon it. — (Francis 
M. Scott, Justice, Supreme Court, New York.) 

3Fhe law is the last interpretation of the law 
given by the last Judge. 

<5he enunciation of the most elementary princi¬ 
ple of law is frequently met by a demand for 
“ an authority in support of that proposition 
No time spent upon providing oneself with a 
precedent is ever wasted even though the book 
may have to be judiciously hidden from view until 
required—(The Hon’ble Sir Cecil Walsh, Kt.,K.C„ 
Ex-Offg., Chief Justice, Allahabad High Court/) 
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CHAPTER III. 


OF SALES OF IMMOVEABLE PROPERTY. 

54. “Sale” is a transfer of ownership in exchange for a price paid 
“Sale” denned. or promised or part-paid and part-promised. 

•[Such transfer, in the case of tangible immovable property of the 

value of one hundred rupees and upwards, or in the 
Sale how made. case of a revision or other intangible thing, can be 

made only by a registered instrument.] 

[In the case of tangible immovable property, of a value less than 
one hundred rupees, such transfer may be made either by a registered 
instrument or by delivery of the property.] 

Delivery of tangible immovable property takes place when the 
seller places the buyer, or such person as he directs, in possession of the 
property. 

A contract for the sale of immoveable property is a contract that 
Contract for sale. a sale of such property shall take place on terms 

settled between the parties. 

It does not, of itself, create any interest in or charge on such 
property. 

a. As to limitation to the territorial operation of paragraphs 2 and 3 of S. 54, see S. 1. 

These paragraphs extend to every cantonment in British India, see S. 287 of 
the Cantonments Act, 1924 (II of 1924). 


Synopsis 


1 . 

2 . 

3. 


or order of 


Scope of the section. 

Crown grants. 

Transfer under decree 
Court. 

4. Muhammadan law. 

5. “Transfer of ownership.” 

6. Transfer of mortgage interest. 

7. Creation of easements. 

8. Mutation proceedings. 

9. Sale or mortgage. 

10. Sale or exchange. See Notes on S. 
118. 

11. Sale or lease. 

11a. Sale or release. 

lib. Grant of mineral rights. ^ 

12. “In exchange for a price’. 

18. “Paid or promised.” 

14. Non-payment of price. 


15. 

16. 

17. 

18. 

19. 

20 . 

20a. 

21 . 

22 . 

23. 

24. 


Price can be shown to be different 
from that recited. 

Inadequacy and inflation of price. 
Sale of property of value of rupees 
one hundred or more. 

Reversion. 

“Or other intangible thing”. . 

“Can be made only by a registered 
instrument”. 

Execution of sale deed. 

Sale of property of less than 100 
rupees in value. 

Delivery of property. 

Contract for sale. 

Several sales of the same property— 
Priority. See Notes 8, 9 and 10 on 
S. 48. 

3 T, P.—53 
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SALE DEFINED 


TOPIC INDICATOR: 


Contract for sale creates no interest or 
charge. See Note 23. 

Delivery with unregistered sale deed. See 
Note 21. 

Equities of the person contracting to buy. 
See Note 23. 

Evidentiary value of unregistered deed. 
See Note 21. 

Fixation of price. See Note 12. 

Mode of transfer. See Notes 17 and 21. 
Official Receiver’s sale. See Note 3. 


Ownership when transferred. See Notes 
5, 14 and 17. 

Possession versus registration. See Note 

21 . 

Rights and liabilities under contract for 
sale. See Note 23. 

Tangible and intangible property. See 
Note 19. 

Transfer of ownership and payment of 
price. See Note 14. 


1. Scope of the section.—There are several ways recognised by 
law by which title to property may pass from one person to another, 
such as sale, gift, exchange, adverse possessioni and decree of Court. 2 
This section defines “sale” and specifies the methods in which a sale of 
immovable property can be effected. It is a general principle that 
where the law prescribes a mode of transfer, compliance with that mode 
is necessary before property can pass so as to confer title against third 
pers p ~ Where, therefore, this section requires a registered instru¬ 
ment, title cannot pass by mere admission 4 or by mere agreement of 

parties. 6 There can, in other words, be no such thing in law as a title 
by est^opel. 6 ® 


Section 54—Note 1 

1. (’37) 24 AIR 1937 Pat 640 (641) : 172 
Ind Cas 215, Brindaban Prasad v. Gaya 
Municipality. (Title can be acquired under 
proper title-deed or by adverse posses¬ 
sion.) 

(’19) 6 AIR 1919 Nag 70 (72) : 51 Ind Cas 
24, Mt. Mangla Gouri v. Samson Shalam. 
(Where a real sale has taken place, an 
unregistered endorsement on the back of 
the sale deed does not operate to recon¬ 
vey title to the vendor.) 

2. (’26) 13 AIR 1926 Nag 95 (96, 98) : 89 
Ind Cas 14, Dina v. Gujaba. (Decree for 
specific performance—Title of vendee re¬ 
lates back to date of agreement—Inter¬ 
mediate conveyances do not render it 
nugatory.) 

t (’81) 5 Bom 554 (560) : 6 Ind Jur 92 (DB), 
Dhondiba v. Ramchandra. (Decree for 
specific performance by execution of sale 
deed transfers property without waiting 
for the actual conveyance being excuted.) 
(11) 33 All 728 (731) : 12 Ind Cas 109 (110) 
(DB), Rustom Ali Khan v. Gaura. (But 
an order of a Revenue Court in mutation 
proceedings cannot operate so as to confer 
title.) 

3. (’23) 10 AIR 1923 Mad 241 (244) : 45 
Mad 537 : 70 Ind Cas 659 (DB), Naga- 
bhushanam v. Ramachandra Rao. (And 
no principle like equitable construction 
of statutes should be resorted to.) 

t (11) 33 All 728 (731) : 12 Ind Cas 109 
(110) (DB), Rustom Ali Khan v. Gaura. 

(’20) 7 AIR 1920 Nag 265 (266) : 59 Ind 
Cas 451, Udebhan v. Rangrao. 

4. (16) 3 AIR 1916 Cal 136 (141) : 43 Cal 
790 : 35 I. C. 305 (DB), Mathura Mohan 
v. Ram Kumar. 


(12) 16 Ind Cas 440 (440) (Cal) (DB), 
Dharam Chand v. JWauji Shahu. 

(’24) 11 AIR 1924 Pat 185 (186) : 77 Ind 
Cas 252, Gobinda Prasad v. Jagadeep Sa- 
hai. (Deed of relinquishment does not 
confer a title.) 

(’06) 33 Cal 967 (983, 984) : 4 Cal L Jour 
22 (DB), Jadunath v. Ruplal. (Do.) 

(25) 12 AIR 1925 Rang 68 (69) : 2 Rang 
459 : 86 Ind Cas 205, Maung Po Yin v. 
Maung Tet Tu. (Admission in different 
proceeding that one had sold land does 
not act as estoppel so as to do away with 
the necessity of registering the document) 

( 01) 24 Mad 377 (384) : 28 Ind App 46 (PC), 
Kondama Naik v. Peria Durasami . 
(Alleged transfer of impartible zamindari 
Held , such transfer could not be effect¬ 
ed except by a registered document as 
required by law.) 

[See also (10) 7 Ind Cas 264 (266) (DB) 
Y*“l), Baldeo Sahay v. Sunder Kudr. 
(Title to land cannot be transferred by 
a mere recital in a lease.)] 

5. (’39) 26 AIR 1939 Mad 220 (223) : 183 
Ind Cas 587, Narayanaswami v. Lakshmi 
Narasimha . 




v vx; x* maa Ls Jour 337 (338) (DB), 
chiraju v. Ramalingamurty . 

(0 Alr, 2 ? £. n 175 (180 > : 1901 All w N 44 

(DB), Bishan Dial v. Ghaziuddin. .(A 
benamidar cannot transfer the title to the 

a re ?Lw er .fe giving him Possession.) 

6 't , 5 A® 1918 Na S 102 (103) : . 44 

Ind Cas 978, Deoba v. Laxman. 

(09) 36 Cal 920 (922) : 4 Ind Cas 414 (415) 
(DB), Jagatbandhu Saha v. Radha 
Krishna. (“ You cannot invoke the prin¬ 
ciple of estoppel to defeat the plain provi¬ 
sions of a statute, and we cannot evade 
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The section prescribes two methods of transfer, namely— 

(1) transfer by a registered instrument, or 

(2) transfer by delivery of property when the value thereof is 
less than one hundered rupees. 

The object of registering the document is to publish to the world that 
such a document has been executed. 7 The object of delivery of the pro¬ 
perty is also the same, 8 and is in fact a substitute for the requirement 
of a registered instrument. 

This section and the next use the words “buyer” and “seller.” In 
England these words apply to a sale of goods, while the words “vendor” 
and “purchaser” apply to sales of land. 9 

The Act does not apply to the Punjab, but by a Notification No. 
183-st, issued by the Punjab Government on 27th April 1935 under S. 1 
of this Act, this section has been made applicable from 6th May 1935 
to all the municipal areas in that Province. But irrespective of this, 
the definition of sale in this section has been adopted as embodying a 
general principle, 10 but not the special modes of transfer specified by 
it, as these cannot be said to be general principles of law enacted in the 
section. An oral sale is, therefore, valid in the Punjab 11 and no deli¬ 
very of possession is necessary. 12 But where a sale of property of the 
value of rupees one hundred or more is intended and there is a deed of 
sale, it must be registered under S. 17 of the Registration Act and unless 
registered, it will not affect the immovable property or be admissible as 
evidence of the sale. 13 The last clause of the section has also not been 
applied in that province, and a contract of sale has beeri^held to create 
an equitable interest in the property in favour of the buyer on the ana¬ 
logy of the English law. 14 


the effect of S. 54 of T. P. Act by holding 
that the plaintiff is estopped from plead¬ 
ing it.”) 

t (’35) 22 AIR 1935 Rang 84 (86) : 12 Rang 
589 : 154 Ind Cas 9 (DB), Official Assignee 
v. M. E. Moolla Sons Ltd. (Estoppel is 
a rule of evidence and not a source of 
title.) 

(’35) 22 AIR 1935 Rang 448 (448) : 160 Ind 
Cas 325, Saya Hamam v. Saya Hla. (Do.) 

(13) 36 Mad 564 (569) : 16 Ind Cas 30 (32) 
(DB), Kandaswami v. Rangaswami. (No 
waiver or transfer of rights can be recog¬ 
nised in case of immovable property 
without a registered instrument after the 
passing of the T. P. Act.) 

7. (’09) 31 All 523 (526) : 3 Ind Cas 506 
(508) (DB), Sayid Mahmud v. Muhammad 
Zubair. 

8. * (’28) 15 AIR 1928 All 726 (727, 728) : 
50 All 986 : 118 Ind Cas 177 (FB), Sohan 
Lai v. Mohan Lai. 

9. (’37) 24 AIR 1937 Mad 882 (886) : I L R 
(1937) Mad 638 : 171 Ind Cas 444 (FB), 
Arumugham Chetti v. Subramaniam 
Chetti. (Per Stone, J.) 

10. (16) 3 AIR 1916 Lah 155 (156) : 1916 
Pun Re No. 53 : 33 Ind Cas 474 (FB), 
Allah Ditta v. Nazar Din. 

{See (*36) 23 AIR 1936 Lah 612 (615) : 165 
Ind Cas 66, Dhala Bahalak v. Dhala 
Lakhan.] 

11. t (*37) 24 AIR 1937 Lah 507 (513) : ILR 


(1937) Lah 171 : 170 Ind Cas 245 (DB), 
Robert Hercules Skinner v. Bank of 
Upper India, Ltd. (No formal sale-deed 
was drawn up as purchaser failed to pay 
the balance of consideration but mutation 
proceedings showed that a verbal sale was 
allged to have taken place and vendor 
himself had applied for the mutation to 
be attested— Held, such a verbal sale was 
permissible in the Punjab.) 

(’33) 20 AIR 1933 Lah 262 (263) : 144 Ind 
Cas 340, Udho Das v. Mehr Baksh. 

(’31) 133 Ind Cas 551 (552) (DB) (Lah), 
Punjab & Sindh Bank, Ltd. v. Nazir Ah¬ 
med. 

(’97) 1897 Pun Re No 52, p. 229 (233) (DB), 
Budh Singh v. Hardial Singh. 

[See also (’23) 10 AIR 1923 Lah 310 (310) : 
73 Ind Cas 758, Ganda Singh v. Bhan. 
(Where sale price is one hundred rupees 
and the sale deed is not registered the 
transfer is still a sale.)] 

12. (’28) 110 Ind Cas 243 (244) (Lah), 
Ramanand v. Bansi Lai. 

13. (’42) 29 AIR 1942 P C 67 (68, 69) : 

I L R (1942) KarPC 153 : ILR (1942) 
Lah 686 : ILR (1942) All 660 : 69 Ind 
App 130 : 202 Ind Cas 740 (PC), Bank 
of Upper India, Ltd. v. Robert Hercules 
Skinner. 

14. (’30) 17 AIR 1930 Lah 131 (132) r 120 
Ind Cas 538 (DB), A. Tomilson v. W. F. 
Harding. (Vendor becomes trustee of the 
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2. Crown grants.—This section has no application to grants made 
by the Crown under the Crown Grants Act, 1895. 1 


3. Transfer under decree or order of Court.—A transfer under a 
decree or order of Court is outside the operation of this section. The 
reason is firstly, that such a transfer cannot, as has been seen in Note 3 
on S. 5, be considered to be a transfer by act of parties and is, therefore, 
not a “transfer of property” at all;* and secondly S. 2, cl. (d) provides 
that nothing in this Act shall be deemed to affect any transfer by opera¬ 
tion of law or by, or in execution of, a decree or order of a Court of 
competent jurisdiction. Such a transfer need not, therefore, be made 
by a registered instrument as is required by this section. Thus, a sale 
in execution of a decree need not fulfil the conditions of this section 
and need not be registered. 2 Similarly, the assignment of a security 
bond by the Court in favour of a party is not a sale. 3 Nor is a transfer 
effected by a compromise decree, a sale, though such a compromise trans¬ 
fers property from one party to another for a price. 4 

There is a difference of opinion on the question whether a sale by 
the Official Receiver in insolvency with the sanction of the Court is a 
transfer by operation of law, or by or in execution of, a decree or order 
of Court. According to a Full Bench decision of the Madras High 
Court 3 it is not The same view has been held by the High Courts of 
Calcutta and Allahabad. 6 * A contrary view has been expressed by 
the Chief Court of Oudh in Wazirey v. Mathura Prasad 7 a case decided 
by a single Judge on the ground that it is in the nature of a court sale 
and that its validity really depended on the order of the Insolvencv 
Court vesting the property in the Official Receiver. But a later Division 
Bench of the same Court has dissented from this view and has followed 
the view taken by the High Courts of Calcutta and Madras 7a Where 


property for the vendee and the vendee 
becomes a trustee for the vendor in res¬ 
pect of the purchase-money.) 

(’41) 28 AIR 1941 Lah 240 (240) : 194 Ind 
Cas 787, Jalal-ud-din v. Miran Baksh. 
[See also (’37) 24 AIR 1937 Lah 764 (765) : 
174 Ind Cas 14 (DB), Kartar Singh Bedi 
v. Dinga Singh.] 

Note 2 

1. See Section 2 of Act XV of 1895. 

C31) 18 AIR 1931 Pat 268 (270) : 10 Pat 203 : 
131 Ind Cas 811 (DB), Rupan Singh v. 
Akhaj Singh. (A sale by Crown for less 
than Rs. 100 requires a sale deed.) 

Note 3 

1. (’28) 15 AIR 1928 All 67 (68) : 50 All 
454 : 107 Ind Cas 682 (DB), Paras Ram 
v. Neksai. 

2. (89) 2 C P L R 137 (138), Balaji v. 
Dajiba. 

3. * (’31) 18 AIR 1931 All 389 (390) : 53 
All 786 : 133 Ind Cas 904 (FB), Ram Saran 
Das v. Yudhishtar Prasad. 

4. (’31) 18 AIR 1931 All 741 (742) : 53 All 
100 : 131 I. C. 242 (DB), Bindraban v. 
Rajput Singh. 

(’28) 15 AIR 1928 All 67 (68) : 50 All 454 : 
107 Ind Cas 682 (DB), Parasram v. Nek¬ 
sai. 

5. (’27) 14 AIR 1927 Mad 1 (3) : 50 Mad 

135 : 99 I.C. 8 (FB,) P. B. Sankaran v. 

G. Narasimhulu. (Per Full Bench; 


ivnsnnan, J., dissenting.) 

[See also (’35) 22 AIR 1935 Mad 55 (55) • 
152 Ind Cas 988 (DB), Kamsala Narasappa 
v. Hussain Sab. (Official Receiver exe¬ 
cuting transfer to auction-purchaser—It 
“ exempt from registration.) 

(39) 26 AIR 1939 Mad 220 (223) : 183 Ind 
Cas 587, N arayanaswami Naidu v 
Lakshmi Narasimha Rao. (A sale by 

c 0 /T Q ?l R f^ 1Ver 13 a P ri vate sale.)] 

6. (19) 6 AIR 1919 Cal 193 (193) * 46 Cal 
887 : 53 Ind Cas 121 (DB), AbdilH^ 
v. Amar Krishna. (A conveyance in 
writing and registered is necessary to 
pass title from the Receiver of an insol- 

R. Ve %^ eS ^ te A^ a P^^er from him.) 

6329 A® 1942 All 39 (41) : ILR 
(1942) All 120 : 198 Ind -Cas 397 (DB), 
Kaghubir Saran v. Kunj Behan. 

\ *6 AIR 1939 Oudh 55 (56) : 14 

Luck 404 : 179 Ind Cas 764. (AIR 1927 
Mad 1 : 50 Mad 135 (FB) distinguished 
on the ground that no sanction for the 

7 /»* 5 ? < U >een obtained in this case.) 

7a ( 42) 29 AIR 1942 Oudh 424 (425) • 18 

Pr^L 433 : f^ Ind rPf 286 (DB) > Mangali 
rrasad v. Abdur Rahman. (Sale of in¬ 
solvents property by Official Receiver- 
Transfer is not by operation of law or by 
or m execution of decree or order of 
Court within S. 2 (d), T. P. Act^Pur- 
chaser is entitled only to sale-deed from 
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no Receiver in insolvency is appointed and the Court by virtue of the 
powers conferred on it by S. 58 of the Provincial Insolvency Act, 1920, 
sells the property, it has been held by the Rangoon High Court that the 
same must only be made by a registered instrument. 8 According to 
that Court S. 54 makes a registered deed requisite by whomsoever the 
sale is undertaken, except when it can clearly be shown that the sale 
takes place, for example under the provisions of O. 21 of the Code of 
Civil Procedure. See also S. 2, Note 6. 


4. Muhammadan law.—As seen in Note 1 on S. 9 the Muham¬ 
madan law does not require any writing for the validity of a transfer. 
This rule of Muhammadan law is preserved by S. 129 so far as gifts of 
property are concerned. But the rule has been rendered obsolete by 
this section so far as sales of property are concerned. 1 It may be noted 
that the last clause of S. 2 only provides that Chapter II of this Act 
shall not affect any rule of Muhammadan law. 


There is a difference of opinion as to whether a hiba-bil-ewaz (gift 
for consideration) is a sale within the meaning of this section or a gift. 
The question arises by virtue of the fact that while a gift under the 
Muhammadan law need not be in writing, a sale for more than one 
hundred rupees would require a registered instrument for its validity. 
According to the Chief Court of Oudh a hiba-bil-ewaz is a hiba and not 
a sale and therefore need not be in writing. 2 The Calcutta High Court 
has on the other hand, held that a hiba-bil-ewaz is in reality a sale and 
must conform to the provisions of this section. 3 The Patna High Court 
has held that a gift of immovable property by a Muhammadan in favour 
of his wife in lieu of dower is not a true hiba-bil-ewaz but a sale and so 
can only be effected by a registered deed if the value of the property 
is Rs. 100 or upwards. 3 * 


There was also a conflict of opinions on the question whether for 
the purposes of pre-emption under the Muhammadan law it is sufficient 
if a transaction amounted to a sale under the Muhammadan law though 
it might not be valid as a sale under this section. According to one 
view, a sale, valid under the Muhammadan law, is sufficient to give rise 
to a right of pre-emption under that law, though the transaction may 
not be valid as a sale under this Act. 4 A second view was that Muham¬ 
madan rules of law as to sales were superseded by the general law of 
sales enacted by this Act which therefore must be taken to govern the 
incidents of sale in applying the Muhammadan law of pre-emption® 


Official Receiver and not sale certificate. 
Even if the insolvency Court ordered 
the sale and acceptance of the bid which 
it had no jurisdiction to do, it could not 
make any difference in the nature of the 
sale.) 

8. (’40) 27 AIR 1940 Rang 186 (187) : 1940 
Rang L R 263 : 190 Ind Cas 816 (DB), 
Chockalingam Ambalam v. Subbay a. 

Note 4 

1. ('12) 16 Ind Cas 679 (680) (DB) (All), 
Ghafuruddin v. Hamid Husain. 

2. (’34) 21 AIR 1934 Oudh 163 (165) : 148 
Ind Cas 801 (DB), Abdul Hamid v. Abdul 
Ghani. (AIR 1926 Oudh 186 : 29 Oudh 
Cas 108 : 1 Luck 83, relied on.) 

3. (’34) 21 AIR 1934 Cal 693 (693) : 152 
Ind Cas 422 (DB), Saburannessa v. Sabdu 
Sheikh. 


3a. (’49) 36 AIR 1949 Pat 237 (240) : 26 Pat 
561 (DB), Mohd. Usman v. Amir Main. 

[It is a question whether it is implied that 
a true hibabilawar would be a gift and 
not a sale.] 

4. (’94) 16 All 344 (351) : 1894 All W N 101 
(FB), Begum v. Muhammad Yakub. (Per 
Banerji, J., contra .) 

(1900) 22 All 343 (345) : 1900 All W N 102 
(DB), Najam-un-Nissa v. Ajaib Ali. 

(’31) 18 AIR 1931 Nag 166 (167) : 27 Nag 
L R 392 : 136 Ind Cas 879, Abdul v. Kisan. 

(’85) 7 All 482 (489, 490) : 1885 All W N 97 
(FB), Janki v. Girjadat. 

(’22) 9 AIR 1922 Bom 124 (125) : 46 Bom 
302 : 64 Ind Cas 913 (DB), Abdulla Avjal 
v. Ismail Mugal. 

5. (’14) 1 AIR 1914 Cal 234 (236) : 41 Cal 
943 : 23 Ind Cas 385 (DB), Budhai Sirdar 
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And a third view was that the intention of the parties must be looked at 
to determine what system of law was to be applied. 6 The conflict has 
now been set at rest by the decision of the Privy Council in Sitaram v. 
Syed Jiaul Hasan Khan 7 where, while, approving the third view above 
stated, their Lordships observed, “the conclusion is that, you are to look 
at the intention of the parties in determining what system of law was 
to be taken as applying and what was to be taken to be the date of the 
sale with reference to which the ceremonies were performed.” 

5. “Transfer of ownership.”—In order to constitute a sale there 
must be a transfer of ownership from one person to another. A “trans¬ 
fer of ownership” by a person means a transfer by such person of his 
rights and interests in the property in full and permanently. A transfer 
of a part only of such interests or for a particular period reserving the 
rest for the transferor himself is not a transfer of ownership. 1 But it 
is not necessary that the transferor should be a full proprietor. He may 
be the owner of a partial interest in the property such as that of a mort¬ 
gagee or an occupancy tenant. 2 

Where there is no transfer of ownership, the transaction, though in 
form a sale, cannot be considered to be a sale. Thus, a sham transac¬ 
tion, not intended to pass any title, is not a sale. 3 A bona fide settle¬ 
ment of a disputed claim which is a mere recognition of each other’s 
antecedent title is not a sale. 4. 

The question whether there has been a transfer of ownership in any 
particular case will depend upon the intention of the parties and this 
again must be ascertained from the facts and circumstances of the par¬ 
ticular case. 6 It is not necessary that the word “convey” or any formal 


v. Sonaulla Mridha. 

(16) 3 AIR 1916 Pat 364 (366) : 1 Pat L 
Jour 174 : 34 Ind Cas 210 (DB), Kheyali 
Prasad v. Nazarul Alum. 

6. (’08) 35 Cal 575 (599) (DB), Jadu Lai 
v. Janki Koer. (It was held in this case 
that the vendor and the vendee did not 
regard the sale as complete till the price 
had been paid and the deed registered.) 

7. (’23) 10 AIR 1923 P C 41 (44) : 48 Ind 
App 475 : 45 Bom 1056 : 64 Ind Cas 826 
(PC). 

; Note 5 

1. (’07) 1907 Pun Re No. 136 p. 652 (654) : 
1907 Pun W R No. 189, Bhagwan Das v. 
Sidher. 

(’03) 26 Mad 403 (408) (DB), Sobhanadri 
v. Venkata Narasimha. (Land of zemin¬ 
dar granted on condition of rendering 
services and paying certain sum of money 
to zemindar—Ownership remains in the 
zemindar.) 

2. (’07) 1907 Pun Re No. 136 p. 652 (654) : 
1907 Pun W R No. 189 (DB), Bhagwan 
Das v. Sidher. 

3. t (’39) 26 AIR 1939 Pesh 27 (28, 29) : 
183 Ind Cas 221 (DB), Abdul Wahab v. 
Muqarrab Khan. 

(’37) 24 AIR 1937 Oudh 493 (496) : 13 Luck 
484 : 171 Ind Cas 233 (DB), Parsotam Das 
v. Syed Ali Haider. 

(’32) 19 AIR 1932 Bom 247 (247) : 56 Bom 
556 : 138 Ind Cas 534 (DB), Basalingava 
v. Chinnava. 


4. (’29) 16 AIR 1929 All 788 (789) : 118 
Ind Cas 239 (DB), Sohan Lai v. Bhagwan 
Singh. 

(’10) 34 Bom 139 (141) : 4 Ind Cas 833 (833) 
(DB), Krishna Tanhaji v. Aba Shetti. 

(’ll) 9 Ind Cas 267 (268) (DB) (Mad), 
Muthusawmi Pillay v. Govinda Sawmi. 
(A deed of release whereby the releaser 
simply undertakes to vacate his house, 
may be operative as a bona fide settlement 
of a family dispute, even though it con¬ 
tains no words of conveyance.) 

[See (’32) 19 AIR 1932 Lah 281 (287) : 13 
Lah 70 : 137 Ind Cas 820 (DB), Aft. Umrao 
Bibi v. Ram Kishen.] 

[See also ( 29) 16 AIR 1929 Oudh 193 (201) : 
4 Luck 452 : 120 Ind Cas 387 (DB), Hanu- 
man Sahu v. Abbas Bandi Bibi. (Family 
arrangement—Conflicting claims recog¬ 

nised and settled—Settlement is not trans¬ 
fer within the meaning of S. 10.)] 

5. (’26) 98 Ind Cas 729 (730) (DB) (Mad), 
Baliboyana Yerramma v. Jakkannagiri 
Ramappa. 

(’25) 12 AIR 1925 Lah 284 (285) : 84 Ind 
Cas 865 (DB), Lachhman Das v. Bho ja 
Ram. (The Court must look to all the 
terms of the document and the fate of 
the document cannot be determined with 
reference merely to certain incorrect 
phraseology used by the scribe.) 

(’28) 109 Ind Cas 268 (270, 271) (DB) (Pat), 
Ram Charan v. Kali Prasad. 

(’28) 15 AIR 1928 Oudh 25 (26) : 2 Luck 
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term should be employed; it is sufficient if the document shows that 
transfer of ownership for a price was intended. 6 The words “bikri,” 
“farokhi,” “kharidar,” “bai” and “kharidigi” ordinarily will imply a 
sale. 7 But the mere fact that a deed is styled a sale deed, and the word 
used for the purpose of the transfer is “sale,” cannot preclude the Court 
from ascertaining the true nature of a transaction by construing the deed 
as a whole. 8 A transaction is known by the rights it confers by the 
transfer and not by the name by which it is labelled by the party. 9 


A transfer by sale takes effect from the date of its execution; its 
operation is not postponed till the date of registration. 10 Nor is it in¬ 
validated by the delay in delivering the deed to the vendee, 11 unless the 


416 : 100 Ind Cas 193 (DB), Ajodhya v. 
Sheo Shankar. (A transfer of a limited 
right subject to an annual payment of 
rent is not a sale so as to give rise to 
a right of pre-emption, even if the annual 
payment of rent is so small that it was 
clearly the object of the transferor to 
effect the transfer in such manner as to 
avoid the possibility of pre-emption and 
obtain the same results as would be ob¬ 
tained by the execution of a deed of sale.) 

(’10) 7 Ind Cas 568 (569) (DB) (Lah), Bark 
v- Hurdar v. Munawar Din. (Payment of 
part of consideration does not necessarily 
imply that there is an out and out sale 
and not a contract to sell.) 

(’20) 7 AIK 1920 Oudh 109 (111) : 23 Oudh 
Cas 50 : 56 Ind Cas 629, Ram Suchit v. 
Sheo Sewak Singh. (A deed described 
as sankalapnama with power of transfer 
recited that the grantors had received 
from the grantees Rs. 84 which . was 
described as zar-i-peshgi yani baithki 
and that in consideration of this payment 
they had openly put the grantees in pos¬ 
session of certain land and that the gran- 
. tees were to remain in possession for 
ever, subject to an annual payment of 
Rs. 3 on account of malguzari sarkari—It 
was held that the document was an out 
and out sale of an under-proprietary right 
and was therefore subject to pre-emp¬ 
tion.) 

(’35) 22 AIR 1935 Oudh 27 (29) : 10 Luck 
289 : 152 Ind Cas 666, Bhagwan Dutt v. 
Brij Bhukan. (Transaction alleged to be 
shankalapnama by chela to his guru— 
Usufructuary mortgage on same date of 
another property by guru to chela to be 
redeemed at future date—Shankalapnama 
held in reality to be sale.) 

(*35) 22 AIR 1935 Rang 149 (149, 150) : 156 
Ind Cas 658, A. K. R. M. M. K. Firm v. 
In. Nyaung. (Right, title and interest re¬ 
linquished as other party had agreed not 
to demand payment of money— Held, 
deed was not one of pure release but was 
one of conveyance.) 

(’12) 37 Bom 53 (56) : 17 Ind Cas 176 (176, 
177) (DB), Kanhuji Dhavde v. Vishnu 
Moreshwar. (Deed described as contract 
of sale registered—Deed providing that 
on certain events happening, property 
should be regarded as sold—Vendee put 


into possession— Held, there was trans¬ 
fer.) 

(’36) 23 AIR 1936 Oudh 410 (411, 412) : 12 
Luck 339 : 164 Ind Cas 1039 (DB), Bis/i- 
eshwar Prasad v. Jang Bahadur. (Ven¬ 
dor wanting to recover possession of pro¬ 
perty to be transferred—Agreement of 
transfer executed, registered and stamped 
as sale deed—Vendee not paying in cash, 
but agreeing to defray expenses for ven¬ 
dor—Agreement held to be sale deed.) 

6. (’36) 23 AIR 1936 Mad 918 (919) : 165 
Ind Cas 560, Ariyaputra Nadalwar v. 
Nachimuthu Malavarayan. 

7. (’17) 4 AIR 1917 Pat 117 (120) : 45 Ind 
Cas 888 (DB), Rameshwar Lai Bhagat 
v. Girwar Prasad Singh. 

8. (’27) 14 AIR 1927 Oudh 204 (205) : 2 
Luck 575 : 102 Ind Cas 142 (DB), Talib 
Ali v. Kaniz Fatima Beqam. 

9. (’45) 32 AIR 1945 Mad 407 (409) Somu 
Achari v. Singara Achari. 

[Where a member of a joint Hindu family 
makes over his share in family proper¬ 
ties to another member in consideration 

I % 

of certain sum, transaction amounts to 
sale, though it may be named a release.] 

(’25) 12 AIR 1925 Oudh 714 (714) : 87 Ind 
Cas 347, Har Bux Singh v. Ram Autar. 
(Transfer miscalled a lease when in real¬ 
ity it was a sale.) 

(13) 18 Ind Cas 199 (200) (DB) (Mad), 
Lakshmana Aiyar v. Sankaramoorthy 
Pillayar. (The transfer of his share by 
one coparcener of a joint Hindu family 
to another coparcener for consideration is 
a sale whether called a "sale”, or a sur¬ 
render.) 

(’30) 17 AIR 1930 Oudh 300 (301) : 5 Luck 
721 : 123 Ind Cas 53, Gopal Sahu v. Nand 
Kumar Singh. (Document called lease 
but on proper construction appearing to 
be sale—Court is not bound to hold it to 
be lease.) 

10. (’37) 24 AIR 1937 Nag 1 (3) : ILR 

(1937) Nag 291 : 167 Ind Cas 48 (DB), 
Kastur Chand v. Mt. Wazir Begam. 

(’38) 25 ATR 1938 Nag 253 (253) : ILR 

(1939) Nag 652 : 175 Ind Cas 384 (DB), 
Ganesh Prasad v. Bhaivalal. 

11. (1864) 1864 Suth W R 62 (62) (DB), 
Bhikun Singh v. Jumeela Koonwar. 

[But see (’66) 5 Suth W R 248 (248) (DB), 
Judurjeet Lai v. Jumoona. (Deed not 
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non-delivery of the deed was for the reason that certain conditions had 
to be fulfilled before the title was intended to pass. 12 

Where a transfer is made for a price paid or promised and the deed 
is registered, a sale is duly effected and the proprietary interest in the 
property passes, no matter whether the vendor is or is not in the posses¬ 
sion of the property, 13 and irrespective of the delivery of possession to 
the vendee. 14 


6. Transfer of mortgage interest.—Before the year 1900 there was 
a difference of opinion as to whether the transfer of mortgagee’s interest 
in immovable property was merely a transfer of a debt carrying with 
it, by virtue of S. 8 the security therefor, or whether it was a sale or gift 
within the meaning of this section and S. 123. 1 By the amending Act II 
of 1900, the Legislature excluded mortgage debts from the category of 
actionable claims and substituted a new chapter on actionable claims. 
The object was obviously to treat mortgage debts as immovable property 
transferable only in accordance with the provisions of chapters III, VI 
and VII. 2 It has accordingly been held in the undermentioned cases 3 
that a transfer of a mortgagee’s interest for a price is a sale within the 
meaning of this section and must conform to its provisions. The con¬ 
trary view taken in the cases noted below 4 can no longer be taken as 
laying down the correct law. 


7. Creation of easements.—This section contemplate the existence 
of a subsisting right of ownership in immovable property and provides 
for the transfer of such right. It cannot apply to the creation of a right. 


delivered —Sale not complete—Submitted 
not correct.)] 

12. (1864) 1864 Suth W R 222 (223) (DB), 
Raj Chunder v. Raj Nath. (Condition 
was that the vendee should withdraw 
the suits brought by him against the 
vendor.) 

13. (’47) 34 AIR 1947 All 110 (113) : ILR 
(1047) All 321 (DB), Beni Madho v. A. U. 
John. 

{There is nothing in law to prevent the 
owner of property from transferring his 
title even if the property is in the actual 
possession of others.] 

(’27) 14 AIR 1927 All 361 (363) : 49 All 
488 : 100 Ind Cas 610 (DB), Kalyan v. 
Mt. Desrani. (Per Sulaiman, J.) 

{ But see (’09) 31 All 82 (91) : 1 Ind Cas 
416 (419) (FB), Bhagwati v. Banwari Lai. 
(The observations of Stanley, C. J., are 
couched in general terms—It is submitted 
that they cannot be taken as correct.)] 

14. (’86) 13 Cal 297 (299) (DB), Modun 
Mohun Dut v. Futtarunnissa. 

Note 6 

1. (’95) 18 Mad 454 (454, 455) : 5 Mad 
L Jour 92 (DB), Subramaniam v. Peru - 
mal Reddi. (It is only a transfer of a 
debt.) 

(’01) 24 Mad 449 (463) : 11 Mad L Jour 132 
(DB), Ramasami Pattar v. Chinnan Asari. 
(It is a transfer of immovable property.) 

2. t(’21) 8 AIR 1921 Mad 137 (138) : 44 
Mad 196 : 61 Ind Cas 461 (DB), Perumal 
Ammal v. Perumal Naicker. 

3. (’10) 5 Ind Cas 852 (852) (DB) (Mad). 


Ramasami Chetty v. Pavadai Samban. 
(Assignment of hypothecation bond for 
Rs. 176—Assignment requires registration 
to Operate as a transfer of the hypotheca¬ 
tion.) 

(’21) 8 Air 1921 Mad 681 (681) : 68 Ind Cas 
752 (DB), Official Receiver, Trichinopoly 
v. Lakshman Aiyar. 

(’22) 9 AIR 1922 Mad 344 (345, 346) : 44 
Mad 965 : 66 Ind Cas 168 (DB), Elumalai 
Chetty v. P. Balakrishna. 

(’18) 5 AIR 1918 Cal 411 (413) : 45 Ind Cas 
986 (DB), Sakhiuddin v. Sonaulla. 

(’21) 8 AIR 1921 Mad 277 (277) : 69 Ind 
Cas 473 (DB), Balagurumurthy v. Rama- 
krishna. (AIK 1921 Mad 137 : 44 Mad 
196 applied.) 

[See (’39) 26 AIR 1939 Mad 165 (165, 166) : 
183 Ind Cas 537 (DB), Vijiaraghavalu v. 
Arunachalam. (Mortgagee becoming in¬ 
solvent—His claim sold by Official Re¬ 
ceiver by auction—Before registration of 
deed purchaser suing on mortgage— Held, 
purchaser was not entitled to sue as as¬ 
signee of mortgage right in absence of 
registered deed.)] 

[See also (’16) 3 AIR 1916 Mad 480 (481) : 
31 Ind Cas 179, Samu Pathan v. Chidam- 
bara Odayam. (Assumed.)] 

4. (14) 1 AIR 1914 Mad 353 (353, 354) : 23 
Ind Cas 129, Dwarka Doss Govardana 
Doss v. Danakoti Ammal. 

(19) 6 ATR 1919 Mad 547 (549) : 52 Ind Cas 
879 (DB). Cunniah v. Gopal Chettiar. 

Also see S. 8, Note 17. 



SALE DEFINED 


[S 54 N 7-11] 841 


The creation of a right of easement by an owner of property in favour 
of another is, therefore, not a transfer of property and is not governed 
by this section. 1 In Sital Chandra v. Allen J. Deianney 2 it was held by 
the Calcutta High Court that the Act was not intended at all to deal 
with the creation of easement and that consequently the grant or im¬ 
position of an easement whether as a gift or for consideration need not 
be in writing under S. 123 or under this section. 

It will be noted however that where an easement right is created 
in writing it must under the provisions of the Registration Act be regis¬ 
tered if the value of the right is more than one hundred rupees. 3 

As to the transferability of an existing right of easement apart from 
the dominant heritage, see Note 9 on section 6. 


8. Mutation proceedings.—Mutation does not effect a transfer of 
property. 1 Therefore the mere mutation will not, in the absence of a 
registered instrument, effect a transfer of rights in immovable pro¬ 
perty. 2 As observed by the Privy Council in Nirman Singh v. Lai 
Rudra , 3 mutation proceedings are not judicial proceedings in which the 
title to and the proprietary rights in immovable property are deter¬ 
mined. 

9. Sale or mortgage.—The question whether a transaction is a sale 
or a mortgage will depend, as seen in Note 5, on the question whether 
full proprietary rights were intended to be transferred thereby or whe¬ 
ther only an interest in immovable property was intended to be trans¬ 
ferred by way of security. For a full discussion see Notes on S. 58. 

10. Sale or exchange.—See Notes on S. 118. 


11. Sale or lease.—The question whether a transaction is a sale or 
a lease also depends upon the question whether there has been a transfer 
of full proprietary rights or only a part of the transferor’s 
interests. 1 The question must be decided on the terms of the 

Note 7 Ind Cas 270, Ram Sarup v. Charitter Rai. 


1. *(’09) 31 All 612 (622) : 3 Ind Cas 615 
(617) (DB), Bhagwan Sahai v. Narsingh 
Sahai. 

(17) 4 AIR 1917 Low Bur 110 (111) : 9 Low 
Bur Rul 24 : 34 Ind Cas 95, Gum Sone v. 
Caasim Dalla. (31 All 612 followed.) 

(’26) 13 AIR 1926 Mad 543 (544) : 92 Ind 
Cas 672, Kondayya v. Veeranna. (Do.) 

t(’29) 16 AIR 1929 Mad 79 (80) : 115 Ind 
Cas 145, Satyanarayana Murti v. C. 
Lakshmayya. 

(’44) 31 AIR 1944 Pat 261 (266) : 23 Pat 
115 (DB), Traders & Miners Ltd. v. Dhi- 
rendra Nath. 

[See also grant of a right to dig mica— 
Owner not excluding himself from work¬ 
ing the mine—Held grant was not a 
transfer of property but in the nature of 
an easement.] 

2. (’17) 4 AIR 1917 Cal 681 (686) : 34 I. C. 
450 (DB). 

3. (’17) 4 AIR 1917 Cal 681 (686) : 34 Ind 
Cas 450 (DB), Sital Chandra v. Mrs. Allen 
J. Deianney. 

Note 8 

1. (’29) 16 AIR 1929 AU 549 (550) : 115 
Ind Cas 632 (DB), Bhagwan Singh v. 
Tasadduk Hussain. 

2. (’27) 14 AIR 1927 All 338 (339) : 100 


(’08) 11 Oudh Cas 301 (304, 305), Bajrang 
Singh v. Bhagwan Baksh Singh. 

(’12) 13 Ind Cas 436 (438) (DB) (All), Ram 
Prasad v. Bedo. (Statement before muta¬ 
tion officer that the transferee’s name 
may be recorded, not sufficient to effect 
transfer.) 

3. (’26) 13 AIR 1926 P C 100 (103) : 29 
Oudh Cas 316 : 1 Luck 389 : 48 All 529 : 
53 Ind App 220 : 98 Ind Cas 1013 (PC). 

Note 11 

1. (’43) 30 AIR 1943 Oudh 125 (127, 128) : 
18 Luck 303 : 204 Ind Cas 85, Sri Nath v. 
Ram Narain. (Under-proprietor execut¬ 
ing perpetual lease—Contention that it 
was a sale-deed— Held, an under proprie¬ 
tor can only transfer his under-proprie¬ 
tary rights by sale under which he re¬ 
serves no interest for himself; he cannot 
transfer them and at same time reserve 
some interest for himself—If an under- 
proprietor has not transferred all his 
interest in the land he has transferred 
only an interest by way of lease.) 

(’42) 29 AIR 1942 Oudh 151 (154) : 17 Luck 
701 : 197 Ind Cas 665, Bhondu Singh v. 
Mahadeo Singh. 

See also Note 5. 
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document and the intention of the parties gathered from the surround¬ 
ing circumstances. 2 Where there is a recurring liability to pay rent, 
the transaction cannot be regarded as a sale. 3 Where rent, however 
small, is reserved to be paid to the transferor the transaction can only 
be a lease even though it is a perpetual one and extensive rights are con¬ 
ferred on the transferee. 4 However, a deed purporting to be a perpetual 
lease, but transferring all the proprietary rights of the transferor in con-' 
sideration of a substantial sum of money would be a sale even though 
a small amount called rent is nominally reserved to be payable to the 
so-called lessor. The undermentioned cases 5 would fall under this prin¬ 
ciple. The so called rent will not be really rent in the legal sense of 
the term in such cases. See also S. 105, Note 42. 


2. (’41) 28 AIR 1941 Oudh 12 (14) : 190 
Ind Cas 782, Maharaja Pande v. Kali Din 
Pande. 

3. (’27) 14 AIR 1927 Oudh 161 (162) : 101 
Ind Cas 193 (DB), Oudh Behari v. Ram- 
eshwar Singh. 

4. t(’76) 25 Suth W R 43 (45) (DB), Ram 
Golam Singh v. Narsing Suhoy. 

(’67) 8 Suth W R 106 (107) (DB), Moorooly 
Ram v. Huree Ram. 

(’12) 14 Ind Cas 717 (718) (Oudh), Triloki 
Nath v. Sheo Mangal. 

(’23) 10 AIR 1923 All 560 (561) : 74 Ind Cas 
971, Inder Deo v. Ram Charitter. 

(’07) 1907 Pun Re No. 136 p. 652 (655) : 
1907 Pun W R No. 189 (DB), Bhagwan 
Das v. Sidhu. 

(’22) 9 AIR 1922 Oudh 229 (231) : 68 Ind 
Cas 966, Saheb Bakhsh Singh v. Thakur 
Din Singh. (The test applied to deter¬ 
mine the real nature of a transaction is 
whether any rent was reserved to the 
grantor over and above the Government 
revenue which he himslf had to pay on 
the land—This applies only to deeds exe¬ 
cuted by the superior proprietor whereby 
an under-proprietary right is created in 
the grantee.) 

(’22) 9 AIR 1922 Oudh 81 (82) : 24 Oudh 
Cas 310 : 65 Ind Cas 97, Zulfan Khan v. 
Sant Baksh Singh. (Do.) 

(*36) 23 AIR 1936 Cal 727 (734) : 170 Ind 
Cas 690 (DB), Mati Lai Daga v. Iswar 
Radha Damodar. (Where a person grants 
a lease of his property for a very long 
term, for example, of four hundred and 
ninety nine years, the lessor still retains 
a right of reversion as against the lessee 
—There is always a distinction between 
a conveyance in fee simple and a lease 
in perpetuity.) 

(’24) 11 AIR 1924 Oudh 203 (205) : 27 Oudh 
Cas 167 : 77 Ind Cas 79, Ram Narayan v. 
Ram Sukh. (Where the transfer of 
under-proprietary interest is made by 
the superior proprietor in the form of a 
lease, but the rent reserved for payment 
to the superior proprietor is equal to or 
slightly more than the revenue, such a 
transfer is held to be a sale giving rise 
to a right of pre-emption.) 

(’14) 1 AIR 1914 Oudh 360 (360) : 17 Oudh 
Cas 299 : 25 Ind Cas 855 (DB), Data 


Ram v. Deo Kali. (A grant of under¬ 
proprietary rights by means of leases, 
giving heritable and transferable rights 
in lieu of a premium taken in advance, 
and an annual rent reserved thereby, 
cannot be treated as a sale.) 

(’24) 11 AIR 1924 All 60 (61) : 75 Ind Cas 
404 (DB), Bhairo Tewari v. Ramnath 
Rai. (The relation of the premium paid 
to the value of the property and small¬ 
ness of the rent would not in themselves 
be sufficient to prove that the transaction 
was a sale and not a lease.) 

[See (’24) 11 AIR 1924 Oudh 426 (428) : 27 
Oudh Cas 243 : 84 Ind Cas 667 (DB), 
Sant Baksh Singh v. Bhawani Prasad: 
(On facts transaction held to be sale.) 

(’27) 14 AIR 1927 Pat 254 (255) : 6 Pat 358: 
103 Ind Cas 435 (DB), Secretary of State 
v. Natabar Mangraj. (Do.)] 

5. (’14) 1 AIR 1914 Lah 290 (292) : 23 Ind 
Cas 970 (DB), Amar Singh v. Sadhoo 

Singh. 1 ' 

(’40) 27 AIR 1940 Pat 633 (641, 642) : 20 Pat 
13 : 191 Ind Cas 340 (SB), Commissioner 
of Incometax v. Kamaksha Narain. 

(’35) 22 AIR 1935 Oudh 217 (226) : 10 Luck 
392 : 153 Ind Cas 334 (FB), Jagdeo Singh 
v. Ram Naresh Singh. 

(’41) 28 AIR 1941 Oudh 12 (13) : 190 Ind 
Cas 782, Maharaja Pande v. Kali Din. 

(’33) 20 AIR 1933 Oudh 329 (331) : 143 Ind 
Cas 887, Ram Anand v. Ram Das. 

(’25) 12 AIR 1925 Oudh 714 (714) ; 87 Ind 
Cas 347, Hur Baksh Singh v. Ram Autar. 

(’25) 12 AIR 1925 Oudh 624 (625) : 29 Oudh 
Cas 90 : 89 Ind Cas 421, Ram Bali Singh 
v. Jagadat Singh. 

(’ll) 33 All 104 (106) : 7 Ind Cas 930 (930, 
931) (DB), LaZji Misir v. Jaggu Tewari. 

(’30) 17 AIR 1930 Oudh 300 (301) : 5 Luck 
721 : 123 I.C. 53, GopaZ Sahu v. Nand 
Kumar Singh. 

(’37) 24 AIR 1937 Oudh 492 (493) : 171 Ind 
Cas 63, Kazim Husain v. Mahfooz Ali. 

[See also (’38) 25 AIR 1938 Oudh 17 (18) : 
13 Luck 662 : 171 Ind Cas 504, Ait. Shiv 
Nath Kunwar v. Lachmi Narain. (Sale 
of property for cash consideration—Sti¬ 
pulation in sale deed for payment of rent 
to vendor—Such stipulation is illegal— 
Deed cannot be construed as perpetual 
lease.)] 
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As to the distinction between a sale of coal land and a mining lease 
thereof, see the undermentioned case. 6 


11a. Sale or release.—Where a member of a joint Hindu family 
makes over his share in the family properties to another member in 
consideration of a certain sum, the transaction amoilnts to a sale though 
it may be named a release. 1 

lib. Grant of mineral rights.—A grant of a partial and limited 
interest in immovable property, such as right to dig minerals where the 
grantor does not exclude himself from working the mines has been held 
not to be a transfer of property. 1 

12. “In exchange for a price.”—A transfer of ownership will be 
a sale if the consideration for such transfer is a “price,” paid or promised 
or part-paid and part-promised by the transferee. Price is thus an es¬ 
sential ingredient in all sales 1 and in the absence thereof the transfer 
is not a sale. 2 


The word “price” means money only. 3 It need not, however, be 
handed over in current coin at the time of the transfer but will include 
money which might be already due or which might be payable in fu¬ 
ture. 4 Thus, a transfer of ownership in consideration of a dower debt 


6. (’40 ) 27 AIR 1940 Pat 633 (641, 642) : 20 
Pat 13 : 191 Ind Cas 340 (SB), Commr. of 
lncometax v. Kamaksha Narain. (One 
point of distinction is that while in a 
mining lease lessor has right of reversion, 
there is no such right in case of sale. 
Another distinction is that while in sale, 
the consideration is price, in mining lease 
there is the price otherwise called pre¬ 
mium and the royalty which at least out¬ 
wardly bears closer resemblance to rent 

than price.) 

Note 11a. 

1. (’45) 32 AIR 1945 Mad 407 (409) Somu 
Achari v. Singara Achari. 

Note lib. 

1. (’44) 31 AIR 1944 Pat 261 (266) : 23 Pat 
115 (DB) Traders and Miners Ltd. v. 
Dhirendra Nath. 

Note 12 

1. (1815) 13 R R 234 (235) : 19 Ves 429 : 
1 Ves & B 68, Gourlay v. Duke of Somer¬ 
set. 

(1807) 33 E R 574 (577) : 14 Ves 400 : 9 
R R 307, Milnes v. Grey. 

030) 17 AIR 1930 Oudh 481 (495) : 6 Luck 
282 : 132 Ind Cas 753 (DB), Abadi Begam 
v. Mohammad Khalil Khan. 

(1900) 14 C P L R 117 (119), Budhia Bhoyer 
v. Hari Ram. 

t(’27) 14 AIR 1927 Cal 889 (893) : 55 Cal 
285 : 104 Ind Cas 527 (DB), Ramsunder 
Saha v. Kali Narain Sen. 

(’08) 10 Bom L R 617 (621) (DB), Poona 
City Municipality v. Ramchandra. 

2. (’08) 4 Low Bur Rul 369 (371), Maung 
Saing v. Shwe Lon. 

3. t(’49) 36 1949 AU 204 (206) (DB), Md. 
Shujaat Wali Khan v. Salim Jahan. 

[A transfer which is not in lien exclusively 
of cash price or such price as can be 
definitely ascertained is not a sale.] 


(’45) 32 AIR 1945 Mad 407 (408), Somu 
Achari v. Singara Achari. 

(’28) 15 AIR 1928 All 204 ( 205) : 114 Ind 
Cas 43 (DB), Rajjo v. Lajja. 

(’31) 18 AIR 1931 Mad 140 (143) : 54 Mad 
163 : 135 Ind Cas 17 (DB), Venkata Ja- 
gannatha Rao v. Venkata Kumara Mahi~ 
pathi Surya Rao. 

(’26) 13 AIR 1926 Oudh 186 (189) : 29 Oudh 
Cas 108 : 1 Luck 83 : 92 Ind Cas 265 
(DB), Bashir Ahmad v. Mt. Zubaida 
Khatun. 

(’22) 9 AIR 1922 Mad 311 (313) : 45 Mad 
612 : 68 Ind Cas 687 (FB), Madam Pillai 
v. Badrakali Ammal. 

(’27) 14 AIR 1927 Oudh 204 (205). : 2 Luck 
575 : 102 Ind Cas 142 (DB), Talib Alt v. 
Kaniz Fatim Begum. 

(’30) 17 AIR 1930 Oudh 481 (495) : 6 Luck 
282 : 132 Ind Cas 753 (DB), Abadi Begum 
v. Mohammad Khalil Khan. 

(’21) 8 AIR 1921 Oudh 248 ( 249) : 66 Ind 
Cas 622 (DB), Bisheshar Dayal v. Hur 
Raj Kuar. 

[See also (’33) 20 AIR 1933 Bom 209 (211, 
212) : 149 Ind Cas 464 (DB), Sabava Yel- 
lappa v. Yamanappa Sabu. (Past cohabi¬ 
tation is not valuable consideration at 
all.) 

(’37) 24 AIR 1937 Mad 882 (887) : ILR 

(1937) Mad 638 : 171 Ind Cas 444 (FB), 
Arumugham Chetti v. Subramaniyam 
Chetti. (Obiter —In Order of Refer¬ 
ence.)] 

Also see S. 105. Note 58 and S. 118. Note 2. 

4. t(’22) 9 AIR 1922 Mad 311 (313) : 45 
Mad 612 : 68 Ind Cas 687 (FB), Madam 
Pillai v. Badrakali Ammal. 

(’19) 6 AIR 1919 Nag 70 (71) : 51 Ind Cas 
24, Mt. Mangala Gouri v. Samson Shalom, 
(Consideration made conditional on the 
success of the suit—The transaction is 
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due to the vendee would be an exchange of property for a ‘price* and 
would be a sale. 6 Similarly, a transfer in consideration of a decree 
debt payable by the vendor 6 or in consideration of amounts which had 
been advanced by the transferee to the transferor by way of takkavi 
loans 7 will be a sale. Even a barred debt would be a good considera¬ 
tion for a sale. 8 Again, a transfer in consideration of specified amounts 
to be spent by the vendee on the vendor’s behalf in litigation would also 
be a sale. It is necessary, however, that the amount should, in order 
to constitute “price,” be an ascertained sum of money or be capable of 
being ascertained at the time of the transfer, 9 though it is not necessary 


ci i*&cil sale ) 

See also ( 48) 35 AIR 1948 Pat 247 ( 249) 
(DB), Asoke Chandra v. Chota Nagpur 
Banking Association. 

[Advance by one brother to another—Sale 
in lieu of such loan cannot be presumed 
to be benami—Benami] 

5. (’31) 133 Ind Cas 901 (902) (DB) (All), 
Saifur Bibi v. Abdul Aziz Khan. 

(18) 5 AIR 1918 Cal 113 (114) : 46 Ind Cas 
355 (DB), Abbdul Majid v. Khalil Raha - 
man. 

(’39) 26 AIR 1939 All 348 (363) : 182 Ind 
Cas 801 (DB), Izahar Fatma Bibi v. Ansar 
Fatma Bibi. 

(’31) 18 AIR 1931 All 237 (237) : 124 Ind 
Cas 756, Ali Hasan v. Mt. Rashidan. 

t(’32) 19 AIR 1932 All 596 (597) : 54 All 22: 
133 Ind Cas 901 (DB), Saiful Bibi v. Ab¬ 
dul Aziz Khan. (AIR 1926 Oudh 186 : 
29 Oudh Cas 108 : 1 Luck 83 and AIR 
1927 Oudh 204 : 2 Luck 575, Dissented 
from.) 

(’30) 17 AIR 1930 All 434 (435) : 124 Ind 
Cas 183 (DB), Mt. Wahidan v. Nasir 
Khan. (Execution of sale deed in satis¬ 
faction of contemplated dower is for con¬ 
sideration.) 

(’15) 2 AIR 1915 Lah 251 (253) : 27 Ind Cas 
562 (DB), Nur Muhammad v. Mt. Allah 
Wasai. (Gift by husband of landed pro¬ 
perty in lieu of dower in favour of his 
wife is tantamount to sale.) 

(’ll) 14 Oudh Cas 214 (216) : 11 Ind Cas 
928 (928) , Asalat Fatima v. Shambhu 
Dayal. 

(’36) 162 Ind Cas 881 (881) (Nag), Zenaib 
Bi v. Gajananrao. 

(’17) 4 AIR 1917 Pat 18 (24) : 43 Ind Cas 
196 (DB), Fazlur Rahman v. Muhammad 
Umar. (Transfer to wife in lieu of dower 
amounts to sale and not to gift.) 

(’ll) 12 Ind Cas 457 (457) (DB) (Mad), 
Khamrunnisa v. Shah Hazarath. (Trans¬ 
fer for a term in consideration of dower 
must be regarded as sale.) 

(’82) 1882 Pun Re No. 87, p. 254 (255) (DB), 
Naioab Muhammad Ali Khan v. Wazir 
Khan. 

*(82) 5 All 65 (69) : 1882 All W N 175 
(DB), Fida Ali v. Musaffur AZi. 

(’861 8 All 178 (181) : 1886 All W N 51 
(DB), Suba Bibi v. Balgobind Das. 

(’25) 12 AIR 1925 Oudh 407 (407) : 28 Oudh 
Cas 227 : 87 Ind Cas 176, Zaki Khan v. 
Munnu Sahu. 


(’21) 8 AIR 1921 Nag 84 (85) : 17 Nag L R 
103 : 64 Ind Cas 126, Fahmidun-Nisa v. 
Hiralal. 

(’28) 15 AIR 1928 Mad 430 (433) : 109 Ind 
Cas 130 (DB), Abideen Marakayar v. 
Habibulla Sahib. 

See also (’49) 36 1949 Pat 237 (240) : 26 Pat 
561 (DB), Md. Usman v. Amir Main. 

[Oral transfer of land by Muhammadan to 
wife in lieu of transfer—Transfer is sale 
and not gift—Transfer is therefore inva¬ 
lid under S. 54 for want of registered 
deed.] 

(’78) 2 All 854 (856) (DB), Ghulam Mustafa 
v. Hurmat. (Gift by a person labouring 
under a fatal disease made in lieu of 
dower is really of the nature of sale.)] 

[But see (’27) 14 AIR 1927 Oudh 204 (206): 
2 Luck 575 : 102 Ind Cas 142 (DB), 

Talib Ali v. Kaniz Fatima Begum. 
(Where consideration for transfer is re¬ 
lease from dower-debt,, transaction is 
not sale.) 

(’26) 13 AIR 1926 Oudh 186 (189) : 1 Luck 
83 : 29 Oudh Cas 108 : 92 Ind Cas 265 
(DB), Bashir Ahmad v. Mt. Zubaida 
Khatum. (Transfer by a Muhamedan to 
his wife in lieu of dower-debt is not a 
sale as such a debt is a ‘thing’ under S. 
118, T. P. Act.) 

(’02) 1902 Pun Re No. 86, p. 352 (356) : 

1903 Pun L R No. 4 (DB), Ghulam Raza 
v. Sardar Khan. (Obiter.)] 

6. (’37) 24 AIR 1937 Mad 714 (715) : 176 
Ind Cas 444 (DB), Sura Reddi v. Rama 
Narasu. 

7. (’24) 11 AIR 1924 Pat 392 (395, 396) : 
72 Ind Cas 705 (DB), Ram Dheyan Singh 
v. Bhulotan Singh. 

8. (’13) 21 Ind Cas 69 (72) (DB) (Oudh), 
Baldeo Singh v. Puttu Lai. 

9. (’49) 36 AIR 1949 All 204 (207) (DB) 
Md. Shujaat Walikhan Mt. v. Salim 
Jahan. 

[A transfer in lieu of future kharch-i- 
pandan allowance is not a sale within 
the meaning of S. 54.] 

(’27) 14 AIR 1927 All 361 (364) : 49 All 
488 : 100 Ind Cas 610 (DB), Kalyan v. 
Mt. Desrani. 

[Per Sulaiman J: A sale which is not in 
lieu of exclusively of cash price or such 
price as can be definitely ascertained 
is not capable of pre-emption.] 

t (’26) 13 AIR 1926 Oudh 196 (197) : 92 Ind 
Cas 757 (DB), Ram Pher Singh v. Sheo 
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Saran. 

(2 rL 1 iid J p 1 ? 26 l 0, i dh 368 < 368 > : 93 Ind 
,,£?*. il 1 ^ S a r Ch Z ha Ram v - Saltan. 

(91) H 14 p L R ,il 7 < 119 >’ Moyer 

v. Han Ram. (Where price is neither as¬ 
certained nor ascertainable, the contract 
is void for incompleteness ) 

<’ 14 > } A» 1914 Cal 335 (336) : 41 Cal 148: 

?? Il ? d C® s 879 < DB ). Ananda Chandra v. 
oyea Abdulla Hossein. (There was an 
agreement between B on the one side 
3nd A on the other, that the former 
should sell and the latter buy the pro¬ 
perty—It was stipulated that in order to 
ascertain the price, B should give 
an account of the receipts and expendi¬ 
ture with respect to the property, and 
that A was to obtain a share of the pro¬ 
fits after the account was settled—It was 
held that the transaction was not a sale.) 
[See also (’82) 5 All 65 (69) : 1882 All WN 
175 (DB), Fida Ali v. Musaffar Ali. 
(Amount of dower not ascertained—Pro¬ 
perty assigned to wife in lieu of dower 
—Transaction is not sale.) 

(’23) 10 AIR 1923 Nag 330 (331) : 20 Nag 
L R 126 : 76 Ind Cas 668, Mahitap Khan 
v. Mt. Ashabi. (Transfer in consideration 
of dower, amount of which is not ascer¬ 
tained, is not sale.) 

(’28) 15 AIR 1928 Mad 430 (433) : 109 Ind 
Cas 130 (DB), Abideen Marakayar v. 
Habibulla Sahib. (Do.)] 

'■ B J± t *ee (’47) 34 AIR 1947 All 110 (112) : 
1LR (1947) All 321 (DB), Beni Madho v. 
A. U. John . 

[Transfer of property in consideration of 
vendee undertaking to fight out litiga- 

on success Pay half its value, 
that transfer was valid as a sale— 
The law does not require that the con- 
sideration should be immediately ascer- 

™ ae • e a * t* 1116 °[ the transfer. It is 
sufficient that it should be ascertainable 

at the time when the payment is to be 
made.] 

^ 8 Am 1921 Oudh 248 (249) : 66 Ind 
Cas ®22 (DB), Bisheshar Dayal v. Aft. 
r Raj Kuar. (Transfer for amounts 


fP . b ® + s f ent in litigation—It was held 
that if the amount was capable of ascer- 

SJT nn‘ > 0t at ft 6 * TOe * the deed > but 

wJong° ] 3 saIe —Submitted 

10 Caf»5 K in] R r CaI 889 (893 > ' 55 
Lai 285. 104 Ind Cas 527 (DB), Ram 

fiTpllfn' Kali N r, ain - (Fry ° n S P eci - 

™ d aB t c o.) 6th Editions '*• 3M ' 

U 24 ( 11 3 ) lJ rh R J? (14): 3 De S M&G 

22 LT (O S) ^5 98 R R ? e ( ^ g) 134 : 

Milman. 98 R R 16 ’ Morgan v. 

( ’ 0 iU 4 e r C v P Hari rL. <119 - 12 °>' ^ 

12. (1853) 43 E R 10 (14) • 3 n eff tvt r. 

22 L T ”o S) 285 “V R ^16 ( ^ g) 134 ' 
Milman. RR 16 ’ Mor 9™ V. 

117 (119) ' Budhia Bh °y<* 

13 jc ( 757 mm R B 1926 S. udh 196 < 197 >: 92 

, sLn SiiT’ ^ ^ " She ° 

(, ?L 13 „^ 1926 ,° udh 368 (368): 93 ind 

cas 114. Pachcha Pam v. Paltan 

14 - t _ (83) D . 5 All 65 (69): 1882 All ' WN 

175 fDB), Fida Ali v. Musaffar Ali. 

(23) _ 19 A IR 1923 Nag 330 (331): 20 Nag 

LR 28: 7 ? Ind Cas 668, Mahitapkhan 
v. Mt. Ashobi. 

15 c HO) 34 Boni 287 (290) : 5 Ind Cas 
599 (COO) (DB), Madhau Rao v. Kashi 
Bai. 

16 - ( T 21 ] 8 AIR 1921 82 (83): 2 Lah 199: 

62 I nd 932 (DB) - Ghulam Mahomed 
v. Tek Chand. 

(’23) 10 AIR 1923 Lah 70 (70): 68 Ind 
Cas 1008, Allah Rakhiya Khan v. Aha- 
mad. (A. I. R. 1921 Lah 82: 2 Lah 199 
followed.) 

17. ( 03) 1903 Pun Re No. 2, p. 3 (8) : 
1902 Pun L R No. 53, Kishen Singh v. 
Jai Kishen Das. 

(’26) 13 AIR 1926 Oudh 474 (475) : 94 

Ind Cas 392, Amir Khan v. Hakumat 
Bibi. (Where a gift is made by a Muham¬ 
madan in lieu of something which has 
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services in consideration of which a transfer is made are capable of a 
monetary valuation, the transfer would be a sale within the meaning of 
the Oudh Laws Act or for the purposes of Muhammadan law. 

A transfer of property for a consideration consisting partly of a sum 
of money and partly of other things cannot be said to be a transfer “for 
a price” and is, therefore, not a sale, but an exchange . 18 Thus, a trans¬ 
fer in consideration of a sum of money and a forbearance on the part of 
the vendee to set aside a court sale is not a sale . 19 But the mere fact 
that stipulations are made in the deed of transfer does not render the 
transaction other than a sale if such stipulations do not constitute the 
consideration for the transfer . 20 “There is hardly any instrument of 
sale,” said their Lordships of the Privy Council in Jagannatha Rao Garu 
v. Surya Rao Bahadur , 21 “which does not contain some stipulations by 
the parties, and if the addition of a covenant by the transferees would 
change its real character, it would be difficult to find a transaction which 
could be held to be a sale. For example, a covenant by a purchaser 
giving the vendor a right of pre-emption does not convert the sale into 
some other transfer.” 


A who was appointed by the Court as the guardian of a minor drew 
out monies belonging to the minor, after executing a security bond in 
favour of the Court. The guardian failed to account for the monies so 
drawn and the Court assigned the bond to the minor on his attaining 
majority for the purpose of its being enforced against A. It was held 
that the Court was not under any liability to pay to the minor the 
amount drawn out by his guardian, that the assignment was therefore 
not in lieu of any such liability and that the transaction was consequent¬ 
ly not a sale . 22 


Earnest money. —Earnest money paid in a contract for sale becomes 
part of the purchase-money when the transaction goes forward . 23 

Authority to “sell”—Scope. —As sale is the transfer of ownership 
in exchange for a price, an authority by A to B to sell A’s property in- 


a monetary value the transaction 
may be considered by way of sale, and 
in such a case services of a profession¬ 
al character rendered by the donee to 
the donor may be considered as a con¬ 
sideration of monetary value.) 

18. See Notes on Section 118. 

19. (’31) 18 AIR 1931 Mad 140 (143) : 54 

Mad 163 : 135 Ind 17 (DB), Venkata 

Jagannatha v. Venkata Kumara. (Nor 
is it an exchange.) 

20. *(’36) 23 AIR 1936 P C 204 (206) : 63 
Ind App 304: 59 Mad 910: 163 Ind Cas 
4 (PC), Venkata Jagannatha Rao v. 
Venkata Kumara Mahipati Surya Rao. 

(’37) 24 AIR 1937 Mad 714 (715): 176 Ind 
Cas 444 (DB), Sura Reddi v. Rama 
Narasu. (AIR 1936 PC 204: 63 Ind App 
304: 59 Mad 910 (PC), followed.) 

(’42 ) 29 AIR 1942 All 71 (73): ILR (1942) 
All 169: 198 Ind Cas 257 (FB), Jagat 
Prasad v. Deo Nath Singh. (Sale in lieu 
of cash price plus expenses of suit to be 
brought by vendee to recover possession 
of property sold— 1 The latter expenses 
were not for the benefit of the vendor 
and did not constitute consideration.) 

^ ^ K^hroir Unitera? 

Acoewfon No./. .CT.7S 


(’09) 4 Ind Cas 466 (466) (DB) (Cal), 
Abbas Ali v. Karim Bakhsh. (Trans¬ 
fer of immovable property by a Muham¬ 
madan to his wife purporting to be 
made in consideration of a dower-debt 
of Rs. 49 and “on account of right of 
inheritance” was held to be a sale—The 
words “on account of right of inheri¬ 
tance” are only a reason for the trans¬ 
fer and not a consideration for it.) 

[See also (’67) 2 Agra 160 (162) (DB), Seva 
Lall v. Sheikh Mahomed. (Government 
may, like any other seller, impose any 
condition it pleases in reference to the 
property which it offers for sale prior 
to sale, but is not at liberty subsequ¬ 
ently to the sale, to disaffirm or annul 
it on the ground not only novel but 
directly at variance with the terms on 
which it offered the property for sale.)l 

21. (’36) 23 AIR 1936 P C 204 (206) : 63 
Ind App 304 : 59 Mad 910 : 163 Ind Cas 
4 (PC). 

22. (’31) 18 AIR 1931 All 389 (390) : 53 
All 786 : 133 Ind Cas 904 (FB), Ram 
Saran v. Yvdhishtar Prasad. 

23. See Notes on Section 55. 
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eludes an authority to receive the price. 24 

Transfer of ownership for consideration other than ‘price Vali¬ 
dity .—A transfer of ownership for consideration need not necessarily 
be a transfer for a ‘price’. The consideration may take any form and 
need not be necessarily money paid or promised. In other words, a 
transfer of ownership for a consideration other than money is quite 

valid. 25 

13. “Paid or promised.”—The fact that the price is promised to 
be paid on the delivery of possession and is not to be paid at all if posses¬ 
sion is not delivered, does not prevent the transaction from being a sale. 1 
Where a sale deed recited that the vendor had that day received rupees 
one thousand which be deposited with the vendee for the expenses of 
certain litigation, but it was found that there was absolutely no such 
payment, it was held that there was neither a payment nor a promise 
of payment of the price and that consequently there was no sale. 2 


14. Non-payment of price.—It follows from the definition of “sale” 
that, in order to constitute a transaction a “sale”— 

(a) the parties must intend to transfer the ownership of a pro¬ 
perty; 

(b) the parties must intend that the price should be paid whether 
in present or in future. 

Where the parties do not intend that ownership of property should 
pass from one to the other, the transaction, though in the form of a con¬ 
veyance, will be merely a sham and colourable transaction. Where the 
parties, though they may intend to transfer ownership, do not intend 
that the price should be paid at all, the transaction would be without 
consideration and would be void as a conveyance. 1 

Where the title is intended to pass, and the price is intended to be 
paid, the mere fact that the price is not actually paid at the time of the 
conveyance will not prevent title from passing to the buyer. 2 In other 


24. (’42) 29 AIR 1942 Mad 634 (639) : ILR 
(1942) Mad 775 : 208 Ind Cas 198 (DB), 
Goverdhandoss v. Abdul Rahiman. (Dis¬ 


senting from 7 I C 189.) 

25. (’47 ) 34 AIR 1947 All 110 (112) : ILR 

(1947) All 321 (DB), Beni Medho v. A. U. 

J ohn. ' . 

[There would be nothing invalid in a 
transfer, say, in consideration of ser¬ 
vices rendered.] 


Note 13 

1. (15) 2 AIR 1915 All 347 (347) : 37 All 

631: 30 Ind Cas 512 (DB), Kauleshar 

Prasad v. Abadi Bibi. (Agreement of 
payment of consideration contingent on 
certain event is not opposed to public 
policy.) 

2. (’24) 11 AIR 1924 Nag 146 (147) : 78 
Ind Cas 1011, Hemraj Marwari v. Trim- 
bale Kunbi. 

Note 14 

1. t(’32) 19 AIR 1932 Bom 247 (247) : 56 
Bom 556: 138 Ind Cas 534 (DB), Basa- 
lingava v. CKinnaua. 

(’98) 22 Bora 176 (180, 183) (DB), Tatia 


v. Babaji. 

2. (’49) 36 AIR 1949 Orissa 14 (15) Ghana- 


shyam Rath v. Udayanath Naik. 
(There is no presumption that title 
passes only when the consideration is 
paid to the vendor in full.) 

(’44) 31 AIR 1944 Bom 50 (56, 57) : 212 
Ind Cas 291 (DB), Radhabai v. Gopal. 

(’24) 11 AIR 1924 All 938 (939) : 75 
Ind Cas 111, Islam Fatima v. Tamiz Ali. 
t(T6) 3 AIR 1916 Lah 155 (156) : 1916 
Pun Re No. 53: 33 Ind Cas 474 (FB), 
Allah Ditta v. Nazar Din. (Title pas¬ 
ses on execution regardless of whether 
and when the price is actually paid.) 

(’18) 5 AIR 1918 All 337 (338) : 46 Ind 
Cas 382 (DB), Alamdar Husain v. 

Moti Ram. (Non-payment of conside¬ 
ration, however, may often be very 
strong evidence that the deed was not 
intended to operate.) 

(’29) 16 AIR 1929 All 85 (86) : 111 Ind 
Cas 761, Mt. Pran Dei v. Sat Deo. 

(’09) 32 Mad 325 (326) : 4 Ind Cas 507 
(508) (DB), Amirthammal v. Peria- 

sami. 

(’06) 16 Mad L Jour 524 (525) (DB), 

Govindammal v. Gopalachariar. 

(’91) 13 All 409 (418) : 1891 All W N 159 
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words, pre-payment of price is not a sine qua non or a condition prece¬ 
dent to the transfer of ownership. 3 The seller cannot, on the ground 


(DB), Angan Lai v. Muhammad Hussain. 
(Deed purporting to be a sale deed 
executed and registered as such— 
Consideration received but gifted 
back to the vendor—Possession not de¬ 
livered— Held, on the face of the docu¬ 
ment it was a sale and effect was 
given to it as a sale.) 

(’31) 18 AIR 1931 Pat 236 (239): 10 

Pat 264: 133 Ind Cas 34 (DB), Ram - 
dhari v. Gorakh. 

(’24) 11 AIR 1924 Mad 544 (545) : 84 Ind 
Cas 626, Gangt Ammal v. Govinda 
Padayachi. (Conditions to be carried 
out by vendee as to discharge of prior 
debts unless they distinctly specify to 
the contrary, do not suspend vesting 
of title in vendee.) 

(19) 6 AIR 1919 Pat 469 (470) : 52 Ind 
Cas 363, Jagdeep Sahay v. Sonu Lai. 

(17) 4 AIR 1917 Cal 589 (590): 34 Ind 
Cas 106 (DB), Jogendra Narain v. Man- 
matha Nath. 

(19) 6 AIR 1919 Low Bur 20 (20) : 10 

Low Bur Rul 133: 57 Ind Cas 948, Soma - 
sundaram Chetty v. Shi we Bwa. 

(19) 6 AIR 1919 LB 140 (141) : 45 Ind 

Cas 860, Venkatachallum v. Afa Tun E. 

(’68) 3 Agra 30 (31) (DB), Heera Singh v. 
Ragho Nath. 

(’22) 9 AIR 1922 Pat 619 (641) : 65 Ind 
Cas 882 (SB), Bhonu Lai v. W. A. Vin¬ 
cent. 

( 88) 11 All 244 (251): 1889 All WN 96 
(DB), Shib Lai v. Bhagwan Das. 

(17) 4 AIR 1917 Mad 492 (494) : 35 Ind 
Cas 455 (DB), Kumarappan v. Narayanan. 

(11) 1911 Pun Re No. 55: 9 Ind Cas 547 
(548) (DB), Bhagan v. Allah Ditta. 

(10) 8 Ind Cas 674 (674) (DB) (Lah), 

Maula Dad v. Ghulam. 

(’99) 1899 Pun Re No. 77, p. 327 (329) 

(DB), Kirpal Singh v. Muhammad 
Hussain. 

(’82) 1882 Pun Re No. 192 p. 559 (560) 
(DB), Sher Shah v. Nathu. 

(’79) 1879 Pun Re No. 132, p. 387 (389) 
(DB), Abbas Ali v. Pir Bukhsh. 

(’91) 4 CPLR 92 (93), Yado Rao v. 

Ratan. 

(’08) 30 All 125 (127) : 5 All L Jour 96 
(DB), Baijnath Singh v. Paltu. (Pur¬ 
chaser, notwithstanding such non¬ 
payment can maintain a suit for pos¬ 
sesion—Court is entitled to pass a decree 
in favour of the plaintiff for possession, 
subject to the equities which exists in 
favour of the defendant.) 

(’23) 71 Ind Cas 145 (149) (Pesh), Aya 
Ram v. Parshotam Lai. 

(’81) 4 All 168 (170): 1881 All WN 173 
(DB), Kesri v. Ganga Prasad. 

(’09) 2 Ind Cas 429 (429) (DB) (Bom), 
Kevaldas v. Nagindas. 

(’80) 2 All 711 (712): 5 Ind Jur 324 (DB), 
Ramlakhan Rai v. Bandan Rai. 


(’10) 6 Nag LR 98 (102) : 7 Ind Cas 541 
(543), Balkrishna v. Shripal Singh. (Al¬ 
though the legal ownership of immo- 
able property may have passed to a 
buyer by virtue of a properly executed 
deed of conveyance, if the purchase- 
money or any part thereof remains un¬ 
paid, such buyer will not be entitled to 
a decree for possession of the property 
sold, except on condition of first paying 
the purchase-money in full.) 

(’90) 1890 Bom PJ 65 (65) (DB), Yesu v. 
Kashiram. 

(’91) 1891 Bom PJ 147 (147) (DB), Kesli- 
hav v. Daulatkhan. 

i (’78) 2 Bom 547 (548, 549) : 3 Ind Jur 
119 (DB), Umedmal Motiram v. Davu. 
(’67) 7 Suth WR 317 (318) (DB), Kalee 

Churan Giree v. Lalla Muddun Kishore. 
(’13) 19 Ind Cas 562 (562) (DB) (Cal), 
Seramot Ali v. Samad Ali. 

(’02) 6 Cal WN 150 (157) (DB), Alexan- 
dar Baness Lumley Webb v. John Luch- 
lan Macpherson. 

(’99) 23 Bom 525 (527) : 1 Bom L R 5 
(DB), Sagaji v. Namdev. 

(’19) 6 AIR 1919 Cal 855 (856) : 47 Ind Cas 
202 (DB), Kumud Kamini Dasi v. Khu- 
dumani Dasi. 

(’16) 3 AIR 1916 Low Bur 19 (19) : 34 

Ind Cas 125, K. Y. K. M. Chetty Firm v. 
S. N. V. R. Chetty Firm. 

(’12) 1912 Pun Re No. 105: 16 Ind Cas 
29 (29), Bhagwan Singh v. Hardit Singh. 
(’19) 6 AIR 1919 Cal 844 (844): 51 Ind 
Cas 104 (DB), Nitai Chandra v. Cham - 
paklata Debi. 

(’06) 4 Cal L Jour 334 (336) (DB), Manogi 
Singh v. Sarat Lai. 

t (’14) 1 AIR 1914 Cal 239 (240) : 20 Ind 
Cas 325 (DB), Nil Madhab v. Haran 

Prosad. 

(’75) 1875 Pun Re No. 21, p. 75 (75) (DB), 
Lakha Mai v. Mulah. 

(’16) 3 AIR 1916 Cal 120 (122): 35 Ind 
Cas 284 (DB), Bansi Ram v. Secy, of 
State. 

(’14) 1 AIR 1914 Cal 385 (386) : 23 Ind Cas 
813 (DB), Kashidas v. Ckaithru Patras. 
(’15) 2 AIR 1915 Mad 387 (391): 26 Ind 
Cas 35 (DB), Adaikulam Chetty v. 
Subban. 

(’20) 7 AIR 1920 Mad 164 (164) : 43 Mad 
712: 56 Ind Cas 530 (DB), YeZZa Krish - 
namma v. Kolipalle Mali. (Vendee not 
paying purchase-money is entitled to 
absolute decree for possession without 
condition being attached for payment of 
unpaid purchase-money.) 

[But see (’81) 3 All 77 (81) (DB), lkbcd 
Begam v. Gobind Prasad. (Submitted 
wrong.)] 

3. (’16) 3 AIR 1916 All 366 (367) : 38 All 
154: 35 Ind Cas 23 (DB), Narain Das 

v. Aft. Dhania. '• 

t (’34) 21 AIR 1934 Lah 917 (919): 151 
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merely of non-payment of the price, claim to retain possession as against 
the buyer of the property sold. 4 Nor can he set aside the sale on that 
ground. 6 His remedy is to sue the buyer for the recovery of his pur¬ 
chase-money, 6 or to enforce the seller’s charge for the purchase-money 
against the properties sold in the hands of the buyer. 7 

The non-payment of consideration may, however, often be very 
strong evidence to show that the parties did not intend the document to 
be operative 8 or that the transaction was the result of undue influence. 9 
But it is not conclusive to show such an intention. 10 

Where a conveyance is duly executed and registered the presump¬ 
tion will, in the absence of circumstances to the contrary, be that the 
parties intended the title to pass forthwith, and the consideration to be 
paid. 11 The presumption can be rebutted by evidence showing that it 


Ind Cas 163 (DB), Prem Singh v. District 
Board, Rawalpindi. (Unless there is 
anything in the agreement of sale de¬ 
finitely laying down that sale shall not 
be taken to have been completed until 
entire purchase-money is paid.) 

(’ 66 ) 1 Agra 85 ( 86 , 87) (DB), Mohun 

Singh v. Mt. Shib Koonwar. 

4. (19) 6 AIR 1919 Low Bur 20 ( 20) : 10 
Low Bur Rul 133 : 57 Ind Cas 948, So- 
masundram v. Shwe Bwa. 

t(’19) 6 AIR 1919 Low Bur 140 (141) : 45 
Ind Cas 860, Venkatachallum v. Ma Tun 
E. (The only remedy of the vendor 
is a suit for the recovery of the pur¬ 
chase-money.) 

+ (’20) 7 AIR 1920 Mad 164 (164): 43 

Mad 712: 56 Ind Cas 530 (DB), Yella 

Krishnamma v. Kotipalle Mali. 

(10) 6 Ind Cas 117 (117) (DB) (All), 
Nasir-ud-din Khan v. Hikmatullah 
Khan. 

(11) 34 Mad 543 (544) : 8 Ind Cas 364 

(365) (DB), Velauatha v. Govindasami 
(Vendor is entitled to statutory charge 
on the property for unpaid purchase- 
money.) 

(’44) 31 AIR 1944 Mad 124 (125) : 212 

Ind Cas 414 Poomlai v. Annamalai. (In 
a suit for possession "by vendee, vendor 
cannot enforce his lien for unpaid pur¬ 
chase-money.) 

[But see (’ 68 ) 10 Suth WR 194 (194) (DB), 
Prem Soonduree v. Grish Chunder. 
(A party selling land may refuse to give 
delivery until the consideration is paid; 
but having given delivery he has no 
right to re-take possession and pay 
himself the purchase-money out of the 
usufruct.)] 

5. (’44) 31 AIR 1944 Bom 50 (56, 57) : 212 
Ind Cas 291 (DB), Radhabai v. Gopal. 

(’29) 16 AIR 1929 Bom 147 (150) : 53 

Bom 321 : 116 Ind Cas 236 (DB), Dev- 
mani Bai v. Ravishankar. 

<’01) 14 CPLR 57 (58), Lakhmichand v. 
Kisan. 

t(’34) 21 AIR 1934 Lah 917 (919) : 151 

Ind Cas 163 (DB), Prem Singh v. Dis¬ 
trict Board, Rawalpindi. 

(’09) 2 Ind Cas 429 (429) (DB) (Bom), 


Kevaldas v. Nagindas. 

(’13) 36 Mad 8 (10) : 10 Ind Cas 546 (547) 
(DB), Subbaier v. Manian Subramania. 

6. (’19) 6 AIR 1919 Low Bur 20 (20) : 10 
Low Bur Rul 133 : 57 Ind Cas 948, So- 
masundram v. Shwe Bwa. 

(’01) 14 CPLR 57 (58), Lakhmichand v. 

Kisan. : 

(T9) 6 AIR 1919 Low Bur 140 (141) : 45 
Ind Cas 860, Venkatachallum v. Ma 
Tun E. 

(TO) 6 Ind Cas 117 (117) (DB) (All), 
Nasir-ud-din Khan v. Hikmatullah 
Khan. 

*(’99 ) 23 Bom 525 (527): 1 Bom LR 5 
(DB), Sagaji v. Namdev. 

7. See S. 55, Sub-section (4) Clause (b). 
(’01) 14 CPLR 57 (58), Lakhmichand v. 

Kisayi. 

(’09) 2 Ind Cas 429 ( 429) (DB) (Bom), 
Kevaldas v. Nagindas. 

(’ll) 34 Mad 543 (544) : 8 Ind Cas 364 
(365) (DB), Velayutha v. Govindasami. 

8. (T8) 5 AIR 1918 All 337 (338) : 46 Ind 
Cas 382 (DB), Alamdar Husain v. Moti 
Ram. 

+ (T7) 4 AIR 1917 Mad 492 (494) : 35 

Ind Cas 455 (DB), Kumarapan v. Nara¬ 
yanan. 

9. See (’26) 13 AIR 1926 Pat 539 (542) : 
96 Ind Cas 468 (DB), Kokil Chandram 
v. Banbahadur Singh. 

10. (’28) 15 AIR 1928 All 391 (392) : 114 
Ind Cas 192 (DB), Muni Ran Bibi v. 
Amjad Ali. (Mere fact that portion 
of sale consideration has not been paid 
is no ground for coming to conclusion 
that parties did not intend document 
to be operative.) 

11. (’97) 21 Mad 56 (57, 58), (DB), Ranga 
Ayyar v. Srinivasa Ayyangar. 

(’94) 17 Mad 146 (147) (DB), Ponnayya 
v. Muthu. 

t(’09) 4 Ind Cas 541 (541) (DB) (Cal), 
Gostho Behary v. Rohini Gowalini. 

(16) 3 AIR 1916 Lah 336 (336) : 32 Ind 
Cas 961 (DB), Abdul Aziz v. Kala Shah. 
(’09 ) 32 Mad 72 (75) : 1 Ind Cas 719 

(719, 720) (DB), Govindasamy v. Rama- 
sawmy. 

[See also (’09) 32 Mad 325 <329): 4 Ind 

a T. P.-54 
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was the intention of the parties that title should not pass until certain 
conditions are fulfilled. In such cases title will not pass until those 
conditions are fulfilled. 12 Thus, the parties may agree that title should 
not pass until the price is paid. In such cases title will not pass until 
the price is paid. 13 

It follows that the mere registration of a conveyance does not neces¬ 
sarily convey title, without regard to the intentions of the parties. 14 The 
Court has to see what the intention of the parties was in each particular 


Cas 507 (508) (DB), Amirthammal v. 
Periasami Pillai. (Sale deed registered 
—Want of consideration—Vendor in¬ 
tending deed to be operative only if 
vendee outlived her—Deed acted upon 
—Title passes without consideration.)] 

12. t(’13) 19 Ind Cas 562 (562) (DB) 
(Cal), Seramot Ali v. Samad Ali. 

(’04) 28 Mad 124 (126): 14 Mad LJour 
493 (DB), Ramalinga Mudali v. Ayya- 

durai N dinar. (Consideration—Promise 
to give a girl in marriage.) 

(12) 37 Bom 53 (56) : 17 Ind Cas 176 

(177) (DB), Kondu v. Vishnu. 

13. (16) 3 AIR 1916 Lah 336 (336) : 32 
Ind Cas 961 (DB), Abdul Aziz v. Kala 
Shah. 

(’20) 7 AIR 1920 Oudh 29 (30) : 55 Ind 
Cas 659, Bakhtawar Ram v. Naushad 
Ali. (It is open to the parties to con¬ 
tract that ownership shall not pass until 
the fulfilment of certain conditions.) 

(10) 6 - Ind Cas 477 (478) (Cal), Sree 

Nath v, Sree Kanta. 

t(’13) 20 Ind Cas 325 (325, 326) (Cal), 
Nil Madhab v. Haran Prosad. 

(13) 19 Ind Cas 562 (562) (DB) (Cal), 
Sermot Ali v. Samad Ali. 

(17) -4 AIR 1917 Pat 514 (515): 38 Ind 
Cas 877 (DB), Makhanlal v. Hanuman 
Bakhsh.. 

(’71) 15 Suth WR 44 (45) (DB), Mahadoo 
Begum v. Hubeehool Hossein. (Court 
is bound to see whether it was, or was 
not, the intention of the parties that a 
complete sale should take place, 
although the purchase-money was not 
paid.) 

(’29) 16 AIR 1929 Pat 550 (552) : 123 Ind 
Cas' 71; (DB), Kamta Prasad v. Lachmi 

Salu 1 

(’34) 21 AIR 1934 Pat 68 (69) : 147 Ind 
Cas 767, Abdulla Khalifa v. Bhichuk 
Gosain. 

(’28) 15 AIR 1928 Oudh 439 (441. 442) : 4 
Luck-13 : 112 Ind Cas 273 (DB), Par- 
shottam Das v. Yar Ali. 

(1900) 27 Cal 7 (10) (DB), M anladan v. 

Rughunandan Pershad Singh. 

(’ll); 12 Ind Cas 534 (534) (Lah), Salamat 
Rat Vv Patn Kishen. 

t(’ll) 1911 Pun Re No. 55: 9 Ind Cas 547 
(547:,' 548) (DB), Mt. Bhagan v. Allah 
Ditto". '■ (Conduct of parties after trans¬ 
action of sale is important in order to 
ascertain whether parties intended 
oWnefghip to pass Independently, -pf 


payment of consideration.) 

(’82) 1882 Pun Re No. 192, p. 559 (560) 
(DB), Sher Shah v. Nathu. 

(’79) 1879 Pun Re No. 132, p. 387 (389) 

(DB), Abbas Ali v. Pir Buksh. 

(’35) 22 AIR 1935 Pat 45 (46) : 154 Ind Cas 
612, Shiba Prasad v. Upendra Samant. 

(’73) 1873 Pun Re No. 45, p. 69 (70), Jhun- 
da Singh v. lndur Singh. 

(’12) 14 Ind Cas 120 (121) (DB), (Mad), 
Pedda Chinnakka v. Chinna Chumrekka. 

t(’06) 4 Cal L Jour 338 (339) (DB), Sarat 
Chandra v. Hari Pada. 

(’17) 4 AIR 1917 Lah 242 (243) : 40 Ind Cas 
489, Tarachand v. Nirmal Das. 

(’98) 2 Cal W N 207 (208) (DB), Sheo 
Narain Singh v. Darbari Mahton. 

(’31) 18 AIR 1931 Pat 236 (239) : 10 Pat 
264 : 133 Ind Cas 34 (DB), Ramdhari v. 
Gorakh. 

(’34) 21 AIR 1934 Lah 917 (919) : 151 Ind 
Cas 163 (DB), Prem Singh v. Dist. Board, 
Rawalpindi. 

(’09) 3 Ind Cas 177 (178) (Cal), Sarat Chan¬ 
dra v. Rakha Hari. (Mere registration of 
a sale deed does not necessarily pass title 
to the vendee if it was the clear inten¬ 
tion of the parties that no title should 
pass till the consideration money was 
paid.) 

[See also (’28) 15 AIR 1928 Rang 47 (48): 
5 Rang 636: 106 Ind Cas 358 (DB), Maung 
Mon v. Ma Kin Oh. (Non-fulfilment of 
condition precedent—Effect cannot be 
given to intention to transfer and no pro¬ 
perty passes.)] * 

14. t (’09) 4 Ind Cas 541 (541) (DB) (Cal), 
Gostho Behary v. Rohini Gowalini. 

(’22) 9 AIR 1922 Lah 356 (357) : 3 Lah 389 : 
70 Ind Cas 202 (DB), Ram. Singh v. Ganga 
Ram. 

(17) 4 AIR 1917 Cal 589 (590) : 34 Ind Cas 
106 (DB), Jogendrd Narain v. Manmatha 
Nath. Especially if it be not accompa¬ 
nied by delivery thereof.) 

( 20) 7 AIR 1920 Pat 774 (774) : 59 Ind Cas 
171, Raju Mahton v. Hossaini Mian. 

(13) 19 Ind Cas 562 (562) (DB) (Cal), 
Seramot Ali v. Samadaj Ali. 

* (1900) 27 Cal 7 (10) (DB), Manladan v. 
Raghunandan Pershad Singh. 

t (13) 20 Ind Cas 325 (325) (DB) (Cai), Nil 
Madhab v. Haran Prosad. 

(’04) 28 Mad 124 (126) : 14 Mad L Jour 493 
(DB), Ramalinga Mudali v. Ayyadorai 
Nainar. 
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case 15 though, as seen already, the parties would be presumed to have 
intended to pass title forthwith in the absence of circumstances to the 
contrary. 

The arrangement between the parties as to when the title should 
pass is a contract between the parties and if reduced to writing cannot 
be varied or contradicted by oral evidence. Such an arrangement is not 
a recital of a fact such as the passing of consideration. 16 

The fact that the price is not payable into the hands of the vendor 

but in some other way does not alter the nature of the transaction. 17 

% 

15. Price can be shown to be different from that recited.—There is 
nothing to prevent a party to a sale from showing that the consideration 
was something different from that recited in the deed. 1 Even the party 
who has acknowledged the receipt of consideration in the sale deed can 
show that he did not receive it. 2 The onus ordinarily, and especially 
where the sale deed and the property have been delivered to the buyer, 
would be on the seller to show that there was no consideration for the 


15. (’47) 34 AIR 1947 Pat 1 (3) : 223 Ind 
Cas 126 (DB), Pirtam Singh v. Jagganath 
Sarawgi. 

[Intention of the parties must be gathered 
from the sale deed itself. But where the 
terms of the deed are not decisive and 
clear, the surrounding circumstances may 
be looked into.] 

t (’09) 4 Ind Cas 541 (541) (DB) (Cal), 
Gostho Behary v. Rohini Gowalini. 

(’22) 9 AIR 1922 Lah 356 (357) : 3 Lah 389 : 
70 Ind Cas 202 (DB), Ram Singh v. Gan- 
garam. (For this purpose the Court may 
look to previous as well as subsequent 
conduct of the parties.) 

16. (’38) 25 AIR 1938 Pat 505 (506) : IT 
Pat 318 : 178 Ind Cas 629 (DB), Radha - 
mohan Thakur v. Bipin Behari. 

[See also (’49) 36 AIR 1949 Orissa 14 (15), 
Ghanashyam Rath v. Udayanath Naik.] 

[Title when passes—Terms of document 
should alone be looked to—Extraneous 
evidence is admissible only when they 
are ambiguous.] 

17. (’37) 24 AIR 1937 Rang 287 (292) : 14 
Rang 766 : 170 Ind Cas 434 (DB), Ala- 
gappa Chettyar v. A. K. R. M. M. K. 
Chettyar Firm. (Price to be set off 
against decree on compromise against 
vendor.) 

[See also (’49) 36 AIR 1949 Orissa 14 (17), 
Ghanashyam Rath v. Udayanath Naik.] 

[Portion of consideration left in hands of 
vendee for payment to vendor’s creditors 
—Failure to carry out trust—Title legally 
vested in vendee is not divested.] 

Note 15 

1. t (’14) 1 AIR 1914 All 298 (302) : 36 
All 537 : 24 Ind Cas 661 (DB), Chuni Bibi 
v. Basanti Bibi. 

(’01) 5 Cal W N 158 (159) (DB), Kailash. 
Chandra v. Harish Chandra. 

(’09.) 2 Ind Cas 953 (953, 954) (DB) (Cal), 
Qopal Singh v. Laloo Lall, 

(’82) 5 Mad 6 ( 8 ) (DB), Vasudeva v. Nara- 


samma. 

(’28) 15 AIR 1928 Rang 47 (48) : 5 Rang 
636: 106 Ind Cas 358 (DB), Maung Mon 
v. Ma Kin Oh. 

t (’76) 3 Bom 159 (160) (DB), Hukumchand 
v. Hiralal. 

2. ( 29) 16 AIR 1929 Bom 147 (150): 53 
Bom 321 : 116 Ind Cas 236 (DB), Bai Dev- 
mani v. Ravishankar Oghabhai. (Pro¬ 
vided there is no case of estopoel.) 

(’66) 6 Suth W R 267 (268) (DB)*, Shewab 
Singh v. Asgur Ali. (But party cannot 
prove that only part of consideration 
stated to be received in full, was paid at 
time of sale and that rest was to be 
paid only in case of a successful vermina- 
tion of a suit.) 

* (1900) 22 All 370 (375, 376) : 27 Ind App 
93 (PC), Sah Lai Chand v. Indarjit. 
(Affirming 18 All 168.) 

(’98) 20 All 447 (455) : 25 Ind App 137 
(PC), Hakim Muhammad Ikram-ud-diu 
v. Najiban. 

(’66) 1 Agra 160 (161) (DB), Goor Pershad 
v. Nunda Singh. 

(’02) 25 Mad 55 (59) : 11 Mad L Jour 318 
(DB), Seshachala v. Varada. 

(’67) 7 Suth W R 428 (428) (DB), Walee 
Mahomed v. Kumar Ali. 

(’10) 6 Ind Cas 477 (478) (Cal), Sree Nath 
v. Sree Kanta. 

[See also (’68) 10 Suth W R 208 (208) (DB), 
Lolita Dossia v. Ruttun Mollee. (A Judge 
acts correctly in considering evidence on 
the question whether consideration recit¬ 
ed in sale deed had passed or not.)] • 

[But see (’67) 7 Suth W R 334 (334) (DB), 
Rarp.dee Koonwaree v. Shib Dayal Singh. 
(In a suit by a husband against his wife 
to recover property alleged to have been 
nominally sold by him to her, oral evi¬ 
dence was not allowed to be admitted to 
prove that no consideration passed after 
he had solemnly, in a written document, 
admitted that it had passed.)] 
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deed. 3 The onus may, however, be rebutted by other circumstances and 
then the onus will shift to the vendee to prove payment. 4 

But a third party cannot question the passing of consideration be¬ 
tween the vendor and the vendee. 5 

16. Inadequacy and inflation of price.—A sale is not invalid 
merely by reason of the inadequacy of the consideration. 1 Nor does the 
inflation of the price in a sale deed by the parties for purposes of their 
own vitiate the sale, if otherwise valid. 2 A sold to B property for 
Rs. 1,200, Rs. 550 being undertaken to be paid by B to the prior mort¬ 
gagee and the balance to be paid to A before the registration officer. It 
was found that the latter amount was so paid but was taken back by B. 
It was held that the sale was nevertheless valid as the consideration to 
the extent of Rs. 550 had passed. 3 

17. Sale of property of value of rupees one hundred or more.—A 
sale of property of the value of rupees one hundred or more can be 
effected only by a registered instrument. 1 An unregistered document in 


3. (19) 6 AIR 1919 Pat 414 (415, 416) : 
4 Pat L Jour 517 : 53 Ind Cas 83 (DB), 
Rampal Ram v. Suba Singh. (Mere de¬ 
nial of receipt of consideration is not 
sufficient to relieve the vendor to shift 
the burden on to the vendee.) 

(’91) 13 All 409 (417) : 1891 All W N 159 
(SB), Angan Lai v. Muhammad Husain. 

4. (’ 86 ) 8 All 641 (643) : 1886 All W N 252 
(DB), Achobandil v. Mahabir. 

5. (’28) 15 AIR 1928 Pat 44 (45) : 7 Pat 
95 : 105 Ind Cas 63 (DB), Mt. Akli v. 
Mt. Daho. 

(’13) 20 Ind Cas 952 (954) (DB) (Mad), 
Artho Rama v. Artho Padhi. 

(’12) 15 Ind Cas 192 (192) (DB) (Lah), 
(Hukam Kaur v. Bihari Lai. (Sale by 
one co-owner of his share—Other co¬ 
sharers incompetent to contest validity 
of sale on the ground of want or failure 
of consideration.) 

Note 16 

1. (’15) 2 AIR 1915 Mad 1055 (1055) : 28 
Ind Cas 704 (DB), Suryanarayana v. 
Naray anasw ami . 

(’24) 11 AIR 1924 Nag 124 (125) : 76 Ind 
Cas 635, Doma v. Gomnd. (No presump¬ 
tion of fraud between debtor and credi¬ 
tor from mere inadequacy of considera¬ 
tion.) 

2. (’24) 11 AIR 1924 All 938 (939) : 75 
Ind Cas 111, Mt. Islam Fatima v. Tamiz 
Ali. (Consideration money overstated to 
safeguard purchaser from pre-emption.) 

3. (’23) 10 AIR 1923 All 530 (531) : 45 All 
559 : 74 Ind Cas 339 (DB), Alama Chand 
v. Chhajju. 

* Note 17 

1. * (’22) 9 AIR 1922 P C 56 (58) : 24 Oudh 
Cas 272 : 48 Ind App 365 : 64 Ind Gas 299 
(PS), Ihtishan Ali v. Jamna Prasad. 

(’27) 14 AIR 1927 Sind 206 (207) : 102 Ind 
Cas 277 (DB), Bhagawati Bai v. Bhaga- 
iv and as. 

(’28) 15 AIR 1928 Mad 459 (462) : 109 Ind 
Cas 18, Meenakshisundaram PiUai v. 
Chenchu Mudaliar. 


(’16) 3 AIR 1916 Mad 214 (217) : 32 Ind Cas 
5 (DB), Ramanathan Chetty v. Rama- 
swami Chetty. (Per Seshagiri Iyer, J.— 
Conduct and acting cannot be relied upon 
to supplement an inchoate title.) 

(’09) 36 Cal 920 (921) : 4 Ind Cas 414 (415) 
(DB), Jagodabhandhu Saha v. Radha 
Krishna. (Where a registered instrument 
is not executed there is no sale.) 

(’05) 7 Bom L R 845 (849), Empress S. & W. 
Co. v. Athaides. 

(’ll) 10 Ind Cas 64 (65) (Oudh), GopaZ v. 
Bishunath. 

(’25) 12 AIR 1925 Rang 68 (69) : 2 Rang 
459 : 86 Ind Cas 205, Maung Po Yin v. 
Maung Tet Tu. (An admission of the 
agreement to sell does not act as an es¬ 
toppel.) 

(’09) 5 Low Bur Rul 6 (6) : 2 Ind Cas 350 
(350) Sit Pi v. Ma San. 

(’01) 23 All 175 (180) : 1901 All W N 44 
(DB), Bishan Dial v. Ghazi-ud-din. 

(’17) 4 AIR 1917 Mad 661 (662) : 34 Ind Cas 
748 (DB), Somi Reddi v. Tatayya. (Trans¬ 
fer of life-interest by Hindu widow.) 

('23) 10 AIR 1923 Cal 35,(38, 39) : 50 Cal 
180: 70 Ind Cas 794 (DB), Eziekiel Co. v. 
Annoda Char an. 

(’39) 26 AIR 1939 Mad 220 (223) : 183 Ind 
Cas 587, Narayanaswami v. Lakshmi 

Narasimha. (A private sale by Receiver 
in insolvency also requires registered 
document.) 

(’15) 2 AIR 1915 Low Bur 95 (96) : 28 Ind 
Cas 264. Ma Nyein v. P. L. A. K. R. Ka- 
dersan Chetty. 

(’16) 3 AIR 1916 Low Bur 104 (104) : 33 
Ind Cas 761, Mya Bunn v. Maung Kya 
Zan. 

(’16) 3 AIR 1916 Low Bur 73 (73) : 32 Ind 
Cas 573, Maung Ne Dun v. Ma Le. 

[ See also (’33) 20 AIR 1933 Pat 428 (430) : 
145 Ind Cas 790 (DB), Ramjt Sdhay v. 
GopaZji. (In order to create title in im¬ 
movable property of the value of more 
than Rs. 100, it is necessary that a regis¬ 
tered deed should be executed.)] 
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such a case conveys no title whatever. 2 It is not admissible, under S. 49 
of the Registration Act, as evidence of any transaction affecting the im¬ 
movable property, 3 though it is admissible for collateral purposes, for 
example, to show the nature of the possession of the vendee, 4 or to show 


2. (’47 ) 34 AER 1947 Pat 424 (425) : 25 Pat 
764 (DB), Madhuban v. Basanta. 

(’29) 16 AIR 1929 Nag 65 (65) : 113 Ind Cas 
110, Maksudan Singh v. Dar-Bargir. 

(’14) 1 AIR 1914 Low Bur 53 (53, 54) : 7 
Low Burma Rul 262 : 24 Ind Cas 57, Mg. 
Po Maung v. Maung Kaing. (But the 
purchaser is entitled to a charge on the 
property for the amount paid by him in 
advance as purchase-money and for in¬ 
terest on that amount.) 

(’34) 21 AIR 1934 Rang 303 (304) : 152 Ind 
Cas 431, Bhabi Dutt v. Ramalalbyamal. 
(If movable property also is transferred 
by the same unregistered document, the 
title to the movable property also does 
not pass.) 

(’29) 16 AIR 1929 Rang 280 (281) : 7 Rang 
271 : 119 Ind Cas 218 (DB), Maung Shwe 
An v. Ma The Nu. (A person’s admission 
that he is a party to the transaction 
which is proved by a report to the reve¬ 
nue authorities but not by a registered 
document to have been an outright trans¬ 
fer in satisfaction of a mortgage debt de¬ 
bars him from aljgging that he is not 
bound by the transaction and though the 
transaction does not convey a good title 
to the mortgagee, the transfer not being 
effected by registered deed as required 
by S. 54, still it is a good defence to the 
suit to redeem the property.) 

(’28) 15 AIR 1928 Rang 124 (124) : 6 Rang 
125 : 110 Ind Cas 735, Mg. Ba v. Mg. 
Kywe. 

(’23) 10 AIR 1923 Rang 230 (231) : 91 Ind 
Cas 1021, Maung Po Kin v. Mg. Oh. 

(’18) 5 AIR 1918 Pat 637 (638) : 43 Ind Cas 
777, Wazir Ali v. Mt. Mahimunnissa. 
(Admission of execution before a Regis¬ 
trar not followed by actual registration 
of the document could pass no title.) 

(’28) 15 AIR 1928 Rang 237 (238) : 6 Rang 
315 : 112 Ind Cas 230, Pindi v. U. Hpa. 

| (’27) 14 AIR 1927 Oudh 482 (483) : 3 Luck 
107 : 106 Ind Cas 360 (DB), Mathura v. 
Udey Bhan Singh. 

(’27) 14 AIR 1927 Nag 289 (289) : 103 Ind 
Cas 65, Sadasheo Rao v. Manboth. 

(’37) 24 AIR 1937 Mad 22 (24) : 168 Ind Cas 
528, Ramastoami v. Muthaiah. 

(’ll) 9 Ind Cas 55 (55) (DB) (Mad), Zac- 
karaya Sett v. Chunnu Pandaram. (A 
subsequent purchaser by registered 
deed is entitled to priority, even if he had 
notice of the abortive purchase by un¬ 
registered deed). 

(’24) 11 AIR 1924 All 396 (396) : 79 Ind Cas 
429, Ram Samp v. Hardeo. 

(’29) 16 AIR 1929 Cal 231 (232) : 118 Ind 
Cas 574, Pakija Bibt v. Adhar Chandra. 
ISee also (’ll) 9 Ind Cas 770 (771) (Low 
Bur), Maung Pay v. Maung O Za. (Sale 


with condition of re-purchase—Sale- 
deed unregistered—Purchaser getting 
possession on payment of price— Held, 
sale was invalid on account of non-regis¬ 
tration but that purchaser should require 
vendor to complete his title by formal 
registered conveyance.) 

(’33) 20 AIR 1933 Rang 4 (4,5) : 10 Rang 
529 : 140 Ind Cas 777, Ko Yan v. Ma Mai 
Wi. (Sale of property worth more than 
Rs. 100—No Registered document—Pur¬ 
chaser cannot sue for declaration on basis 
of possession unless same has ripened 
into title by adverse possession for twelve 
years.)] 

3. See S. 49, cl. (c) of the Indian Regis¬ 
tration Act. 

1" (’09) 5 Nag L R 70 (72) : 2 Ind Cas 244 
(246), Gangdbisan v. Tukaram. 

(’28) 15 AIR 1928 Rang 124 (121) : 6 Rang 
125 : 110 Ind Cas 735, Mg. Ba v. Mg. 
Kywe. 

[See also (’37) 24 AIR 1937 Pesh 28 (29) : 
168 Ind Cas 41 (DB), Ayub Khan v. 
Akram. 

(’30) 17 AIR 1930 Pat 530 ( 532) : 122 Ind 
Cas 158 (DB), Khodaijatul Kubra v. 

Krishna Per shad. 

(’67) 1867 Agra (FB) 148 (152), Krishan 
Kishore v. Mohammad. (Section 13 of 
Act XVI of 1864 prohibits Courts from 
receiving in evidence in any civil pro¬ 
ceeding a deed of sale of the value of one 
hundred rupees or upwards — Conse¬ 
quently, a suit for possession brought 
merely on the basis of such a deed and of 
the title alleged to be thereby conveyed 
must necessarily fail for want of proof of 
any right or title to obtain possession.) 

(’78) 1 Cal LR 542 (543) (DB), Ram Chun - 
der v. Gobind Chunder. (Secondary evi¬ 
dence of unregistered document cannot 
be received.)] 

4. t (’24) 11 AIR 1924 All 837 (837) : 78 
Ind Cas 955, Kesri Singh v. Channo. 

(’30) 17 AIR 1930 Pat 530 (532) : 122 Ind 
Cas 158 (DB), Khodaijatul Kubra v. 
Krishna Prasad. 

(’26) 98 Ind Cas 940 (941) (Lah), Sheo 

Karan v. Chiranji Lai. 

(’23) 10 AIR 1923 Lah 495 (496) : 4 Lah 
249 : 73 I. C. 889 (DB), Qadar Bakhsh v. 
Mangha Mai. 

(’27) 14 AIR 1927 Oudh 581 (582) : 103 Ind 
Cas 662, Maula v. Irshad Husain. 

(’27) 14 AIR 1927 Nag 342 (343) : 104 Ind 
Cas 353, Udaram Balwant v. Wallu. 

(’20) 7 AIR 1920 Cal 822 (823) : 57 Ind Cas 
965 (DB). Jainaddin v. Salimaddin. 

t(’29) 16 ATR 1929 Mad 16 (18) : 109 Ind 
Cas 795 (DB), Kandaswami v. Ponnu- 
swami. 

(’29) 16 AIR 1929 Cal 710 (711) : 57 Cal 
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that money was paid, 5 or to prove an acknowledgement of a debt recited 
therein. 6 See also S. 53A, Notes 16 and 17. 

The value of the property sold must be taken to be the amount for 
which it is sold and not the market-value of the property. 7 In the 
undermentioned case, 8 however, a contrary view was taken, namely, 
that the above rule is only a convenient test and that if the value of the 
property is actually found to be more than the consideration recited, that 
is the value of the property for purposes of registration. It is submitted 
that the latter view is not correct. 

A vendor who has executed a sale deed which is compulsorily regis¬ 
trable has no locus pcenitentiae to resile from the transaction by reason 
of the fact that the title is not complete for want of registration. Regis¬ 
tration does not depend upon the assent of the executant but upon the 
act of the officer appointed for the purpose. The incompleteness due to 
want of registration is not a thing of which the executant himself can 
take notice, though as regards third parties the point of time at which 
the transfer is deemed to have been effected is when the deed of transfer 
can be said to be a registered deed. 9 Title passes to the transferee as 
soon as the document is registered with the retrospective effect from the 
date of the execution . 10 Where a sale constitutes an act of insolvency 
of the vendor the period of three months for presenting an insolvency 
petition by a creditor commences, however, from the date of the regis¬ 
tration of the document and not from the date of its execution. 11 

18. Reversion.—A reversion is the undisposed of interest in land 
which reverts to the grantor after the exhaustion «f any particular 
estate, such as an estate for years, or for life or in tail, which he may 
have created. 1 Where, therefore, property in the possession of tenants 
is transferred by the owner, what is transferred is really a “reversion” 
within the meaning of this section 2 and consequently such a transfer 


715 : 126 I. C. 121 (DB), Rajani Mohan v. 
Sambhu Nath. 

t (’21) 8 AIR 1921 Mad 82 (84) : 44 Mad 
253 : 62 Ind Cas 603 (DB), Kandaswamy 
Pillay v. Chinnabha. (AIR 1915 Mad 573 : 
38 Mad 1158, held overruled by AIR 1919 
P C 44 : 43 Mad 244 : 46 Ind App 285 
(PC); L. P. A. No. 207 of 1915 and AIR 
1919 PC 44 : 43 Mad 244 : 46 Ind App 
285 (P C) followed; AIR 1914 Mad 489 : 
37 Mad 423 held overruled by L. P. A. No. 
207 of 1915.) 

[See also (’23) 10 AIR 1923 Rang 125 (126): 
11 Low Bur Rul 462 : 72 Ind Cas 6 , Mg. 
Shwe Hmon v. Mg. Tha Byaw. (Report 
of sale to Revenue Officer is admissible 
evidence as to what was reported.)] 

Also see Note 21. 

5. (’ll) 35 Bom 438 (441) : 12 Ind Cas 362 
(363) (DB), Samba. Hanmantha v. Nama 
Narayan. 

6 . (’30) 17 AIR 1930 Lah 985 (989) : 12 

Lah 239 : 129 Ind Cas 281 (DB), Davin- 
dar Singh v. Mt. Lachhmi Devi. 

(’09) 5 Nag L R 70 (74) : 2 Ind Cas 244 
(246), Ganpabisan v. Tukaram. 

7. (71) 15 Suth W R 558 (559) (DB), 

Rohinee Debia v. Shib Chunder. 

(*37) 24 AIR 1937 Pesh 39 (40) : 168 Ind 
Cas 390, Mahomed Ji Ghulam v. Mt. Kha - 
nam Jan. (AIR 1936 Lah 307 : 16 Lah 


177 dissented from.) 

8. (’36) 23 AIR 1936 Lah 307 (316) : 16 
Lah 177 : 156 Ind Cas'70 (DB), Gopal 
Das v. Sakhina Bibi. 

9. (’36) 23 AIR 1936 Cal 17 (18) : 62 Cal 
979 : 160 Ind Cas 730 (DB), Naresh 
Chandra v. Girish Chandra. 

10. See Section 47 of the Indian Registra¬ 
tion Act. 

(’36) 23 AIR 1936 Cal 279 (281) : 63 Cal 
1117 : 165 I. C. 17, Maharaj Bahadur v. 
Nari Mollani. 

11. (’34) 21 AIR 1934 Mad 637 (638) : & 
Mad 166 : 151 Ind Cas 1054 (DB), Sarva- 
thada v. Kurubasubbanna. 

(’33) 20 AIR 1933 Lah 821 (822) : 149 Ind 
Cas 853, Ratanchand v. Smail. 

Also see Note 13. 

Note 18 

1. Stroud, Judicial Dictionary. 

2. (16) 3 AIR 1916 Bom 223 (223) : 40 
Bom 313 : 33 Ind Cas 267 (DB), Bhaskar 
Gopal v. Padman Hira. 

(’38 ) 25 AIR 1938 Lah 304 (305) : 176 Ind 
Cas 746, Shahabuddin v. KaleTidar. 

(’38) 25 AIR 1938 Mad 100 (101, 102) : 176 
Ind Cas 402 (DB), Rathnaswami v. R. C. 
Nagaraja. 

See also Halsbury, Laws of England, Vol. 
XVm, page 335. 
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must be made only by registered instrument. 3 In the undermentioned 
case, 4 - however, it was held by the Court of the Judicial Commissioner 
of Oudh that property in the possession of a tenant must be considered 
“tangible property” and is not included in the expression “reversion” or 
“intangible thing.” It is submitted that this view is opposed to the 
general consensus of opinion and is not correct. 


19. “Or other intangible thing.”—The words “intangible thing” 
must be read ejusdem generis with the word “reversion” which is ordi¬ 
narily used to denote rights in immovable property; thus the words “in¬ 
tangible thing” have reference only to immovable property and not to 
moveable property. 1 In the undermentioned cases 2 it was held that the 
words “other intangible thing” are intended to embrace those imponder¬ 
ables which are related to immovable property such as, for example, a 
reversionary right. 


The following are accordingly not “intangible things” within the 
meaning of this section, as not being rights in immovable property though 
in ordinary parlance they may be considered “intangible things” : 

(1) a right of re-purchase under a contract for the re-purchase of 
immovable property; 3 

(2) a license to sell electricity; 4 

(3) a copyright in books, 6 

(4) a turn of worship; 6 

(5) a debt already become due; 7 

(6) a simple decree for money or for possession of immovable pro¬ 
perty; 8 

(7) a final decree for sale under O. 34 R. 5 of the Code of Civil Pro¬ 
cedure; 9 

(8) the right of a mortgagee in moveable property. 9 ’ 


The following are rights in immovable property and are “intangible 
things” within the meaning of this section : 


(1) a right of easement; 10 

3. (’16) 3 AIR 1916 Bom 223 (223) : 40 
Bom 313 : 33 Ind Cas 267 (DB), Bhaskar 
Gopal v. Padman Hira. (Registration is 
necessary though value be less than 
R$. 100.) 

(’38) 25 AIR 1938 Lah 304 (305) : 176 Ind 
Cas 746, Shahabuddin v. Kalendar. 

4. (’99) 2 Oudh Cas 74 (77), Khairati v. 
Sanda. 

Note 19 

1. t (’39) 26 AIR 1939 All 305 (307) : HR 
(1939) All 275 : 182 Ind Cas 84 (DB), 
Savitri Devi v. Dwarka Prasad. 

(’35) 22 AIR 1935 Pat 492 (493) : 158 Ind 
Cas 276, Sliri Thakurji v. Dwarika Ram. 

2. "t (’40) 27 AIR 1940 All 458 (460) : ILR 
(940) All 568 : 192 Ind Cas 367 (DB), 
Manmohan Das v. Lower Ganges Jumna 
Electricity Distributing Co., Ltd. 

t (’34) 21 AIR 1934 Nag 13 (15) : 144 Ind 
Cas 919, Nathu v. Gulabchand. (An un¬ 
divided share is tangible immovable pro¬ 
perty though actual delivery of posses¬ 
sion is impossible.) 

3. (’30) 17 AIR 1930 All 101 (103) : 124 


Ind Cas 405 (DB), Gobardhan v. Raghu- 
bir Singh. 

4. (’40) 27 AIR 1940 All 458 (460) : ILR 
(1940) All 568 : 192 Ind Cas 367 (DB), 
Manmohan Das v. Lower Ganges-Jumtia 
Electricity Distributing Co., Ltd. 

5. (’39) 26 AIR 1939 All 305 (307) : ILR 
(1939) All 275 : 182 Ind Cas 84 (DB), 
Savitri Devi v. Dwarka Prasad. 

6. (’27) 14 AIR 1927 Pat 7 (8) : 6 Pat 245 : 
97 Ind Cas 332 (DB), Jagdeo Singh v. 
Ram Saran. 

7. (’05) 27 All 564 (567) : 1905 All W N 
100 (DB), Damodar v. Girdhari. (Arrears 
of profits accrued due.) 

8. (’35) 22 AIR 1935 Pat 492 (493) : 158 
Ind Cas 276, Shri Thakurji v. Dwarika 
Ram. 

9. (’25) 12 AIR 1925 Oudh 399 (399, 400) : 
28 Oudh Cas 382 : 86 Ind Cas 591, Durga 
Prasad Singh v. Jokhu Ram. 

9a. (’87) 10 All 20 ( 23) : 1887 All W N 270, 
Kalka Prasad v. Chandan Singh. 

10. (’35) 22 AIR 1935 Pat 492 (493) : 158 Ind 
Cas 276, Shri Thakurji v. Dwarika Ram. 
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(2) a right to the rents and profits that may accrue in immovable 
property; 11 

(3) the interest under a deed of settlement by which a person is 
granted an income in future rents and profits of certain immov¬ 
able property and also a share in the proceeds of the sale of the 
property in future. 12 


There is a conflict of opinions as to whether an equity of redemption 
vested in the mortgagor is or is not an “intangible thing.” One view is 
that the equity of redemption vested in the mortgagor is “tangible im¬ 
movable property” whatever may be the nature of the mortgage, whe¬ 
ther simple or usufructuary. 13 Another view is that in all cases the 
equity of redemption is an intangible thing. 13 " And a third view is that 
where the property is subject to a simple mortgage the equity of redemp¬ 
tion is tangible immovable property, but that where the mortgage is a 
usufructuary one the equity of redemption is an “intangible thing” with¬ 
in the meaning of this section. 14 The decisions noted below 14 " are in 
accordance with this view. This view is based on the ground that “tan¬ 
gible property” means property capable of present possession while “in¬ 
tangible property” would connote right apart from a right to immediate 
possession. 19 

It is submitted that the last-mentioned view is to be preferred. As 
pointed out by Sulaiman, Ag. C. J., in Sohan Lai v. Mohan Lai 16 : 

“According to its literal meaning ‘tangible’ property would be one 
which is capable of being touched, and therefore capable of being 
possessed. It must accordingly be property which is capable of 
delivery of possession from one person to another. A mortgaged 
property itself is undoubtedly ‘tangible’, but the interest of the 
mortgagor in the property, when the mortgage is usufructuary, is 
not identical with the property itself, as some interest has already 
passed to the mortgagee including the right to remain in possession 
and appropriate the profits. The interest which the mortgagor 
possesses is not itself capable of being touched, nor is it such that 


11. (’35) 22 AER 1935 Pat 492 (493) : 158 
Ind Cas 276, Shri Thakurji v. Dwarika 
Ram. 

12. (’36) 23 AIR 1936 P C 230 (233, 234) : 63 
Ind App 340 : 14 Rang 400 : 163 Ind Cas 
418 (PC), M. E. Moola Sons, Ltd. v. Offi¬ 
cial Assignee, Rangoon. (Exact definition 
of “intangible thing” absent—The pur¬ 
pose 6f the statute and the context of the 
phrase to be construed must furnish the 
guide.) 

13. *(’28) 15 AIR 1928 AU 726 (728, 729) : 
50 All 986 : 118 Ind Cas 177 (FB), Sohan 
Lai v. Mohan Lai. (Per Sulaiman, Ag. C. 
J., contra.) 

(’39) 26 AIR 1939 Bom 31 (33) : ILR (1939) 
Bom 71 : 180 Ind Cas 40 (DB), Tukaram 
Ganpatrao v. Atmaram Vinayak. 

(’37) 24 AIR 1937 Pat 178 (179) : 15 Pat 
772 : 167 Ind Cas 890 (DB), Pheku Mian 
v. Syed Ali. 

13a. (’15) 2 AIR 1915 Oudh 149 (150) : 18 
Oudh Cas 109 : 30 Ind Cas- 232 (DB), 

Lachhman Prasad v. Fida Hussain. (Sim¬ 
ple mortgage.) 

14. t(’01) 24 Mad 449 (463) : 11 Mad'L 
Jour 132 (DB), Ramasami Pattar v. Chin- 


nan Asari. 

14a. (’21) 8 AIR 1921 Oudh 124 (124) : 24 
Oudh Cas 155 : 63 Ind Cas 284, Mahen- 
dra Bahadur Singh v. Chandra Pal Singh. 
(Usufractuary mortgage—Equity of re¬ 
demption is intangible property.) 

(’13) 19 Ind Cas 818 (819, 820) (DB) (All), 

Rahmat Ali v. Muhomed Mazhar Hasan. 
(Do.) 

(’19) 6 AIR 1919 Cal 107 (107) : 49 Ind 
Cas 426 (DB), Ramnarayan v. Kula Chan¬ 
dra. (Do.) 

(’19) 6 AIR 1919 Cal 325 (326) : 52 Ind Cas 
558 (DB). Hushmat v. Jamtr. (Do.) 

(’06) 3 Nag L R 72 (74), Jairam v. Balkrish - 
nadas. (Usufactuary mortgage—Equity of 
redemption is intangible property—Fol¬ 
lowing 24 Mad 449.) 

(’36) 23 AIR 1936 Bom 175 (175) : 60 Bom 
220 : 162 Ind Cas 269 (DB), Pitambar 

Khemji v. Ramram Shahajirao. (Simple 
mortgage—Equity of redemption is tan¬ 
gible property.) 

15. (’34)' 21 ATR 1934 Nag 13 (15) : 144 
Ind Cas 919, Nathn v. Gulab Chand. 

16. (’28) 15 AIR 1928 All 726 (733) : 50 
All 986 : 118 Ind Cas 177 (FB). 
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an actual delivery of its possession can be effected by the 
mortgagor to the mortgagee. It seems difficult to conceive of a 
thing as being tangible when it is not capable of actual delivery of 
possession. Although, therefore, the mortgagor is the legal owner 
of the usufructuarily mortgaged property, whatever rights he 
possesses, so long as the mortgage subsists, cannot be treated as 
‘tangible.’ The subject-matter of ownership is ‘tangible’ but the 
interest which the mortgagor can transfer is ‘intangible’.” 


In Moolla Sons v. Official Assignee, Rangoon , 17 their Lordships of the 
Privy Council observed : 

“.for the reason that, in the absence of registered instru¬ 

ment, delivery is to be required as a formality necessary to the com¬ 
pletion of the transaction, S. 54 divides its provisions as to immov¬ 
able property according as the immovable property is ‘tangible or 
intangible’.” 

The above passage appears to support the view that the “tangible” pro¬ 
perty must be one that is capable of delivery and therefore capable of 
possession. 

The right of a mortgagee where the mortgage is a simple one is “in¬ 
tangible property.” 18 In view of the discussion above, it would seem 
' to follow that the right of a usujructuary mortgagee would be “tangible 
immovable” property. The contrary view has, however, been ex¬ 
pressed by the High Court of Allahabad in Sohan Lai’s case, referred 
to above, namely that it is “intangible property.” 

An undivided share in property connoting rights of possession and 
enjoyment is tangible property. 18 * 

Where the property transferred is an “intangible thing” within the 
meaning of this section the sale thereof can only be made by a registered 
instrument whatever may be the value of such right. In the Punjab 
where the Transfer of Property Act does not apply it has been held that 
the sale of the equity of redemption where the mortgage is a usufruc¬ 
tuary one need not be registered where the value of the right is less than 
one hundred rupees. 19 


17. (’36) 23 AIR 1936 P C 230 (232) : 63 
Ind App 340 : 14 Rang 400 : 163 Ind Cas 
418 (PC). 

18. (’41) 28 AIR 1941 Nag 5 (6) : ILR 

(1941) Nag 615: 192 Ind Cas 556 

(DB), Girdhar Parashram v. Firm. Moti- 
lal Champalal. 

t(’01) 24 Mad 449 ( 463) : 11 Mad L Jour 
132 (DB), Ramasami Pattar v. Chinnan 
Asari. (18 Mad 454 dissented from.) 

(’29) 16 AIR 1929 All 161 (164) : 51 All 
494: 119 Ind Cas 241 (DB), Bank of 
Upper India, Ltd, v. Fanny Skinner. 

(’12) 15 Ind Cas 853 (854) (All), Mutsaddi 
Lai v. Mohammed Hanif. 

[See also (’12) 16 Ind Cas 125 (125) 

(Lah), Hanif Shah v. Murad Ali. (Sale 
of mortgagee’s rights by endorsement 
on mortgage-deed—Registration neces¬ 

sary.) 

(’35) 22 AIR 1935 P C 108 (111) : 62 Ind 
App 115: 57 All 314: 155 Ind Cas 743 
(PC), Fanny Skinner v. Bank of Upper 


India, Ltd. (Agreement as transfer of 
security is of no effect by reason of 
non-registration.) ] 

f(’34) 21 AIR 1934 Nag 13 (15) : 144 

Ind Cas 919, Nathu v. Gulabchand. 

(’36) 23 AIR 1936 PC 230 (233): 14 Rang 
400: 63 Ind App 340: 163 Ind Cas 418 
(PC), M. E. Moolla Sons. Ltd., v. Official 
Assignee, Rangoon. 

(’24) 11 AIR 1924 Rang 267 (268) : 83 Ind 
Cas 270, Mg. Hoe Kyin v. Pe Hla Gyi. 
t(’ll) 14 Oudh Cas 161 (163): 11 Ind 
Cas 673 (673, 674), Peare Lai v. Lala. 

18a. (’46) 33 AIR 1946 All 125 (126) : 223 Ind 
Cas 194 Debi Prasad v. Jaldhar Chaube. 
(Fractional share in a mahal is not 
capable of being touched and cannot be 
described as tangible.) 

19. (’12) 13 Ind Cas 852 (853) (Lah), 
Lehna v. Santa Singh. 

(’13) 21 Ind Cas 563 (563) (Lah), Feroze- 
ud-din v. Mt. Mehran. 
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20. “Can be made only by a registered instrument.”—Before the 
passing of this Act no writing was necessary to effect a sale of immovable 
property whatever be the value of the property. See Note 1 on S. 9. • 
Under this section it is clear that a sale of tangible immovable property 
of the value of one hundred rupees and upwards or of a reversion or 
other intangible thing, cannot be made except by a registered instru¬ 
ment. As to the meaning of the words “registered” and “instrument,” 
see S. 3 and Note 20 thereon. 


20a. Execution of sale-deed.—The seller can execute the sale-deed 
through his agent. Thus, a person having a general power-of-attorney 
in his favour authorizing him to execute documents on behalf of the 
person executing the power-of-attorney can sign the sale-deed on behalf 
of the latter. 1 In the case of an illiterate person, where such person 
touches the pen and hands it over to another and asks him to sign the 
sale-deed on his behalf, it is a sufficient execution of the deed. 2 

It has been held in the undermentioned case 3 that a sale-deed pur¬ 
ported to be executed by several persons but actually signed by only one 
of them is not ineffective on that ground. The fact that the several exe¬ 
cutants are at different places and do not sign the document at the same 
time and place but at different times and different places will not make 
the document one not executed by them jointly, provided that the tran¬ 
saction is one and the same. 


It will be noted that attestation is not legally indispensable for the 
validity of a sale-deed as it is in the case of a mortgage-deed. 4 : 

As to execution of sale-deed by a pardanashin lady, see S. 58, 
Note 22. . 


21. Sale of property of less than one hundred rupees in value.—A 
sale of property of the value of less than one hundred rupees can be 
made only in one of the two following ways : 

(1) by a registered document, or 

(2) by delivery of the property. 1 


A mere unregistered document without any delivery of property cannot 
therefore convey any title. 1 * Suppose now that a sale is evidenced by 
an unregistered document, and there has been a delivery of property 
in pursuance of such sale. The question arises whether the existence of 


Note 20a 

1. (’19) 6 AIR 1919 Oudh 201 (202) : 49 
Ind Cas 375 (DB), Satrohan Singh v. 
Ganga Baksh Singh. 

2. (’19) 6 AIR 1919 Oudh 201 (202) : 49 
Ind Cas 375 (DB), Satrohan Singh v. 
Ganga Baksh Singh. 

3. (’08) 31 Mad 114 (116) : 3 Mad L Tim 
308 (DB), Krishnamachariar v. Narasim- 
hachariar. 

4. (’42) 29 AIR 1942 Pesh 83 (84) : 204 

Ind Cas 327, Agha Walayat Shah v. Mt. 
Mahbub, (Case of N.-W. FP. where T. 
P. Act does not apply—Attestation not 
necessary -for conveyance—Execution 

of sale deed can be proved under S. 67 
Evidence Act, by proof of admission— 
Admission of execution can be proved 
by Sub-Registrar’s endorsement.) 

Note 21 

1. (’16) 3 AIR 1916 Cal 551 (553) : 29 Ind 


Cas 413 (DB), Udit Narain v. Mathura 
Prasad. 

( 29) 16 AIR 1929 Pat 620 (621) : 122 Ind Cas 
533 (DB), Keshwar v. Sheonandan. 

(’85) 1885 All W N 201 (202) (DB), Imam- 
uddin v. Ramzan Chaudri. 

* (’92) 19 Cal 623 (626) (FB), Makhan Lai 
v. Banku Behan. (Overruling 16 Cal 
622.) 

(17) 4 AIR 1917 Mad 951 (951) : 34 Ind Cas 
921 (DB), Poomalai Udayan v. Karuppa 
Servai. 

la. (’09) 4 Ind Cas 1135 (1135) (DB) (Mad), 
Umar Sahib v. Vythilinga Mudali. 

(’17) 4 AIR 1917 Mad 951 (951) : 34 Ind Cas 
921 (DB), Poomalai Udayan v. Karuppa 
Servai. 

[See (’26) 13 AIR 1926 Cal 705 (705) : 93 
Ind Cas 115 (DB), Brajaballav v. Akhoy 
Bagdi .] 
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the unregistered instrument prevents the passing of title by delivery 
of the property. Before the year 1929 there was a conflict of opinion 
on the question among the High Courts. On the one hand it was held 
that though an unregistered instrument could not, under this section, 
convey any title, such instrument was not a compulsory registrable 
instrument within S. 17 of the Registration Act, that it was not there¬ 
fore prevented by S. 49 of that Act from being given in evidence for the 
purpose of proving an oral contract for sale and that such oral contract 
followed by the delivery of the property conveyed a good title to the 
buyer notwithstanding the existence of the unregistered instrument. 2 
On the other hand it was also held that where there was an instrument 
no title would pass unless such document was registered, even if there 
had been a delivery of the property. 3 The reason for this view accord¬ 
ing to Srinivasa Iyengar, J., of the Madras High Court, was that the 
moment the parties reduced the terms of their contract for sale to writ¬ 
ing, it was the writing that thereafter should be regarded as containing 
and setting out the terms of the contract and that the transaction cannot 
be properly called a sale by delivery of the property. 4 According to 
Mr. Justice Beaman of the Bombay High Court, the consequence of read- 


2. * (’29) 16 AIR 1929 Pat 620 (621) : 122 
Ind Cas 533 (DB), Keshioar Mahton v. 
Sheonandan Mahton. 

(’24) 11 AIR 1924 Rang 267 (268) : 83 Ind 
Cas 270, Mg. Hoe Kyin v. Pc Hla Gyi. 

(16) 3 AIR 1916 Mad 1126 (1127) : 31 Ind 
Cas 52 (DB), Narasimha Raju v. Bhupati 
Raju. 

(17) 4 AIR 1917 Bom 203 (205) : 41 Bom 

550 : 41 Ind Cas 273 (DB), Dawal v. 

Dharma. (Per Macleod, J.—Beaman, J., 
contra.) 

(’30) 17 AIR 1930 Rang 188 (190) : 127 Ind 
Cas 598, Krishna Sahoo v. Maung Po 
Than. 

(’22) 9 AIR 1922 Nag 58 (59) : 18 Nag L R 
8 : 56 Ind Cas 382, Harlasa v. Bapu. 

(18) 5 AIR 1918 Cal 828 (828) : 41 Ind Cas 
779 (DB), Juman v. Mohammad Nobi- 
neoaz. (Title passes by delivery—Un¬ 
registered document merely serves as a 
piece of evidence.) 

(17) 4 AIR 1917 Mad 951 (951) : 34 Ind Cas 
921 (DB) r Poomalai Udayan v. Karuppa 
Servai. (Unregistered instrument unac¬ 
companied by delivery—No valid trans¬ 
fer.) 

t (’25) 12 AIR 1925 All 206 (206) : 79 Ind 
Cas 394, Daya Ram v. Sita Ram. 

(’28) 15 AIR 1928 All 726 (732) : 118 Ind 
Cas 177 : 50 All 986 (FB), Sohan Lai v. 
Mohan Lai. 

(16) 3 AIR 1916 Nag 93 (96) : 12 Nag L R 
139 : 36 Ind Cas 547, Dinanath v. Man - 
bodhi. 

(’85) 1885 All W N 201 (201) (DB), Imma- 
muddin v. Ramzan Chaudri. 

In the following cases also it was held 
that an unregistered document does not 
prevent a party from relying upon a title 
by delivery. But they do not make any 
reference to the provisions of the Registra¬ 
tion Act: 

t (10) 5 Ind Cas 57 (58) (DB) (Mad), 
Veda Muppan v. Kathan Padayachi. (A 


sale by unregistered deed of immovable 
property, less than Rs. 100 in value, passes 
a good title to the vendee when it is fol¬ 
lowed by delivery of possession and has 
priority over a registered sale or later 
date.) 

(17) 4 AIR 1917 Pat 80 (81, 82) : 44 Ind 
Cas 354, Asgar Ali v. Dost Mohammad. 
(Unregistered sale-deed not compulsorily 
registrable accompanied by delivery of 
possession is not invalidated by subsequent 
registered sale-deed.) 

(17) 4 AIR 1917 Oudh 345 (346) : 20 Oudh 
Cas 33 : 38 Ind Cas 671, Sheo Dayal v. 
Mahomed Abul Hasan Khan. 

(17) 4 AIR 1917 Oudh 292 (293) : 37 Ind 
Cas 20, Hriday Bihari v. Ram Rani Kun- 
war. 

(’95) 8 C P L R 1 (2), Mt. Rupa Telin v. 
Bisambar Teli. 

* (’95) 22 Cal 179 (184) (DB), Gunga Narain 
v. Kali Chum. 

t (19) 6 AIR 1919 Oudh 207 (208) : 22 Oudh 
Cas 58 : 51 Ind Cas 561, Gulab v. Laltu 
Singh. 

(’09) 2 Ind Cas 413 (414) (DB) (Cal). Bhaga- 
bati Swamakar v. Sakhi Baishnabi. 

(15) 2 AIR 1915 Mad 1059. (1063) : 30 Ind 
Cas 7 (DB), Ammani v. Jagannath Reddi. 
(But the title will be defeated by sub¬ 
sequent registered sale deed without 
notice of possession or unregistered sale 
deed.) 

3. (’29) 16 AIR 1929 Rang 259 (260) : 123 

Ind Cas 132, Ma Kyan v. Manng Min Din. 

(15) 2 AIR 1915 Mad 573 (574) : 38 Mad 
1158 : 25 Ind Cas 772 (DB), Muthukarup- 
pan v. Muthu Samban. 

(’28) 15 AIR 1928 Mad 546 (548) : 1H Ind 
Cas 677 (DB), Kuppuswami v. Chinna- 
swami. 

4 (’28) 15 AIR 1928 Mad 546 (548^ : 111 
Ind Cas 677 (DB), Kuppuswami v. Chinna- 
swami. 
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ing the provisions of this Act as supplemented to the Registration Act 
by virtue of S. 4 of this Act was to render inadmissible under S. 49 of 
the Indian Registration Act, all instruments of transfer of immovable 
property whatever may be the value of such property. 5 6 

By the Transfer of Property (Amendment) Supplementary Act (XXI 
of 1929), S. 49 of the Registration Act has now been amended and the 
amended section runs as follows : 

“49. No document required by S. 17 or by any provision of the 
Transfer of Property Act, 1882, to be registered shall— 

(a) affect any immovable property comprised therein, or 

(b) confer any power to adopt, or 

(c) be received as evidence of any transaction affecting such pro¬ 
perty or conferring such power, unless it has been registered: 

“Provided that an unregistered document affecting immoveable 
property and required by this Act or the Transfer of Property Act, 
1882, to be registered may be received as evidence of a contract in 
a suit for specific performance under Chap. II of the Specific Relief 
Act, 1877, or as evidence of part performance of a contract for the 
purposes of S. 53A of the Transfer of Property Act, 1882, or as evi¬ 
dence of any collateral transaction not required to be effected by 
registered instrument.” 

The insertion of the words “or by any provision of the Transfer of Pro¬ 
perty Act, 1882” gives effect to Mr. Justice Beaman’s view referred to 
above. The proviso has been added in order to give effect to the deci¬ 
sion of the Privy Council in Varada Pillai v. Jeevarathnammal 6 that an 
unregistered document, although not admissible for the purpose of prov¬ 
ing the transaction purported to have been effected, is admissible in evi¬ 
dence for collateral purposes , such as for ascertaining the nature of the 
possession of property. 7 


The question, however, still arises whether where an unregistered 
sale deed which does not pass title under this Act is sought to be given 
in evidence for proving a contract for sale it can be said that it is so 
sought to be used for a “collateral purpose” within the meaning of the 
proviso to S. 49 of the Registration Act. In the undermentioned case 8 
it was held that the words “collateral purpose” mean a purpose which 
excludes all reference to the contract relating to immovable property. If 
this view is correct, a valid sale by delivery of property cannot be esta¬ 
blished after the amended section came into force, where it is evidenced 
by a document which is unregistered. It has, however, been held in the 
undermentioned cases 9 decided after the amendment of S. 49 of the Re¬ 
gistration Act, that where in pursuance of an unregistered sale deed 
possession has been delivered, the buyer can fall back upon the title by 


5. (’17) 4 Ant 1917 Bom 203 (204) : 41 
Bom 550 : 41 Ind Cas 273 (DB), Dawal 
v. Dhanna. 

6 . (’19) 6 Am 1919 P C 44 (46) : 43 Mad 
214 : 46 Ind App 285 : 53 Ind Cas 901 
(P C). 

Also see Note 17. 

7. See Report of the Special Committee 
on Act XXI of 1929. 

8 . (’32) 19 Am 1932 Lah 655 (656): 142 
Ind Cas 424, Bahawal v. Amrik Singh. 

9. (’44) 1944 All L Jour 253 (253), Bishesh- 
war Misir v. Gopi Sahu. 


(1944) 1944 O W N (HC) 65 (66), Baldeo 
Prasad v. Sheosagar. 

(’39) 26 Am 1939 Pat 218 (218, 219) : 179 
Ind Cas 583, Mahomed Yaquoob Ally v. 
Chhoteylal. (Delivery need not be con¬ 
temporaneous with execution of sale 
deed.) 

(’36) 23 Am 1936 Cal 130 (131) : 161 Ind 
Cas 734, Abdul Alim v. Abdul Sattar. 
(Unregistered deed admissible in evidence 
for collateral purpose of showing nature 
of possession.) 
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delivery although the unregistered document by itself does not convey 
any title. In Chinnasami Chetty v. Manickammal , 10 decided in 1936, it 
was held that the non-registration of a document was not fatal to the 
validity of the transfer if the transferee was able to establish a prior 
oral sale and delivery of possession in pursuance thereof, i.e., an oral 
sale sufficiently dissociated from the unregistered sale deed so that the 
one can be regarded as independent of the other. But where there is no 
evidence of any separate and antecedent oral contract and the deed is 
found to constitute the transfer and alone to contain its terms, it has 
been held that the transfer is not a transfer by delivery but a transfer 
by deed and the non-registration of the document is fatal to the validity 
of the transfer. 11 


22. Delivery of property.—The fourth paragraph of the section 
enacts that delivery of tangible immovable property takes place when 
the seller places the buyer, or such person as he directs, in possession 
of the property. In Mathura Prasad v. Chandra Narain,' it was held 
by their Lordships of the Privy Council that for the purposes of this 
section there must be a real and not a constructive delivery of property. 
In that case the question was whether the delivery to vendee of an un¬ 
registered instrument of transfer was a delivery of the property for the 
purposes of this section. Their Lordships observed as follows : 

“Their Lordships cannot accept the suggestion made on behalf of 
the appellants that for the purposes of S. 54 some sort of construc¬ 
tive possession resulting from the delivery of the alleged instrument 
of transfer might be sufficient. For this purpose there must be a 
real delivery of property.” 

The same view has been expressed in the undermentioned cases. 2 It is 
not sufficient if the vendor is in possession and says, “henceforth I am 
your tenant.” 3 Nor is the recital in the document that possession has 
been given equivalent to a delivery of possession for the purposes of this 
section. 4 


Where the vendee is a usufructuary mortgagee of the property sold 
and is in possession as such, the sale can only be of the equity of redemp¬ 
tion which, in such cases, as is seen in Note 19, is intangible property. 
No question, therefore, of a sale by delivery of such property can arise 
whatever may be the value of property. Similarly, where the vendee 
is a lessee to the vendor, what is sold would only be a reversion which 
is also an intangible thing, and no question of a sale by delivery can 
arise in such cases. 

There is, however, a conflict of opinions among the High Courts on 
the question whether a sale in such cases should be only by a registered 
instrument or whether it might be by delivery of the property. All the 
cases proceed on the view that what is transferred by the vendor is tan- 


ip. (’37) 24 AIR 1937 Mad 265 (265) : 168 
Ind Cas 681 (DB). 

11. (1945) 49 Cal W N 649 (655), Birendra - 
kishore v. Naruzzaman Peada. 

Note 22 

1 . (’21) 8 AIR 1921 P C 8 (9, 10) : 48 Cal 
509 : 48 Ind App 127 : 63 Ind Cas 770 
(P C). 

2. t (’28) 15 AIR 1928 All 726 (728) : 50 

All 986 : 118 Ind Cas 177 (FB), Sohan 
Lai v. Mohan Lai. _ , 

(’33) 20 AIR 1933 Cal 544 (545) : 142 Ind 
Cas 582, Kdliram Majumdar v. Dalalram. 


(Mere delivery of title deed is not enough 
to constitute delivery of possession.) 

(’26) 13 AIR 1926 Nag 93 (94) : 91 Ind Cas 
1018, Mt. Sarja v. Mt. Tulsi. 

[See also (’24) 11 AIR 1924 Cal 1047 (1049) : 
51 Cal 972 : 82 Ind Cas 411 (DB), Khettra 
Mohan v. Biswa Nath. (Mere delivery 
of a document of title does not constitute 
a transfer of the right to the property.)] 

3. (’12) 15 Ind Cas 228 (229) (DB) (Cal), 
Konoreual Osvoal v. Vabiu Chanda. 

4. (’34) 21 AIR 1934 Nag 13 (15, 16) : 144 
Ind Cas 919, Nathu v. Gulabchand. 
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gible immovable property. But according to one set of cases 5 the trans¬ 
fer must be made only by a registered instrument because actual posses¬ 
sion cannot be granted to the vendee, and what is contemplated by this 
section is actual delivery of possession. According to the contrary view 
which also proceeds on the assumption that what is transferred is tan¬ 
gible immovable property, the delivery of possession contemplated is 
such delivery as the nature of the property admits of 6 and that where the 
vendor bj r appropriate acts or declarations converts the vendee’s posses¬ 
sion into that of an owner it is sufficient delivery of property within the 
meaning of this section. 7 It is submitted that the actual decision, in the 
first mentioned set of cases is correct though the assumption whether 
what is transferred in such cases is tangible immovable property, is open 
to question. 

It is important to note that a mere delivery of property does not 
itself amount to a sale. In order to constitute a sale, the delivery must 
be made in pursuance of a contract to sell. 6 


Proof of formal delivery of possession is not necessary. If there is 
proof that the possession passed to the buyer and that it did so with the 


5. (’46) 33 AIR 1946 Pat 81 (82) : 226 Ind Cas 
39, Puran Mahton v. Bhogo Mehton. 

* (’07) 34 Cal 207 (210) : 5 Cal L Jour 390 
(DB), Sibendrapada Banerjee v. Secy, 
of State. (Essence of a transfer by deli¬ 
very of property is change of possession.) 

t (’28) 15 AIR 1928 All 726 (728) : 50 All 
986 : 118 Ind Cas 177 (FB), Sohan Lai v. 
Mohan Lai. 

(’33) 20 AIR 1933 Cal 544 (545) : 142 Ind 
Cas 582, Kaliram Majumdar v. Dulalram. 

(17) 4 AIR 1917 Cal 25 (26) : 41 Ind Cas 8 
(DB), Tilak Brittial v. Rudeswar. (Pos¬ 
session as a usufructuary mortgagee.) 

(10) 6 Ind Cas 763 (764) (DB) (Cal), Mr i- 
nalini Deb i v. Mohima Chandra. (34 Cal 
207 followed.) 

(’06) 16 Mad L Jour 28 (30) (DB), Appu 
Uday an v. Appavu Goundan. (Usufructu¬ 
ary mortgage —Transfer by usufractuary 
mortgagor to mortgagee of equity of 
redemption.) 

[See also (14) 1 AIR 1914 Cal 754 (754) : 
23 Ind Cas 318 (DB), Fakira Mahton v. 
Leakut Hosain. (Possession as lessee.)] 

6 . (’25) 12 AIR 1925 Mad 566 (567) : 87 
Ind Cas 331 (DB), Datoood Saheb v. Moi- 
deen Batcha. (34 Cal 207 dissented from.) 

7. (’48) 27 Pat 202 (203) (DB), Jagamath 
v. Chhathu. 

(Oral sale by a mortgagor of his property 
to his usufructuary mortgagee for a price 
less than Rs. 100, is valid and conveys a 
good title to the vendor, AIR 1928 All 
726 : 50 All 986, Diss; AIR 1937 Pat 178 : 
15 Pat 772 Foil.) 

t (’25) 12 AIR 1925 Mad 566 (567) : 87 Ind 
Cas 331 (DB), Datoood Saheb v. Moideen 
Batcha. 

(’26) 13 AIR 1926 All 300 (300) : 92 Ind Cas 
478, Ram Nath Singh v. Gajadhar Lai. 

(’39) 26 AIR 1939 Bom 31 (33) : ILR (1939) 
Bom 71 : 180 Ind Cas 40 (DB), Tukaram 
Ganpairao v. Atmaram Vinayak. 

(’16) 3 AIR 1916 Nag 93 (96) : 12 Nag L R 


139 : 36 Ind Cas 547, Dinanath v. Man - 
bodhi. 

t. (’15) 2 AIR 1915 Mad 573 (574) : 38 Mad 
1158 : 25 Ind Cas 772 (DB), Muthukarup- 
pan v. Muthu Samban. 

(’35) 22 AIR 1935 Lah 164 (165), Imam 
Shah v. Hayat Mohammad. 

(’36) 23 AIR 1936 Lah 756 (757) : 166 Ind 
Cas 751, Mahbub v. Kale Khan. (Vendee 
already in possession—Formal delivery of 
possession is enough.) 

(’36) 23 AIR 1936 Rang 497 (498) : 166 Ind 
Cas 267, Maung Mya Maung v. Ma Khine. 

* (’33) 20 AIR 1933 Cal 411 (412) : 60 Cal 
384 : 144 Ind Cas 155, KulacKandra v. 
Jogendrachandra. (Essence of delivery is 
change of possession, but it is enough if 
character-of possession is changed.) 

(’19) 6 AIR 1919 Cal 325 (327) : 52 Ind Cas 
558 (DB), Hushmat v. Jamir. 

(’16) 3 AIR 1916 Cal 934 (935) : 34 Ind Cas 
692 (DB), Sanai Chutia v. Sonaram Chu- 
tia. (Everything done that could be done 
to deliver possession—Delivery held to be 
sufficient.) 

(’37) 24 AIR 1937 Pat 178 (180) : 15 Pat 
772 : 167 Ind Cas 890 (DB), Pheku Mian 
v. Syed Alt. (Mutation of vendee’s name 
is sufficient delivery.) 

(’34) 21 AIR 1934 Pat 301 (302) : 151 Ind Cas 
55, Santokhi Misser v. Siro Jha. (Do.) 

t (’15) 2 AIR 1915 Nag 114 (115, 116) : 12 
Nag L R 3 : 32 Ind Cas 233, Thakur Das 
v. Sobhachand. 

(’17) 4 AIR 1917 Oudh 345 (346) : 20 Oudh 
Cas 33 : 38 Ind Cas 671, Sheo Dayal v. 
Muhammad Abdul Hasan Khan. 

8 . t (’16) 3 AIR 1916 Nag 93 (96) : 12 Nag 
L R 139 : 36 Ind Cas 547, D inanath v. Man- 
bodhi. . J H> 

(’17) 4 AIR 1917 Nag 214 (214) : 42 Ind Cas 
288, Batanand v. Madho Rao. 

[See also (’41) 28 AIR 1941 Lah 407 (410) : 
ILR (1942) Lah 79 : 197 Ind Cas 282 (FB), 
Mt. Shankri v. Milkha Singh.] 
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assent of the .seller and in connection with and to give effect to the con¬ 
tract of sale it is sufficient. 9 


23. Contract for sale.—Every sale must necessarily be preceded 
by a contract for sale. In other words every sale implies a contract for 
sale. 1 The sale itself is very often referred to as a contract of sale, 
which must therefore be distinguished from a contract for sale. As 
pointed out by Mahmood, J., in Shib Lai v. Bhagwan Das, 2 a contract of 
sale is an executed contract, and a contract for sale is an executory one. 
The former creates a jus in rem, as it passes ownership immediately 
when it has been executed; the latter is a jus ad rem as it creates only 
an obligation attached to the ownership of property. 

In England a contract for sale of property makes the promisee the 
owner in equity of the estate.^ In this country the law does not recog¬ 
nise the distinction between legal and equitable estates 4 though it has 
been held in some cases that prior to the passing of the Act a contract 
for sale created an equitable interest in the estate in favour of the buyer 
on the analogy of English law. 5 The section makes it clear that such a 
contract in this country after the passing of this Act does not create any 


interest or charge upon the property 


9. (15) 2 AIR 1915 Mad 1059 (1060) : 30 
Ind Cas 7 (DB), Ammani v. Jagannatha. 
(’09) 4 Ind Cas 1135 (1135) (DB) (Mad), 
Ummar Sahib v. Vythilinga Mudali. (If, 
on the. date of sale, the vendee gets into 
possession, with the assent, express or im¬ 
plied, of the vendor, delivery of property 
may be inferred.) 

Note 23 

1. (’27) 14 AIR 1927 Nag 177 (178, 179) : 
100 Ind Cas 863, Narayan v. Vithoba. 

2. (’89) 11 All 244 (250) : 1889 All W N 
96 (DB). 

3. (16) 3 AIR 1916 P C 139 (140) : 44 Cal 
542 : 44 Ind App 15 : 38 Ind Cas 938 (PC), 
Maung Shwe Goh v. Maung Inn. 

(1876) 24 WR (Eng) 778 (779) : 2 Ch D 499 
(506) : 45 LJ Ch 554 : 34 LT 787, Lysaght 
v. Edwards. 

(1820) 37 E R 456 (458) : 1 Jack & W 494 : 

21 R R 219, Wall v. Bright. 

(1900) 13 C P L R 163 (164), Sheo Ram v. 
La Iman. 

(’20) 7 AIR 920 Bom 210 (211) : 59 Ind Cas 
796 (DB), Ganga Rama v. Sakharam Ba- 
bajt. 

(’01) 24 Mad 449 (462) : 11 Mad L Jour 
132 (DB), Ramasami Pattar v. Chinnan 
Asari. 

(1808) 33 E R 707 (707) : 15 Ves 138 : 10 
R R 44, Crockford v. Alexander. 

4. (’49) 36 AIR 1949 Sind 28 (32) : ILR 
(1947) Kar 240 (DB), I. T. Commr. Bom¬ 
bay v. Dhanomal Kewalram. 

[Mere agreement to purchase immovable 
property or payment of price or delivery 
of possession would not pass title to per¬ 
son paying price, without execution of 
registered conveyance—Person receiving 
price does not become benamidar—Indian 
law does not make distinction between 
equitable ownership and legal ownership.] 
(’46) 33 AIR 1946 Lah 322 (328) : ILR <1947) 


6 


Lah 213 : 227 Ind Cas 2 (FB), Md. Saddiq 
v. Ghasi Ram. 

(’04) 31 Cal 57 (72) : 30 Ind App 238 (PC), 
Webb v. Macpherson. 

(’16) 3 AIR 1916 P C 139 (141) : 44 Cal 
542 : 44 Ind App 15 : 38 Ind Cas 938 (PC). 
Maung Shwe Goh v. Maung Inn. 

Also see S. 5 Note 6; S. 48 Note 10 and 

S. 58 Note 39. 

5. (’29) 16 AIR 1929 Cal 263 (264) : 56 
Cal 487 : 117 Ind Cas 855 (DB), Kalachand 
v. Jatindra Mohan. 

[See (’31) 18 AIR 1931 Bom 578 (579) : 136 
Ind Cas 509, Allibhai Mahomed v. Dada 
Alii. ] 

6. (’49) 36 AIR 1949 Sind 28 (32) : ILR 

(1947) Kar 240 (DB), 1. T. Commr., Bom¬ 
bay v. Dhanomal Kewalram. 

[Payment of price and even delivery of 
possession would not convey any title 
until a registered conveyance is executed 
and does not constitute the person who 
receives the price a benamidar for the 
person paying the price in respect of the 
property.] 

(’47) 34 AIR 1947 Nag 254 (256) : ILR (1947) 
Nag 328 (DB), Md. Abdul Jabbar v. Lal- 
mia. 

[Where property agreed to be sold is com¬ 
pulsorily acquired the vendee suing for 
specific performance is not entitled to the 
compensation money lying with the Col¬ 
lector.] 

(’45) 32 AIR 1945 Nag 86 (93) : ILR (1944) 
Nag 852 (DB), Gendmal Amolakchand v. 
Laxman Tanba. 

t (’16) 3 AIR 1916 P C 139 (141) : 44 Cal 
542 : 44 Ind App 15 : 38 Ind Cas 938 (PC), 
Maung Shwe Goh v. Maung Inn. 

(’34) 21 AIR 1934 P C 68 (71) : 61 Ind App 
115 : 13 Pat 242 : 147 Ind Cas 1134 (P C), 
Bhup Narain Singh v. Gokul Chand. 
t (’34) 21 AIR 1934 P C 235 ( 237) : 61 Ind 



864 [S 54 N 23] 


SALE DEFINED 


A sale by auction is only a contract for sale. 6 “ A contract for re¬ 
sale is merely a contract for sale and does not create any interest or 
charge on the property. 7 No distinction can be drawn between a con- 


App 388 : 29 Sind L R 74 : 58 Bom 650 : 
151 Ind Cas 326 (PC), Pir Bux v. Mahomed 

fp _ L 

(’23) 10 AIR 1923 All 514 (515) : 45 All 478 : 
82 Ind Cas 646 (DB), Gopi Ram v. Jeot 

C30U7 AIR 1930 All 1 (2) : 52 All 338 : 
122 Ind Cas 872 (FB), Dip Narain Singh 

v. Nageshar Prasad. _ 

(’39) 26 AIR 1939 Nag 35 (37) : 180 Ind Cas 

963, Jainarayan v. Balwant. — 

(16) 3 AIR 1916 Low Bur 79 (80) : 32 Ind 
Cas 536, Ma Shwe On v. Maung Kywet. 

(’25) 12 AIR 1925 Pat 732 (732) : 86 Ind Cas 
1021, Domni v. Mahadeo. 

(1900) 13 C P L R 163 (164), Sheoram v. 

Lalman. _ _ , 

(’27) 14 AIR 1927 Nag 177 (178) : 100 Ind 

Cas 863, Narayan v. Vithoba. 

(17) 4 AIR 1917 Pat 585 (588) : 41 Ind Cas 
468 (DB), Nand Lai v. Naresh Chandra. 

(’26) 98 Ind Cas 729 (731) (DB) (Mad), 
Balliboyana Yerramma v. Jakkannagari 
Ramappa. (Even if registered.) 

(10) 5 Low Bur Rul 6 (6) : 2 Ind Cas 350 
(350), Sit Pi v. Ma San. 

(’98) 1898 Pun Re No. 65, p. 225 (226), 
Shankar Das v. Kailash Chander. 

(16) 3 AIR 1916 Mad 298 (303) : 39 Mad 
462 : 28 Ind Cas 871 (DB), Avula Chara- 
mudi v. Marriboyina Raghavalu. 

(’39) 26 AIR 1939 Mad 220 (223) : 183 Ind 
Cas 587, Narayanaswami v. Lakshmi 
Narasimha. 

(’05) 7 Bom L R 845 (849), Empress Spin¬ 
ning and Weaving Co. Ltd. v. Atkaides. 

(11) 14 Oudh Cas 139 (141) : 10 Ind Cas 
179 (180), Indar Singh v. Kasri Singh. 
(A entitled- to certain property agreeing 
with B to give half property in lieu of 
funds supplied to meet expenses of suit— 
B does not get any interest in property 
capable of being enforced by suit.) 

(’29) 16 AIR 1929 Cal 494 (495) : 57 Cal 
274 : 122 Ind Cas 637 (DB), Tarak Nath v. 
Sanat Kumar. 

(’27) 14 AIR 1927 Cal 956 (962) : 55 Cal 35 : 
106 Ind Cas 117 (DB), Rajestoar Prosad 
v. Bhupendra Narayan. (The law requires 
a conveyance for the purpose of transfer 
of title and this cannot be made by a mere 
agreement.) 

(’16) 3 AIR 1916 Pat 226 (228) : 1 Pat L 
Jour 238 : 34 Ind Cas 482 (DB), Daya 
Bhai v. Maharaj Bahadur. 

(’18) 5 AIR 1918 Mad 681 (690) : 40 Mad 
365 : 40 Ind Cas 429 (FB), Rangayya v. 
Subramanya. 

(’37) 24 AIR 1937 Bom 142 (143) : I L R 

(1937) Bom 140 : 167 Ind Cas 804, Hari 
Bapujt v. Bhagu Sadhu. 

(’30) 17 AIR 1930 Cal 263 (264) : 125 Ind 
Cas 861 (DB), Biswambar Biswas v. 
Nilambar Murari. 


(’24) 11 AIR 1924 Nag 327 (328) : 76 Ind Cas 
374, Tukaram v. Ukarda. 

(’09) 4 Ind Cas 1109 (1109) (DB) (Mad), 
Kalidini Ramaraju v. Gadiraju. 

(’22) 9 AIR 1922 Bom 84 ( 88 ) : 47 Bom 191 : 

82 Ind Cas 628 (DB), Dinkerrao v. Nara- 
yan. 

(’22) 9 AIR 1922 Low Bur 25 (26) : 11 Low 
Bur Rul 319 : 67 Ind Cas 652 (DB )r'"' 
Maung Po Ngwe v. Yacoob Ally. 

(’20) 7 AIR 1920 Bom 210 (211) : 59 Ind Cas 
796 (DB), Gangarama v. Sakharam. 

(’33) '20 AIR 1933 Bom 475 (476) : 147 Ind 
Cas 360, Narayan v. Va man. 

(’01) 24 Mad 449 (462) : 11 Mad L Jour 
132 (DB), Ramasami Pattar v. Chinnan 
Asari. 

(’14) 1 AIR 1914 Cal 335 (336) : 41 Cal 148 : 

20 Kid Cas 679 (DB), Ananda Chandra v. 
Syed Abdulla Hoosein. 

(’99) 23 Bom 181 (193) (DB}, Mahadev v. 
Vasudev. 

(1900) 13 C P L R 172 (176), Gopal v. Gan- 
pat. 

[See also (’26) 13 AIR 1926 Bom 24 (25) : 

91 Ind Cas 817 (DB), Rupchand Bal- 
mukund v. JanJdbai Kanhyalal. (Agree¬ 
ment during suit to divide property after 
suit.) 

(’31) 18 AIR 1931 P C 196 (202) : 10 Pat . 
851 : 58 Ind App 279 : 133 Ind Cas 705 
(PC), Chhatra Kumari v. Mohan Bikram. 
(Property vested in trustee—Trustee is 
owner.) 

(’24) 11 AIR 1924 All 396 (397) : 79 Ind Cas 
429, Ram Samp v. Hardeo. (Mere con¬ 
tract does not create equitable interest.) 
(’37) 24 AIR 1937 Pat 483 (486) : 170 Ind 
Cas 777 (DB), Jagamath Prasad v. Suraj- 
deo Narain. (English doctrine, whereby 
inheritance of right under contract for 
sale has been treated as inheritance of 
property itself, cannot be applied.) 

(’37) 24 AIR 1937 Mad 293 (294) : 169 Ind 
Cas 244, Ellappa Naicker v. Sivasubra- 
manian. (Agreement to sell to mortgagee 
mortgaged property—Unless title in pro¬ 
perty mortgaged passed to mortgagee, 
mortgage is not discharged even if posses¬ 
sion is already transferred.)] 

6 a. (’97) 1897 Pun Re No. 52, p. 229 (232) 
(DB), Btidu Singh v. Hardial Singh. 

7. (’24) 11 AIR 1924 All 400 (402) : 46 All 
333 : 83 Ind Cas 390 (DB), Basdeo v. 

Jhagm. 

(’15) 2 AIR 1915 Bom 22 (23) : 39 Bom 472 : 

28 Ind Cas 946, Timangowda v. Benep- 
gowda. 

(’30) 17 AIR 1930 All 101 (103) : 124 Ind 
Cas 405 (DB), Gobardhan v. Raghubir 
Singh. 

(’29) 16 AIR 1929 Mad 807 (810) 124 Ind 

Cas 202, Venkataratnam v. Venkata- 
swami. 
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tract for sale and a contract for purchase, 8 , and consequently a contract 
for pre-emption or for re-purchase does not create any interest or charge 
on the property. 9 In the undermentioned case 10 A received a price 
from B and transferred to him possession of the property contracted to 
be sold but there was no registered sale deed. Some years afterwards 
the creditors of A sought to attach the property as the property of the 
Vendor. It was held that the last clause of this section did not apply and 
that the vendor had no attachable interest in the property. The same 

view was expressed in the cases noted below 11 but has not been followed 
in other cases. 12 


There was a difference of opinion on the question whether the 
parties to a sale deed which cannot take effect as a sale for want of any 
formality such as stamp or registration, can fall back upon the contract 
for sale implied in every sale and enforce its performance. It was held 
in the undermentioned cases that they could do so. 13 A different view 
was taken by the Madras High Court in Thayarammal v. Lakshmi 
AmmaZ. 14 In that case the vendee who could have got the document 

so and it was held that by reason of his default 
it was not open to him to read into the terms of the document an agree¬ 
ment to sell which was superseded by the conveyance to sell. The judi¬ 
cial Commissioner’s Court of Nagpur had also, in the case noted below*, 15 
held that where a sale deed is statutorily void the parties cannot fall 
back upon the contract for sale as such contract necessarily merged in 
the sale and perished along with it. In James R. R. Skinner v. R. H. 
Skinner 15 ‘ it was held by their Lordships of the Privy Council that a 
contract for sale though it does not of itself create any interest or charge 
on immovable property is nevertheless a transaction “affecting” immov- 


f See also (17) 4 AIR 1917 Mad 358 (362) : 
33 Ind Cas 696 (DB), Venketaswara Iyer 
v. Raman Nambudhri. (Sale in execution 
. decree—-Sale attacked on ground 
of irregularities—Compromise—Agreement 
to reconvey property on payment of price 
withm fixed period—Agreement, held, did 
not convey any present interest in pro¬ 
perty.)] 

8 - ( >24 ) 11 AIR 1924 Pat 81 (82) : 78 Ind 

S 3 ?. 43 *^ (DB), Abdul Haq v. Mahammad 
Yetua Khan. 

9. (’24) 11 AIR 1924 All 400 (402) : 46 All 
333 : 83 Ind Cas 390 (DB), Basdeo v. 
Jhagru. 

10. (1900) 24 Bom 400 (402) : 2 Bom L R 
220 (DB), Karalia Nanubhai v. Mansukh- 

ra ™;. S. 55 (6) (b) purchaser 

entitled to charge on property for pur- 
chase-money paid—Vendor is nothing 
more than a bare trustee.) 

11 • 26 A11 266 (269, 270) : 1904 All 

W N 8 (DB), Ram Bakah v. Mughlani 
Khanam. 

(’24) 11 AIR 1924 Mad 610 (610) : 80 Ind 

.o Sitaya v. Mudargaddi Sanyasi. 

12 - (°?) 36 Cal 920 < 921 ’ 922 > : 4 Ind Cas 
Iri (DB)* Jagadabandhu v. Radha 

Krishna. (Sale for more than Rs. 100— 
Sale-deed not registered—Only possession 
transferred to vendee— Held, there was 
no sale and vendor was entitled to claim 
back possession.) 


(’04 ) 28 Bom 466 (470) : 6 Bom L R 510 
(DB), Lalchand v. Lakshman. 

13. t (’24) 11 AIR 1924 Pat 433 (434) : 73 
Ind Cas 30, Ram Kishun v. Harihar 
Mahton. 

(’89) 12 Mad 505 (508) (DB), Adakkalam 
v. Theethan. 

t (’26) 13 AIR 1926 Mad 1117 (1119) : 98 
Ind Cas 39, Ramachandra Charyulu v. 
Rangacharyulu. 

(’14) 21 Ind Cas 777 (778) (DB) (Mad), 
Ramabrahmam v. Kottayya. 

(’16) 3 AIR 1916 Low Bur 79 (80) : 32 Ind 
Cas 536, Ma Shwe On v. Maung Kywet. 

(’91) 14 Mad 55 (57), Nagappa v. Devu. 
(Unregistered sale deed is admissible in 
evidence for the purpose of obtaining 
specific performance of contract.) 

14. (’20) 7 AIR 1920 Mad 660 ( 661) : 43 Mad 
822 : 59 Ind Cas 417 (DB). 

15. (’27) 14 AIR 1927 Nag 177 (178. 179) : 
100 Ind Cas 863, Narayan v. Vithoba. 

15a. (’29) 16 AIR 1929 P C 269 (271) : 51 
All 771 : 56 Ind App 363 : 119 Ind Cas 
633 (PC), James R. R. Skinner v. Robert 
Hercules Skinner. 

[See also (’16) 3 AIR 1916 Pat 212 (213) : 1 
Pat L Jour 455 : 37 Ind Cas 994 (DB), 
Madhu Sah v. Thag Sah. (Unregistered 
sale-deed sought to be put in evidence to 
prove a contract to sell in a suit for 
specific performance.)] 
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able property within the meaning of S. 49 of the Registration Act and 
so if P such an agreement is found recited in a compulsorily registrable 
document that document cannot be used as evidence to support such an 
agreement. The proviso to S. 49 of the Registration Act, adged by the 
Transfer of Property (Amendment) Supplementary Act (XXl of 19*9) 
suoersedes the view taken by the above Privy Council decision and 
makes it clear that an unregistered document affecting immovable pro¬ 
perty though required to be compulsorily registered may be received 
as evidence of a contract in a suit for specific performance under Chap. II 
of the Specific Relief Act, or as evidence of part performance of a con¬ 
tract for the purposes of S. 53A of the Transfer of Property Act or as 
evidence of any collateral transaction not required to be effected by a 

registered instrument. 

Agreement for sale—Registration. 

A mere agreement to sell immovable property merely creates a 
right to obtain another document conveying property and is not com¬ 
pulsorily registrable under S. 17 of the Registration Act. So also is a 
mere agreement to re-convey immovable property. 17 Before the addi- 
tion of the explanation in 1927 to S. 17 of the Registration Act there 
was a difference of opinion on the question whether an agreement to 
sell which acknowledges the receipt of either purchase-money or 
earnest-money was compulsorily registrable, in view of the fact that 
such receipt creates a charge in favour of the vendee. In Dayal Singh 


16 * (’33) 20 AIR 1933 All 846 (848) : 56 

All 142 : 148 Ind Cas 229 (DB), Sohan Lai 
v. Atal Nath. 

(14) 1 AIR 1914 Mad 577 (577) : 37 Mad 
480 : 16 Ind Cas 587 (587) (DB), Pichikala 
Mangamma v. Pami fiamamma. 

(’27) 14 AIR 1927 Bom 195 (206) : 51 Bom 
247 : 101 Ind Cas 229, R. G. Lakhmi Das 
& Co. v. Dorab Tata. 

(’25) 12 AIR 1925 Lah 284 (285) : 84 Ind 
Cas 865 (DB), Lachhman Das v. Bhoja 

(’24) 11 AIR 1924 Lah 337 (339) : 72 Ind 
Cas 1032 (DB), Inder Singh v. Dyal Singh. 
(’22) 9 AIR 1922 Lah 269 (270) : 65 Ind Cas 
524 (DB), Parshotam Singh v. Rallia 

(’3 S l) n9 1931 Mad W N 297 (298), Krishna- 
* murthy v. Sundaramma. (AIR 1926 P C 
94 : 53 Ind App 214 (PC), is superseded 
by Act II of 1927 —Even without regis¬ 
tration contract to sell is admissible m 
evidence in suit for damages.) 

(’21) 63 Ind Cas 22 (23) (DB) (Lah), Ghu- 
lam Mohi-ud-din v. Umar Din. 

(’32) 19 AIR 1932 Lah 95 (95) : 135 Ind Cas 
669 (DB), Chhanga Singh v. Gajjan Singh. 
(Even if executed before amending Act 

II of 1927.) T , 

(’30) 17 AIR 1930 Lah 1020 (1023) : 130 Ind 
Cas 52 (DB), Lakha Singh v. Ghulam 

(’37) a 24 ADct 1937 Rang 402 (405) : 1938 Rang 
L R 216 : 172 Ind Cas 929 (DB), Ko Po 
Mo v. Maung Lu Khin. 

(’92) U C P L R 102 (102), Khushal Patel 
v. Resal Patel. (Ivler though not regis¬ 
tered could be received as evidence of 
agreement.) 


(’75) 12 Bom H C R 175 (178), Jusab Haji 
v. Haji Gul Muhammad. (A ‘ bargain 
paper’ for the purchase of immovable 
property above the value of Rs. 100 pro¬ 
viding for execution of a deed of sale at 
some future date need not be registered 
and is admissible in evidence—Case 
under Registration Act of 1871.) 

* (’27) 14 AIR 1927 All 287 (287) : 49 All 
806 : 103 Ind Cas 417 (FB), Bansidfiar v. 
Sampat Kumar Singh. 

(’16) 3 AIR 1916 All 342 (343) : 38 All 184 : 

32 Ind Cas 953 (DB), Naubat Rai v. 
Dhaunkal. 

(’26) 13 AIR 1926 Pat 89 (90) : 95 Ind Cas 
187 (DB), Uma Jha v. Chetu Mander. 

[ See also (’30) 17 AIR 1930 Mad 683 (688) : 
125 Ind Cas 549, Jagannatha v. Lakshmi - 
narayana. (Where no interest is created 
agreement to sell is admissible though 
unregistered.)] 

17. (’14) 1 AIR 1914 Bom 231 (232) : 38 
Bom 703 : 28 Ind Cas 132 (DB), Gazi Sayad 
Kutbudin v. Abdul Kadir. 

* (’26) 13 AIR 1926 Bom 97 (100) : 49 Bom 
862 : 91 Ind Cas 360 (DB), Vaman Trim- 
bak v. Changi Damodar. 

(’10) 6 Ind Cas 549 (550, 551) (DB) (Cal), 
Dwarka Nath v. Kisori Lai. 

(’23) 10 AIR 1923 Rang 242 (244) : 82 Ind 
Cas 606, Maung Paung v. Ma On. 

[ See also (’26) 13 AIR 1926 Bom 131 (132) : 
92 Ind Cas 527 (DB), Gajanan v. Jivangiri. 
(If agreement to re-convey can be treated 
as separate tranasction, it need not be 
registered.)] 

18. (’83) 7 Bom 310 (315) : 7 Ind Jur 607, 
Chunilal Pana Lai v. Bomanji Mancherji . 
(Need not be registered.) 
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v. Inder Singh'* it was held by their Lordships of the Privy Council that 
such an agreement must be registered. The explanation added to sub-s. 
(2) of S. 17 of the Registration Act, now makes it clear that such an 
agreement need not be registered. 20 Although a contract to sell does 
not create any interest in the property it is an obligation annexed to 
the ownership of immovable property within the meaning of S. 40 of 
this Act. 21 


Contract for sale not carried out—Remedy of parties. 

So long as the contract for sale has not been completed by convey¬ 
ance, the remedy of the parties is either to sue for damages for breach of 
the contract or for specific performance of the contract. 22 But after the 
completion of the sale, the remedy of the parties is, in the case of a 
vendee, a suit for possession, and in the case of a vendor, a suit for 
recovery of the purchase-money. 23 As to the question whether in 


(’97) 10 CPLR 107 (110), Hira Singh v. 
Narain Gond. (Do.) 

(’21) 63 Ind Cas 22 (23) (DB) (Lah), Ghu- 
lam Mohi-ud-din v. Umar Din. (Where 
agreement to sell can be separated from 
the receipt of money then the former need 
not be registered.) 

(17) 4 AIR 1917 Lah 43 (44) : 1916 Pun Re 
No. 98 : 37 Ind Cas 132 (DB), Sharaf Ali 
Khan v. Jagandar Singh. (Do.) 

(’82) 5 Mad 115 (117) (DB), Ramasami v. 

Ramasami. (Must be registered.) 

(’71) 14 Moo Ind App 129 (131) : 16 Suth 
W R P C 26 (27) (PC), Fatteh Chund 
Sahoo v. Leelumher Singh. (Do.) 

(76) 1 Bom 190 (195) (DB), Valaji v. Tho¬ 
mas. (Do.) 

19. (’26) 13 AIR 1926 P C 94 (96) : 53 Ind 
App 214 : 98 Ind Cas 508 (PC). (Over¬ 
ruling AIR 1924 Lah 337.) 

[See also (’27) 14 AIR 1927 Bom 157 (158) : 
51 Bom 231 : 101 Ind Cas 155 (DB), Nin- 
gappa Marbasappa v. Gayanji Pomaji. 
(AIR 1926 PC 94 : 53 Ind App 214 (PC) 
followed.) 

(’26) 98 Ind Cas 890 (892) (DB) (Lah), 
Kanshi Ram v. Baij Nath. (Do.)] 

20. (’31) 18 AIR 1931 Cal 171 (172) : 58 
Cal 449 : 129 Ind Cas 839 (DB), Nagar- 
bashi Banik v. Meghnath Maishan. 
(Amending Act II of 1927 supersedes the 
decision in AIR 1926 P C 94 : 53 Ind App 
214 (PC).) 

(’34) 21 AIR 1934 Pat 495 (497, 498) : 13 
Pat 620 : 155 I. C. 47 (DB), Abdul Latif 
v. Debt Mahton. 

(’29) 16 AIR 1929 Mad 243 (245) : 52 Mad 
300 : 121 Ind Cas 753 (DB), Tirumala 
Chetty Rangayya Chetty v. Srinivasa 
Raghavacharlu. 

21. (’42) 29 AIR 1942 Mad 67 (68) : 201 
Ind Cas 307, Athinarayana v. Subramania. 

See also Section 40, Note 8. 

22. (’49) 36 AIR 1949 Sind 28 (32) : ILR 
(1947) Kar 240 (DB), I. T. Commr., Bom¬ 
bay v. Bhanomal Kewalram. 

(16) 3 AIR 1916 All 366 (367) : 38 All 154 : 
35 Ind Cas 23 (DB), Narain Das v. Mt. 
Dhania. (Suit for specific performance.) 
(’07) 7 Ind Cas 408 (409) (DB), (All), Ameer 


Chand v. Nathu. (Do.) 

(’27) 14 AIR 1927 Nag 177 (178) : 100 Ind Cas 
863, Narayan v. Vithoba. (Specific per¬ 
formance or damages.) 

(17) 4 AIR 1917 Mad 1009 (1009) : 34 Ind 
Cas 737 (DB), Subbaroyar v. Kottaya 
Goundan. (Compensation in addition to 
specific performance.) 

(17) 4 AIR 1917 Pat 585 (589) : 41 Ind Cas 
468 (DB), Nand Lai v. Naresh Chandra. 
(Specific performance or damages.) 

(’25) 12 AIR 1925 Cal 61 (63) : 52 Cal 121 : 
84 Ind Cas 693 (DB), Hem Chandra v. 
Amiyabala. (Specific performance.) 

(’15) 2 AIR 1915 Mad 305 (306) : 37 Mad 
403 : 13 Ind Cas 471 (DB), Govinda 
Naicken v. Apathsahaya. (Court cannot 
compel a party to execute a deed of sale 
for the whole of the property where he 
is not the owner of a moiety of the 
property. 

23. (’16) 3 AIR 1916 All 366 (367) : 38 
All 154 : 35 Ind Cas 23 (DB), Narain Das 
v. Dhania. 

(’91) 4 CPLR 92 (93, 94), Yado Rao v. Ratan. 

(’66) 1 Agra 85 (87) (DB), Mohan Singh v. 
Mt. Shib Koonioar. (Intention of parties 
is to be ascertained from their acts and 
should be considered.) 

(’13) 36 Mad 8 (10) : 10 Ind Cas 546 (547) 
(DB), Subbaier v. Moniam Subramania. 

(’78) 3 Bom 172 (174) (DB), Trimalrav 

Raghvendra v. Municipal Commissioner 
of Hubli. 

ISee (’25) 12 AIR 1925 Cal 61 (63) : 52 Cal 
121 : 84 Ind Cas 693 (DB), Hem Chandra 
v. Amiyabala. (Vendee’s right to recover 
possession accrues after he has secured 
performance of the contract and a con¬ 
veyance in pursuance thereof.) 

(’26) 13 AIR 1926 Cal 339 (343) : 90 Ind 
Cas 795 (DB), Fazle Ahmed v. Rajendra 
Nath. (Where it was stipulated in the 
bainpatra that the kobala will be executed 
and registered and khas possession would 
be given by evicting the tenants— Held, 
the purchaser’s right to take possession 
arises coincidentally with the right to, the 
execution of a conveyance by the ven¬ 
dor.)] 
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cases where the buyer has taken possession in pursuance of the contract 
for sail he can resist a suit for possession by the seller on the ground 
that he ’is entitled to the specific performance of the contract, see Notes 

on section 53A. 

24. Several sales of the same property— Priority.—See Notes 8, 9 
and 10 on Section 48. 

cc In the absence of a contract to the contrary, the buyer and the 
, . seller of immovable property respectively are sub- 

ject to the liabilities, and have the rights, men- 
tioned in the rules next following, or such of them as are applicable to 
the property sold: 


(1) The seller is bound— 

(a) to disclose to the buyer any material defect in the property 

Tor in the seller’s title thereto] of which the seller is, and the 
buyer is not, aware, and which the buyer could not with ordi¬ 
nary care discover; 

(b) to produce to the buyer on his request for examination all docu¬ 
ments of title relating to the property which are in the seller s 

possession or power; 

(c) to answer to the best of his information all relevant questions 

put to him by the buyer in respect to the property or the title 

thereto; 

(d) on payment or tender of the amount due in respect of the price, 

to execute a proper conveyance of the property when the buyer 
tenders it to him for execution at a proper time and place; 

(e) between the date of the contract of sale and the delivery of the 

property, to take as much care of the property and all docu¬ 
ments of title relating thereto which are in his possession as 
an owner of ordinary prudence would take of such property 
and documents; 

(f) to give, on being so required, the buyer, or such person as he 

directs, such possession of the property as its nature admits; 

(g) to pay all public charges and rent accrued due in respect of the 

property up to the date of the sale, the interest on all incum¬ 
brances on such property due on such date, and, except where 
the property is sold subject to incumbrances, to discharge all 
incumbrances on the property then existing. 


(2) The seller shall be deemed to contract with the buyer that the 
interest which the seller professes to transfer to the buyer subsists and 
that he has power to transfer the same: 


Provided that, where the sale is made by a person in a fiduciary 
character, he shall be deemed to contract with the buyer that the seller 
has done no act whereby the property is incumbered or whereby he is 
hindered from transferring it. 


The benefit of the contract mentioned in this rule shall be annexed 
to, and shall go with, the interest of the transferee as such, and may be 
enforced by every person in whom that interest is for the whole or any 
part thereof from time to time vested. 
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(3) Where the whole of the purchase-money has been paid to the 
seller, he is also bound to deliver to the buyer all documents of title 
relating to the property which are in the seller’s possession or power: 

Provided that, (a) where the seller retains any part of the property 
comprised in such documents, he is entitled to retain them all, and, 

(b) where the whole of such property is sold to different buyers, the 
buyer of the lot of greatest value is entitled to such documents. But in 
case (a) the seller, and in case (b) the buyer, of the lot of greatest value, 
is bound, upon every reasonable request by the buyer, or by any of the 
other buyers, as the case may be, and at the cost of the person making 
the request, to produce the said documents and furnish such true copies 
thereof or extracts therefrom as he may require; and in the meantime, 
the seller, or the buyer of the lot of greatest value, as the case may be, 
shall keep the said documents safe, uncancelled and undefaced, unless 
prevented from so doing by Are or other inevitable accident. 

(4) The seller is entitled— 

(a) to the rents and profits of the property till the ownership 

thereof passes to the buyer; 

(b) where the ownership of the property has passed to the buyer 

before payment of the whole of the purchase-money, to a 
charge upon the property in the hands of the buyer, b [any 
transferee without consideration or any transferee with notice 
of the non-payment], for the amount of the purchase-money, 
or any part thereof remaining unpaid, and for interest on such 
amount or part '[from the date on which possession has been 
s delivered.] 

(5) The buyer is bound— 

(a) to disclose to the seller any fact as to the nature or extent of the 

seller’s interest in the property of which the buyer is aware but 
of which he has reason to believe that the seller is not aware, 
and which materially increases the value of such interest; 

(b) to pay or tender, at the time and place of completing the sale, 

the purchase-money to the seller or such person as he directs: 
provided that, where the property is sold free from incum- 
i brances, the buyer may retain out of the purchase-money the 

amount of any incumbrances on the property existing at the 
date of the sale, and shall pay the amount so retained to the 
persons entitled thereto; 

(c) where the ownership of the property has passed to the buyer, 

to bear any loss arising from the destruction, injury or decrease 
in value of the property not caused by the seller; 

(d) where the ownership of the property has passed to the buyer, as 

between himself and the seller, to pay all public charges and 
rent which may become payable in respect of the property, the 
1 principal moneys due on any incumbrances subject to 

which the property is sold, and the interest thereon afterwards 
accruing due. 

(6) The buyer is entitled— 

(a) where the ownership of the property has passed to him, to the 
benefit of any improvement in, or increase in value of, the pro¬ 
perty, and to the rents and profits thereof; 
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(b) unless he has improperly declined to accept delivery of the 
property, to a charge on the property, as against the seller and 
all persons claiming under him, d [* * *] to the extent of the 
seller’s interest in the property, for the amount of any purchase- 
money properly paid by the buyer in anticipation of the deli¬ 
very and for interest on such amount; and, when he properly 
declines to accept the delivery, also for the earnest (if any) and 
for the costs (if any) awarded to him of a suit to compel specific 
performance of the contract or to obtain a decree for its 
rescission. 

An omission to make such disclosures as are mentioned in this 
section, paragraph (1), clause (a), and paragraph (5), clause (a), is 
fraudulent. 

a. These words were inserted by S. 17 of the Transfer of Property (Amendment) 
Act, 1929 (XX of 1929). 

b. These words were inserted, ibid. 

c. These words were added, ibid. 

d. The words “with notice of the payment” were omitted, ibid. 


Synopsis 


1. Scope of the section. 

2. Disclosure of defects—Paragraph 1, 
clause (a). 

3. Production of document of title—Para¬ 
graph 1, clause (b). 

4. Answering relevant questions—Para¬ 
graph 1, clause (c). 

5. Payment of price and execution of con¬ 
veyance—Paragraph 1, clause (d). 

6. Duty to preserve property and docu¬ 
ments of title—Paragraph 1, clause (e). 

7. Duty to give possession—Paragraph 1, 
clause (f). 

8. Duty to pay public charges, rent and 
incumbrances—Paragraph 1, clause (g). 

9. Implied contract for title—Paragraph 2. 

10. Delivery of documents of title—Para¬ 
graph 3. 

11. Right to rents and profits and interest 
on purchase-money. 

12. Seller’s charge for purchase-money— 
paragraph 4, clause (b). 

13. Buyer’s duty to disclose facts—Para¬ 
graph 5, clause (a). 


14. Buyer’s duty to pay or tender pur- 
chase-money—Paragraph 5, clause (b). 

15. Third party, if can enforce contract 
between A and B as to payment of 
purchase-money. 

16. Liability for loss from destruction, etc., 
after passing of ownership—Paragraph 
5, clause (c). 

17. Payment by buyer of public charges, 
etc., on passing of ownership—Para¬ 
graph 5, clause (d). 

18. Property sold subject to incumbrances 
—Incumbrances found invalid—Who 
gets the benefit? 

19. Buyer entitled to rents and profits, etc. 
—Paragraph 6, clause (a). 

20. Buyer’s charge—Paragraph 6, clause 
(b). 

21. Omission to make disclosures referred 
to in paragraph 1, clause (a) and para¬ 
graph 5, clause (a). 

22. “ In the absence of a contract to the 
contrary.” 


TOPIC INDICATOR: 


Abstract of title. See Note 4. 

After completion of sale buyer bears 
losses.See Note 16. 

Answers to requisitions. See Note 4. 

What questions are excluded. See 
Note 4. 

Buyer’s charge for price pre-paid. 

Charge enforceable against all persons 
claiming under seller. See Note 20. 

Commencement and extent of the 
charge. See Note 20. 

Earnest-money. See Note 20. 

Limitation for enforcing charge. See 
Note 20. 


When buyer improperly declines to ac¬ 
cept delivery. See Note 20. 
Court-sale—Section does not apply. See 
Note 1. 

Duty to give possession of property as its 
nature permits. See Note 7. 

Implied covenant for title. 

Benefit of covenant runs with the land. 
See Note 9. 

Consequences of breach. See Note 9. 
Includes covenant for quiet enjoyment. 
See Note 9. 

Sale by persons in fiduciary character— 
Nature of covenant. See Note 9 . 
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Suit for damages for breach—Limita¬ 
tion. See Note 9. 

Non-disclosure fraudulent. See Note 21. 
Misdescription. See Note 2. 

Payment of price. See Note 14. 

When property is sold free from incum¬ 
brances. See Note 14. 

Remedies after completion. See Note 1. 
Rights under express contract. See 
Note 22. 

Seller’s charge for unpaid price. 

Against whom enforceable. See Note 12. 
Assignment of charge. See Note 12. 


Charge in case of several buyers. See 
Note 12. 

Charge, whether non-possessory. See 
Note 12. 

Exclusion of charge. See Note 12. 
Interest on unpaid price. See Note 12. 
Limitation to enforce charge. See Note 
12 . 

Seller’s duty to disclose. 

Defect in title. See Note 2. 

Defects in property. See Note 2. 
Material defects. See Note 2. 
Non-disclosure of defects—Effect of. 
See Note 2. 


1. Scope of the section.—This section deals with the rights and 
liabilities of the buyer and the seller of immovable property. Some of 
these rights and liabilities refer to a stage after the contract for sale is 
entered into and before the completion thereof by the execution of the 
conveyance; some refer to a stage after the completion of the contract by 
the execution of a conveyance and some refer to both. In other words 
this section deals with the rights and liabilities of the parties to a con¬ 
tract for sale as well as those of the parties to a completed conveyance. 
Paragraph 1, els. (a), (b), (c), (d) and (g), para 4, cl. (a), para. 5, cl. (a), 
belong to the first class; para 1, els. (e) and (f), para 2, para 4, cl. (b), 
para. 5, els. (c) and (d) and para. 6, cl. (a) belong to the second class. 
Paragraph 5, cl. (b) belongs to the third class. 

The obligations imposed by the section, except para. 2, are in the 
nature of statutory obligations and are not implied covenants. 2 In cer¬ 
tain decisions, 3 however, they are referred to as covenants. It is sub¬ 
mitted that the use of the word “covenant” to denote these obligations is 
not correct. But though the obligations are themselves not covenants, 
they are duties imposed by law on the parties in the performance of 
the contract, and a failure to fulfil them will amount to a refusal to per¬ 
form the contract within the meaning of S. 39 of the Contract Act and 
will entitle the other party to repudiate or put an end to the contract. 
Once, however, the contract is completed by conveyance, a failure to 
perform any of these obligations will not entitle the other party to get 
the sale cancelled or avoided on that ground. 3 * But this does not apply 
where such failure renders the contract itself void. The reason is that 
every sale deed is necessarily based upon the contract 4 and, if such 


Section 55—Note 1 

1. (’26) 13 AIR 1926 Mad 569 (570) : 94 
Ind Cas 561, Kathamuthu Pilla i v. Subra- 
maniam. 

[See (’16) 3 AIR 1916 Bom 1 (2) : 41 Bom 
438 : 39 Ind Cas 103 (FB), Bapu Apaji v. 
Kashinath Sadoba. (Section 54 does not 
exhaust relations which flow from a con¬ 
tract for sale of immovable property— 
S. 55 imposes many obligations on fhe 
vendor and gives corresponding rights to 
the purchaser with reference to the pro¬ 
perty contracted to be sold—In the last of 
the sub-sections of that section it is 
clearly recognised that relief by way of 
specific performance may in certain 
events be open to the purchaser—NOTE.-r- 
In this case, it was held that the vendee 
who had entered into possession under a 
contract for sale could resist a suit for 
ejectment by the vendor, so long as speci¬ 


fic performance could have been enforced 
by him—See now S. 53A.)] 

2. (’24) 11 AIR 1924 Mad 544 (546) : 84 
Ind Cas 626, Gangi Ammal v. Govinda 
Padayachi. 

3. t (’28) 15 AIR 1928 Sind 61 (63) : 23 
Sind L R 237 : 105 Ind Cas 617, Noor 
Mahomed v. Lilaram Hukumatrai. 

(’24) 11 AIR 1924 Pat 822 (822) : 75 Ind 
Cas 975, Mt. Phul Kuer v. Rambhamjan 
Singh. 

[See (’27) 14 AIR 1927 Mad 1072 

(1072) : 106 Ind Cas 866. Visalakshi Am¬ 
mal v. Veeraswami Naiker .] 

3a. (’66) 1 Agra 85 (86, 87) (DB), Mohan. 
Singh v. Mt. Shib Koonwer. (A subse¬ 
quent default by the purchaser in the due 
payment of the purchase-money.) 

4. (’29) 16 AIR 1929 All 837 (839) : 122 

Ind Cas 675 (DB), J. W. Thomas v. Hanu- 
man Prasad. 
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contract is void or voidable on the ground of fraud, misrepresentation, 
coercion, undue influence, mutual mistake, want of consideration, etc., 
the sale itself which is based upon such contract will also be vitiated to 
the same extent. 5 Thus, where a wrong property was sold by A to B 
under a mutual mistake of fact between them, it was held that the con¬ 
tract preceding the sale being void under S. 20 of the Contract Act, the 
sale itself was void and that B was entitled, under S. 65 of that Act, to 
recover the purchase-money paid by him. 6 Even after a contract is 
completed by a conveyance, it is open to the buyer to renounce his 
character of vendee and allow the original relationship between the 
parties to be resumed. 6 " 

The rules in this section are not applicable to sales in invitum 7 

The principles underlying the provisions of this section have been 
applied to cases arising in provinces to which this Act does not apply. 8 
But there is no obligation on the Court to so use the Act as if every 
particular detail of it is the law of the Province. 9 Thus, a covenant 


5. (’98) 22 Bom 176 (180, 181) (DB), Tatia 
v. Babaji. (Sale avoided under S. 25, 
Contract Act, for want of consideration.) 

(’22) 9 AIK 1922 P C 403 ( 405) : 50 Ind App 
69 : 45 All 179 : 26 Oudh Cas 223 : 71 Ind 
Cas 629 (PC), Mt. Hamath Kuar v. Jndar 
Bahadur Singh. (Sale of a mere expec¬ 
tancy—Agreement to sell rights of rever¬ 
sioners—Void.) 

(’95) 18 Mad 61 (63) (DB), Sangu Ayyar v. 
Cumarasami Mudaliar. (Sale without 
consideration is void.) 

(’69) 1NWPHCR 85 (86) (DB), Maho¬ 
med Share Khan v. Sirdar Bahoo Begum. 
(Misrepresentation.) 

(1862) 45 E R 1238 (1240) : 4 De G F & J 
401 : 8 Jur (N S) 734 : 10 W R (Eng) 677: 
135 R R 212, Clark v. Malpas. (Sale void 
for undue influence.) 

(1884) 33 W R (Eng) 301 (302) : 52 L T 
49, Nash v. Wooderson. (Sale subject to 
misleading condition, contract can be 
rescinded.) 

[ See also (’27) 14 AIR 1927 Rang 90 (91) : 
100 Ind Cas 327, U Pan v. Maung Pa Tu. 
Subject-matter of sale substantially ob¬ 
tained by purchaser—Sale not cancelled 
but principle of S. 14, Specific Relief Act, 
applied.)] 

Also see S. 4, Note 4. 

6. t ( 30) 17 AIR 1930 All 252 (254) : 132 
Ind Cas 39 (DB), Mt. Rani Kunwar v. 
Mahhub Baksh. 

[ See also (1865) 3 Suth WR 28 (28) 

(DB). Kishen Mohun v. Ram Chander. 
(Vendor having no authority to sell— 
Sale void—Vendee entitled to get back 
purchase-money.) ] 

6a. (’47) 34 AIR 1947 Cal 328 (329) Biswes- 
war v. Abdul Dewan. 

[Thus, where a tenant conveyed his inte¬ 
rest to his landlord it is open to the lat¬ 
ter to renounce his character of vendee 
by subsequent conduct and resume the 
old relationship of landlord and tenant.] 

7. (’10) 8 Ind Cas 605 (605) (DB) (Low 
Bur), Suliman Ahmed v. Palaneappa 
Chetty. (Mortgagee selling under power 


of sale.) 

8. t(’42) 29 AIR 1942 Lah 275 (278) : ILR 
(1943) Lah 17 : 203 Ind Cas 462 (FB), 
Mela Ram & Sons Firm v. Firm Ramdas 
Joshi & Sons. (The principle of S. 55 
(4), T. P. Act, has been held applicable 
to the Punjab.) 

(’19) 6 AIR 1919 P C 124 (125) : 55 Ind Cas 
791 (PC), Ma Hnit v. Maung Po Pu. 
(From Upper Burma.) 

(’29) 120 Ind Cas 163 (164) (DB) (Lah), 
Hari Singh v. Jagat Si-ngh. 

(’26) 98 Ind Cas 890 (892) (DB) (Lah), 
Kanshi Ram v. Baij Nath. 

(’23) 10 AIR 1923 Lah 590 (590) : 75 Ind 
Cas 562 (DB), Kanshi Ram v. Jaimal 

Singh. 

(’13) 1913 Pun Re No. 39 : 20 Ind Cas 299 
(300), Arjan Das v. Hakim Rai. 

(’07) 1907 Pun Re No. 148, p. 687 (691) : 
1907 Pun W R No. 195, Saran v. Bashe- 
shar Nath. 

(’29) 16 AIR 1929 Lah 416 (418) : 116 Ind 
Cas 449 (DB), Parma Nand v. Ghulam 
Hussain. 

(’20) 7 AIR 1920 Nag 144 (145) : 55 Ind 
Cas 152, Keshrimal v. Mt. Kadhai. 
(Berar.) 

t(’10) 6 Nag L R 98 (99) : 7 Ind Cas 541 
(542), Balkrishna v. Sripat Sinqh. (Do.) 

(’37) 24 AIR 1937 Pesh 8 (9) : 167 Ind Cas 
858 (DB), Bishan Das v. Haji Fazal Vahi. 

(’08) 4 Low Bur Rul 224 (226), H. Me 
Donald v. C. B. Wills. 

(’07) 1907 Upp Bur Rul (Evidence) 1 (3), 
Sadhu v. Nga Si Gin. 

(’41) 28 AIR 1941 Lah 407 (4121 : TLR 
(1942) Lah 79 : 197 Ind Cas 282 (FB), 
Mt. Shankri v. Milka Singh. (Principle 
of S. 55 (6) (b) applied to the Punjab.) 

[See (’41) 28 AIR 1941 Lah 10 (14, 15) : 
ILR (1941) Lah 568 : 195 Ind Cas 7^6 
(DB), Kesho Das v. Jiioan.] 

[See also (’09) 5 Nag L R 70 (75) : 2 Ind 
Cas 244 (247), Gangabisan v. Tukaram. 
(Berar.)] 

9. (’25) 12 AIR 1925 Lah 92 (93) : 78 Ind 
Cas 374, Dula Singh v. Bela Singh . 
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for title was held not to be implied in a sale where the buyer knew the 
exact state of the seller’s title. 10 In the undermentioned case 11 it was 
held that the seller could not rely upon para. 4, cl. (b) but could rely 
upon general principles of equity for his lien. In the case noted below 12 
it was held that in a suit for possession by a vendee under a completed 
sale, there being no rigid rules such as those contained in S. 55 (1) (f) 
and 4 (b) in North-West Frontier Province, the Court could pass a 
decree for possession in favour of the buyer conditional upon his paying 
the unpaid purchase-money to the seller on the grounds of justice, 
equity and good conscience. 

2. Disclosure of defects—Paragraph 1, clause (a).—This clause 
obliges the seller to disclose to the buyer any material defect in the pro¬ 
perty or in the title thereto of which the seller is aware and the buyer 
is not aware and which the buyer could not. with ordinary care, dis¬ 
cover. 1 In other words the seller is bound to disclose all latent defects 
which are material and of which he is aware, but not patent defects. 1 
The duty does not thus extend to every defect in the property and, the 
seller can protect himself against even this limited duty to disclose a 
latent defect, by appropriate clauses, as is shown by the words “in the - 
absence of a contract to the contrary” in the beginning of the section. 


M^tcrisl defect. 

The words’“or in the seller’s title thereto” were added by the* 
amending Act of 1929. It gave effect to the view that had been taken, 
before, that defects of title were within the scope of this clause. A 
defect in title must be distinguished from a defect in the property. The 
latter defect prejudices the buyer in the physical enjoyment of the pro¬ 
perty whereas the former exposes him to adverse claims. 

It is only a material defect in the property or in the title thereto 
that the seller is bound to disclose under this clause. The test of mate¬ 
riality is that the defect must be of such a nature that it might be 
reasonably supposed that if the buyer had been aware of it e mig i 
not have entered into contract at all, for he would be getting something 
different from what he contracted to buy. 4 The existence of an incum- 


10. (’25) 12 AIR 1925 Lah 92 (93) : 78 Ind 
Cas 374, Dula Singh v. Bela Singh. 

11. (’27) 14 AIR 1927 Lah 103 (103) : 8 
Lah 257 : 99 Ind Cas 770 (DB), H. B. 
Morton v. E. Woodfall. 

12. (’44) 31 AIR 1944 Pesh 9 (10) : 211 
Ind Cas 204 (DB), Mahomed Akhar Khan 
v. Abdur Rahman. 

Note 2 

1. t (’25) 12 AIR 1925 Rang 372 (373) : 92 
Ind Cas 766 (DB), Mahomed Siddiq v. 
Li Kan Shoo. (A defect in title is a 
material defect.) 

(1906) 75 L J Ch 175 (178) : (1906) 1 Ch 
335 (341) : 94 LT 58: 54 WR (Eng) 244, 
Carlish v. Salt. 

la. (1800) 31 E R 707 (707) : 5 Ves 508 : 5 
R R 107, Bowles v. Round. 

(1922) 92 L J Ch 194 (201) : 

Simpson v. Gilley. 

2. *(»96) 20 Bom 522 (533) : Chitty’s S C 
C R 460 (DB), Haji Essa Sulleman v. 
Dayabhai Parmanandas. 

t (’30) 17 AIR 1930 Cal 561 (563) : 57 Cal 
1189 : 128 Ind Cas 321 (DB), Jyoti Pro- 
sad Singh v. H. V. Low & Co., Ltd. (The 
section does not say anything about deli¬ 


128 L T 622, 


very of abstract title. The seller is to 
produce his title deeds for verification 
if so demanded.) 

('25) 12 AIR 1925 Mad 968 (969) : 85 Ind 
Cas 999, Rama Subbu Iyer v. Muthiah 

Kone. _ , _ 

(’20) 7 AIR 1920 Pat 727 (728) : 58 Ind Cas 
529, Sheo Ram v. Thakur Mahto (25) 
12 AIR 1925 Rang 372 (373) : 92 Ind Cas 
766 (DB), Mahomed Siddiq v. Li Kan 

Shoo. . 

(’15) 2 AIR 1915 Sind 21 (22) : 9 Sind L R 
97 : 30 I. C. 994, Karachi Municipality v. 

3. Halsbury, Laws of England, Vol. XXV, 

(’36) 23 AIR 1936 Nag 4 (6) : 31 Nag L R 
Supp 101: 162 Ind Cas 944, Motilal v. 

Jamnadas. 

4 . t (’35) 22 AIR 1935 Bom 16 (20) : 59 

Bom 83 : 155 Ind Cas 564 (DB), 

Lallubhai Rupchand v. Mohanlal Sakar- 
chand. (Restrictive conditions in the 
nature of easements imposed on property 
are material defects.) 

(1790) 30 E R 311 : 1 Ves Jr 221 : 1 R R 


* 
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brance not known to the buyer and which he could not discover by 
exercise of reasonable care is a defect in title; 5 so also is the existence 
of an easement over the property, 6 the existence of a liability of the 
land being taken over by a company under a local Act, 7 the existence 
of a restrictive covenant attached to the property sold, 8 or the existence 
of a public right of way over the property not discoverable with ordi¬ 
nary care. 9 The existence of a nuisance in the neighbourhood of the 
property sold is a defect in the property, 10 so also is the existence of 
an underground culvert running through the middle of the property, 
where the property is sold for residential purposes. 11 But on the pur¬ 
chase of an under-lease, it is not a valid objection to the title that the 
under-lease may be forfeited by the non-performance of the covenants 
in the original lease. 11 * 

Seller must be aware of the defect. 

Where at the time of the contract the seller is himself not aware of 
the defect, he cannot obviously disclose it and is, therefore, not bound 
to disclose it. 12 

No duty where buyer is aware of the defect. 

Where the buyer is aware of the defects there is no duty on the part 
of the seller to inform him of such defects. 13 Nor is there any such duty 
unless the buyer could not, with ordinary care, discover them. 14 Where 


126, Calc raft v. Roebuck. (Trifling error 
in description in sales by auction is not 
a material defect.) 

(1834) 4 L J C P 66 (69) : 1 Bing N C 370 : 
131 E R 1160 : 1 Scott 190 : 41 R R 599, 
Flight v. Booth. 

5. (’25) 12 AIR 1925 Mad 968 (969): 85 
Ind Cas 999, Ramasubbu Iyer v. Muthiah 
Kone. 

6. (1901) 70 L J Ch 822 (823) : (1901) 2 
Ch 825 (828) : 85 L T 90 : 50 W R (Eng) 
237, Turner v. Moon. 

t (’35) 22 AIR 1935 Bom 16 (19, 20) : 59 
Bom 83 : 155 Ind Cas 564 (DB), Lallu- 
bhai Rupchand v. Mohanlal Sakarchand. 

7. (1836) 150 E R 540 (544) : 1 M & W 
520 : Tyr & Gr 851 : 2 Gale 61 : 5 L J 
(NS) Ex 207 : 46 R R 387, Ballard v. 
Way. 

8. (1907) 76 L J Ch 621 (624) : (1907) 2 
Ch 191 (199) : 97 L T 86 : 71 J P 547, 
Pemsel v. Tucker. 

(1903) 72 L J K B 873 (875) : (1903) 2 K 
B 487 (491) : 89 L T 350 : 52 W R (Eng) 
23, Molyneux v. Hawtrey. 

9. (1922) 91 L J Ch 567 (570) : (19^2) 2 

Ch 199 (203) : 127 L T 783, Yandle & 

Sons v. Sutton. 

10. (1849) 68 E R 170 (173) : 18 L J Ch 
329 : 13 Jur 912 : 7 Hare 410 : 82 R R 
147, Lucas v. James. 

11. (1902) 71 L J Ch 666 (667) : (1902) 2 

Ch 258: 87 LT 189: 50 WR (Eng) 532, 

In re Puckett & Smith’s Contract. 

[See also (1899) 47 W R (Eng) 203 (204), In 
re Brewer & Hankin’s Contract. (But 
not where land is not for residential 
purposes.)] 

11a. (1855) 52 E R 1192 (1193) : 22 Beav 
477 : 111 R R 447, Hayford v. Criddle. 


12. (1849) 68 E R 170 (173) : 7 Hare 410 : 
13 Jur 912: 18 L J Ch 329: 82 R R 147, 
Lucas v. James. 

13. (’25) 12 AIR 1925 Mad 968 (969) : 85 
Ind Cas 999, Ramasubbu Iyer v. Muthiah 
Kone. 

(1849) 68 E R 170 (173) : 18 L J Ch 329 : 
82 R R 147 : 13 Jur 912 : 7 Hare 410, 
Lucas v. James. 

[See also (’42) 29 AIR 1942 Sind 81 (82) : 
ILR (1942) Kar 32 : 202 Ind Cas 584 
(DB), Alladino Bacho v. Udhoomal. 
(Buyer purchasing property with open 
eyes and obtaining possession—Buyer 
subsequently suing for return of price 
on the ground that seller had no title to 
part of the property— Held, no fraud on 
the part of seller by non-disclosure 
under S. 55 (1) (a), T. P. Act, was est¬ 
ablished.)] 

14. (’45) 32 AIR 1945 Bom 187 (192) (DB), 
Gondal State v. Govindram Seksaria. 

[Per Stone C. J. where the most rudimen¬ 
tary investigation would have discover¬ 
ed the existence of arrears of taxes, this 
clause was held not applicable.] 

(’30) 17 AIR 1930 Cal 561 (563) : 57 Cal 
1189 : 128 Ind Cas 321 (DB), Jyoti Pro- 
sad Singh v. H. V. Low & Co., Ltd. 

t(’36) 23 AIR 1936 Nag 4 (6) : 31 Nag LR 
Supp 101 : 162 Ind Cas 944, Motilal v. 
Jamnadas. 

(’15) 2 AIR 1915 Sind 21 (22) : 9 Sind LR 
97 : 30 I C. 994, Karachi Municipality v. 
Bhojraj. 

[See also (’44) 31 AIR 1944 Mad 237 (238): 
219 Ind Cas 56 Jadan Jampur Bai v. 
Jinki Siddhappa. (A deed of conditional 
sale executed by A in favour of B recit¬ 
ing” if we do not pay your amount within 
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a prior incumbrance is registered, the buyer can, with ordinary care, 
discover it; the seller is not therefore under any obligation to disclose 
it. 16 A contrary view has, however, been taken by the High Court oi 
Nagpur in the undermentioned case. 16 In Chaturbhuj Sangtfi v. t 
Mansukh Ram MotilaV 7 it was held by the Bombay High Court that the , 
buyer could not be said to be guilty of negligence in not asking tor the 
title deems of an adjoining property, which, pnma facie , he had no right 
whatever to ask his vendor to produce, and that it was the vendor who 
was bound to disclose any covenant restricting the enjoyment of the 
property sold, which would be apparent from an examination of such 

title deeds. 


Effect of non-disclosure. 

As has been seen in Note 1, a failure to fulfil an obligation under 

this clause will amount to a refusal to perform the contract for s a ie 

within the meaning of S. 39 of the Contract Act and will entitle the 
other party to repudiate or put an end to the contract. On the discovery, 
therefore, of a defect in title which the seller was bound to disclose 
under this clause the buyer may retire from the contract. and refuse 
complete it 18 He may, however, waive his objections to the title, in 
Xh case he must complete the contract- Prima facie where an 
abstract of title is delivered by the seller to the buyer and the latter 
takes possession thereafter his conduct will amount to a wawer of 
objections to any defects that may appear on the abstract. But the 
mere taking of possession, by itself does not indicate an y wai ver of the 


5 years we agree to this document being 
treated as a sale-deed”—C, an alienee 
from B looking into the deed and mis¬ 
understanding it as sale-deed Held, 
principle of caveat emptor applied and C 
must bear the consequences—S. 41 has 
no application.)] 

15. (’05) 27 All 561 (563) : 2 All L Jour 
268, Emperor v. Bishan Das. (Mortgage.) 

t(’15) 2 AIR 1915 Sind 21 (22) : 9 Sind LR 
97 : 30 I. C. 994, Karachi Municipality 
v. Bhojraj. (Do.) 

16. (’38) 25 AIR 1938 Nag 441 (442) : 177 
Ind Cas 945, Sundara Bai v. Pandhan- 
nath. 

17. (’25) 12 AIR 1925 Bom 183 (184, 185) : 
86 Ind Cas 19 (DB). 

18. (1830) 39 E R 114 (119, 120) : 1 Russ & 
M 296 : 3 Sim 29 : 8 L J Ch 74 : 30 R R 
123, Dalby v. Pullen. (If the seller can 
make out a title after the repudiation it 

is of no use.) v _ 

t('35) 22 AIR 1935 Bom 16 (18) : 59 Bom 
83 : 155 Ind Cas 564 (DB), Lallubhai Rup- 
chand v. Mohanlal Sakarchand, (Liabi- 
lity of a property to be compulsorily ac- 
quired under Land Acquisition Act not 
disclosed by vendor is a defect in title.) 
(’25) 12 AIR 1925 Bom 85 (87) : 49 Bom 
325 : 85 Ind Cas 597 (DB), Bai Dosibat 
v. Bai Dhanbai. (Non-disclosure of a 

restrictive covenant.) _ „ _ . 

(’25) 12 AIR 1925 Lah 481 (481) : 6 Lah 
308 : 88 Ind Cas 743 (DB), Sri Ram v. 
Kidari Parshad. 

(1818) 36 E R 600 (601) : 2 Swan 222 : 19 
R R 68, Binka v. Lord Rokeby. 

(1854) 69 E R 233 (236) : Kay 550 : 2 Eq 


R 906 : 23 L J Ch 1000 : 101 R R 730, 
Darlington v. Hamilton. (Sale of a _un- 
der-lease as lease—The covenants m the 
original lease not disclosed Purchaser 
discovering the defects aliunde, held, 
entitled to repudiate the contract for 
sale •) 

(1884) 33 W R (Eng) Dig 237 (237) : 29 
Ch D 661 (671) : 53 L T 377, Ellis v. 


[883) 32 W R (Eng) 538 (538) : 25 Ch D 
357 (365) : 53 L J Ch 492 : 49 L T 658, 
Heywood v. Mallalieu. 

L812) 170 E R 1384 (1385) : 3 Camp 285 : 
13 R R 803, Jones v. Edney. 

L830) 48 E R 199 (200) : 1 Russ & My 293 : 
9 L J Ch 54 : 31 R R 112, Hoggart v. 
Scott. 

1883) 52 L J Ch 189 (190), In re Marsh and 
Earl Granville. (Affirmed in (1883) 24 

Ch D 11.) . „ .. 

9 (1820) 37 E R 339 (341) : 1 Jac & Walk 

168 : 21 R R 136, Burnell v. Brown 
830) 48 E R 199 (201) : 1 Russ & My 




(1859) 8 W R (Eng) Dig 92 (92) : 34 L T 
(O S) 43. Deller v. Simonds. 

(1838) 160 E R 669 (671) : 3 Y & C 191 : 51 
R R 361. Hall v. Laver. 

(1883) 52 L J Ch 654 (655) : 23 Ch D 320 
(329) : 48 L T 629 : 31 W R (Eng) 601, 
In re Gloag and Miller’s Contract. 

20. (1847) 63 E R 1217 (1220) : 1 De G & 
Sm 609 : 12 Jur 199: 75 R R 216, Shackle- 
ton v. Sutcliffe. 

(1857) 53 E R 501 (504) : 24 Beav 631 : 116 
R R 235, Bown v. Stenson. 
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right to a good title, 21 except where the acts done by the buyer afford 
evidence of an intention to waive the right. 22 Where the conditions of 
sale in an auction disclose a weakness in the title and the'buyer buys 
the property without reading them, he would be deemed to have waived 
his objections to such defects. 23 

The last clause of this section enacts that an omission to make the 
disclosure of the nature referred to in this clause is fraudulent. This 
fraud will entitle the buyer not only to avoid the contract, where the 
transaction has not passed beyond the stage of contract, but to set aside 
the sale itself where the contract has been completed by the execution 
of the conveyance. 24 But before the sale is set aside the buyer canjiot 
sue for return of the purchase-money. 24 * Where the buyer has suffered 
loss by reason of the fraud, he will, it is conceived, be entitled to claim 
damages from the seller, whether the fraud is discovered before or after 
conveyance. 25 The reason is that fraud is by itself a ground of action in 
tort for damages. 26 Apart from this clause, where the buyer discovers 
any defect in title after conveyance, he can sue for damages on the 
implied contract referred to in paragraph 2. 


Misrepresentation and misdescription 

Section 19 of the Contract Act provides that where consent to an 
agreement is caused by misrepresentation, the contract is voidable at 
the option of the person whose consent was so caused. A misdescription 
is only a form of misrepresentation and where, in a contract for sale, 
the vendor is found to have made a misrepresentation or misdescription 
as to a material point, the buyer can, on discovery of the true facts, 
avoid the contract. 27 On the principles stated in Note 1, the buyer can, 


21. (1819) 36 ER 815 (817) : 3 Swan 159 : 
19 R R 188, Burroughs v. Oakley. 

(1854) 43 E R 668 (670) : 4 De G M & G 
665 : 102 R R 326, Simpson v. Sadd. 

(1827 ) 38 E R 540 (544, 545) : 3 Russ 171 : 
6 L J Ch 164 : 27 R R 59, Stevens v. 
Guppy. 

(1825) 3 L J (OS) Ch 100 (101), Boxhall 
v. Jackson. 

22. (1819) 36 E R 815 (818) : 3 Swan 159: 
19 R R 188, Burroughs v. Oakley. 

(1838) 48 E R 970 (972) : 1 Beav 337 : 2 
Jut 1008, Hay don v. Bell. 

(1853 ) 23 L J Ch 593 (594) : 2 Eq Rep 
485 : 2 W R (Eng) 89, Sibbald v. Lowrie. 
(Purchaser held to have waived his rights 
to investigate title.) 

[See also (1855) 4 W R (Eng) Dig 56 (56) : 
2 Jur (NS) 179 : 106 R R 925, Wallis 
Woodyear.] 

23. (1906) 75 L J Ch 464 (467) : (1906) 2 
Ch 175 : 95 L T 412 : 54 W R (Eng) 451, 
Blaiberg v. Keeves. 

24. t(’42) 29 AIR 1942 Sind 81 (82) : ILR 
(1942) Kar 32 : 202 Ind Cas 584 (DB), 
AUahdino Bacho v. Udhoomal. 

(’26) 13 AIR 1926 Cal 385 (389, 390) : 52 
Cal 914 : 90 Ind Cas 851 (DB), Eastern 
Mortgage and Agency Co. v. Md. Fazlul 
Karim. (Where a purchaser discovers 
defects in the property before convey¬ 
ance, he can either rescind the contract 
or successfully oppose a suit for specific 
performance; but if he discovers material 
defects after the conveyance he must 
make out a case of fraud in order to set 


aside the sale—This he can show by 
establishing the circumstances bringing 
the case within para. 1(a).) 

(1818) 36 E R 625 (626) : 2 Swan 287 : 14 
R R 261, Edwards v. McLeay. 
t(’25) 12 AIR 1925 Rang 372 (373) : 92 Ind 
Cas 766 (DB), Mahomed Siddiq v. Li 
Kan Shoo. 

(1818) 171 E R 692 (693) : 2 Stark 422 : 

20 R R 707, Stevens v. Adamson. 

24a. (’42) 29 AIR 1942 Sind 81 (82) : ILR 
(1942) Kar 32 : 202 Ind Cas 584 (DB), 
AUahdino Bacho v. Udhoomal. 

25. t (’20) 7 AIR 1920 Pat 727 (728) : 58 
Ind Cas 529, Sheo Ram v. Thakur Mahto. 
(Non-disclosure of defect—Sale complet¬ 
ed—Portion of property lost—Buyer en¬ 
titled to damages in the form of return 
of purchase-money.) 

(’86) 9 Mad 89 (91) : 9 Ind Jur 419 (DB), 
Gajapathi v. Alagia. 

26. See Broom, A Selection of Legal 
Maxims, 10th Edn., 1939, pp. 540, 541; 
Halsbury, Laws of England, Vol. XXV, 
para. 705 p. 410. 

(’32) 19 AIR 1932 Nag 148 (152) : 28 Nag 
L R 184 : 140 Ind Cas 209, Premchand v. 
Ram Sahai. (Obiter —Case under S. 19 of 
the Contract Act.) 

27. (1834) 41 R R 599 (604, 6(f5) : 1 Bing 
NC 370 : 4 L J C P 66, FVaht v. Booth. 

(1838) 173 E R 579 (579) : 8 Car & P 469: 

2 M & Rob 92, Robinson v. Musnrni'*. 
(1853) 65 E R 231 (235) : 1 Sm & Gift 529: 

21 L T (O S) 333 : 1 W R (Eng) 502 : 96 
R R 471 : 17 Jur 967, Stanton v. Tatter- 
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where the sale is completed by conveyance set aside the sale on the 
ground of such misrepresentation. 28 A misrepresentation may be a 
fraudulent one or an innocent one. In the former case, as in the case of 
any other kind of fraud, the buyer may claim damages in tort, for any 
loss that he may have sustained by reason of such fraud. 28 ' An innocent 
misrepresentation by a party is not a ground in law for a claim for any 
damages 29 but where the contract is sought to be enforced by specific 
performance (which is an equitable relief) the Court can, in decreeing 
specific performance award compensation to the other party. 30 The 
party to whom the misrepresentation is made may also, if he thinks fit, 
insist that the contract shall be performed and that he should be com¬ 
pensated so as to be put in a position in which he would have been, if 
the representations made, had been true. 31 Where A sold to B a house, 
the site of which was stated to be 107 square yards, but which the buyer, 
after the conveyance, discovered to be only 86 square yards, and sued 
the seller for damages it was held by the High Court of Allahabad that 
unless the misrepresentation could be held to be fraudulent, the buyer 
had no remedy in damages. 32 

Where the quantity of land sold was stated by estimation as being 
‘'more or less” of a certain extent, and the extent is found to be less, it 
cannot be said that there is any misrepresentation at all and in a suit 
for specific performance of the contract by the seller, the buyer is not 


sail. 

(1838) 132 E R 866 (872) : 4 Bing N C 463 : 
7 L J C P 282 : 44 R R 761, Dykes v. 
Blake. 

(1868) 37 L J Ch 830 (833) : 18 L T 844 : 

16 WR (Eng) 1074, Turquand Rhodes. 
(1874) 43 L J Ch 635 (637) : 9 Ch App 447 
(450) : 30 L T 314 : 22 W JR (Eng) 446, 
Cabeller v. Henty. 

(1902) 71 L J Ch 666 (667) : (1902) 2 Ch 
D 258 (264) : 87 L T 189 : 50 W R (Eng) 
532, In re Puckett and Smith’s Contract. 
(1872) 41 L J Ch 643 ( 647) : 14 Eq 124 : 
27 L T 19 : 20 W R (Eng) 718, Torrence 
v. Bolton. 

(1868) 17 W R (Eng) 211 (214) : 4 Ch App 
101 (108) : 20 L T 89, Aberaman Iron 
Works v. Wickens. 

(1884) 32 W R (Eng) Dig 220 (220) : 28 
Ch D 7 (13) : 51 L T 718 : 49 J P 182, 
Smith v. Land and House Property Cor¬ 
poration. 

(1888) 37 W R (Eng) 217 (218) : 40 Ch D 
601 (608, 609) : 58 L J Ch 143 : 60 L T 
100, In re Davies & Cavey. 

(1900) 69 L J Ch 879 (883) : (1900) 2 Ch 
858 (868) : 83 L T 629 : 49 W R (Eng) 
109, Jacobs v. Revell. 

(1815) 171 E R 45 (46) : 4 Camp 140 : 

16 R R 761, Belworth v. Hassell. 

28. (1860) 9 -W R (Eng) 155 (156) : 3 L T 
662 (663) : 122 R R 925, Turner v. West 
Bromwich Union Guardia-ns. 

(1871) 40 L J Ch 577 (586) : L R 12 Eq 
320 (330) : 24 L T 825 : 20 W R (Eng) 
11, Hay garth v. Wearing. 

[See however (1905) 74 L J Ch 199 (202) : 
(1905) 1 Ch 326 (333) : 91 L T 793 : 53 
W R (Eng) 232, Seddon v. North Eastern 


Salt Co. Ltd. (Innocent misrepresenta¬ 
tion does not authorise rescission after 
completion of contract unless it is such 
as to show that there is a complete dif¬ 
ference in substance between what was 
supposed to be and what was taken, so 
as to constitute a failure of considera¬ 
tion.)] 

[But see ( 33) 20 AIR 1933 Sind 144 (145) : 
144 Ind Cas 371 (DB), Paramanand Bhoj- 
raj v. Motumal Phatumal. (Purchaser has 
only a limited right to claim compensa¬ 
tion if misrepresentation is fraudulent.)] 

28a. (’32) 19 AIR 1932 Nag 148 (150) : 28 
Nag L R 184 : 140 Ind Cas 209, Prem- 
chand v. Ram Sahai. (Misinformation of 
the income or rental property is fraudu¬ 
lent misrepresentation.) 

29. *(1883) 52 L J Q B 609 (618) : 11 Q B 
D 255 (269) : 48 L T 966 : 32 W R (Eng) 
59, Jolific v. Baker. 

t(’96) 18 All 322 (324, 325) : 1896 All W N 
81 (DB), Abdulla Khan v. Abdur Rah¬ 
man. (Misdescription of property must 
be fraudulent in order to entitle vendee 
to damages.) 

30. (1815) 14 R R 231 (235) : G Coop 173, 
Grant v. Munt. 

31. See Second paragraph Section 19 of 
the Indian Contract Act. 

(1811) 34 E R 153 (155) : 17 Ves 394 : 11 
R R 109, Hill v. Buckley. 

32. (’96) 18 All 322 (324, 325) : 1896 All 
W N 81 (DB), Abdulla Khan v. Abdur 
Rahman. 

[See also (1883) 52 L J Q B 609 (618) : 11 
Q B D 255 : 48 L T 966 : 32 W R (Eng) 
59, Jolifie v. Baker.') 
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entitled to an abatement for the deficiency. 33 
Contract to the contrary 

Where, in an auction sale, the conditions of sale notified that the 
would-be buyer should satisfy himself as to the nature of the property 
sold, it was held that there was a “contract to the contrary” and that the 
seller was not liable to disclose, under this clause, any defect in the pro¬ 
perty. 34 Where the buyer agrees to accept the sellers title “without 
dispute” 35 or with “all defects” 36 he cannot afterwards object to it. 

3. Production of document of title—Paragraph 1, clause (b).—It is 
a well recognised principle that where a contract for sale is made with¬ 
out any special conditions or stipulations as to title, the seller is bound, 
at all times, and under all circumstances, to make out a “marketable 
title”. 1 “The right to a good title,” said Sir William Grant, M. R., in 
Ogilvie v. Foljambe, 2 “is a right not growing out of the agreement 
between the parties but which is given by law. The defendant insists 
on having a good title, not because it is stipulated for by the agreement, 
but on the general right of the purchaser to require it.” 3 An agreement 
in restraint of this right must be very clear and unambiguous. 4 

In England a good or marketable title has been held to mean such 
a title as the Court of Chancery would adopt as a sufficient ground for 
compelling specific performance. 5 In this country it would mean a title 
“free from reasonable doubt” within the meaning of cl. (b) of S. 25 of 


33. (1812) 35 E R 146 (147) : 1 Ves & B 
375 : 12 R R 238, Winch v. Winchester. 

34. (’21) 65 Ind Cas 734 (735) (DB) (Lah), 
Mt. Juglo v. Abdul Salam. 

35. (1846) 63 E R 759 (762) : 2 Coll C C 
337 : 15 L J Ch 173 : 70 R R 246, Duke 
v. Barnett. 

36. (1811) 170 E R 1338: 3 Camp 154: 13 RR 
778 Baglehole v. Walters. 

Note 3 

1. t(’38) 25 AIR 1938 Bom 77 (78) : 173 
Ind Cas 714, J. N. Duggan v. K. M. Tal- 
yarkhan. (Marketable title means one 
which could be forced upon the unwilling 
purchaser under a contract for sale.) 

(1823) 1 L J (OS) Ch 148 (151), Hawkins 
v. Shewen. 

(’27) 14 AIR 1927 Sind 49 (50) : 19 Sind 
L R 41 : 97 Ind Cas 269, Abdulali Moosa~ 
bhoy v. Gokaldas Lalj i. 

(’20) 7 AIR 1920 Mad 859 (861) : 52 Ind 
Cas 671 (DB), Madurai Chetty v. Babu 
Saheb. 

(’28) 15 AIR 1928 Lah 154 (155) : 9 Lah 
67 : 110 Ind Cas 850 (DB), Sham Das v. 
Kishan Chand. 

(1818) 36 E R 600 (601) : 2 Swan 222 : 19 
R R 68, Binks v. Lord Rokeby. 

(’87) 11 Bom 272 (280), Pitamber Sundarji 
v. Cassibai. (Specific Relief Act, S. 25). 

(’91) 15 Bom 657 (667), Ha ji Mahomed v. 
Musaji Esaji. (Do.) 

(’84) 1884 All W N 169 (170) (DB), Binde- 
shri Prasad v. Jairam. 

[See also (1820) 37 E R 501 (506) : 1 Jac & 
W 611 : 21 RR 255, Wilson v. Allen. (The 
buyer is entitled to money ha has spent 
in clearing the seller’s tide.) 

(1841) 10 L J Ch 367 (368), Mackreth v. 


Dunn. (Where there are joint purchas¬ 
ers each can have a right to a good title 
proved.) 

(1819) 56 E R 690 (690) : 4 Mad 227: 20 
R R 293, Roffey v. Shallcross. 

(1824) 2 L J (OS) Ch 113 (115) : 26 R R 
188, Johnes v. Claughton. 

(1842) 134 E R 168 (169) : 11 L J C P 256, 

• Hall v. Betty.] 

2. (1817) 36 E R 21 (25, 26) : 3 Mer 53 : 
17 R R 13. 

3. See also (’66) 2 Bom H C R 406 (408), 
Devst Ghela v. Jivaraj Mukundas. (Case 
before Specific Relief Act, 1877—This 
principle of English law, held not appli¬ 
cable to Hindus.) 

(1873) 42 L J Ex 108 (112) : L R 8 Ex 175: 
29 L T 293 : 21 W R (Eng) 685, Want v. 
Stallibrass. 

4. (’66) 2 Bom H C R 406 (408), Devsi 
Ghela v. Jivraj Mukundas. (The case 
before the Specific Relief Act, 1877—The 
principle of English law was not applied 
to Hindus.) 

5. (1851) 155 E R 800.(803) : 6 Ex 873 21 
L J Ex 265: 86 RR 527, Jeakes v. White. 
(As would be a good answer to an eject¬ 
ment.) 

[See also (1852) 68 E R 813 (816) : 10 Hare 
/a' » ^ 243, Pyrke v. Waddingham. 

(A doubtful title, which a purchaser will 
not be compelled to accept, is not only a 
title upon which the Court entertains 
doubts, but includes title which, although 
the Court has a favourable opinion of it, 
yet may reasonably and fairly be ques¬ 
tioned in the opinion of other competent 
persons.)] 
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the Specific Relief Act, 1877. 6 


A title which will expose the buyer to litigation or hazard is not 
such a title as is referred to in S. 25 of the Specific Relief Act. 7 A title 
depending upon the establishment of facts and dealings of a compli¬ 
cated and ambiguous nature such as may reasonably be challenged 
with a practical chance of .success is not one which could be forced oif an 
unwilling purchaser. 8 A possessory title obtained by the operation of 
the statute of limitation is a good title. 9 In England, before the Vendor 
and Purchaser Act, 1874, 19 it was a technical rule followed by convey¬ 
ancers that possession proved for a period of sixty years should be 
regarded as unobjectionable title to a fee simple. A title for sixty years 
raised an inference that the vendor had a good title and the Courts acted 
upon it if the vendor could produce no better title, though the rule did 
not make the title positively a good title. 11 The Vendor and Purchaser 
Act, 1874, reduced the period to forty years except in certain cases. The 
period was further reduced to thirty years by S. 44 of the Law of Pro¬ 
perty Act, 1925. 12 


A buyer cannot be compelled to accept a doubtful title. 13 The 
failure to make out a marketable title will entitle the buyer to put an 
end to the contract. 14 The seller cannot enforce specific performance 


6. t (’23) 10 AIK 1923 Bom 148 (150, 152, 
154) : 47 Bom 369: 68 Ind Cas 862 (DB), 
Haji Oosman v. Harroon Saleh. 

(91) 15 Bom 657 (667), Haji Mahomed v. 
Musaji Esaji. 

(’28) 15 AIR 1928 Oudh 475 (477) : 110 Ind 
Cas 564 (DB), Mannu Singh v. Deputy 
Commissioner, Sitapur. 

t(’35) 22 AIR 1935 Bom 16 (18) : 59 Bom 
83 : 155 Ind Cas 564 (DB), Lallubhai 
Rupchand v. Mohanlal Sakarchand. 

7. (’22) 9 AIR 1922 Sind 33 (36) : 15 Sind 
L R 180 : 67 Ind Cas 19, Khemchand Ra- 
tanchand v. Dhalomal. 

(’87) 14 Cal 518 (526), Rally Doss v. Nobin 
Chunder. (Title depending upon the 
construction of .an ill-expressed docu¬ 
ment is one open to litigation.) 

8. (1902) 71 L J Ch 850 (858) : (1902) 2 

Ch 296, (313, 314), In re Douglas and 

Powell’s Contract. 

ISee also (1858) 141 E R 224 (231) 28 L J 
C P 129 : 116 R R 764: 7 W R (Eng) 133, 
Symmons v. Heseltine .] 

9. (1912) 81 L J Ch 588 (591) : (1912) 2 
Ch 1 (9) : 106 L T 548, In re Atkinson 
and HorselVs Contract. 

10. (1874) 37 & 38 Viet., Ch 78. 

11. (1857) 62 E R 66 (71) : 4 Drew 170 : 
4 Jur (NS) 600 : 6 W R (Eng) 201 : 113 
R R 330, Parr v. Lovegrove. 

[See also (1809) 127 E R 901 (901) : 1 
Taunt 430 : 10 R R 560, Barnwell v. 
v. Harris .] 

12. 15 Geo. V, Ch 20. 

13. (1755) 28 E R 433 (433) : 2 Ves Sen 
679, Mitchel v. Neal. 

(1879) 48 L J Ch 837 (842) : 12 Ch D 131 
(148) : 40 L T 828 : 27 W R (Eng) 826, 
Broad v. Munton. 

[See also (1855) 24 L J Ch 246 (248) : 3 
W R (Eng) 231 : 24 L T (O S) 307 : 103 


R R 86, McCulloch v. Gregory .1 

14. t (’27) 14 AIR 1927 Bom 195 (202) : 51 
Bom 247 : 101 Ind Cas 229 (DB), R. G. 
Lakhmidas & Co. v. Dorab Tata. 

(’25) 12 AIR 1925 Sind 220 (220, 221) : 88 
Ind Cas 569 (DB), Sharafdin v. Allahbux. 
(Where in view of the doubtful charac¬ 
ter of the title of the property, if the 
purchaser had completed the purchase 
he would have been required to bring 
a law suit and would not have obtained 
possession of the land without further 
litigation held that he was justified in 
not completing the purchase.) 

(’28) 15 AIR 1928 Lah 154 (156) : 9 Lah 
67 : 110 Ind Cas 850 (DB), Sham Das v. 
Kishan Chand. 

(1834) 110 E R 1058 (1062) : 5 B & Ad 

992 : 3 L J (N S) K B 31 : 39 R R 715, 

Souter v. Drake. 

(1854) 139 E R 253 (257) : 14 C B 616 : 98 

R R 785 : 23 L T (OS) 58 : 23 L J C P 

137 : 2 W R (Eng) 421, Wilson v. Wilson. 

(1858) 140 E R 986 (1001) : 4 Jur (NS) 
414: 27 LJCP 210: 6 WR (Eng) 372: 
31 L T (O S) 83 : 114 R R 604, Poppleton 
v. Buchanan. 

(1827) 38 E R 705 (706) : 4 Russ 5, Bryant 
v. Beek. 

[See also (1890) 59 L J Ch 604 (607) : 45 
Ch D 310 (316) : 63 L T 21 : 38 W R 
(Eng) 657, In re Head’s Trustees & 
MacDonald. (Title different from that 
originally contracted.) 

(1879) 48 L J Ch 239 (241) : 10 Ch D 736 
(742) : 27 W R (Eng). 654, Weston v. 
Savage. (Contract by S to sell the resi¬ 
due of his lease for twelve years to W— 
Lessor having right of option to deter¬ 
mine the lease at the end of five years—• 
W was not bound to accept what was 
offered.)] 
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of the contract 16 unless the buyer has waived the defect in title. 16 The 
same principle will apply where there is an express contract to make 
out a marketable title and the vendor fails to make it out. 17 Where a 
prior conveyance was discovered by the buyer after the contract for 
sale it was held that he was entitled to rescind the contract even if it 
appeared that such prior conveyance was a voluntary conveyance in 
fraud of creditors. 18 A seller who had no title at the date of the con¬ 
tract but who makes a good title at the date on which the conveyance 
is to be completed must be held to have a good title and the buyer can¬ 
not refuse to complete it on the ground that there was no title at the 
date of the contract. 19 


The obligations imposed by this clause and the next are particular 
applications of the general duty discussed above, of the seller to make 
out a good title. While this clause enacts that the seller must produce 
to the buyer on his request all documents of title relating to the pro¬ 
perty which are in the seller’s possession or power, the next clause 
requires him to answer all relevant questions put to him by the buyer 
in respect of the property or the title thereto. 


The duty of the seller to produce documents of title under this 
clause arises only “on the request” of the buyer and not if there is no 
such request. 20 Further, the seller is bound to produce only such docu¬ 
ments which are in his possession or power and not the documents 
which are not in his possession or power, though, if he has 
expi essly agreed to produce the title deed such agreement will be a con- 
tract to the contrary and he cannot escape liability by relying upon this 
clause. Where in a contract for sale of a house, the seller undertook 


15. (1828) 38 E R 540 (544, 545) : 3 Russ 
171 : 6 L J Ch 164 : 27 R R 59, Stevens 
v. Guppy. 

(1825) 3 L J (OS) Ch 100 (101), Boxhall 
v. Jackson. 

(1834) 40 E R 97 (97, 98) : 3 My & K 255: 
41 R R 65, Lesturgeon v. Martin. 

16. (1828) 38 E R 540 (544, 545) : 6 L J 
Ch 164 : 27 R R 59, Stevens v. Guppy. 
(Purchaser of a share in co-partnership 
business by taking possession and acting 
as co-partner does not waive his right 
to marketable title, when the contract 
states that a good title shall be made by 
a stipulated future date.) 

(1825) 3 L J (OS) Ch 100 (101), Boxhall 
v. Jackson. 


(1834) 40 E R 97 (97, 98) : 3 My & K 25! 

41 R R 65, Lesturgeon v. Martin. 

(1917) 86 L J Ch 368 (370) : (1917) 1 Ch 
414 (419), Alderdale Estate Co. 

McGrory. (Purchaser taking with noti 
of the defect—Duty to make good ti 
does not exist to the extent to which t 
purchaser has knowledge.) 

(1867) 15 W R (Eng) 860 (861), Henders 
v. Hudson. (Purchaser with knowledge 
misdescription—He cannot object on t 

Sio d venc * or ^ not maice a g°' 

17 ' t/ 25 ) 12 AIR 1925 Bom 64 (65, 68) 

Ueghii M °°* 


li AIR 1924 Bom 252 (257) : 87 Ind 
Cas 230, P. D. DeSouza v. K. R. Daphtary. 
(’25) 12 AIR 1925 Bom 69 (79) : 49 Bom 
245 : 89 Ind Cas 553 (DB), Hirachand 
Amersey v. Jayagopal Gangabishan. 
(1882) 31 W R (Eng) Dig 210 (210) : 9 QBD 
616 (620) : 47 L T 491, Cato v. Thompson. 
(Knowledge of the purchaser of the res¬ 
trictive covenants in title will not modify 
the terms of such express contract.) 
(12) 14 Ind Cas 811 (811) (Low Bur), 

Cohen v. Mg. Ba Chit. 

18. (1872) 21 W R (Eng) 73 (74) • L R 7 

« L J Ex 197, Clarke i.WilL 
1884 54 L J Ch 517 (521) : 33 W R 
(Eng) 64, Games v. Bonnor. (Subsequent 
possessory title under statute of limita- 
15 a marketable title.) 

U890) 59 L J Ch 636 (637) : 44 Ch D 218: 

SJl T , 23 : 38 , W R (Eng) 469, In re 
Bryant & Bamingham’s Contract. 

See also Halsbury, Laws of England , Vol. 
XXV, page 342. 

20 or ( T 17 ? 4 AI ? 1917 Low Bur 166 (167) : 

IV £? S 373 (DB >’ Maung Po Te v. 
Maung Shwe Ko. 

21 j>rt f T 4 2 ) n° 1943 Mad 593 < 596 > 597 ) : 

243 Ind Cas 239 Ra-thna Bai v. Mrs. Bar- 

iass. (Some of the documents of title 

may not be with the seller and they may 

e m the possession of a mortgagee or 

a trustee or some other person from 

whom they could be procured for the in- 

, of . , the buyer—Such documents 
3 be held to be in the power though 
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the seller did not unHerH , 3 rela j mg to the house >” was held that 
rnlkine not th» Unde f tak u e t0 produce all the documents necessary for 

than what thu C ° mplete cha ‘ n title. The seller meant to do no more 

\ h ciaiise says that a seller must do. 22 For instance the 
Jl u ^ r cannot insist on the seller taking out a probate of a will 2 3 
the buyer is not satisfied with the title 8 on the^documents which are oro! 
duced and which alone the seller is bound to produce and insists on P the 

whfch P he t did mg t d ° C T e t n l S WhiGh are not in his Possession or power and 
tTansfi tf n undertak e to produce by the terms of the contract for 
transfer, the seller is entitled to rescind the contract.** 

W J 1 ?. re , a c °otract of sale mentions a sum to be paid as damages in 
case of its breach and the buyer refuses to carry out the contract^aCer 

frf S 1l er k 3S made ° Ut 3 marketa hle title the seller is entitled to claim 

trart Act bUyCr r . < r asonable compensation under section 74 of the Con 
tract Act, even without showing that he has actually suffered any loss™ 

it i 4 ' Answering relevant questions—Paragraph 1 Clause tel t„ 

iS^Pisi 

E S; ESH?5 S “i-ii?™ 

examines it with the original document and if he f bs .^ act . * he b uyer 

the seller can bv notirp i; m :+ o ui even ^ of unreasonable delay 

tions and, upon tfie buyerl defaulTreTcdnd ‘ihe r f ° r . sendin g i" objec- 
chaser will be assumed to have accepted the^itle.' ° ntract ’ or the Pur- 

This practice does not obtain in this countrv The n , 

> Produce under the last clause at fhPP.P. Tbe , seI er has mere- 


-x, vi. [vj to me nest of hie infAr^.F r —er. 

put to him by the buyer in respect to thenmn°t a11 re J_ evant questions 

If he gives an answer which he knows to he fT £ ° r the titIe thereto. 

a breach of duty a nd misrepresentation. 2 SG he would be guilty of 

IE* the . Possession of the seller—But 

nli k a !i S doe r S not throw upon the seller 
the burden of putting himself to the ex¬ 
pense of procuring deed not in his pos- 

“I. power , unl «* there is a ran- 
to the contrary.) 

(14 L 1 AIR 191 4 Cal 137 (139) : 41 


Cal 


Haradhan 
213 


852 : 23 Ind Cas 214 TdB) 

v - Bhagabati Dasi. 

t j ^ 30 AIR 1943 Mad 593 (597) • 213 

23 Ind C43)%o 3 Am a m n ^ ? Gi V ' Mrs * Barra ™- 
kj 43) 39 AR * 1943 Mad 593 (597) : 213 

24 a 5, a ^" a Bai v ’ Mrs - Barrast. 
r i 12* 30 AIR 1943 Mad 593 (597) • 213 

25 t 3ai v Mrs Bawl 

• (29) 16 AIR 1929 Mad 783 (784), 


Meyyappa Chetty v. Nachamm a rA^hi~ 
i tt i i Note 4 

F ™ *~ Vo1 - ^ 

18 t 52) R 770 ( 772 > • 16 Beav 239 • 1 R 
Jur 1005 : 1 W R fp-nni ao * lfJ 

SsSS,^ ”HFs 


3 T. P.—56 
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Where a requisition is made by the buyer, the seller must have a 
reasonable time to comply with it; the buyer cannot put an end to the 
contract before such time. 3 The requisition must be specific. A gene¬ 
ral inquiry such as, whether to the knowledge of the seller, there are 
any incumbrances affecting the property need not be answered by the 
seller. 4 The seller must answer the requisitions made to the best of 
his information and then it would be open to the buyer to say whether 
he would accept the title as made out. 5 

An information regarding the income or the rental of the property 
to be sold is a relevant question within the meaning of this clause.® 

Contract to the contrary. 

Even where the seller has, under the contract, an express power 
of rescission, if requisitions are made, which he is unwilling to comply 
with, it has been held that the power does not enable him to override 
reasonable requisitions. 7 


5. Payment of price and execution of conveyance—Paragraph 1, 
clause (d).—This clause provides that on payment or tender of the price 
and the tender of a proper conveyance by the buyer, the seller must 
execute the conveyance at a proper time and place. It is the duty of 
the buyer not only in the first instance to pay or tender the price, but 
also to prepare a conveyance and tender it to the seller for execution, 1 
In considering what is a proper time, the general rule to be remember¬ 
ed is that in a contract for sale of land, time is not regarded as being of 
the essence of the contract, 1 * if there is nothing in the express stipula¬ 
tions between the parties, the nature of the property, or the surround¬ 
ing circumstances which would make it inequitable to apply the rule. 2 


.3. (1865) 55 ER 680 (681): 34 Beav 

376 : 145 R R 561, Micholls v. Corbetf. 

4. (1901) 70 L J Ch 477 (486) : (1901) 2 
Ch 231 (258) : 84 L T 397 : 49 W R 
(Eng) 451, Taylor v. London & County 
Banking Co. (In re Ford & Hill, (1879) 
48 L J Ch 327, followed.) 

5. (1861) 54 E R 566 (567) : 29 Beav 104 : 
30 L J Ch 470 : 9 W R (Eng) 363 : 131 
R R 473, Turpin v. Chambers. 

6. (’32) 19 AIR 1932 Nag 148 (149) : 28 
Nag L R 184 : 140 Ind Cas 209, Prem- 
chand v. Ram Sahai. 

7. (’27) 14 AIR 1927 Bom 195 (201) : 51 
Bom 247 : 101 Ind Cas 229 (DB), R G. 
Lakhmidas & Co. v. Dorao Tata. 

Note 5 

1. (T9) 6 AIR 1919 P C 124 (125) : 55 Ind 
Cas 791 (PC), Ma Hmt v. Maung Po Pu. 
023) 10 AIR 1923 Nag 37 (39) : 75 Ind Cas 
889, Dinfcer Rao v. Ayub. (When a 
purchaser is in actual possession or re- 
• ceipt of the rents and profits he must 
pay interest upon his purchase-money 
(unless lying idle with notice of the fact 
to the vendor) from the time fixed or 
completion of the transaction.) 

(1843) 114 E R 957 (960) : 4 Q B 422 (428) : 
12 L J Q B 120 : 62 R R 395, Stephens 
v. De Medina. 

(’20) 7 AIR 1920 Mad 423 (424) : 55 Ind Cas 
( 377 (DB), Narayana v. V enkatasubba. 
t(’28) 15 AHt 1928 Bom 328 (330) : 113 


Ind Cas 161 (DB), Kapadvanj Municipa¬ 
lity v. Ochhavlal Damodar. 

(’27) 14 AIR 1927 Oudh 159 (160) : 100 Ind 
Cas 494 (DB), Mohammad Yawar v. 

Wazir Hasan. (Payment or tender into 
Court is sufficient payment or tender for 
the purpose of this section.) 

[See (’07-08) 4 Low Bur Rul 86 (87), Ba 
Pe v. Ma Ma] 

la. t (’20) 7 AIR 1920 Cal 651 (653) : 57 
Ind Cas 121 (DB), Mahadeo Prosad v. 
Narain Chandra. 

(19) 6 AIR 1919 Sind 68 (69) : 12 Sind LR 
144 : 50 Ind Cas 41 (DB), Allibhoy Ibra- 
himji v. Dowlatram Valabdas. 

7(’25) 12 AIR 1925 Mad 211 (212) : 85 Ind 
Cas 521, Suryanarayanamurthi v. Satya- 
narayanamurthi. 

(15) 2 AIR 1915 Mad 546 (547) : 26 Ind 
Cas 121 (DB), Veerayya v. Siuayya. 

[See also (1877) 46 L J Q B 537 (540) : 36 
L T 738 : 25 W R (Eng) 790 : 2 C P D 
342, Patrick v. Milner.'] 

2. (’21) 8 AIR 1921 Mad 141 (141) : 61 
Ind Cas 457 (DB), Ranganathan Chatty v. 
Parthasarathy Chetty. 

(15) 2 AIR 1915 Mad 546 (547) : 26 Ind 
Cas 121 (DB), Veerayya v. Sivayya. 

(Sale arranged in order to meet expenses 
of marriage taking place on a certain 
date—Time is the essence of contract.) 

t( 19) 6 AIR 1919 Sind 68 (69) : 12 Sind 
L R 144 : 50 Ind Cas 41 (DB), Allibhoy 
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But though time is not the essence of the contract the tender of tfte 

price and of the proper conveyance must be m£de within a reasonable 

time having regard to the facts of the particular case. 3 Where there' / 

is unreasonable delay in the completion of the contract, either party can 

make time the essence of the contract by giving notice to the other 

limiting the time for performance, at the expiration of which he will 

treat the contract as broken. 4 Such limitation of time also must be 
reasonable. 6 


Where the buyer does not tender the price or the conveyance as 
required by this section he must be deemed to have refused to perform 
his part of the contract and this would entitle the seller to put an end 
to the contract under S. 39 of the Contract Act. But where the seller 
refuses to execute a proper document it is not necessary for the buyer 
to go through the useless form of tendering a conveyance to the seller 
for execution before he can enforce his contract against the seller by 
specific performance. 6 * J 


Where the buyer has performed his part of the contract it is the 
duty of the seller to execute the conveyance. 6 This duty is not dis¬ 
charged by the execution of a document which is not operative to effect 


lbrahimji v. Doiolatram Valabdas. (Af¬ 
firming AIK 1916 Sind 71 : 9 Sind L R 
137.) 

(’27) 14 AIR 1927 Sind 49 (50) : 19 Sind 
L R 41 : 97 Ind Cas 269, Abdulali Moosa- 
bhoy v. Gokaldas Lalji. 

(1853) 43 E R 112 (114, 115) : 3 De G M 
& G 284 : 22 L J Ch 398 : 20 L T (O S) 
215 : 98 R R 139, Roberts v. Derry. 

(1915) 84 L J Ch 259 (268, 270) : (19J5) 
App Cas 386 (401) : 112 L T 664, Stick- 
ney v. Keeble. 

[See also (’88) 12 Bom 558 (672), Haji 
Fakir Mahomed v. Shaik Abdulla. (On 
the facts time was held to be essence of 
the contract.) 

(’33) 20 AIR 1933 Mad 736 (742, 743) : 145 
Ind Cas 1023 (DB), Pichai Moideen Row- 
ther v. Chathvrbuja Das Kushal Das & 
Sons. (Time was not the essence of 
contract in the beginning but was made 
so afterwards.)] 

3. (’29) 16 AIR 1929 P C 195 (200) : 116 
Ind Cas 388 (PC), Binda Prasad v. Ki- 
shori Satan. 

[ See (’25) 12 AIR 1925 P C 124 (126) : 83 
Ind Cas 440 (PC), Motilal ltchhalal v. 
Haji Moosa Haji Md. 

(’2*) 14 AIR 1927 Sind 49 (50) : 19 Sind LR 
41 : 97 Ind Cas 269, Abdulali Moosabhoy 
v. Gokaldas Lalji.] 

4. (1843 ) 49 E R 772 (773) . 6 Beav 124 : 
63 R R 32, King v. Wilson. 

(1870) 39 L J Ch 606 (608) : L R 10 Eq 
281 : 18 W R (Eng) 749, Webb v. Hughes. 
(Should not terminate abruptly but 
- should give other party reasonable time 
to complete contract.) 

t(*20) 7 AIR 1920 Cal 651 (654) : 57 Ind 
Cas 121 (DB), Mahadeo Prosed v. Narain 
Chandra. 

*(’28) 15 AIR 1928 Lah 154 (155, 156) : 9 
Lah 67 : 110 Ind Cas 850 (DB), Sncm Das 


v. Kishan Chand. 

(’88) 1888 Bom PJ 75 (DB), Hanment v. 
Krislinaji. (1915) 84 LJ Ch 259 (268 

270) : (1915) App Cas 3o6 . 112 L T 664, 
Stickney v. Keeble. 

(1892) 61 L J Ch 113 (115) : (1802) 1 Ch 
313 (321) : 65 L T 706, Compiun v. Bag- 
ley. 

(1853) 43 E R 112 (114, 115) : 22 L J Ch 
398 : 20 L T (OS) 215 : Do R R l 3 y, 
Roberts v. Berry. 

5. (1870) 39 L J Ch 633 (608) : 1C L R 

Eq 281 : 18 W R (Eng) 74.9, Webb v. 
Hughes. 

(1892) 61 L J Ch 113 (115) : (1832) 1 Ch 
313 (321) : 65 L T 706, Compton v. Bag- 
ley. 

t(’20) 7 AIR 1920 Cal 651 (654) : 57 Ind 
Cas 121 (DB), Mahadeo Prasad v Narain 
Chandra. 


5a. (’67) 4 Bom H C R (O C) 125 (128) 
(DB), Essaji Adamji v. Bhimji. 

1( 21) 8 AIR 1921 Low Bur 16 (18) : 11 
Low Bur Rul 94 : 65 Ind Cas 405 (DB), 
Santhayi Ammal v. JV2. K. Mahomed. 

6. (’25) 12 AIR 1925 Rang 382 (383) : 92 
Ind Cas 777 (DB), Maung San Pwe v. 
Hamadanee. (Where a purchaser has 
entered into possession of land and paid 
the purchase price the vendor is bound 
to convey on demand to the purchaser 
under S. 55 (1) (d).) 

(’ll) 12 Ind Cas 78 (79) (DB), (Mad), 

Muthia Chetty v. Kasivari Somasundara. 
t (’21) 8 AIR 1921 Low Bur 16 (17) : 11 
Low Bur Rul 94 : 65 Ind Cas 405 (DB), 
Santhai Ammal v. M. K. Mahomed. 

(’27) 14 AIR 1927 Rang 234 (235) : 104 Ind 
Cas 361, Sit Chauk v. Manu Miah. 

Note:—This was also the law even before 
the Act: See (’73) 20 Suth W R 481 (481) 
(DB), Fukeer Ahmad v. Issur Chunucr. 
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a legal transfer. 7 Thus, the offer of an unregistered document is not a 
discharge of the obligation. The buyer may refuse to receive it with¬ 
out its being registered. 7 * Where, however, the seller has executed the 
conveyance tendered by the buyer and handed it over to him, and the 
buyer has received it, the seller is not under any further obligation to 
get it registered. The buyer can himself present the document for re¬ 
gistration and get it registered. 8 Where he has allowed the time for 
registration to elapse it was held by the High Court of Madras that he 
was not entitled to ask the seller to execute another conveyance. 9 

Where the buyer has paid the price but the conveyance has not 
been executed for some reason, such as the default of the seller or the 
contract becoming unenforceable or for some other reason, the buyer can 
recover the purchase-money paid by him, 10 with interest from the date 
of the demand of the purchase-money. 11 

In England a buyer can always demand that the conveyance should 
be executed either in his favour, or in favour of any person he may 
nominate . 12 This clause merely enacts that the seller shall execute 
a proper conveyance; it does not say that it should necessarily be in 
favour of the buyer. It has been held by the High Court of Bombay 13 
that the rule of English law would apply here also and that the buyer 
can, under this clause, call upon the seller to execute a conveyance in 
favour of his nominee. It is also the rule in England that the buyer 
may require the seller to convey the property in parcels on receipt of 
the whole purchase-money and the additional cost of the several con¬ 
veyances, provided they are executed at the same time and not at vari¬ 
ous times. 14 


6. Duty to preserve property and documents of title—Paragraph 1, 
clause (e).—As has been seen in Note 23 on S. 54, a contract for sale in 
England makes the buyer of the property purchased an owner in equity. 
As a consequence of this the seller in possession of the property after 
the contract for sale is regarded as a trustee for the buyer and is bound 
as such, to take as much care of the property and of the documents of 
the title relating thereto, as a prudent man would take of his own pro¬ 
perty. In Shaw v. Foster 1 Lord Cairns said : 


“I apprehend there cannot be the slightest doubt of the relation 
subsisting in the eye of a Court of equity between the vendor and 


7. (’21) 8 AIR 1921 Low Bur 16 (17, 18) : 
11 Low Bur Rul 94 : 65 Ind Cas 405 (DB), 
Santhayi Animal v. M. K. Mahomed. 

7a. (’28) 15 AIR 1928 Mad 344 (345) : 108 
Ind Cas 782, Valamhalachi v. Durasicami 
Pillai. (Purchaser accepting unregister¬ 
ed document. Vendor relieved from ten¬ 
dering registered document.) 

8. (’16) 3 AIR 1916 Mad 14 (16) : 29 Ind 
Cas 195 (DB). Kuppanna v. Kuppanna. 

9. (’28) 15 AIR 1928 Mad 344 (345) .: 103 
Ind Cas 782, Valamhalachi v. Duraiswami 
PiUai. 

10. (’67) 4 Bom H C R (O C) 125 (129) 

(DB), Essaji Adamji v. Bhimji Pursho - 

tam. (Money deposited with auctioneer 

as stake-holder—Action to recover lay 

against auctioneer and not against ven¬ 

dor.) 

(’03 ) 25 All 618 (624, 625) : 1903 All W N 

117 (DB), Udit Narain v. Muhammad 


Minnat-ullah. (11 AH 47 relied on.) 

t(34) 1834 Cal 699 < 7 02) : 152 Tnd 

au ??’ Pr ° b ° dh Kumar v. Gdlanders 
Arbuthnot & Co. (Vendor failing to per¬ 
form his part of contract—The surety for 
vendee not liable to pay any sum under 
guarantee.) | 

U p„PP 24 n S !! th W R 457 < 458 > (DB), Mt. 

Patashee Dobain v. Hardeo Narain. (In- 
rest awarded from date of suit) 

469 (1 M74\ % L J 356 8 Ch D 

19 469 4^ 4 ™ E A g £ 0nt (EaH) V - Sm ' tk - 

13 cq ( r 35) 3935 Bom 340 (341, 343): 

157 ^ Cas 1052 *DB), 

Bombay * ^ °^ dal 

U dJ 18 J 7) 46 W Ch 356 < 358 > : 6 Ch D 
469, Egmont (Earl) y. Smith. 

■t * Note 6 

(1873) 42 L J Ch 49 (56) •* L R *5 H Ti 
321 : 27 L T 281 : 20 WR (feg) £7 
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the purchaser. The vendor was the trustee of the property for the 
purchaser.He was a trustee having a personal and substan¬ 

tive interest in the property, a right to protect that interest, and 
equally a right to assert that interest if anything were done in 
derogation of it.” 2 

The above passage deals with the right of the vendor to protect the pro¬ 
perty. The vendor has a duty to protect the property on the same prin¬ 
ciple. In Clarke v. Ramuz 3 Lord Coleridge, C. J., observed as follows : 

“The foundation upon which the plaintiff’s claim in the action is 
rested comes to this, that upon a contract for the purchase and sale 
of land, though at law the property in the land does not pass until 
the execution of the conveyance, still, between the time of the con¬ 
tract and the execution of the conveyance, the vendor is in the 
position of a trustee for the purchaser—not exactly in the same 
position as a trustee in the ordinary sense, but that he is subject 
to certain of the duties of a trustee, one of these being to use rea¬ 
sonable care to preserve the property, as far as may be, in the same 
state as when the contract was entered into.” 

In this country the principle that a contract for sale conveys an 
equitable interest to the buyer is not recognised as is shown by the para¬ 
graph in S. 54, which enacts that a contract for sale of immovable pro¬ 
perty does not of itself create any interest in or charge on the property 
sold. Consequently, the rule that after a contract for sale the seller 
is a trustee for the buyer would not be applicable. This clause must, 
therefore, be interpreted as applying to a stage after the ownership has 
passed to the buyer and before the delivery of the property to the 
buyer. 4 The words used namely, “between the date of the contract 
oj sale and the delivery of property” would also seem to make this clear. 
Further the previous clause deals with the duty of the seller to execute 
the conveyance and this clause coming after if" is obviously meant to 
refer to the seller’s duty after the conveyance and before the delivery 
of property. This clause is, however, referred to sometimes as having 
reference to a stage between the contract for sale and the delivery of 
property on the analogy of English decisions. 6 It is submitted that this 
view is not correct. 

A loss or destruction of title deeds will be a damage done to the 
property. 6 

7. Duty to give possession—Paragraph 1, clause (f).—This clause 
imposes an obligation on the seller to deliver to the buyer, such posses¬ 
sion of the property, as its nature admits. 1 ' The right to possession, 

2. See also the jollowing cases : perty, 2nd Edition, 1931, p. 105, S. 84 and 

(1922) 91 LJ Ch 228 (230) : (1922) 1 Ch p. 112, S. 91. 

162 (163) : 126 L T 594 : 66 S J 124, 5. Shephard and Erown, Commcr.Uiries 

Golden Bread Co. v. Hemmmgs. on Transfer of Property Act 7tn Edn 

(1872) 21 W R (Eng) 179 (180) : 8 Ch 173 1910, p. 200. 

(177) : 42 L J Ch 225 : 27 L T 840, Phil- 6. (1853) 68 E R 1182 (1184) : 11 Hare 49 : 
lips v. Silvester. 22 L J Ch 1063 : 17 Jur 708 : 90 R R 564, 

3. (1891) 60 L J Q B 679 (681) : (1891) 2 Brown v. Sewell 

Q B 456 (459, 460) : 56 J P 5. Note 7 

[See also (1887) 56 L J Ch 840 (843, 844) : 1. ('24) 11 AIR 1924 Mad 360 (362) : 47 
35 Ch D 390 (397) : 57 L T 179, Royal Mad 150 : 77 Ind Cas 542 (D13;, Sundara 
Bristol Permanent Building Society v. Ramanujan v. Sivalingam Pillai. 

Bomash. (Phillips v. Silvester, (1872) 8 (’09) 4 Ind Cas 63 (64) (DB) (Cal), Copal 

Ch 173, followed.)] Chandra v. Krishna Chandra. (Obiter.) 

4. L. G. Mukerji, Law of Transfer of Pro- 



886 [S 55 N 7] 


RIGHTS AND LIABILITIES OF BUYER AND SELLER 


under this clause, arises in cases where a conveyance is necessary, only 
on the execution of the conveyance; for a contract for sale does not of 
itself create any interest in or charge on the property sold. In a suit for 
specific performance of the contract for sale, the law allows the plain¬ 
tiff, for the sake of convenience and in order to avoid multiplicity of 
suits, to make a claim for possession also. 2 But it is not obligatory on • 
the plaintiff to make such a claim and it is open to him, after the exe¬ 
cution of the conveyance, or after the suit for specific performance is 
decreed, to sue for possession on the basis of his title, and such suit 
cannot be barred by the operation of O. 2 R. 2 of the Civil Procedure 
Code merely by reason of the fact that the prior suit for specific perform¬ 
ance did not include a prayer for possession. 3 The position might be 

different where there has been express agreement not only to convey 
but also to deliver possession; in such a case the right to the execution 
of a conveyance and the right to possession may arise coincidentally and 
a suit for specific performance alone might bar a subsequent suit for 
possession based on the same agreement. 4 

It has been seen in Note 5 that an ordinary contract for sale is not 
only to convey to the purchaser but to convey to such persons as the 
purchaser shall nominate. This clause is based upon that principle, in 
that it obliges the seller to give possession to the buyer or to such person 
as he directs . 5 


Where the property sold is a house, the possession that its nature 
permits delivery of, is vacant possession 6 and it may be delivered by 
giving delivery of the keys. 7 Where the property sold is in the posses¬ 
sion of tenants, it has been held that the handing over of the title deeds 
is a sufficient delivery of possession. 8 

The obligation under this clause is on the seller to give possession 
and not on the buyer to go and take possession. 9 


Where the seller fails to give possession after the execution of the 
conveyance the remedy of the buyer is to sue for recovery of possession 
and not to sue for specific performance. 10 In the undermentioned 


2. t(’25) 12 AIR 1925 Bom 181 (182) : 86 
I.C. 137 (DB), Krishnaji Babaji v. San- 
gap-pa Murigappa. 

(’38) 25 AIR 1938 Rang 290 (291) : 178 I.C. 
157, A. S. Chettyar, Firm v. P. II. S. 
Meera Pillai. 

t(’10) 37 Cal 57 (61) : 5 Ind Cas 205 (206) 
(DB), Ranjit Sinha v. Kalidasi Dzbi. 

(’12) 16 Ind Cas 988 (991) (DB) (Cal), 

Feteh Chand v. Narsingh Das. 

3. *(’14) 1 AIR 1914 Mad 465 (467) : 38 

Mad 698 : 22 Ind Cas 912 (DB), Krish- 

nammal v. Manandiar Sundararaja. (Dis¬ 
senting from 22 Mad 24.) 

(’25) 12 AIR 1925 Bom 181 (182) : 86 Ind 
Cas 137 (DB), Krishnaji Babaji v. San- 
gappa Murigappa. (Nor can it be barred 
under S. 11, CP.C.) 

(’02) 12 Mad L Jour 71 (72) (DB), Chinna 
Krishna v. Darasami Reddi. 

( 08) 4 Nag L R 14 (17), Sheodin v. Godhi 
Bai. 

(’26) 13 AIR 1926 Rang 197 (198) : 98 Ind 
Cas 160, Maunk Myo v. Maung Paw Shun. 

(’24) 11 AIR 1924 Mad 360 (363) : 47 Mad 
150 : 77 Ind Cas 542 (DB), Sundara 


Ramanujam v. Sivalingam Pillai. 

t (’18) 5 AIR 1918 Nag 221 (223) : 14 Nag 

L R 176 : 48 Ind Cas 188, Pandu v. Stfal 
Prasad. 

4. (’24) 11 AIR 1924 Mad 360 (363) : 47 
Mad 150 : 77 Ind Cas 542 (DB), Sundara 
Ramanujam v. Sivalingam Pillai . 

5. (’29) 16 AIR 1929 Bom 24 (30) : 113 Ind 

Cas 313, Vallabhdas Mulji v. Pranshan - 
kar. 

6 - <’32> 1932 Mad W N 122 (124) (DB), 

Panchapagesa Ayyar v. Arunachala Mu- 
aahar. 

7. (1801) 31 E R 875 (877) : 5 Ves 818 : 5 
R R 176, Guest v. Homfray. 

8 - W) 8 Ind Cas 605 (605) (DB) (Low 
Bur), Suliman Ahmed v. Palaneapp a 
Chetty. (Buyer acquires the right to re¬ 
ceive rent and such acquisition is the 
possession the nature of property ad¬ 
mits.) 

9. (’16) 3 AIR 1916 Pat 222 (222, 223) : 1 
Pat L Jour 140 : 35 Ind Cas 539 (D£>), 
Darpan Koer v. Kedar Nath. 

10 ‘ (M 1911 Pun Re No. 18 : 9 Ind Cas 
238 (239), Bhanjan Ram v. Sohaura. 
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case 11 certain property was conveyed by a registered deed. The pro¬ 
perty was in the possession of certain persons without any title. The 
buyer without calling upon the seller to deliver to him possession of 
the property sold, instituted a suit against the wrongdoers in possession 
and succeeded in getting possession. Thereafter he sued the vendor for 
recovery of the amount of expenses incurred by him in that matter. It 
was held by the Rangoon High Court that he was not entitled to succeed, 
and that the remedy of the buyer was to sue for the specific performance 
of the contract for sale or for damages. It is submitted that this last 
observation is not correct. After the execution of the conveyance there 
can be no specific performance of the contract for sale. 

The breach of a covenant for title will not entitle the buyer to 
avoid the sale on that ground but will entitle him only to a claim for 
damages. 12 It has, however, been observed by the Madras High 
Court 13 that where possession of a portion of the property sold is not 
given to the buyer, the latter can sue to avoid the sale itself on that 
ground. It is submitted that this view is not correct. 

Where the buyer knows that he will not get immediate possession 
and if under his contract he is entitled to such immediate possession of 
the property contracted to be sold he may under S. 39 of the Contract 
Act put an end to the contract even before he has completed the pur¬ 
chase by paying full consideration. 14 

8. Duty to pay public charges, rent and incumbrances—Paragraph 
1, clause (g).—In Dost Muhammad v. Sanjad Ahmed , 1 a case which 
arose before the passing of this Act, it was held that there was no obli¬ 
gation on the part of the seller to pay a public charge on the property 
accrued due before the date of the sale, and that if the buyer was com¬ 
pelled to pay such a charge after the completion of the conveyance he 
could not recover the amount from the seller under Ss. 69 and 70 of the 
Contract Act. Under this clause this decision would not be correct. 
The seller is, under this clause, bound to pay— 

(1) all public charges 2 and rent accrued due in respect of the pro¬ 
perty up to the date of the sale, 

(2) the interest on all incumbrances on such property due on such 
date, and 


11. (’37) 24 AIR 1937 Rang 31 (32) : 167 
Ind Cas 84, U Mya v. M. A. R. S. R. M. 
Chettyar Firm. 

12. (’33) 20 AIR 1933 Lah 262 (263) : 144 
Ind Cas 340, Udho Das v. Mehr Bakhsh. 

[See also (’42) 29 AIR 1942 Sind 81 (82) : 
I L R (1942) Kar 32 : 202 Ind Cas 584 
(DB), Allahdino Bacho v. Udhoomal. 
(Seller having title to part of property 
and buyer obtaining possession of part 
of property— Held, sale-deed executed 
was not a nullity which the buyer 
could ignore — Buyer could not ask 
for return of price before the con¬ 
veyance was rescinded—Sale-deed, 
however, was voidable because of 
material defect in seller’s title, such 
non-disclosure amounting to fraud under 
S. 55—Buyer’s remedy was suit for res¬ 
cission of sale-deed and for return of 
price under S. 38, Specific Relief Act.)] 

Also see Note 9. 


13. (’33) 20 AIR 1933 Mad 382 (383) : 144 
Ind Cas 726, Sadasiva Suryanarayana v. 
Rajalingam. 

14. (’32) 1932 Mad W N 122 (124, 125) 

(DB), Panchapagesa Ayyar v. Aruna- 
chala Mudaliar. 

Note 8 

1. (’83) 6 All 67 (67, 68) : 1883 All W N 
210 (DB). 

2. (’10) 8 Ind Cas 435 (435) (Mad), Dan- 
tuluri Ragavaraju v. Kanjaluri Raraa- 
sawmy. 

[Note:—Where a vendor pays an instal¬ 
ment under liability arising before the 
date of completion he is not entitled to 
recoupment against the purchaser unless 
the contract provides for it. Halsbury’s 
Laws of England. 2nd Ed. Supp. 918G. 
citing In re Watford Corporation and 
Warris contract (1943) Ch 82 : 59 TLR 
98. 
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(3) except where the property is sold subject to the incumbrances, 
the amount due on all incumbrances on the property then 
existing. 


The buyer can under this clause insist that the obligation under this 
clause should be fulfilled at or before the execution of the conveyance. 3 
He is not bound to accept any indemnity from the seller in respect of 
incumbrances on the property. 4 But this does not mean that the seller 
can escape liability in respect of the payments referred to above, by 
reason merely of the fact that the conveyance has been executed with¬ 
out fulfilling his obligation before that date. Thus, where property is 
sold free of incumbrances, but after the execution of the conveyance it 
turns out that the property is subject to incumbrances and the buyer is 
compelled to pay them, he can recover the amount so paid by him from 
the seller under S. 69 of the Contract Act. 5 There are, however, some 
observations, in the undermentioned case, 6 to the contrary, namely, 
that the provision under this clause is one which cannot be enforced 
against the seller after the completion of the purchase without an 
express covenant. In that case the sale was subject to incumbrances 
and the buyer had expressly, in the sale deed, undertaken to pay, in 
entirety, a prior mortgage referred to therein and the amount due under 
which was stated to be 16,300 rupees. It turned out that the amount 
actually due was about 23,000 rupees. The buyer having paid off that 
?™unt sued the seller for the excess amount paid by him. It was held 
that the buyer having undertaken to pay the mortgage in entirety had 
no claim against the seller. The observation referred to above was not 
really necessary for the decision. It is submitted that it is not correct. 


The sellers obligation .to discharge prior incumbrances on the pro¬ 
perty sold arises, in all cases, except where the property is sold subject 
to incumbrances. It is not correct to say that in order to raise this obli- 


3. (’35) 22 AIR 1935 Oudh 142 (142) : 153 

Ind Cas 811 (DB), Gauri Shankar v. 

Munnu. 

i (’26) 13 AIR 1926 Mad 569 (570) : 94 I. C. 
561, Kathamuthu Pillai v. Subramaniam 
Chettiar. 

4. (1907) 76 L J Ch 179 (181) : (1907) 1 
Ch 244 (248) : 96 L T 324, In re Weston 
& Thomas’s contract. 

5. (’28) 15 AIR 1928 P C 98 (99) : 50 All 
371 : 55 Ind App 135 : 108 Ind Cas 687 
(PC), Mt. Bhagwati v. Banarsi Das. 

f (’22) 9 AIR 1922 All 508 (509) : 70 Ind Cas 

• 802 (DB), Ram Gopal v. Bakhtawar 
Singh. 

(’08) 30 All 172 (175) : 5 All L Jour 243 
(FB), Munir-un-nissa v. Akbar Khan. (If 
vendee has paid incumbrances, he can set 
off the amount so paid against unpaid 
purchase-money.) 

(’04) 6 Bom L R 832 (834) (DB), Mani- 

shanker v. Ramkrishna. 

(’35) 22 AIR 1935 Oudh 142 (142) : 153 Ind 
Cas 811 (DB), Gouri Shankar v. Munnu 
(Where, .under the terms of a sale-deed 
tiie property is sold free from incum¬ 
brance, but the vendee fails to obtain 
possession, and has to pay off an encum¬ 
brance existing on the property before 
he could get possession, he is entitled to 


recover the money so paid by him and 
also to damages for the period he was 
kept out of possession of the property 
purchased by him.) 

[See also (’75) 7 N W P H C R 336 (337, 
338) (DB), Mazlxa Ali v. Mahomed Sahib 
Khan. (Case before T. P. Act—Sale of 
property — Prior mortgage not mentioned 
in the sale-deed and purchaser not aware 
of the mortgage — Suit by mortgagee 
before purchaser obtained possession and 

P u rC u er satisf y in g the mortgage-decree 
which was equal in amount to purchase- 
money - Principal of S. 69, Contract Act, 
applied and purchaser was entitled to a 
decree for possession without payment of 
purchase-money.) 

(’20) 7 AIR 1920 Nag 144 (145) : 55 Ind Cas 
152, Keshrimal v. Mt. Kadhai. (Case 
trom Berar —Transfer of Property Act 
did not apply — Held, on grounds of jus- 
tice, equity and good conscience that 
seller must, under the circumstances, be 
deemed to have contracted to indemnify 
the buyer against loss.)] 

Also see Note 9. 

6 - 17 AIR 1930 Cal 568 (571, 572) : 

57 Cal 683 : 128 Ind Cas 183 (DB), Bidhu 
Bhusan v. Umesh Chandra. 
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Ration the sale should be expressed to be free of incumbrances. 7 The 
mere fact that the buyer is aware of the incumbrance does not relieve 
the vendor of the liability to get the same discharged. 8 But there is no 
presumption that the sale is free of incumbrances. The question is one 
of fact in each case to be determined on the interpretation of particular 
document. 8 * 

In a sale of lease-hold property the seller must pay all the rent due 
up to the date of sale even though a portion of it had been incurred even 
before the seller himself owned the property. 9 

The liability of the seller to pay prior incumbrances, etc., is a per¬ 
sonal liability of the seller only and cannot be enforced against the 
transferee from him after the contract for sale falls through by reason 
of the seller’s non-compliance with this clause. 10 In other words the 
obligation under this clause is not one which runs with the land and 
cannot be enforced against any person other than the transferor. 11 Nor 
can any person other than the buyer enforce it. 12 Where even before 
the sale the prospective purchaser has paid off the arrears of public 
charges, they cannot be said to be due on the date of the sale within the 
meaning of this clause, which, therefore, will not apply to the case. 12 * 

Incumbrance. 

The word “incumbrance” in this clause is of sufficient amplitude to 
include also a recurring liability like that of a maintenance allowance. 13 
Where at the date of sale the property is under attachment, the vendor 
is bound is to pay off the money due to the attaching creditor under this 
clause. Where the vendee pays the amount to avert the sale of the pro¬ 
perty in execution, he is entitled to recover the amount from the 
vendor 13 * 

Contract to the contrary. 

Where the seller covenanted with the buyer that if by reason of any 
prior incumbrances the buyer lost possession, the seller would refund 
the purchase-money, it was held by their Lordships of the Privy Council 
that the covenant was not contrary to the statutory obligation under 


7. t (’29) 16 AIR 1929 All 791 (791) : 51 All 
1053 : 119 Ind Cas 1 (DB), Jugul Kishore 
v. Banwari Lai. (Private knowledge of 
encumbrance by vendee will not matter 
in the absence of specific contract in a 

Sa J e ^ 

<’34) 21 AIR 1934 Oudh 492 (493) : 10 Luck 
274 : 152 Ind Cas 221 (DB), Harcharan 
Lai v. Nurul Hasan Khan. 

I See also (’37) 24 AIR 1937 Rang 287 (292) : 
14 Rang 766: 170 Ind Cas 434 (DB), 

Alagappa Chettyar v. A. K. R. M.M. K. 
Chettyar Firm. (Agreement to convey 
land in satisfaction of decree amounts, in 
substance, to sale under S. 54, T. P. Act.)l 

8. (’27) 14 AIR 1927 Mad 193 (193) : 98 

Ind Cas 450, Chendrayya v. Hanumayya. 

8a. (’45) 32 AER 1945 All 39 (40, 41) (DB) 

Parshotam Parshad v. Taimur Ali Shah. 

[Property subject to encumbrance — Sale 
without any reference to discharge of 
mortgage or retention of any part of con¬ 

sideration by vendee for payment to mort¬ 
gagee— Sale held subject to encum¬ 
brance— AIR 1929 All 791 : 51 All 1053 
Expl.] 


9. (’24) 11 AIR 1924 Pat 822 (822) : 75 Ind 
Cas 975 (DB), Mt. Phul Kuer v. Ram- 
bhanjan Singh. 

10. (’26) 13 AIR 1926 Mad 173 (174) : 93 
Ind Cas 670 (DB), Venkataranga Aiyar 
v. Ramasamy Aiyar. 

11. (’27) 14 AIR 1927 Mad 1072 (1072) : 
106 Ind Cas 866, Visalakshi Animal v. 
Veeraswami Naiker. 

12. (’09) 3 Ind Cas 936 (937) (DB), (Mad), 
Kasim Moideen Rowther v. Annamalai 
Thevan. 

Also see S. 40, Note 14. 

12a. (’45) 32 AIR 1945 Bom 187 (195, 196 (D 
B), Gondal State v. Govindram Seksaria. 

[Per Kania J.] 

13. (’34) 21 AIR 1934 Oudh 492 (493) : 10 
Luck 274 : 152 Ind Cas 221 (DB), Har¬ 
charan Lai v. Nurul Hasan Khan. 

13a. (’46) 33 AIR 1946 Mad 244 (245) (DB), 
Nenikavur Bai v. Ranganatham Pillai. 

[The vendee is not bound to carry on ne¬ 
gotiation with the attaching creditor for 
a reduction of the amount nor is he 
bound to wait till the property is put up 
for sale.] 
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this clause, but was only an additional security. 14 Where the convey¬ 
ance is “subject to payment of all rents, taxes, rates, dues and duties 
now or hereafter to become payable to the Government or to the Muni¬ 
cipality,” there is a contract to the contrary within the meaning of this 
clause. 15 The recital in a sale deed that the right title and interest of 
the vendor in the property as purchased by him in court-action are being 
sold is not a contract to the contrary excluding his liability to discharge 
the existing encumbrances. 16 

9. Implied contract for title—Paragraph 2.—Paragraph 2 contem¬ 
plates a completed sale 1 and the contract implied by it corresponds to 
the covenants for title and for quiet enjoyment in an English 
conveyance. 1 ‘ 

Under the Roman law a warranty of title was, as a general rule, 
implied on the part of the seller of land, so that in case of eviction an 
action for damages lay against him at the instance of the buyer. The 
Common law of England did not recognise this rule but adopted the 
principle enunciated by the maxim caveat emptor (let the purchaser 
beware). 2 The meaning of the rule of caveat emptor was stated by 
Garth, C.J., in Gour Kishore Shaha v. Chunder Kishore Dutt Muzum- 
cfar 3 as follows: 

“That rule means that the buyer is bound by the law to take care 
of himself; he is bound to see that what he buys after satisfying 
himself that there is a good title. It is a very old maxim of law, and 
a very good one, that, if people will not assist themselves, the law 
will not assist them; if a person chooses to buy a property without 
looking into the title, he does so at his own risk, and the law will 
not help him to get rid of his bargain.” 

It was accordingly the practice in England before the year 1881, in order 
to avoid the effect of the rule of caveat emptor, to assist in all conveyan¬ 
ces, a covenant for title. And this practice was so general that a person 
agreeing to sell land was regarded as having agreed also to insert 
the proper covenant in the sale deed. As observed by Lord Eldon in 
Church v. Brown:* If a man covenants to sell a fee simple estate, free 
of all incumbrances, and says no more, it is clear, that the covenant 
carries in gremio, and in the bosom of it, the right to proper covenants.” 
In the absence of an express convenant inserted in the conveyance, the 
rule of caveat emptor applied, and the buyer could not hold the seller 
responsible for any defect of title after the conveyance was executed. 5 

14. ( 28) 15 AIR 1928 P C 98 (99) : 55 Ind la. (’49) 36 AIR 1949 Bom 154 (156) (DB), 
App 135 : 50 All 371 : 108 Ind Cas 687 A. E. I. Mansook v. Abdul Mahomed. 

(P C), Mt. Bhagwati v. Banarsi Das. (Re- *(’18) 5 AIR 1918 Mad 1315 (1321) : 40 Mad 
versing AIR 1924 All 937.) 338 : 39 Ind Cas 358 (FB), Adikesavan 

15. (’45) 32 AIR 1945 Bom 187 (192) (DB), Naidu v. Gurunatha Chetti. Per Sada- 

Gondal State v. Govindram Seksaria. shiv Aiyer, J.; Abdur Rahim, J., contra.) 

16. (’44) 31 AIR 1944 Mad 572 (573) Maha- ( 30) 17 AIR 1930 Cal 561 (563) : 57 Cal 

mood Mamuna v. National Bank of India , 1189 : 128 Ind Cas 321 (DB), Jyoti Pro- 

Tuticorin. sad Singh v. H. V. Low & Co. Ltd. 

Note 9. 2. Broom, A Selection of Legal Maxims> 

1. t(’30) 17 AIR 1930 Cal 561 (563) : 57 Cal 10th Edn., 1939, Page 528. 

1189 : 128 Ind Cas 321 (DB), Jyoti Pro- (’78) 3 Cal 806 (813) : 5 Ind App 116 (PC), 
sad Singh v.H. V. Low & Co. Ltd. Dorab Ally Khan v. Executors of K. Mo - 

[But see (’42) 29 AIR 1942 All 39 (41) : heeoodeen. 

ILR (1942) All 120 : 198 Ind Cas 397 3. (’76) 25 Suth W R 45 (46) (DB). 

(DB), Raghubir Saran v. Kunj Behari. A. (1808) 33 E R 752 (754) : 15 Ves 258 : 
(Sale deed not executed — Seller found 10 R R 74. 

to have no title — Paragraph 2 was as- 5. (1781) 99 E R 415 (417) : 2 Doug (K B) 

sumed to apply — Submitted not cor- 654, Bree v. Holbech. 

rect.)] 
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This principle was generally followed in this country also before 
the passing of this Act, 6 specially if the purchaser had knowledge of the 
defect of title. 7 By the Conveyancing and Law of Property Act, 1881 8 
and now by the Law Property Act, 1925, 9 certain convenants are im¬ 
plied in every English conveyance of free-holds or other interests in the 
land. They are four in number: that the seller has power to convey the 
land; that the buyer shall have quiet enjoyment of the land; that the 
land is free from encumbrances and that the seller will do all further acts 
necessary to assure the land to the buyer. In the case of conveyances 
by a trustee or by way of mortgage the covenant implied had reference 
only to incumbrances created by the person who conveys. 

This paragraph is framed so as to include all the covenants implied 
by the English Acts, 10 and something more. Under the English law 
the vendor covenants against the act of himself and of the persons through 
whom he claims otherwise than by purchase for value, 11 whereas under 
this paragraph he warrants the title which he professes to convey and 
his power to deal with it. 

In this respect this clause is an exception to the doctrine caveat 
emptor , so far as sales of immovable property by act of parties are con¬ 
cerned. 12 It implies a warranty of title in all sales executed after the 
Transfer of Property Act came into force whether such warranty be 
expressed or not in the convelance. 13 The warranty is absolute and, 


6. (’66) 6 Suth W R 152 (153) (DB), 

Nilmonee Singh Deo v. Gordon Stuart & 
Co. (In the absence of fraud or ex¬ 
press warranty of title in a sale of 
land, the vendee cannot recover from 
the vendor the consideration money 
when he finds that the vendor has no 
title.) 

t('76) 25 Suth W R 45 (46) (DB), Gour 
Kishore v. Chunder Kishore. 

ISee also (’86) 9 Mad 89 (91) : 9 Ind Jur 
419 (DB), Gajapathi v. Alagia. (If 
vendor is, however, guilty of fraud, 
then he will be liable for damages.) 

(’87) 1 CPLR 178 (179), Ramlal Mohan- 
lal v. Jawaharmal .] 

[But see (’67) 2 Agra 199 (199) (DB), 

Dwarka Dass v. Ruttun Singh. (A 
seller or mortgagor must always be 
held impliedly to warrant the title of 
the porperty sold or mortgaged.)] 

[See however (’74) 22 Suth W R 442 

(443) (DB), Amanoollah v. Mahomed 
Nasir. (Where a vendee is disposses¬ 
sed of the property purchased by him 
in consequence of the defect of ven¬ 
dor’s title to the property, the vendor 
and not the vendee should bear the 
loss as the latter put faith in the for¬ 
mer’s act of selling.)] 

7. (’76) 1876 Pun Re No. 90, page 180 
(181) (DB), Hira Nand v. Mahia. 

•(’75) 2 Ind App 131 (143) : 23 Suth 
WR 305 (308) (PC), Ram Tuhul Singh 
v. Biseswar Lall. 

(’02) 26 Bom 519 (522): 4 Bom L R 310 
(DB), Shivram v. Bal Daji. 

8. 44 & 45 Viet., Ch. 41, Section 7 (1) 

(A). 

9. 15 Geo. V, Ch. 20, Section 76. 


10. (’28) 15 AIR 1928 Sind 61 (62) : 23 
Sind LR 237: 105 Ind Cas 617, Noor 
Mahomed v. Lilaram Hukumatrai. 

11. Topham, New Law of Property, 4th 
Edition, 1932, Page 371. 

(1893) 62 LJ Ch 347 (351): (1893) 1 

Ch 523 (539) : 2 R 342: 68 L T 237: 
41 W R (Eng) 398, David v. Sabin. 

12. (’23) 10 AIR 1923 Lah 590 (590) : 

75 Ind Cas 562 (DB), Kanshi Ram v. 
Jaimal Singh. (Principle of the 
clause was applied though the Act 
was not extended to the province.) 

(’05) 8 Oudh Cas 345 (347), Mehdi 

Husain Nawab v. Darogha Ash iq 
Jafar Khan. 

13. (’44) 31 AIR 1944 All 243 (244) : 
AIR (1944) All 612 Avadesh Kumar v. 
Zakaul Husnain. 

t(’24) 11 AIR 1924 Cal 148 (150): 80 

Ind Cas 623 (DB), Injad Ali v. Mohini 

Chandra. 

(’15) 2 AIR 1915 Mad 689 (690) : 22 Ind 
Cas 42, Ragava Aiyengar v. Sama- 
chariar. 

t(’26) 13 AIR 1926 Mad 255 (256) : 91 

Ind Cas 514, Singamani Pandithan v. 
Munibadra Nainar. (Statutory coven¬ 
ants attach equally to contract as well 

q Sell© ) 

(’19) 6 AIR 1919 Cal 404 (405) : 52 Ind 
Cas 269 Kanok Dasi v. Srihari Gos- 
wami. 

(’99) 25 Cal 298 (300): 2 Cal WN 222 
(DB), Basaraddi Sheikh v. Enajaddi 
Maleah. 

(’30) 17 AIR 1930 Mad 748 (750) : 127 Ind 
Cas 617, Ramayya v. Kotayya. 

(’25) 12 AIR 1925 Lah 481 (481) : 6 Lah 

308: 88 Ind Cas 743 (DB), Sri Ram v. 
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in the absence of a contract to the contrary, irrebuttable. 14 The liability 
would be deemed to subsist notwithstanding the fact that the buyer may 
have some idea as to the defect of the title of the seller. 16 

A covenant for title presupposes a legal transfer of property. Con¬ 
sequently, this clause will apply only where the sale is a valid one and 
not where it is invalid. Where a guardian executed a sale on behalf of 
a minor on obtaining permission from the District Judge but the permis¬ 
sion was found to be ineffective and consequently the sale was held inva¬ 
lid, it was held that the buyer was not entitled to any relief on the 


Kidari Parshad Chhedi Lai. 
t(’15) 2 AIR 1915 Mad 742 (743) : 38 Mad 
1171: 25 Ind Cas 618 (DB), Arunachala 
Aiyar v. T. Ramasioami Aiyar. 

(15) 2 AIR 1915 Mad 708 (709) : 38 Mad 
887 : 23 Ind Cas 570, Subbaraya Reddiar 
v. Rajagopala Reddiar. (Knowledge of 
defect in title should not be imputed 
to vendee.) 

(’32) 19 aiR 1932 Nag 5 (9, 10) : 28 Nag 
L R 31 : 136 Ind Cas 225 (FB), Kashi- 
rao v. Zabu. 

(1900) 13 CPLR 97 (98), Viswanath v. 

Vithoba. 

(’31) 18 AIR 1931 Sind 141 (142) : 25 Sind 
LR 173: 133 Ind Cas 76, Mt. Chandra- 
valibai v. Valabdas. (This is so, whether 
the buyer has or has not notice of the 
infirmity of the title of the seller.) 

(’30) 17 AIR 1930 Sind 12 (12) : 24 Sind 
LR 172: 118 Ind Cas 203, Abdul Rahim 
v. Kadu. 

(’23) 10 AIR 1923 All 169 (169) : 77 Ind 
Cas 862, Kali Din v. Madho. 

[See also (’49) 36 AIR 1949 Bom 154 (156) 
(DB), A.E. I. Mansoor v. Abdul Maho¬ 
med. 

[S. 55 (2) makes a Departure from the 
English law and provides for a statutory- 
guarantee of title in the absence of any 
contract to the contrary.] 

(’87) 1 Mad L Jour 162 (163) (DB), Kas- 
tury Naiken v. Venkatasubba Mudaly. 
(’07) 1907 Upp Bur Rul 1 (3), Sadhu v. 
Nga Si Gyi. 

14. (’30) 17 AIR 1930 All 771 (773) : 52 
All 604: 124 Ind Cas 185 (DB), Muham¬ 
mad Siddiq v. Muhammad Nuh.. 

t (’17) 4 AIR 1917 Nag 125 (127): 45 Ind 
Cas 669, Shaligram v. Narain. 

[See also (16) 3 AIR 1916 Sind 61 (62) : 
9 Sind LR 214: 34 Ind Cas 890, Sob- 
hanmal Pohumal v. Bachal.] 

15. (’47) 34 AIR 1947 Pat 477 ( 479) Sho- 
knmar v. Central Co-op. Bank, Dinapnr. 
[Implied warranty of title on the part 
of the seller in favour of the buyer, is 
irrespective of the question whether the 
buyer has or has not notice of the in¬ 
firmity of the title of the seller.] 

(’45) 32 AIR 1945 Mad 205 (206) : Paparao 
v. Polinaidu. [The fact that the buy¬ 
er knew of a defect in the title of the 
seller prior to the purchase does not 
preclude him from suing for damages for 
breach of the covenant of title.] 

(’44) 31 AIR 1944 All 243 (244) : I.LR. 


(1944) All 612 Avadesh Kumar v. 
Zakaul Husain. (The right which is 
given to the vendee by the warranty of 
title express or implied to bring a suit 
for refund of sale consideration remains 
even if the vendee had knowledge of 
the defective title of his vendor. AIR 
1932 All 546 : 54 All 774 followed.) 

(’32) 19 AIR 1932 All 546 (547): 54 

All 774 : 139 Ind Cas 99, Nawal Kishore v. 
Sarju. 

t(’16) 3 AIR 1916 Mad 633 (633) : 29 Lid 
Cas 747 (DB), Vellayappa Rowthen v. 
K. Bava Rowthen. 

(’33) 20 AIR 1933 All 389 (390): 144 Ind 
Cas 406, Kalka Singh v. Namdar Khan. 
(’89) 16 Cal 330 (342), Ram Chunder v. 
Dwarkanath Bysack. 

(’30) 17 AIR 1930 Mad 48 (49, 50) : 52 Mad 
787: 122 Ind Cas 171 (DB), Venkata- 

somaraju v. A. Varahalaraiu. 

(’29) 16 AIR 1929 1929 Mad 775 (776), 
Krishna Bhatta v. Govinda Bhatta. 

(’25) 12 AIR 1925 Mad 1209 (1209) : 91 

Ind Cas 313, Parasurama Mudaliar v. 
Muthuswamy. 

t (’18) 5 AIR 1918 Mad 1315 (1320): 40 
Mad 338: 39 Ind Cas 358 (FB), Adi- 
kesavan Naidu v. • Gurunatha Chetti. 
(Such knowledge of the defect will not 
mean a contract to the contrary.) 

(’15) 2 AIR 1915 Mad 742 (743, 744): 38 
Mad 1171: 25 Ind Cas 618 (DB), Aruna¬ 
chala Aiyar v. Ramaswami Aiyar. 

(’15) 2 AIR 1915 Mad 708 (709) : 38 Mad 
887 : 23 Ind Cas 570, Subbaraya Reddiar 
v. Rajagopala Reddiar. 

(’17) 4 AIR 1917 Nag 125 (127): 45 Ind 
Cas 669, Shaligram v. Narain. 

(’31) 18 AIR 1931 Sind 141 (142) : 25 Sind 
LR 173: 133 Ind Cas 76, Mt. Chandra- 
walibai v. Valabdas. 

*(’20) 7 AIR 1920 Mad 634 (636) : 60 Ind 
Cas 235 (DB), Mahomed Ali Sheriff 
Saheb v. Venkatapathi Raju. 

(’29) 16 AIR 1929 Pat 388 (389): 8 Pat 
432: 117 Ind Cas 654 (DB), Mt. Lakhpat 
Kuer v. Durga Prasad. 

[See also (’71) 3 NWPHCR 106 (107) 

(DB), Pathoo Lall v. Radhika Doss.l 
[See however (’16) 3 AIR 1916 Mad 603 
(603) : 27 Ind Cas 889 (DB), Valakka 
Chathilingath Tavashi v. Ramaswami 
Pattar. (If what is conveyed is not full 
title as for example a sale of karamkari 
tenure, section 55 cannot warrant a 
larger title.)] ' ) 
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covenant for title, against the guardian or the minor. 16 

This section, and therefore this paragraph, has no application to 
sales in invitum. In auction sales there is no guarantee by the Court or 
by the decree-holder corresponding to the guarantee under this para¬ 
graph. 17 It is only the right, title and interest of the judgment-debtor 
that passes to the auction-purchaser, and the latter takes them subject to 
any claims that may subsequently be made by third parties. 18 

A covenant for title is not the same thing as a contract of indem¬ 
nity.'' 9 As will be seen below, a cause of action for a suit for damages 
for breach of the covenant for title will generally arise on the date of the 
coveyance itself and the buyer will be entitled to damages even though he 
has actually not suffered any loss by the breach. But the cause of action 
for a suit on a contract of indemnity arises oniy when loss is actually suf¬ 
fered by the plaintiff. 20 

Under the English law, a covenant for title is an assurance to the 
buyer that the seller has the very estate in quantity and quality which he 
purports to convey. 21 Where the seller stated that the property was 
subject to a yearly tenancy but it was found that the tenancy was a 
permanent one, it was held by the High Court of Bombay following the 
English law that on the ground of the defect in the quality of the pro¬ 
perty the buyer was entitled to claim damages for breach of the implied 
contract under this clause. 22 Where the quantity of certain land sold 
was found to be less than that stated in the sale deed, it was held by the 
Lahore High Court that a breach of a covenant implied by this clause 
had been committed. 23 The High Court of Madras has, however, in the 
undermentioned case 24 held that a deficiency in the quantity of the land 
sold does not amount to a breach of an implied covenant of title under 
this clause. It is submitted that this view is not correct. 


Paragraph 2, if includes covenant for quiet enjoyment. 

It has been held in the undermentioned cases 25 that this clause 


16. (’34) 21 AIR 1934 All 645 (651) : 56 All 
997 : 151 Ind Cas 820 (DB), Mt. Maida v. 
Kishan Bahadur Singh. 

17. t (’24) 11 AIR 1924 Cal 172 (172) : 80 
Ind Cas 257 (DB), Banka Behary v. Guru- 
das Dhar. (Rent sale.) 

(’01) 28 Cal 235 ( 237) (DB), Sonaram v. 
Mohiram. 

t(’06) 3 All L Jour 820 (823) (DB), Sum¬ 
er Chand v. Wahid Husain Khan. 

(’29) 116 Ind Cas 546 (547) (Lah), Suleman 
v. Ganga Ballab. 

(’25) 12 AIR 1925 Lah 467 (468) : 6 Lah 
283 : 86 I. C. 622 (DB), Habib-wd-din v. 
v. Hatim Mirza. 

(’31) 18 AIR 1931 Nag 116 (116) : 27 Nag 
L R 318 : 134 Ind Cas 269, Dayaldas v. 
Shankar. 

(’10) 8 Ind Cas 605 (605) (DB) (Low Bur), 
Suliman Ahmed v. Palaeappa Chetty. 
(A sale by a mortgagee in professed 
exercise of a power of sale conferred by 
a mortgage deed is usually a sale in'in¬ 
vitum.) 

rSee also (’78) 3 Cal 806 (813. 815) : 5 Ind 
App 116 (PC), Dorab Ally Khan v. Exe¬ 
cutors of Kha*ah Moheeoodeen. 1 

18. (’37) 24 AIR 1937 All 18 (19) : 166 
Ind Cas 611, Mt. Idia v. Lachmi Narain. 


(’33) 20 AIR 1933 All 63 (64, 65) : 54 All 
948 : 143 Ind Cas 429 (DB), Sahu Deputy 
Shankar v. Mangal Sen. 

t(’30) 17 AIR 1930 Lah 937 (941) : 130 Ind 
Cas 513, Shadi Ram v. Amin Chand. 

19. (’28) 15 AIR 1928 Mad 894 (896) : 51 
Mad 688 : 110 Ind Cas 830 (DB), Natesa 
Vanniyan v. Gopa^asami Mudaliar. (A 
contract of indemnity is a personal one.) 

(’02) 26 Bom 750 (754) : 4 Bom L R 571 
(DB), Tulsiram v. Murlidhar Chatur- 
bhuj. 

20. See Article 83 of the Limitation Act. 

21. Halsbury, Laws of England, Vol. XXV, 
p. 465. 

22. (’16) 3 AIR 1916 Bom 279 (280, 281) : 
34 Ind Cas 147 (DB), Vishvanath v. Bala 
Kaku. 

23. (’21) 8 AIR 1921 Lah 357 (360), Jai 
Kishen v. Ari/a Priti Nidhi Sabha. 

24. (16) 3 AIR 1916 Mad 523 (523) : 29 
Ind Cas 394 (DB), Janga Venkatareddy 
v. Jamal Ahmed. 

25. (’48) 35 AIR 1948 Nag 382 (385) TLR 
(1948) Nag 50 (DB), Vishwanath v. Deo- 
kabai. 

t(’32) 19 AIR 1932 Nag 5 (9) : 28 Nag L R 
31 : 136 Ind Cas 225 (FB), Kashirao v. 
Zabu. 
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imports not only a covenant for title, but also a covenant for quiet enjoy¬ 
ment. A covenant for a right to convey is a covenant for title. The 
covenant for quiet enjoyment is one relating to possession, and means 
that, the buyer shall not be disturbed in his possession and enjoyment 
of the property. In the undermentioned cases 26 it was held that this 
clause does not import any contract to put the buyer in possession of the 
property sold. 

Sale by a person in fiduciary character. 

The proviso to this paragraph enacts that where a sale is made by 
a person in a fiduciary character the implied contract for title is a limited 
one, namely, that the seller has done no act whereby the property is 
incumbered or whereby he is hindered from transferring it. 


It has been held by the Allahabad High Court in Mt. Maida v. Kishan 
Bahadur 27 that the liability under the proviso is not enforceable against 
the person who has acted in a fiduciary character but only against the 
person on whose behalf the sale is executed, and that even this cannot 
be done if the sale is not binding upon the latter person. In that case 
a guardian executed a sale on behalf of a minor on obtaining permis¬ 
sion from the District Judge, but the permission was found to be in¬ 
effective and consequently the sale was not valid as against the ward. 
It was held, that the buyer was not entitled to recover any compensation 
from the guardian, as the sale had been made by him only in his capacity 
as guardian, but would have been entitled to recover compensation from 
the property of minor ward, if the sale had been binding upon him, but 
that inasmuch as the sale was not valid against the ward it could not be 
enforced against him also. In the undermentioned case 28 it was 
however, held that a breach of a warranty implied by law in respect of a 
sale effected by a guardian could not result in a personal liability on the 
ward for damages, on the well settled principles of law, that a guardian 
cannot so contract in the name of his ward as to entail the imposition 
of a personal liability on the ward. In a recent case 28 ‘ it has been held 
by the High Court of Allahabad that where the Official Receiver purports 
to sell property to which the insolvent has ceased to have title, the sale 
cannot be said to have been made in a fiduciary character within the 
proviso to paragraph 2. i 


Benefit of implied contract runs with transferee’s interest. 

The last portion of this paragraph provides that the benefit of the 
implied contract runs with the transferee’s interest. Thus, a transferee 


(’34) 21 AIR 1934 Nag 16 (17) : 30 Nag L R 
138 : 148 I. C. 480, Ambadas v. Waman- 
rao. (Cause of action arises when buyer 
is deprived of possession.) 

(’30) 17 AIR 1930 Sind 12 (12) : 24 Sind 
L R 172 : 118 Ind Cas 203, Abdul Rahim 
v. Kadu. 

t (’28) 15 AIR 1928 Sind 61 (62) : 23 Sind 
L R 237 : 105 Ind Cas 617, Noor Mahomed 
v. Lilaram Hukumatrai. 

(’16) 3 AIR 1916 Mad 14 (15) : 29 Ind Cas 
195 (DB), Kuppanna Goundan v. Kup¬ 
panna Goundan. (It is the duty of the 
seller to secure his purchaser in quiet 
and peaceful enjoyment of the property 
sold the mere signing of the sale deed 
does not discharge this obligation which 
continues till the purchaser gets an inde- 


defeasible title to the property.) 

(’35) 22 AIR 1935 Mad 636 (637) : 156 Ind 
Cas 843, Alagarappa Reddiar v. Aligiri- 
sami Naick. (Assumed.) 

26. (’46) 35 AIR 1948 Nag 382 (385) : ILR 

(1948) Nag 50 (DB), Vishwanath v. Deo- 
kabai. 

(’26) 13 AIR 1926 Mad 495 (496) : 94 I.C. 
302, Muthusami Iyer v. Dharma Raju. 

27. (’34) 21 AIR 1934 All 645 («50, 651) : 
56 All 997 : 151 Ind Cas 820 (DB). 

28. (’24) 11 AIR 1924 O'udh 99 (100) : 74 
Ind Cas 90, Pirthi Pal Singh v. Md. Ejaz 
Rasul. (But the ward can be so liable 
if there is express covenant of warranty.) 

28a. (’42) 29 AIR 1942 All 39 (41) : ILR 
(1942) All 120 : 198 Ind Cas 397 (DB), 
Raghubir Saran v. Kunj Behari. 
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from the buyer, 29 a pre-emptor of the buyer, 30 a transferee from the 
pre-emptor, 31 a court auction-purchaser in execution of a decree against 
the buyer, 32 or an appointee of a buyer 33 can take advantage of the 
contract. 


- . The fact that the convenant was broken by reason of the fraud of the 
original covenantee is not a defence to an action on the covenant by a 
subsequent transferee of the property. 34 

After the buyer transfers the property purchased by him, to a 
second transferee, he cannot claim the benefit of the covenant in respect 
of such property unless he shows that he has settled with his transferee 
and is himself entitled to damages on his covenant. 341 

Breach of implied contract. 

A breach of the implied contract under this paragraph takes place 
where there is an adverse right or an outstanding interest, charge, or 
claim, which may prevent the buyer from enjoying the estate. 35 The 
very existence of such right or interest is a breach of the contract. 36 

Illustrations. 


(1) A purports to sell a property to B as owner thereof. It is found 
subsequent to the sale that A is merely a lease holder. There 
is a breach of the implied contract under this paragraph. 37 

(2) A sells property to B “free of incumbrances.” But subse¬ 
quently it is found that there are prior incumbrances. The 
statutory contract must be deemed to have been broken by the 
seller. 38 

(3) A sells to B property subject to prior incumbrances. The 

existence of the prior incumbrances cannot be said to be a 


29. + (’29) 16 AIR 1929 Bom 361 (363, 364, 
365) : 119 Ind Cas 659, Bapu v. Kashi- 
ram. 

(’35) 22 AIR 1935 Mad 961 (963) : 161 Ind 
Cas 963, Pappu Reddiar v. Pichu Ayyar. 

(17) 4 AIR 1917 Mad 296 (297) : 32 Ind Cas 
176, Meenakshi v. Krishna Royar. 

+ (’38) 25 AIR 1938 Nag 257 (259) : ILR 
(1939) Nag 318 : 178 I. C. 612 (DB), 

Rinsa v. Mohanlal. 

(’32) 19 AIR 1932 Nag 5 (9) : 28 Nag L R 
31: 136 Ind Cas 225 (FB), Kashirao v. 
Zabu. 

30. (’30) 17 AIR 1930 All 771 (774) : 52 
All 604 : 124 Ind Cas 185 (DB). Muham¬ 
mad Siddiq v. Muhammad Nuh. 

t(’31) 18 AIR 1931 Nag 166 (168) : 27 Nag 
L R 392 : 136 Ind Cas 879, Abdul v. 
Kisan. 

(’29) 120 Ind Cas 163 (164) (DB) (Lah), 
Hari Singh v. Jagat Singh. 

(’28). 15 AIR 1928 Lah 357 (359) : 9 Lah 
659 : 110 Ind Cas 425 (DB), Mt. Banti 
v. Mandu. (Not a covenant to indemnify 
the vendee.) 

31. (’29) 16 AIR 1929 All 293 (295) : 51 
All 651 : 119 Ind Cas 243 (DB), Rampant 
Kai v. Chandi Prasad. 

32. See (’28) 15 AIR 1928 Mad 894 (895) : 

51 Mad 688 : 110 Ind Cas 830 (DB), 

• Nate sa Vannlyan v. G opal as ami i Muda- 
liar. (Per Jackson, J.; Reilly, J., dubi- 
tante.) 


33. (1874) 43 L J Ex 57 (62) : 9 Ex 99 : 
30 L T 393 : 22 W R (Eng) 547, Spoor v. 
Green. 

34. (1893) 62 L J Ch 347 (352) : (1893) 1 
Ch 523 (534) : 2 R 342 : 63 L T 237 : 41 
W R (Eng) 398, David v. Sabm. 

34a. (’30) 17 AIR 1930 Mad 748 (751) : 127 
Ind Cas 617, Ramayya v. Kolayya. 

35. Halsbury, Laws of England, Vol. XXV, 
page 465. 

(’16) 3 AIR 1916 Bom 279 (280) : 34 Ind Cas 
147 (DB), Vishvanath v. Bala Kaku. (It 
amounts to a clear case of a breach of 
warranty if a vendor professes to sell 
under his sale deed land burdened only 
by a yearly tenancy, whereas it is bur¬ 
dened by a permanent tenancy.) 

36. Halsbury, Laws of England, Vol. XXV, 
Page 465. 

37. 1 (’29) 16 AIR 1929 All 837 (839) : 122 

Ind Cas 675 (DB), J. V7. Thomas v. 

llanuman Prasad. 

[See also (’99) 25 Cal 298 (300) : 2 Cal W 
N 222 (DB), Basaraddi Sheikh v. Ena- 
jaddi Maleah .] 

38. (’22) 9 AIR 1922 P C 176 (176) : 86 Ind 
Cas 107 (PC), Nathu Khan v. Eurtonath 
Singh. 

t(’38) 25 AIR 1938 Nag 237 (258) : ILR 
(1939) Nag 318 : 178 Ind Cas 612 (DB), 
Rinso v. Mohanlal. (Covenant for title 
includes a covenant that it is free from 
incumbrances.) 
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breach of the implied contract. In other words where A trans¬ 
fers the interest which is not larger than what he actually pro¬ 
fesses to transfer, there is no breach of the covenant for title if 
the buyer is evicted by a superior title holder. 39 

(4) A sells property to B and it is subsequently found that a por¬ 
tion of it has already been granted by A to another person. 
There is a clear breach of the covenant of title. 40 The mere 
fact that possession of that portion has not been given to the 
buyer does not debar him from claiming damages for the 
breach. 41 

(5) A sold property to B reciting a prior mortgage to C, the amount 
payable in respect of which was stated to be 366 rupees, which 
was reserved with the buyer for payment to C. As a matter 
of fact a larger sum was due to C. It was held that that fact 
constituted a breach of the implied contract, and that this was. 
so, notwithstanding that B did not offer to pay C even the 
amount of 366 rupees reserved with him. 42 

• 

Where on the date of the sale itself the seller had no title to the 
whole or part of the property sold, the implied contract is broken with 
the execution of the conveyance , 43 although the buyer may be ignorant 
of the breach 44 Where the seller has power to transfer the property 
on the date of the sale, but the transaction is a voidable one at the 
instance of a third person, a breach of the implied contract will take 
place when the transaction is avoided by such third person and not on 
the dale of the sale itself. 45 Thus, a sale by the guardian of a minor 
or by the manager of a joint Hindu family would be a valid transaction 
until the minor, or the other member of the family, as the case may 
be, avoids it as not binding upon him. A breach of the implied cove¬ 
nant will, in such cases, not take place unless and until the transaction 
is so avoided. 


On a breach of the contract implied by this paragraph the buyer 
will be entitled to claim damages for such breach under S 73 of the 
Contract Act. 46 


39. (17) 4 AIR 1917 Mad 802 (S02) : 32 
Ind Cas 984 (DB), Thava.fri Kurnavan v. 
Ramaswami. 

40. (’39) 26 AIR 1939 AH 170 (172) : 180 
Ind Cas 342 (DB), Lackvn Narain v. Har 
Swamp. (The breach will cover a case 
where possession is not obtained of the 
area in question.) 

[See also (10) 6 Ind Cas 890 (390) (DB) 
(All), Muhammad Ibrahim v. Nakchhed 
Ram. (The seller was found subsequent¬ 
ly to own only a part of the property 
sold.)] ‘ 

41. (’39) 26 AIR 1939 Ail 170 (172) : 180 
Ind Cas 342 (DB), Lack mi Narain v. Har 
Swarup. 

42. (’27) 14 AIR 1927 All 53 (53) : 97 Ind 
Cas 587 (DB), Raushan Lai v. Gappu. 

43. Halsbury, Laws of England , Vol. XXV, 
Page 465. 

t(15) 2 AIR 1915 Nag 45 (47) : 11 Nag LR 
186 : 31 Ind Cas 877, Pirbliu v. Mt. Wa- 
zirbi. 

(’34) 21 AIR 1934 Mad 637 (688) : 57 Mad 
1016 : 151 Ind Cas 920, Meerkanni Row - 


ther v. Periyakaruppan. 

1 (’27) 14 AIR 1927 Mad 273 (276, 277) r 100 
Ind Cas 40, Pattrachariar v. Alamelu- 
mangai Ammal. 

[See (16) 3 AIR 1916 Mad 480 (481): 31 
Ind Cas 179, Samu Pathan v. Chidam - 
bara Odayan. (No covenant for title in 
assignment of a mortgage debt.)] 

750 (754) : 4 Bom L R 
571 (DB), Tulsiram v. Murlidhar Chatur- 
bhuja. 

t(!5) 2 AIR 1915 Mad 766 (767) : 21 Ind 
Cas 740 (DB), Ramanatha Aiyar v. Raman. 
Nambudripad. 

45. (’32) 19 AIR 1932 Nag 3 (4) : 137 Ind 
Cas 61, Bhawani Singh v. Girdhari. 

[See also (’34) 21 ATR 1934 Nag 16 (17) : 

30 Nag L R 138 : 148 Ind Cas 480, Amla- 
aas v. Wamanrao .] 

46. (’16) 3 AIR 1916 Bom 279 (281) : 34 

Ind Cas 147 (DB), Vishwanath v. Bala 
Kaku. 

(’29) 120 Ind Cas 163 (164) (DB) (Lah), 
Ban Sing v. Jagat Sing. (Damages to be 
ascertained according to the price at the- 
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years under Art^llTof f?" 61 ?. 1 , the P. eriod of limitation will be six 
years und er Art. 116 of the Limitation Act*? and where the sale is an 

date of ejectment.) 

(’21) 8 AIK 1921 Mad 384 (385) : 44 Mad 
167 •* 59 M Cas 311 (DB), Dkadha Sahib 
v. Muhammad Sultan. (If vendee is dis¬ 
possessed by a third person having a 
superior title than that of the vendor 
and if vendor gets a substituted properly 
for the land sold, vendee does not become 
entitled to it. His only reroedv is dam¬ 
ages for breach of warranty implied by 
paragraph 2.) 

(’33) 20 AIR 1933 Nag 364 (365) : 147 Ind 
Cas 842, Kashirao v. Zabu. 

V17) 4 AIR 1917 Nag 125 (127) : 45 Ind 
Cas 669, Saligram v. Naram. 

(02) 5 Oudh Cas 78 (80), Jalpa Panda v. 

Gur Prasad. (He cannot claim another 
in substitution of what he lost.) 

(’67) 2 Agra 199 (199) (DB), Dwarka Dass 
v. Ruttun Singh. 

t(’30) 17 AIR 1930 Mad 748 (750) : 127 Ind 
Cas 617, Rammayya v. Kotayya. (Dam¬ 
ages were assessed at the enhanced value 
of land at the date of eviction—Purchas¬ 
ers cannot claim damages if they have 
transferred their share before institution 
of suit.; 

(’81) 1881 All W N 50 (51) (DB), Chatturi 
v. Suraj Narain. 

[See also (’81) 1881 All W N 160 (161) 

(DB), Kesho Rawat v. Raghunandan 
Misr. 

t<’21) 8 AIR 1921 Lah 357 (360) (DB). Jai 
Kishen v. Arya Priti Nidhi Sabha. (Ven- 
dee dispossessed due to defect in vendor’s 
title—Measure of damages is the price 
of land on date of eviction.) 

(’21) 8 AIR 1921 Mad 277 ( 277) : 69 Ind 
Cas 473 (DB), Balaqurumurthy Chetty v. 

Ramakrishna Chetty. (Seller sold his 
mortgagee rights — The mortgage was 
found invalid — Seller was held liable 
for damages—AIR 1916 Mad 480 dis¬ 
sented from.) 

(75) 12 Bom HCR 10 (13) (DB), Suleman 
Vadu v. Trikamji Velji. (Real area of 
land was found to fall short of the area 
specified in the sale deed — Proportional 
compensation was awarded.) 

(’27) 14 AIR 1927 All 53 (53) : 97 Ind Cas 
587, Paushan Lai v. Gappu. (Vendor 
selling property subject to a prior mort¬ 
gage and leaving certain amount with 
vendee to pay off mortgagee—mort¬ 
gage money was found much more than 
the amount left with vendee— Held that 
this fact constituted breach of implied 
contract.) 

•W> 21 Bom 175 (186) (DB), Nagardas 


Saubhagyadas v. Ahmad Khan. (Pur¬ 
chaser evicted from holding—Measure 

of damages is the value of land on the 
date of eviction.) 

( ^ AXI * 1931 Na S 14 (15) . 27 Nag 
Lh 20/ : 130 Ind Cas 88, Kisanlal Ram- 
ratan v. Radhabai. (Do). 

( ' 2 r 1X 1924 CaJ 148 < 150 >: 80 Ind 

Cas 623 (DB), Injad Ali v. Mohini Chan- 

ci) a. (Suit tor refund of purchase- 
money for a defect in title may be re¬ 
garded as one for damages.) 

(’23) 10 AIR 1923 Lah 590 (591) : 75 Ind 
Cas 562 (DB), Kctushi Ram v. Jalmal 
Singh. (Do.) 

( o 9 il 6 ,£t R 1919 Mad 37 < 38 ) : 50 Ind Cas 
815 (DB), Aravamuda Chariar v. Ara- 
manai Krishna. (Do.) 

t(’29) 16 AIR 1929 Pat 388 (389) : 8 Pat 
432: 117 Ind Cas 654 (DB), Mt. Lakh- 
pat Kuer v. Durga Prasad. (Do.) I 
47. (’36) 23 AIR 1936 Oudh 141 (142) : 
11 Luck 725: 160 Ind Cas 454 (DB), 
Bhagwati Prasad v. Badri Prasad 
(’29) 16 AIR 1929 Mad 775 (776), Krishna 
Bhatta v. Govind Bhatta. 

*(’2?) 14 AIR 1927 Mad 273 (277): 100 
Ind Cas 40, Pattrachariar v. Alamelu - 
mangai Ammal. 

(’37) 24 AIR 1937 Rang 39 (40, 41) : 167 
Ind Cas 809 (DB), P. L. A. V. K. K. 
Lnettyar Firm v. Adinamalaqo . 

(13) 6 AI * 19X9 Mad 757 (757 > : 50 Ind 
Cas 673, Venkatachallam Pillai v. Kri- 
shnaswami Pathan. 

» AI R t 1932 Na e 5 (9) : 28 Nag 
LR 31: 136 Ind Cas 225 (FB), Kashirao 
v. Zabu. 

(’33) 20 AIR 1933 Mad 126 (128) : 140 
In d Cas 805, Thillai Kannu Achi v. 
Abdul Kadir. 

(’26) 13 AIR 1926 All 605 (608) : 95 Ind 
.,^ as 919 (DB), Kedar Nath v. Har Govind. 
(15) 2 AIR 1915 Mad 742 (743) : 38 Mad 
1171 : 25 Ind Cas 618 (DB), Arunachala 
Aiyar v. Ramasami Aiyar. 

(’91) 1 Mad L Jour 479 (480), Narayana 
Reddi v. Peda Rama Reddi. 

(’91) 1 Mad L Jour 162 (163) (DB). Kas- 
„ N £ cka ? v - Venkatasubba Mudaly. 
(04) 2 Nag L R 174 (177, 178), Bahadur 
Lai v. Jadhav. 

( ’ 1 i ) 1 ? 1116 Cas 337 ( 338 > (DB), JMad), 

T aval a Nageswara v. Saripalli Sam- 

basiva. 

(>31) 78 AIR 1931 Sind 141 (142) : 25 Sind 
L R 173: 133 Tnd Cas 76, Mt. Chandra- 
watibai v. Valabdas. 

t(’30) 17 AIR 1930 Sind 12 (14) : 24 Sind 


a t. p.— 
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oral one, by Art. 115 of that Act. A covenant for title is not one which 
admits of a continuing breach within the meaning of S. 23 of the limi¬ 
tation Act, 48 but a covenant for quiet enjoyment is one which admits 
of such breach. 48 * In cases 49 where it has been held that this clause 
also includes a covenant for quiet possession a breach of such covenant 
takes place when the buyer is deprived of the possession which had been 
given to him, and the article applicable to a suit on such breach is either 
Art. 115 or Art. 116 of the Limitation Act. 50 . 


Apart from any relief which the buyer may claim by way of 
damages on the implied contract under this paragraph, the buyer has 
also other remedies open to him. Thus, where the buyer has been 
placed in possession of the property purchased by him and is subse¬ 
quently evicted by a person with a superior title, he can recover the 
purchase-money on the ground of fallure of consideration . 51 The cause 
of action for such a suit will arise on the date of the loss of possession 
and the period of limitation will be that prescribed by Art. 97 of the 
Limitation Act. 52 Where the sale is void ab initio the buyer can also* 
recover the purchase-money paid by him, as on an action for money 
had and received by the defendant for the plaintiff’s use, governed by 
Art. 62 of the Limitation Act. 5G Where a sale is free of incumbrances, 
and the buyer, on discovery of an incumbrance is compelled to pay the 
incumbrancer, he can under S. 69 of the Contract Act recover the money 

so paid. 54 

It is not necessary for the plaintiff, in a suit for damages for the 
breach of the implied covenant under this paragraph, to show that he 
has actually suffered loss or damage. Thus, where an incumbrance, not 
disclosed at the time of the sale, is discovered thereafter, the buyer can 
sue for damages notwithstanding he has not paid off the incumbrance. 

The measure of damages in a suit for damages on the implied con¬ 
tract would be governed as in the case of all contracts by the provisions 
of S. 73 of the Contract Act. 56 It will include any loss or damages 


L R 172: 118 Ind Cas 203, Abdul Rahim 

v. Kadu. , __ 

(’98) 21 Mad 8 (9) (DB), Krishnan Nam- 

biar v. Kannan. 

(’26) 13 AIR 1926 Mad 255 (255, 2o6) : 91 
Ind Cas 514, Sigamani Pandithan v. 
Munibadra Nainar. 

See also cases cited in Note 15 on Art. lib 
of the A.I.R. Commentaries pn the 
Limitation Act, 2nd (1942) Edition 

48. See S. 23 Note 6 of the A.I.R. Com- 

mentaries on the Limitation Act, 2nd 

(1942) Edition. . _ _ 

See Note 15 on Art. 116 of the A.I.R. 
Commentaries on the Limitation Act , 
2nd (1942) Edition. 

See Halsbury, Laws of England, Vol. 

XXV. Page 465. T „ _ 

48a. See S. 23 Note. 7 of the A. I. R. Com¬ 
mentaries on the Limitation Act, 2nd 
(1942) Edition. 

49. See in this Note under sub-title: 
‘‘Paragraph 2, if includes covenant for 
quiet enjoyment.” 

50 t(’34) 21 AIR 1934 Nag 16 (17) : 30 

Nag LR 138: 148 Ind Cas 480, Ambadas 
v. Wamanrao. (Sale deed registered— 

Article 116 held applicable.) 


[See also (’34) 21 AIR 1934 Mad 687 
(688): 57 Mad 1016: 151 Ind Cas 920, 
Meerkanni Rowther v. Periyakarup- 
pan.] 

51. t(’02) 26 Bom 750 (755): 4 Bom LR 
571 (DB), Tulsiram v. Murlidhar Cha- 
turbhuj. 

(’95) 18 Mad 173 (174) : 5 Mad L Jour 32: 
(DB), Venkatanarasimhulu v. Peramma^ 

52. See A.IR. Commentaries on the Li¬ 
mitation Act, 2nd (1942) Edn., Notes 
on Art. 97. 

53. See A. I. R. Commentaries on the 
Limitation Act, 2nd (1942) Edn., Art* 
62, Note 12. 

54. (’28) 15 AIR 1928 P C 98 (99): 50 
All 371 : 55 Ind App 135 : 108 Ind Cas 
687 (PC), Mt. Bhagwati v. Banarsi Das. 

Also see Note 8. 

55. (’31) 18 AIR 1931 Nag 166 (168) : 27 
Nag L R 392: 136 Ind Cas 879, Abdul v. 
Kisan. 

56. (’21) 8 AIR 1921 Lah 357 (360) (DB)* 
Jai Kishen v. Arya Priti NidJii Sabba. 
(Measure of price is the price at the 
time of eviction.) 

(’30) 17 AIR 1930 Mad 748 (750) : 

Ind Cas 617, Ramayya v. KotayV *• 
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caused to the buyer which naturally arose in the usual course of things 
from such breach, or which the parties knew, were likely to result from 
such breach. In Bunny v. Hopkinson 57 where A sold some building 
land to B and after some houses had been built on the land the pur¬ 
chaser was evicted, it was held that purchaser was entitled to recover 
not only the value of the land, but also that of the houses subsequently’ 
built thereon. I am of opinion” said Sir John Romilly, M. R., “that the 
measure of damages upon these covenants includes the amount expended 
m converting the land into the purposes for which it was sold.” Bunny 
v. Hopkinson 67 * was followed in the undermentioned case by the Judi¬ 
cial Commissioner’s Court of Nagpur. 58 i t was held in that case that 
the buyer was entitled on the implied covenant to claim not only the 
V £ 1U ? , the Property conveyed but also the value of the improvements 
effected by the buyer in the ordinary course. See also the undermen¬ 
tioned case. 68 * 


Sale of several items of properties—Defect of title with regard to some 
—Effect. 

Where several items of properties are sold at one price under a sale 
deed and some of those items are subsequently found to have been sub¬ 
ject to a charge the purchaser as regards those items is entitled to have 
the contract of sale rescinded and get damages for its breach and need 
not surrender the items with regard to which there is no such defect 58 


Contract to the contrary. 

The implied covenant for title under this paragraph may be nega¬ 
tived by a contract to the contrary. 58 ” Where there is a covenant in 
the sale deed that the seller shall not be liable for any defect of title in 
the property transferred, it will be a contract to the contrary and the 
statutory covenant will not apply. 5 * But unless a contract between the 
parties is inconsistent with the statutory covenant for title, it cannot be 
considered to be a “contract to the contrary,” 5 * Thus, a clause in the 
sale deed that the seller had not created any incumbrances on the pro¬ 
perty does not exclude the statutory covenant for title. 61 An express 
warranty of title and possession is not necessarily inconsistent with the 
statutory covenant under this paragraph and is therefore not a con- 


(Vendee can claim as damages en¬ 
hanced value of the land at the time of 
his eviction.) 

t(’29) 16 AIR 1929 Lah 416 (418) : 116 

Ind Cas 449 (DB), Parma Nand v. Ghu- 
lam Hussain. 

t ( 08) 32 Bom 165 (171): 9 Bom LR 

1087, Ranchhod Bhawan v. Manmohan - 
das Ramji. 


57. (1859) 54 ER 223 (224): 27 Beax 
565 : 29 L J Ch 93 : 6 Jur (N S) 187 : J 
LT 53: 122 R R 529. 

57a. (1859) 54 E R 223: 27 Beav 565: 2( 
L J Ch 93 : 6 *Jur (N S) 187 : 1 L T 53 
122 RR 529. 

58. (’31) 18 AIR 1931 Nag 14 (16): 21 

Nag LR 207: 130 Ind Cas 88, Kisanla 
Ramratan v. Radhabai. 

58a. (’43) 30 AIR 1943 Mad 752 (753) : 
214 Ind Cas 18 Nani Kauar Bai v. Ran - 
ganatham Pillai. (Sale deed by A and 
B—Covenant for title by both— B’t 

share in property found encumbered — 
Both A and B are liable in damages to 


buyer.) 

58c. (’45) 32 AIR 1945 Mad 205 (206, 207), 
Paparao v. Polinaidu. 

58b. (’27) 14 AIR 1927 Sind 120 (122): 
19 Sind L R 337 : 101 Ind Cas 704, Ram- 
sing Kundan Singh & Sons v. Sajan 
Damji. 

t (’20) 7 AIR 1920 Mad 634 (635): 60 
Ind Cas 235 (DB), Mahomed Ali v. 
Venkatapathi. 

59. (’07) 30 Mad 284 (286) : 17 Mad L 

Jour 167 (DB), Sada Kavaur v. 'lade- 
pally Basaviah. 

60. See Note 22. 

61. (’26) 13 AIR 1926 Mad 255 (256) : 91 
Ind Cas 514, Sigamani Pandithan v. 
Munibadra Nainar. 

triO) 8 Ind Cas 91 (95) (DB) (Cal), 

Digambar Das v. Nishibala Debi. (Clause 
in the deed that if damage was sus¬ 
tained for any other cause vendor would 
not be responsible—Clause held insuffi¬ 
cient to negative liability.) 
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tract to the contrary. 62 A stipulation that if the buyer lost possession 
of any portion ,.pf the property he was entitled to rescind the contract 
and sue for the consideration, 63 or a stipulation that the heirs and 
reversioners of the seller would have no objection and if they claimed 
the land, the seller would pay damages, price and costs and take back 
the land, 64 or a stipulation that if any dispute arose through the seller in 
respect of the land, he would get it settled, 65 is not a contract to the 
contrary excluding the covenant for title. A contract to the contrary 
cannot be deduced from the mere fact that the buyer was aware of the 
defect in title. 663 Where a mortgagee with a power of sale enters into a 
contract for the cale of the mortgaged property, but before the execu¬ 
tion of the conveyance the mortgage is redeemed by the mortgagor, 
there is no breach of covenant for title by the mortgagee and he is not 
liable for damages for any such breach. He is only liable to return the 
earnest money. The fact that his agreement provided that he would make 
out a marketable title does not mean that the mortgagor -would not 
redeem the property. 656 

In the undermentioned case 66 it has been observed by the High 
Court of Allahabad that a contract excluding the covenant for title 
implied by this paragraph must be embodied in the deed itself, and that 
an oral agreement to that effect is not admissible in evidence under 
S. 92 of the evidence Act. 

The benefit of an implied covenant for title may be waived by the 
buyer, who cannot, after such waiver take advantage of it. 67 

10. Delivery of documents of title—Paragraph 3.—The title deeds 
for the property spld belong to the buyer as an incident of the property 
sold , though not granted by express words. 1 He is entitled to every 
deed forming a step in his title in such a shape that he can, if necessary, 


62. (’25) 12 AIR 1925 All 704 (705) : 87 
Ind Cas 756, Mt. Kanis Fatma v. Ima- 
muddin. (Express stipulation as to en¬ 
cumbrances does not exclude vendor’s 
liability to discharge undisclosed encum¬ 
brance.) 

t See also (’29) 120 Ind Cas 163 (164) 

(Lah), Hari Singh v. Jagat Singh.} 

63. (’32) 19 AIR 1932 All 224 (226) : 136 
Ind Cas 73 (DB), Mt. Nanhi v. Mt. Ketki. 

t ( 33) 20 AIR 1933 All 203 (205): 145 

Ind Cas 615 (DB), Nand Ram v. Pur- 
shotam Das. 

(*32) 19 AIR 1932 All 553 (554) : 138 Ind 
Cas 495 (DB), Gobardhan Das v. Afzal 
Husain. 

64. t(’23) 10 AIR 1923 Lah 590 (5911 : 75 
Ind Cas 562 (DB), Kaushi Ram v. Ja:- 
mal Singh. 

I See also (’31) 132 Ind Cas 802 (803) 

(All), Balbhaddar Singh v. Asad Ali 
Khan. (Provision in the sale deed for 
damages in case of breach—Vendee was 
held not entitled to claim costs of liti¬ 
gation in protecting his title.)] 

65. (’15) 2 AIR 1915 Mad 689 (690): 22 
Ind Cas 42, Ragava Aiyengar v. Sama- 
chariar. 

65a. (**8) 5 AIR 1918 Mad 1315 (1319) : 

40 Mad 338: 39 Ind Cas 358 (FB). Adi - 
kesavan Naidu v. Gurunatha Chetti. 

65b. (’49) 36 AIR 1949 Bom 154 (156) (DB) 


A. E. I. Mo-nsoor v. Abdul Mohomed. 

66. (’30) 17 AIR 1930 All 771 (774): 52 
All 604 : 124 Ind Cas 185 (DB), Muham¬ 
mad Siddiq v. Muhammad Nuh. 

67. (1890) 13 Mad 158 (165) (DB), Ghou- 
siah Begum v. Rustumjah. 

(’92) 15 Mad 50 (53) (DB), Mahomed v. 
Sitaramayyar. 

[See also (’23) 10 AIR 1923 All 169 (169) : 
77 Ind Cas 862, Kali Din v. Madho.} 

Note 10 

1. t (’87) 11 Bom 485 (486) (DB), Shn 

Bhavani Devi of Fort Pratabgad v. 
Devrao Madhavrao. 

(1847) 74 RR 633 (637) : 1 Ex 189: 16 LJ 
Ex 309 : 11 Jur 851, Goode v- Burton. 
See also the following cases: 

(1842) 174 E R 675 (675) : Car & M 65S: 
66 RR 892, Austin v. Croome. (Person 
entitled to the inheritance has a right 
to the possession of the title deeds.) 
(1832) 110 E R 63 (65) : 3 B & Ad 170: 
1 UKB 122: 37 RR 374, Harrington v. 
Price. 

(1815) 128 E R 936 (937) : 6 Taunt 12: 1 
Marsh 414: 4 Camp 121, Hooper v. 
Famsbottom. 

(1801) 126 ER 1379 (1379): 2 Bos & Pul 
451 : 5 RR 651, Parry v. Frame. 

*(1572) 76 ER 1 (3) : 1 Co Rep 1, Buck- 
hurst (Lord) v. Fenner. 
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give it in evidence. 2 He is not bound to complete the contract until the 
title deeds are handed over, unless it is shown that th^e is some diffi¬ 
culty as to title which prevents the seller from handing them over. 3 

Where the mortgagee sells the mortgage property under a power of 
sale which he has under S. 69 of the Transfer of Property Act, the 
mortgage deed is a document of title and must be handed over to the 
buyer. 4 5 

The buyer is not entitled to the title unless the whole of the pur- 
chase-money has been paid to the seller. Where the buyer had executed 
a promissory note to the seller for the price, but did not tender a proper 
conveyance to him for execution by him under paragraph 1, clause (d), 
it was held in a suit by the seller on the promissory note, that the buyer 
was not entitled to claim that the seller did not give him the title deeds, 

and that he was consequently not bound to pay the amount due on the 
note. 6 

Seller retaining part of property. 

A owned property x over which there was a right of way in favour 
of the owner of property y. A subsequently purchased property y and 
thus extinguished the easement, but subsequently sold property y to B 
without the right of easement. It was held that A could retain the title 
deeds of property y as they related to property x also and so far as the 
easement was concerned. 6 When the seller retains such deeds, he 
should enter into a covenant with the buyer to produce them whenever 
necessary. 60 

Sales to different buyers. 

The buyer of the lot of a greatest value is, under the proviso, 
entitled to the possession of the title deeds, and the seller has no right 
as against him to retain them even though he had covenanted with 
the earlier buyers of other portions of the property that he would pro¬ 
duce the title deeds when required; but, in such a case, according to the 
English practice, the purchaser of the greatest value must give a cove¬ 
nant to the seller that he will produce the deeds and indemnify the 
seller against his liability under the covenants in the prior sale deeds. 7 
A purchased the largest lot in value and extent. But B purchased 
several lots whose aggregate value and extent exceeded those of A’.s lot. 
It was held that A was entitled to the custody of title deeds. 8 It is the 
purchaser of the lot greatest in value who is entitled to the custody of 
title deeds. 9 But if there is a condition that the purchaser of the 
“largest lot” shall have them, that must mean largest in superficial 
area. 10 


2. (1881) 50 LJ Ch 463 (464) : 17 Ch D 
10 (12) : 44 L T 721: 29 W R (Eng) 435, 
Whitting v. Loomes. (Purchaser from 
mortgagor can insist to have the mort¬ 
gage deed sufficiently stamped.) 

3. (1898) 67 LJ Ch 218 (220): (1898) 1 
Ch 419 (423) :.78 LT 223: 46 WR (Eng) 
300, In re Duthy & Jeson’s Contract. 

4. (’39) 26 AIR 1939 Mad 774 (775) (DB), 
Mylapore Hindu Permanent Fund Lid. 
v. P. S. Pushpammal. 

5. (19) 6 AIR 1919 PC 124 (125): 55 

Ind Cas 791 (PC), Ma Hnit v. Muung 
Po Pu. 

6. (1906) 75 L J Ch 768 (769) : (1906) 2 

Ch 640 (642) : 95 L T 259, In re Lehmann 

and Walker’s Contract. 


6a. (1854) 65 E R 354 (354) : 2 Sm & G 
174 : 97 R R 151 : 2 W R (Eng) 242, 
Yates v. Plumbe. 

7. (’41) 28 AIR 1941 Bom 48 (49) : I L R 
(1941) Bom 55 : 192 Ind Cas 815 <DB), 
Khanderao Shivaiirao v. D. D. Romer. 

8. (1855) 52 E R 800 (801) : 21 Beav 140 : 
111 R R 39, Scott v. Jackman. 

9. (1854) 69 E R 350 (351) : 23 L J Ch 
957 : 1 Kay & J 17 : 18 Jur 649 : 2 W R 
(Eng) 672 : 103 R R 11, Griffiths v. 
Hatchard. 

10. (1854) 69 ER 350 (351): 23 LJ Ch 
957 : 1 Kay & J 17 : 18 Jur 649 : 2 W R 
(Eng) 672 : 103 R R 11, Griffiths v. Hat¬ 
chard. 
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11. Rightitfc rents and profits and interest on purchase-money. 

(A) Right to refits and profits. 

The right to rents and profits of a property is an incident of the 
right of ownership and passes with the transfer of ownership. Until, 
therefore, the ownership passes to the buyer, the seller will be entitled 
to the rents and profits (para. 4, clause (a) ). After the ownership 
passes to the buyer the latter is the person entitled to such rents and 
profits (para. 6, clause (a). 1 If by neglect of the seller no rents and 
profits are received, he will be liable for what he might with reasonable 
care have received. 2 Under this Act the contract for sale itself does not 
pass ownership in the property to the buyer; the ownership is 

transferred only on the conveyance executed in pursuance of 
a contract for sale. But in England a contract for sale of 

real property makes the purchaser the owner in equity of the 

estate 3 and the seller must hold the property as trustee for the buyer 
from the date of the contract until the conveyance is completed. 4 The 
trusteeship is, however, a qualified trusteeship. 6 He is, as legal owner, 
entitled to the rents and profits of the land in his own right until the 
moment when the conveyance is completed or ought to be completed. 
From that moment the rents and profits belong to the buyer. If a date 
is fixed in the contract for completion, the right to rents and profits 
dates from the day so fixed; if no date is fixed it dates 

from the moment when a good title is made out. 6 The distinction 
between legal and equitable estate is not applicable in this country 
where this Act is in force and no question as to the buyer’s right to 
rents and profits can arise under this Act before the contract for sale 
has been completed by the execution of the conveyance. In the Punjab 
where the Act is not in force, it has been held on the analogy of the 
English law that after the contract for sale the seller is the trustee for 
the buyer of the property and the buyer is the trustee for the seller in 
respect of the purchase-money, and that the seller is not entitled to 
rents and profits after the date fixed in the contract for completing the 
sale. 7 

(B) Right to interest on purchase-money. 

The right to interest on the purchase-money rests on other consi¬ 
derations than those referred to above. Where, on the passing of owner¬ 
ship, delivery of possession has been given to the buyer but he has not 
paid the purchase-money, the act of taking possession will be regarded 
as an implied agreement on the part of the buyer to pay interest on the 
purchase-money from the date on which he took possession, 8 and the 


Note 11 

1. (’23) 10 AIR 1923 Pat 205 (206) : 70 
Ind Cas 804 (DB), Hari Prasad v. Hari- 
har Prasad. (A lien on property for 
unpaid purchase-money does not en¬ 
title vendor to retain possession and 
hence vendee is liable for mesne profits 
to vendor.) 

2. (18 1 6) 56 E R 245 (247) : 2 Mad 28 : 17 
R R 177. Acland v. Cuming. 

(1852) 10 E R 222 (223) : 3 H L C 565 : 
88 R R 212, Birch v. Joy. 

3. (’16) 3 AIR 1916 P C 139 (140) : 44 Cal 
542 : 44 Ind App 15 : 38 Ind Cas 938 
(PC). Maung Shwe Gok v. Maung Inn. 

4. Halsbury, Laws of England, Vol. XXV, 
Pages 364, 365. 


5. Halsbury, Laws of England, Vol. XXV, 
Page 367. 

6. (1904) 73 L J Ch 279 (281) : 1904 1 
Ch 464 (469) : 90 L T 533 : 52 W R 
(Eng) 410, Plews v. Samuel. 

Topham, New Law of Property, 4th Edi¬ 
tion, 1932, Pages 353, 354. 

7. (’30) 17 AIR 1930 Lah 131 (132) : 120 
Ind Cas 538 (DB), A. Tomlinson v. W. F. 
Harding. 

8. (1806) 33 E R 10 (11) : 12 Ves 25 : 8 
R R 275, Fludger v. Cocker. 

E See also (1880) 49 L J Ch 618 (619) : 15 
Ch D 122 (124) : 43 L T 173 : 29 W R 
(Eng) 73, Ballard v. Shutt. (Taking 
of possession carries with it the liability 
to pay interest on purchase-money in 
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seller will have a charge on the property in the hands otgthe buyer not 
only for the purchase-money but also for the interest so^ayable (para. 
4 , clause (b) ). 9 This would appear to rest on the broaa principle that 
it is inequitable in the absence of an express stipulation that either party 
to a contract of sale should, at one and the same time, enjoy the benefits 
flowing from possession of the property and those flowing from the 
possession of the purchase-money: the estate and the purchase- 
money are things mutually exclusive. 10 In Ratan Lai v. 
Municipal Commissioner for the City of Bombay 11 the same principle 
has been stated by their Lordships of the Privy Council as follows: 

“The Board is of opinion that the right to interest depends upon 
the following broad and clear consideration. Unless there be some¬ 
thing in the contract of parties which necessarily imports the opposite 
the date when one party enters into possession of the property of 
another is the proper date from which interest on the unpaid price 
should run. On the one hand, the new owner has possession, use 
and fruits; on the other, the former owner, parting with these, has 
interest on the price. This is sound in principle, and authority 
fully warrants it: see especially Sir William Grant’s judgment in 
Fludyer v. Cocker.” 12 


Where, however, on the passing of ownership no delivery of pos¬ 
session is given to the buyer, and no purchase-money is paid by the 
buyer to the seller, the position under para. 4, cl. (b) read with para. 6, 
cl. (a) is, that the buyer will be entitled to the rents and profits from the 
seller from the date of the conveyance, but the seller will not be entitled 
to a charge for interest on the unpaid purchase-money, 13 as, under para. 
4, cl. (b) he is declared to have a charge for the interest only from 
the date of the delivery of possession and not before. 

The right of the seller to interest on the purchase-money, being one 
derived from equity, is not absolute, but will depend upon the equities 
and circumstances of each case. 14 Thus, the seller cannot claim interest 


the absence of any stipulation to the 
contrary.) ] 

[See however (’30) 17 AIR 1930 Nag 32 
(32) : 121 Ind Cas 641, Chogalal v. Mal- 
karjwnappa. (NOTE:—It has been held 

in this case that this clause gives inte¬ 
rest by way of damages—Submitted not 
correct—This clause by itself does not 
give any right to interest—See Note 12— 
Further it is the implied agreement to 
pay interest that gives rise to the 
right.) ] 

9. (’25) 12 AIR 1925 Mad 660 (668), Lodd 
Govindo88 Krishnadas Varu v. Muthiah 
Chetti. (Seller not entitled to interest 
under this clause unless ownership has 
passed to the buyer and possession of 
the property is delivered to the buyer.) 

10. t (12) 35 Mad 625 (627) : 10 Ind Cas 
662 (663) (DB), Muthiah Chetty v. Sinna 
Velliam. 

(’41) 28 AIR 1941 P C 114 (118, 119) : 197 
Ind Cas 186 (PC), International Rail¬ 
way Co. v. Niagara Parks Commission. 
(Interest granted on compensation 
money paid to the vendee.) 

[See also (’25) 12 AIR 1925 Mad 660 (668), 
Lodd Govindoss Krishnadas Varu v. 


Muthiah Chetty. (Ownership of pro¬ 
perty had not passed entirely to the 
buyer—Interest was not payable.)] 

11. (T8) 5 AIR 1918 P C 129 (134) : 45 
Ind App 233 : 43 Bom 181 : 48 Ind Cas 
404 (PC). 

12. (1805) 33 E R 10 (11) : 12 Ves 25 : 8 
R R 275 

13. (’37) 24 AIR 1937 Sind 198 (201) : 31 
Sind L R 150 : 170 Ind Cas 791 (DB), 
Sahibkhan Ghulam Hussain v. Khushal- 
das Dewandas. (It was, however, held 
that as the vendee was awarded mesne 
profits he could not at the same time 
refuse to pay interest.) 

14. t(T2) 35 Mad 625 (627) : 10 Ind Cas 
662 (663) (DB), Muthia Chetty v. Sinna 
Velliam Chetty. 

(’33) 20 AIR 1933 Rang 401 (402) : 147 
Ind Cas 742, U Ti v. M. P. M. S. Chettiar 
Firm. (Section 55 does not exclude the 
application of equitable principles.) 

[See however (’33) 20 AIR 1933 Oudh 33 
(34, 35) : 8 Luck 185 : 141 Ind Cas 468 
(DB), Daulat Ram v. Indrajit. (Right 
to interest is statutory right and party 
cannot be deprived of it on equitable 
considerations.) ] 
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if the non-payment of the purchase-money is due to his own default. 16 
Similarly, wher&a portion of the consideration money is retained by the 
purchaser under the express terms of the contract between the parties 
to be paid to an encumbrancer, the seller will not be entitled to any 
interest on such money. Thus, in the undermentioned Madras case 16 * 
the property was sold free from encumbrance and a certain amount was 
retained by the purchaser for payment to the mortgagee. The purchaser 
agreed to pay the sum to the mortgagee with the interest that might 
accrue in future according to the terms of the mortgage. But he did not 
pay the sum to the mortgagee as provided in the sale-deed. The Madras 
Agriculturists’ Relief Act having been passed in the meanwhile, the sellers 
who were agriculturists brought a suit directing the vendees to deposit 
the sum in their hands at the time of the sale together with interest from 
the date of sale and for paying out of the amount thus deposited the sum 
properly payable to the prior incumbrancer on scaling down the debt 
and the balance to the sellers as the persons entitled thereto. In holding 
that the seller was entitled to the balance, but not to the interest, 
Patanjali Sastri, J., delivering the judgment of the Bench, observed: 

“It is to be observed that both under the terms of the sale deed 
and under S. 55 (5) (b) of the Transfer of Property Act, the amount 
retained by the appellants out of the purchase-money for payment 
to the mortgagee could not be and was not, claimed by the respon¬ 
dents, as the property had to be cleared of the encumbrance. There 
was thus no wrongful withholding of money payable to the res¬ 
pondents; nor did the latter suffer any damage by reason of the 
appellants failure to pay the amount to the mortgagee, according 
to the stipulation in the sale deed. Indeed, the delay in payment 
of the amount has benefited the respondents by reason of Act IV 

of 1938 having come into force, as they would not otherwise be 

entitled to put forward their present claim. There is thus no legal 
basis for the respondents’ claim to interest on the sum reserved 

with the appellants for payment to the mortgagee. It was sug¬ 

gested that interest could be awarded under S. 55 (4) (b) of the 
Transfer of Property Act, which provides for a charge on the pro¬ 
perty sold for the purchase-money or any part thereof remaining un¬ 
paid and for interest on such amount or part from the date on which 
possession has been delivered. But this general provision clearly 
pre-supposes that the purchase-money or part thereof remaining 
unpaid is payable to the seller and can have no application to a case 
where the buyer is entitled and allowed to retain out of the pur¬ 
chase-money the amount of an encumbrance on the property for 
payment to the person entitled thereto.” 


15. (’18) 5 AIR 1918 Oudh 398 (402) : 21 
Oudh Cas 234 : 48 Ind Cas 257 (DB), 
Aditya Prasad v. Mubarak Ali Shah. 
t(’18) 5 AIR 1918 Mad-716 (717) : 42 Ind 
Cas 509 (DB), Ellarayan v. Nagendra 
lyen. (Per Spencer, J.) 

(’30) 17 AIR 1930 Lah 568 (571) : 11 Lah 
587 : 125 Ind Cas 330 (DB), Dyal Das- 
Chanan Das v. Harkishan Singh. (Case 
not governed by the Act.) 

(’21) 8 AIR 1921 Mad 498 (503, 504) (DB), 
Narasingerji Gyanagerji v. Parthasara- 
dhi Rayanim. (Where a vendor fails to 
perform his part of the contract and the 
circumstances are such as to require the 


purchaser to keep the purchase-money 
lying idle and unproductive or at least 
to justify him in doing so, the vendor 
will not be entitled to interest.) 

[See also (1803) 32 E R 309 (310) : 8 Ves 
146 : 7 R R 7, Powell v. Martyr. (In 
this case money was lying idle without 
interest to the knowledge of the ven¬ 
dor.)] 

[But see (’93) 1893 Bom P J 349 (DB), 
Keshavlal Gokulbhai v. Premchand 
Kevaldas.1 

15a. (’43 ) 30 AIR 1943 Mad 482 (486. 487> : 
ILR (1943) Mad 885 : 213 Ind Cas 139 
(DB), Subba Row v. Varadiah . 
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Where be/ore the ownership has passed to the buyer the latter has 
paid the purchase-money but the seller has not delivered the property 
to him, and the contract goes off for no default of the buyer, the position 
of the buyer will be that of a person who has paid money to another not 
intending to do so gratuitously, the benefit of which is enjoyed by that 
other, and as such he will, under S. 70 of the Contract Act, be entitled 
to compensation from the seller in addition to the purchase-money. If 
interest is awarded as such compensation the buyer will be entitled to 
the charge on the property for such interest also. (Para. 6, cl. (b).) 

Where before the ownership has passed to the buyer, the seller has 
delivered the property but the buyer has not paid the purchase-money 
the seller would, as stated in the beginning of this Note, be entitled to 
the rents and profits of the property until the date of conveyance. It 
has, however, been held in the undermentioned cases 16 that in such cases 
the seller would be entitled to interest on the purchase-money. It is 
submitted that this view is not correct. The seller is not entitled to the 
purchase-money until the date of the conveyance and cannot, therefore, 
get any interest on it. 

See also Note 12. 

12. Seller’s charge for purchase-money—Paragraph 4, clause (b).— 
This clause enacts that where the ownership of the property has passed 
to the buyer before payment of the whole of the purchase-money, the 
seller is entitled to a charge on the property in the hands of the buyer 
for the amount of the purchase-money and for interest thereon from the 
date of the delivery of possession. 1 It does not lay down any new rule 
of law but is merely a statutory recognition of the principles of the 
English doctrine of equitable lien that had been applied in this country 
even before the passing of this Act. 2 The principle of the English equi¬ 
table lien was stated by Baron Rolfe in Goode v. Burton, 3 as follows: 

“The equitable right of the vendor is inaccurately described by 

the word Tien’, if that word is to be understood in its legal accepta- 


16. (’22) 9 AIR 1922 Bom 186 (187) : 46 

Bom 195 : 64 Ind Cas 492 (DB), Pandu- 
rang v. Mahadeo. 

(’93) 1893 Bom P J 349 (DB), Keshavlal 
Golkabhai v. Premchand Kevaldas. 

(’33) 20 AIR 1933 Mad 844 (845, 846) : 146 
I. C. 317, Suryaprakasa Rao v. Venkata 
Dikshitalu. 

Note 12 

1. (’36 ) 23 AIR 1936 P C 204 (206) : 63 
Ind App 304 : 59 Mad 910 : 163 Ind Cas 
4 (PC), Jagannatha Rao v. Surya Rao. 

(’07) 1907 Pun Re. No. 148 p. 687 (691, 
692): 1907 Pun WR No. 195 (DB), 

Saran & Co. v. Basheshar Nath. 

<’36) 165 Ind Cas 352 (352) (DB) (All), 
Shiam Lai v. Ram Sarup. 

ISee also (’42) 29 AIR 1942 Lah 275 (278) : 
ILR (1943) Lah 17 : 203 Ind Cas 462 
(FB), Mela Ram and Sons Firm v. Firm 
Ram Das Joshi and Sons. (On comple¬ 
tion of sale vendor automatically ac¬ 
quires a charge on the property sold 
for unpaid pur chase-money.) 

(’16) 3 AIR 1916 Mad 1215 (1217) : 31 
Ind Cas 77 (DB), Govindasamy Raja v. 
Kuppammal. (Suit for cancellation of 
conveyance for failure of consideration 


— Held, if intention was to transfer title, 
relief should not be granted—Charge for 
purchase-money can only be claimed.) 

(1837) 28 L T 547 (547) : 21 W R (Eng) 
819, Williams v. Aylesbury and Backing- 
ham Ry. 

(1886) 35 WR (Eng) 180 (181) : 33 Ch 

D 571: 55 L J Ch 743: 55 LT 835, 
Allgood v. Merrybent and Darlington 
Ry. Co.] 

2. t (’42) 29 AIR 1942 Lah 275 (278) : ILR 
(1943) Lah 17 : 203 Ind Cas 462 (FB), 
Mela Ram & Sons Firm v. Firm Ram 
Das Joshi & Sons. 

(’26) 13 AIR 1926 Oudh 81 (86, 87) : 1 
Luck 7 : 91 Ind Cas 917 (DB), Hasan 
Baqar v. Sheo Narain Singh. 

(1865) 2 Suth W R 10 (10) (DB), Dulbood 
Singh v. Mahadeo Dutt. 

(’78) 3 Bom 172 (174) (DB), Trimalrav 
Raghavendra v. Municipal Commissioner 
of Hubli. 

(’06) 9 Oudh Cas 284 (286), Syed Talib 
HiLsain v. Ram Charan. 

(’66) 3 Bom H C R (AC) 102 (103) (DB), 
Yellappa v. Mantappa. 

3. (1847) 74 R R 633 ( 637) : 1 Ex 189 : 
16 L J Ex 309 : 11 Jur 851. 
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tion, which always implies possession by the party setting up the 
hen of the thing on which it exists; the legal principle in such case 
being, that the party having rights which in good conscience he may 
enforce, and which are more or less connected with the thing or 
which he has possession, shall not be compelled to part with his 
possession till those rights are satisfied. But the vendor’s right in 
equity is altogether independent of his possession of the land, or 
the deeds. He has what, though called a lien, is in truth an 
equitable charge on the land, and which in general he may enforce 
in the same way as any other equitable mortgage.” 

In one respect, however, there is a difference between the vendor’s 
equitable lien in England and the seller’s charge under this paragraph; 
the former which is a creation of Courts of Equity can be modified 
according to the circumstances of the case by the Courts of Equity, 
while the statutory charge under this paragraph is rigorous and 
inflexible. 4 5 

It is clear from what has been stated above that the vendor’s equi¬ 
table lien in England and the seller’s charge under this Act are both 
non-possessory; that is, the charge is one which will not entitle the seller 
to retain possession of the property as against the buyer, but it will 
merely give him a right to enforce the charge by suit. 6 There is a 
difference of opinion as to whether, in a suit for possession by the buyer, 
the Court can impose a condition in the decree that the unpaid purchase- 
money should be paid before possession is delivered to the plaintiff. On 
the one hand it has been held that the seller’s charge being non- 
possessory such a condition cannot be imposed, 6 though the Court can, 
in order to avoid multiplicity of suits, incorporate the statutory charge 
in the decree and order that it should be paid within a particular time. 7 


4. (’04) 31 Cal 57 (72) : 30 Ind App 238 

(PC), Webb v. Macpherson. 

(’39) 26 AIR 1939 Nag 210 (212) : ILR 
(1939) Nag 636 : 185 Ind Cas 169, Sbo- 
bhalal v. Sidhelal. (And it has the same 
force as if it is created by act of parties.) 

(’39) 26 AIR 1939 Mad 590 (591) : 189 

Ind Cas 158, Krishnaswami Mudaliar v. 
Vijiaraghava Pillai. (Charge is not lost 
by taking promissory note for unpaid 
balance.) 

t (’18) 5 AIR 1918 Mad 82 (83) : 44 Ind 
Cas 523 (DB), Kristnaswami Iyengar v. 
Subramania Ganapathigal. (Under Eng¬ 
lish law equitable estate does not pass 
unless the purchase-money has been 
completely paid off.) 

(’32) 19 AIR 1932 Bom 247 (248) : 56 Bom 
556 : 138 I. C. 534 (DB), Basalingava v. 
Chinnava. 

[See (’27) 14 AIR 1927 Lah 103 (103) : 8 
Lah 257 : 99 Ind Cas 770 (DB), H. B. 
Morton v. E. WoodfaU. (Act not being 
extended to the Punjab, general princi¬ 
ples of equity were applied.)] 

5. Halsbury, Laws of England, Volume 
XIX, pages 14, 15. 

(’07) 30 Mad 524 (525) : 17 Mad L Jour 450 
(DB), Velayutha Chetty v. Govinda- 
stoami Naiken. 

(’39) 26 AIR 1939 Nag 210 (212) : I L R 
(1939) Nag 636 : 185 Ind Cas 169, Sho- 
bhalal v. Sidhelal. 


(’20) 7 AIR 1920 Mad 164 (164) : 43 Mad 
712 : 56 Ind Cas 530 (DB), Yella Krish - 
namma v. Kotipalle Mali. 

* (’32) 19 AIR 1932 Bom 247 (248, 252) : 
56 Bom 556 : 138 Ind Cas 534 (DB)„ 
Basalingava v. Chinnava. (Per Barlee, 
J.—The observation of Patkar, J., that 
the English equitable lien is possessory 
is not correct.) 

t (’08) 30 All 125 (127) : 5 All L Jour 96 
(DB), Baijinath Singh v. Paltu. 

(’23) 10 AIR 1923 Pat 205 (206) : 70 Ind 
Cps 804 (DB), Hari Prasad v. Harihar 
Prasad. 

[But see (’68) 10 Suth W R 194 (194) (DB), 
Prern Soonduree v. Grish Chunder. 
(Vendor may refuse to give delivery 
until consideration is paid but having 
given delivery he cannot re-take pos¬ 
session.)] 

6. (’47) 34 AIR 1947 Mad 92 (94) : ILR 
(1947) Mad 397 : 230 Ind Cas 255 (DB), 
Ramayya Servai v. Sama Ayyar. 

(’44) 31 AIR 1944 Mad 124 (124, 125) : 212 
Ind Cas 414, Poomlai v. Annamalat. 

t (’20) 7 AIR 1920 Mad 164 (164) : 43 Mad 
712 : 56 Ind Cas 530 (DB), Yella Krish - 
namma v. Kotipalle Moli. 

[See (’66) 1 Agra 160 (161) (DB), Goor 
Pershad Nunda Sinqh.I 

7. t (’32) 19 AIR 1932 Bom 247 (251) : 56 
Bom 556 : 128 Ind Cas 534 (DB), Basa¬ 
lingava v. Chinnava. (On Letters Patent 
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A contrary view that a condition can be imposed for payment of pur¬ 
chase-money before recovery of possession by the buyer has been held 
in other cases . 8 It is submitted that the latter view is not correct. In 
those Provinces to which this Act does not apply, it has been held that 
there being no statutory provision that the buyer must get possession of 
the property sold to him whether he has paid the price or not, the Court 
can impose such a condition on grounds of justice, equity and good 
conscience. 8 * 

Extent of the charge. 

The charge is not only for the unpaid purchase-money but also for 
the interest on such amount from the date on which possession has been 
delivered. 9 The words “from the date on which possession has been deli¬ 
vered” did not occur in the paragraph before the amending Act of 1929. 
The reasons for adding this phrase have been stated by the Special Com¬ 
mittee as follows: 

“This clause is also silent as to the date from which the interest 
on the unpaid purchase-money should run. It seems fair that it 
should run from the date when the buyer is put in possession.” 

This paragraph, by rtself, does not give the seller any right to inte¬ 
rest on the purchase-money. Its object is to give the seller a charge on 
the property for the unpaid purchase-money and of the interest also 
assuming that interest is payable. 10 As to when the seller gets a right 
to interest, see Note 11. 


Appeal from AIR 1929 Bom 60.) 
t (>39) 26 AIR 1939 Nag 210 (212, 213) : 
ILR (1939) Nag 636 : 185 Ind Cas 169, 
Shobhalal v. Sidhelal. (AIR 1932 Bom 
247: 56 Bom 556, followed.) 

(’ll) 34 Mad 543 (544) : 8 Ind Cas 364 
(365) (DB), Velayutha Chetty v. Govin- 
dasami. (It is not open to Courts of this 
country to introduce and enforce equi¬ 
ties modifying the provisions of statute 
law. The law of India, speaking broadly, 
knows nothing of the distinction be¬ 
tween legal and equitable property, in 
the sense in which it was administered 
by the Court of Chancery in England.) 
(*37) 24 AIR 1937 Sind 198 (200) : 31 Sind 
L R 150 : 170 Ind Cas 791 (DB), Sahib- 
khan Ghulam Hussain v. Khushaldas 
Dewandas. (AIR 1932 Bom 247 : 56 Bom 
556, followed.) 

8. (’45) 32 AIR 1945 All 139 (139) : I L R 
(1945) All 183 : 220 Ind Cas 20 (DB), 
Pearey Lai v. HuZe Lai. 

[Section does not exclude application of 
principles of equity—Vendor is not con¬ 
fined to his statutory lien for unpaid 
purchase-money.] 

(’89) 11 All 244 (252) : 1889 All W N 96 
(DB), Shib Lai v. Bhagwan Das. 

(’08) 30 All 125 (127) : 5 All L Jour 96 
(DB), Baijnath Singh v. Paltu. 

(*33) 20 AIR 1933 Rang 401 (402) : 147 
Ind Cas 742, U Ti v. M. P. M. S. Chettyar 
Firm. (Section 55 does not exclude ap¬ 
plication of’ equitable principles.) 

(’18) 5 AIR 1918 Low Bur 26 (27) : 45 
Ind Cas 931 (DB), Hardum Singh v. Mg. 


Po. Htu. 

(14) 1 AIR 1914 Cal 239 (241) : 20 Ind 
Cas 325 (DB), Nil Madhab v. Haran 
Prasad. 

(’04) 27 Mad 28 (30) (DB), Subramania 
Ayyar v. Poovan. (Vendor can retain 
possession until purchase-money is paid.) 

(’90) 4 C P L R 92 (93, 94), Yado Rao v. 
Ratan. 

(’78) 2 Bom 547 (549) : 3 Ind Jur 119 
(DB), Umedmal Motiram v. Davu. 

(10) 6 Nag L R 98 (102) : 7 Ind Cas 541 
(543), Balkrishna v. Shripat Singh. 

8a. (’44) 31 AIR 1944 Pesh 9 (10) : 211 
Ind Cas 204 (DB), Mahomed Akbar 
Khan v. Abdur Rahman. (The Transfer 
of Property Act does not apply to the 
Punjab and the North-west Frontier 
Province—The principles underlying S. 
55 are used as guide or as principles of 
equity, justice and good conscience in 
those provinces.) 

9. t (13) 1913 Pun Re No. 39 : 20 Ind Cas 
299 (300), Arjan Das v. Hakim Rai. 
(Though the Act is not extended to the 
Punjab, the principle was applied.) 

(’90) 13 Mad 158 P65) (DB), Ghousiah 
Begum v. Rustamiah. 

10. (12) 35 Mad 625 (627) : 10 Ind Cas 
662 ( 663) (DB), Muthia Chetty v. Sinna 
Velliam Chetty. 

[See also f’43) 30 ATR 1943 Mad 482 (487) : 
ILR (1943) Mad 885 : 213 Ind Cas 139 
(DB), Subba Row v. Varadiah (Section 
55(4) (b) which provides for charge on 
property sold for purchase-money or 
any part thereof and for interest on such 
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Ownership must have passed before the payment of purchase-money. 

The paragraph will not apply unless the ownership of the property 
has passed to the buyer. 10a Nor will it apply where ownership has 
passed to the buyer after the payment of purchase-money. A sold cer¬ 
tain property to B for 935 rupees directing B to pay 435 rupees to C. D 
pre-empted B by depositing 935 rupees into the Court. This was drawn 
by B who did not, however, pay C, who therefore recovered it from A. 
A thereupon sued D to enforce his charge. It was held that D got the 
property only after he had paid the purchase-money and this clause did 
not apply. 11 

Where the seller himself is not entitled to the property sold at the 
time of the sale, he cannot have a charge on such property. A agreed 
to purchase property from B and, before completion of the purchase, 
sold the property to C and asked B to execute the conveyance in favour 
of C. B. executed the conveyance to C who did not, however, pay the 
purchase-money to A. It was held that A had no charge on the property 
in C’s hands. 12 


Transfer of charge. 

The charge given by this paragraph to the seller is an interest in 
immovable property 13 and is transferable as such. 14 It may be attached 
by a creditor of the seller in execution of a decree against the latter. 19 


amount, presupposes that the purchase- 
money remaining unpaid is payable to 
the seller and can have no application 
where the buyer is entitled and allowed 
to retain out of the purchase-money the 
amount of an encumbrance on the pro¬ 
perty for payment to the person entitled 
thereto.)] 

10a. (’39) 26 AIR 1939 Rang 46 (47) : 
180 Ind Cas 69 (DB), P. Johnston v. 
Official Liquidator. Rangoon. 

C 25) 12 AIR 1925 Mad 660 (668), Lodd 
Govindoss Krishnadas Varu v. Muthiah 
Chetty. 

11. (’14^ 1 AIR 19U All 349 (349) : 25 Ind 
Cas 939 (DB), Mahadeo Sahu v. Mahipal 
Rai. 

12. (’41) 28 AIR 1941 Mad 128 (129) (DB), 
Narayavayya v. Venkatayya. 

13. (’34) 21 ATR 1934 Mad 615 (616) : 152 
Ind Cas 375 (DB), Raiagopala Ayyangar 
v. Ranaanatha Ayyangar. (Confirming 
ATR 1933 Mad 181 on Letters Patent 
Appeal.) 

14. (’151 2 ATR 1915 Cal 543 C544) : 42 
Cal 849 : 29 Ind Cas 869 (DB), Sheo 
Nandan Lai v. Jainul Ahdin. 

t (’3)) IS AIR 1931 Nag 89 (901 : 27 Nag 
L R 288 : 132 Ind Cas 455, Nathu Mali 
v. Bansaii. 

(’34) 2i ATT? 1 934 Lah 348 (349) : 150 Ind 
Cas 725 (DB), Rhanh Mai v. Shiromani 
Gurdwara Parhha-ndhak Committee. 

(’18) 5 ATR 1918 Mad 1045 (1048) : 39 
Mad 997 : 37 Tnd Cas 429 (FB), Siva- 
svhramania Ainar v. Suhramania Aiyar. 

t (’18) 5 AIR 1918 Mad 1012 (1014) : 39 
Ind Cas 405 (DB). Kunchithavatham 
Pillai v. Palamalai Pillai. (It also re¬ 


quires a proper conveyance.) 

(’27) 14 AIR 1927 Nag 332 (333) : 103 Ind 
Cas 690, Dalchand v. Ganpat. 

(’38) 25 AIR 1938 Mad 457 (458) : 177 Ind 
Cas 648 (DB), Lakhshmayya Naidu v. 
Purushothama. 

Also see Section 100, Note 19. 

15. (’26) 13 AIR 1926 Mad 903 (903) : 95 
Ind Cas 447, Sambasiva Iyer v. Venkata - 
rama Iyer. 

(’09) 31 All 443 (444) : 3 Ind Cas 497 (497), 
Moti Lai v. Bhagwan Das. (Though 
the property itself cannot be proceeded 
against.) 

(’37) 24 AIR 1937 Lah 608 (609) : 172 Ind 
Cas 438, Firm Guiar Mai Kundanlal v. 
Firm Paras Ram Sundar Lai. (Vendor 
of immovable property leaving purchase- 
money with vendee for payment to his 
creditors—Vendee failing to pay it with¬ 
in reasonable time—Vendor is entitled 
to recover it as debt as he has lien on 
property for unpaid purchase-money— 
Such money in hands of vendee is liable 
to attachment in execution of decree 
against vendor.) 

(’35) 22 AIR 1935 Mad 872 (873) : 59 Mad 
1 : 158 Ind Cas 940 (DB), Veerappa The - 
var v. Venkatarama Aiyar. 

(’41) 28 AIR 1941 Bom 198 (200) : ILK 
(1941) Bom 290 : 195 Ind Cas 547 (DB), 
Rango Ramchandra v. Gurlingappa. 
(Property was only agreed to be sold be¬ 
fore attachment—same rule applies.) 

But the creditor cannot directly enforce 
the charge; see the following case: 

(’83) 9 Cal 167 (172) : 11 Cal L R 339 (SB), 
Hari Ram v. Denaput Singh. 
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Enforceability against transferees. 

words any transferee without consideration or any transferee 
with notice of the non-payment” were inserted in this paragraph by the 
amending Act of 1929. Even before the amendment, it had been held 
the seller could always follow the property in the hands of the trans¬ 
feree with notice of non-payment; 16 the Madras High Court 17 went fur¬ 
ther and held that the charge was enforceable even against a transferee 
without notice of the non-payment. The amendment gives statutory 
recognition to the former view 18 and it is now clear that the charge can 
be enforced against a transferee from the buyer with notice of the non¬ 
payment 19 but cannot be enforced against a bona fide purchaser with¬ 
out notice. 20 

Several buyers. 

Where property is sold to several purchasers in several shares, the 
seller has a lien for the whole of unpaid purchase-money on the whole 
of the property in the hands of the buyers. He is not concerned with 
the proportion of the purchase-money paid by each of them. 21 

Exclusion of charge. 

A charge for unpaid purchase-money presupposes that purchase- 
money in whole or in part is payable by the buyer to the seller. Where 
the consideration for transfer is a covenant to pay a sum of money no 
purchase-money is due and consequently the seller’s charge for purchase- 
money does not arise. But where the consideration is a sum oj money 
which the buyer covenants to pay, that sum is purchase-money and con¬ 
sequently the seller will have a charge therefore under this clause. 
Where for instance A sells property to B in consideration of 1,000 rupees 
payable in a particular way, the consideration is the sum of money and 
not the undertaking by the buyer to pay it in a particular way; conse¬ 
quently, the seller will have a charge for that amount. On the other 
hand, where the consideration for the sale is a covenant by the buyer, 
such as a covenant to pay an annuity to the seller, 22 or a promise to 


16. ('31) 18 AIR 1931 Rang 139 (143) : 9 
Rang 56 : 134 Ind Cas 737 (DB), Ram 
Raghubir Lai v. United Refineries 
(Burma), Ltd. 

(’21) 8 AIR 1921 All 54 (54) : 43 All 314 : 
60 Ind Cas 933 (DB), Rama Nand v. 

Sheo Dass. 

t (’26) 13 AIR 1926 Oudh 81 (87) : 1 Luck 
7 : 91 Ind Cas 917 (DB), Hasan Baqar 
v. Sheo Narain Singh. 

(1883) 1883 Pun Re No. 66, p. 194 (196) 
(DB), Alliance Bank of Simla Ltd. v. 
John Walsh. 

[See however (1865) 3 Suth W R 138 (139) 
(DB), Jagoo Koonwar v. Parbutty 
Koonwar. (Persons who allow property 
to leave their possession before the 
purchase-money is completely paid 
cannot certainly recover from third par¬ 
ties who are purchasers in good faith 
and for valuable consideration, even if 
these persons should be held to have had 
notice of the amount of the consideration 
money still remaining unpaid.)] 

17. (’37) 24 AIR 1937 Mad 92 (93) : 170 
Ind Cas 649, Achanta Chittamma v. 
Gunisetti Mureyya. 

18. * (*31) 18 AIR 1931 Rang 139 (143) : 9 


Rang 56 : 134 Ind Cas 737 (DB), Ram 
Raghubiley Lai v. United Refineries 
(Burma) Ltd. 

19. (’41) 28 AIR 1941 Lah 10 (15) : ILR 
(1941) Lah 568 : 195 Ind Cas 786 (DB), 
Kesho Das v. Jiwan. (Letters Patent 
Appeal from AIR 1939 Lah 273.) 

(’39) 26 AIR 1939 Mad 876 (877) : 187 
Ind Cas 426, Rainakrishna v. Panchamal 
Narasimha. 

(’32) 19 AIR 1932 Oudh 88 (90) : 7 Luck 
405 : 136 Ind Cas 222 (DB), Sheo Dulare 
v. Jaqannath. 

(1808) 33 E R 778 (785) : 15 Ves 329 : 10 
R R 85, Mackreth v. Symmons. 

20. (’22) 9 AIR 1922 Mad 335 (336) : 70 
Ind Cas 357 (DB), Mokshagunam Subra- 
mania v. Ramkrishna. 

(1882) 51 L J Ch 281 (287, 288) : 21 Ch D 
685 : 46 L T 83 : 30 W R (Eng) 402, 
Kettlewell v. Watson. 

21. (’34) 21 AIR 1934 Lah 348 (349) : 150 
Ind Cas 725 (DB), Bhagh Mai v. Shiro - 
mani Gurdwara Parbhandhak Commit¬ 
tee. 

22. (1830) 57 E R 1085 (1086) : 3 Sim 
499 : 30 R R 193, Clarke v. Royle. 

(1843) 60 E R 157 (159) : 13 Sim 406 : 60 


RIGHTS AND LIABILITIES OF BUYER AND SELLER 


910 [S 55 N 12] 

allot certain shares of a company in future. 22 * there is no purchase- 
money due, the consideration for the sale being the covenant itself; con¬ 
sequently, no question of any charge for unpaid purchase-money arises. 
The distinction between the two classes of cases is referred to by their 
Lordships of the Privy Council in Webb v. Macpherson 23 as follows: 

“It was said that no charge ever arose, because the purchase 
was not in consideration of a sum of money, part of which was paid 
down and the payment of the balance of which was deferred, but it 
was a purchase in consideration of a particular covenant. There is 
no doubt, both on principle and authority, that a conveyance or sale 
" in consideration of a covenant to pay a sum of money in the future 
is different from a sale in consideration of money which the pur¬ 
chaser covenants to pay. The distinction may seem fine, but it is a 
real distinction, and it is one which, if made out, might have had 
the effect which the High Court have given to it.” 

The question whether a separate agreement for payment of the 
purchase-money is to be in addition to or in substitution of any charge, 
so that the sale can be considered to be one in consideration of a cove¬ 
nant depends upon the intention of the parties, to be gathered from the 
document itself and the surrounding circumstances. 24 

Even where the consideration for a sale is a sum of money the 
seller’s charge may still be excluded by a “contract to the contrary”. 24 ' 
In the case of Webb v. Macpherson , 2B above referred to, where the sale 
was in consideration of a sum of money which the buyer undertook to 
pay by instalments, their Lordships of the Privy Council held that such 
undertaking was not a “contract to the contrary”'within the meaning 
of this section. Their Lordships observed as follows: 

“.the Transfer of Property Act gives a statutory charge 

upon the estate to an unpaid vendor unless it be excluded by con¬ 
tract.You have to find something, either express contract, or 

at least something from which it is a necessary implication that 
such a contract exists, in order to exclude the charge given by the 
statute. In their Lordships’ opinion there is no ground whatever 
for saying that the charge is excluded by a mere personal contract 
to defer payment of a portion of purchase-money, or to take the 
purchase-money by instalments, nor is it, in their Lordships’ opi¬ 
nion, excluded by any contract, covenant, or agreement, with res¬ 
pect to the purchase-money which is not inconsistent with the 

continuance of the charge.” 26 

% 

R R 371, Buckland v. Pocknell. 1 v. Subramania Ganapathigal. 

(1862) 54 E R 1172 (1173) : 31 Beav 346 : (’83) 1883 Pun Re No. 66, page 194 (197), 

135 R R 461, Collins v. Collins. (DB), Alliance Bank of Simla. Ltd. v. 

(1823) 57 E R 174 (178) : 1 Sim & S 434, John Walsh. 

Winter v. Lord Anson. [See also (1823) 57 E R 174 (177) : 1 Sim 

(1835) 40 E R 250 (253, 254) : 3 My & K & S 434, Winter v. Lord Anson.] 

655 : 41 R R 164, Parrot v. Sweetland. 24a. (1876) 25 W R (Eng) 481 (482) : 4 
22a. t (’39) 26 AIR 1939 Rang 46 (47) : Ch D 562 (565) : 46 L J Ch 554 : 36 L T 

180 Ind Cas 69 (DB), P. Johnston v. 343 : 25 W R (Eng) 481, In re Brentwood 

Official Liquidator, Rangoon. (31 Cal Brick & Coal Co. 

57 : 30 Ind App 238 (PC), followed.) (1801) 31 E R 1152 (1156),Austen v. Halsey. 

[See also (’27) 14 AIR 1927 Lah 103 (104) : 25. (’04) 31 Cal 57 (72) : 30 Ind App 238 

8 Lah 257 : 99 Ind Cas 770 (DB), H. B. (PC). 

Morton v. E. Wood/all.)] 26. See also the undermentioned cases: 

23. ( 04) 31 Cal 57 (73) : 30 Ind App 238 (’42) 29 AIR 1942 Lah 275 (278) : ILR 

( pc >- , (1943) Lah 17 : 203 Ind Cas 462 (FB), 

24. t (’18) 5 AIR 1918 Mad 82 (83) : 44 Mela Ram & Sons Firm v Firm Ram 

Ind Cas 523 (DB), Kristnaswami Iyengar Das Joshi & Sons. (Vendor’s charge 
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A mere undertaking by the buyer to discharge the debt due to the 
creditor of the seller from out of money in consideration of which the 
sale is made is not consistent with the existence of the charge and is 
not “a contract to the contrary.” The charge is, therefore, not excluded 
by such an undertaking. 27 The purchase-money in such cases does not 
lose its character as such by the direction to pay another. 28 Nor is the 
charge excluded merely by the seller accepting a promissory note or 
■other personal undertaking from the buyer or third party, 29 or by a 


for unpaid purchase-money is not ex¬ 
cluded by a mere personal covenant to 
defer payment or to take it by instal¬ 
ments. 31 Cal 57 : 30 Ind App 238 (PC) 
followed.) 

(’39) 26 AIR 1939 Mad 590 (591) : 189 Ind 
Cas 158, Krishnaswami Mudaliar v. 
Vijairaghava Pillai. (Accepting inte¬ 
rest by the vendor on the promissory 
note executed for unpaid purchase- 
money does not extinguish his charge.) 
(18) 5 AIR 1918 Mad 1045 (1047) : 39 Mad 
997: 37 Ind Cas 429 (FB), Sivasubra- 
mania Aiyar v. Subramania Aiyar. 

(’27) 14 AIR 1927 Lah 103 (103) : 8 Lah 
257 : 99 Ind Cas 770 (DB), H. B. Morton 
v. E. Woodfall. (General principles of 
equity were applied as the Act is not 
extended to the Punjab.) 

(’37) 24 AIR 1937 Mad 92 (93) : 170 Ind 
Cas 649, Achanta Chittamma v. Guni- 
setti Mureyya. (Statutory charge sub¬ 
sists in spite of the agreement by vendor 
to accept unpaid purchase-money on 
the happening of certain future event.) 

27. (’42) 29 AIR 1942 Lah 275 (278) : ILR 
(1943) Lah 17 : 203 Ind Cas 462 (FB), 
Mela Ram & Sons Firm v. Firm Ram 
Das Joshi & Sons. (Charge subsists 
even though vendor has directed the 
amount to be paid to his creditors or 
other nominees.) 

t (’18) 5 AIR 1918 Mad 1045 (1048) : 39 
Mad 997 : 37 Ind Cas 429 (FB), Siva- 
subramania Aiyar v. Subramania Aiyar. 
(Overruling 33 Mad 446 and 10 Ind Cas 
98 ) 

(’21)’ 8 AIR 1921 All 54 (54) : 43 All 314 : 
60 Ind Cas 933 (DB), Rama Nand v. Sheo 
Dass. 

t (’18) 5 AIR 1918 Mad 1012 (1014) : 39 
Ind Cas 405 (DB), Kunchithapatham 
Pillai v. Palamalai Pillai. 

(’34) 21 AIR 1934 Oudh 240 (242) : 10 
Luck 26 : 149 Ind Cas 529 (DB), Batj- 
nath v. Permeshwari Dayal. 
t (’33) 20 AIR 1933 Oudh 33 (34) : 8 Luck 
185 : 141 Ind Cas 468 (DB), Daulat Ram 
v. Indrajit. (It is immaterial if the 
vendor has paid his creditors.) 

<’10) 7 Ind Cas 639 (640) (All), Har Chand 
v. Kishori Singh. 

(’38) 25 AIR 1938 Mad 457 (458) : 177 
Ind Cas 648 (DB), Lakshmayya Naidu 
v. Purushothama. 

<’ 20) 7 AIR 1920 Mad 385 (385, 386) : 54 
Ind Cas 458 (DB), Thygaraja Mudaliar 
v. Seshappier. (A complete agreement 


between the purchaser and the vendor’s 
creditors will exclude the charge.) 

(’28) 108 Ind Cas 291 (292) (Mad), Alwar 
Chetty v. Jagannatha Aiyar. (AIR 1918 
Mad 1045 : 39 Mad 997 followed.) 

(’39) 26 AIR 1939 Mad 876 (877) : 187 Ind 
Cas 426, Ramakrishna v. Panchamal 
Narasimha. (Except in a case of 
privity between the creditor and ven¬ 
dee.) 

[But see (13) 18 Ind Cas 336 (336) (All), 
Abadi Bibi v. Illahi Baksh. (Referring 
with approval to 33 Mad 446 which was 
overruled in AIR 1918 Mad 1045 : 39 
Mad 997 (FB).) 

(16) 3 AIR 1916 Oudh 143 (144, 145) : 33 
Ind Cas 527, Mukta Pershad v. Abdul 
Razak. (Follows 33 Mad 446 which was 
subsequently overruled in AIR 1918 Mad 
1045 : 39 Mad 997 (FB).] 

28. (’42) 29 AIR 1942 Lah 275 (278) : ILR 
(1943) Lah 17 : 203 Ind Cas 462 (FB), 
Mela Ram & Sons Firm v. Firm Rain Das 
Joshi & Sons. (Fact that the money is, 
by agreement, made payable at a future 
date or that the vendor has asked the 
vendee to pay it to a third person makes 
no difference. It is nonetheless an exist¬ 
ing and completed obligation and as 
regards it, the relationship between the 
vendor and the vendee is that of a 
creditor and debtor.) 

(’33) 20 AIR 1933 Oudh 33 (34) : 8 Luck 
185 : 141 Ind Cas 468 (DB), Daulat Ram 
v. Indrajit. 

(’42) 29 AIR 1942 Bom 61 (70) : 199 Ind 
Cas 481 (DB), Shankar Bala v. Gotiram. 

29. (’45) 32 AIR 1945 Mad 407 (409), Somu 
Achari v. Singara Achari. 

[Deed styled “release deed” by one Hindu 
coparcener to another conveying share 
in family property for consideration — 
Held to be sale —Lien for unpaid pur- 
chase-money—Right to—Execution of 
promissory note and decree on note — 
Lien not excluded.] 

(’43) 30 AIR 1943 Mad 28 (29) : I L R 
(1943) Mad 405 : 205 Ind Cas 293 (DB). 
Abdul Huq Sahib v. Raj Muhammad 
Kabuli. (Buyer executing promissory 
note in favour of seller in part payment 
of purchase-money—Promissory note 
kept alive by payments— Held, unpaid 
vendor’s lien continues while vendor 
has an enforceable claim against the 
buyer in respect of the purchase- 
monev.) 

(’ll) li Ind Cas 890 (891) (DB), (Mad), 
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recital that the purchase-money is reserved with the buyer in order 
that he may execute an hypothecation bond for that amount in favour 
of the seller 30 or by a recital that the consideration of money has been 
received. 31 In the undermentioned case of the Bombay High Court 31 * 
it was held that where the purchaser agreed to pay the purchase-money 
only after redemption of a mortgage on the property, this was a contract 
to the contrary and no charge arose. 

Where a mortgage is taken by the seller from the buyer for the 
purchase-money due, and thus a higher security than that afforded by 
the charge is taken, the inference would be that the charge is excluded 
or abandoned, 32 though such inference may be rebutted by a proof of 
an agreement to the contrary. 33 In R. M. A. R. S. Chettyar Firm v. Daw 
Ngwe , 34 where the seller had taken two promissory notes and a mort- 


Kampiah Pillai v. Hari Row. 

(’30) 17 AIR 1930 Lah 568 (570) : 11 Lah 
587 : 125 Ind Cas 330 (DB), Dyal Das 
Chanan Das v. Harkishen Singh. 

t (’39) 26 AIR 1939 Mad 590 (592) : 189 
Ind Cas 158, Krishnaswami Mudaliar v. 
Vijiaraghava Pillai. (The acceptance of 
interest under the pro-note would not 
indicate waiver of the charge.) 

(’28) 15 AIR 1928 Mad 486 (486) : 107 Ind 
Cas 302 (DB), Bansilal Abeerchand v. 
Sriranganachiarammal. (There was an 
express stipulation that buyer should not 
alienate property until pronote was dis¬ 
charged— Held, this negatived the inten¬ 
tion to abandon charge.) 

* (’27) 14 AIR 1927 Mad 219 (221) : 50 Mad 
548: 100 Ind Cas 10 (DB), Swaminatha 
Odayar v. Subbarama Aiyar. (AIR 1926 
Mad 903 approved.) 

('25) 12 AIR 1925 Mad 215 (217) : 84 Ind 
Cas 949 (DB), Munayya v. Krishnayya. 

(’24) 11 AIR 1924 Mad 854 (854) : 82 Ind 
Cas 481, Authinarayana Aiyar v. Krish- 
naswamy Aiyar. (Vendor’s acceptance 
of bond by vendee to pay purchase- 
money on happening of given event does 
not exclude vendor’s charge for unpaid 
purchase-money.) 

(’13) 18 Ind Cas 81 (82) (DB) (Mad), 
Vellayappa Chettiar v. Narayanan Chet¬ 
tyar. (It makes no difference .if pro¬ 
note was taken even before the execu¬ 
tion of conveyance.) 

(1813) 35 E R 335 (337) : 2 Ves & B 306 : 
13 R R 101, Grant v. Mills. (Acceptance 
of bills of exchange is not accepting a 
security for money but only accepting a 
mode of payment.) 

(1827) 38 E R 658 (660) : 3 Russ 488 : 6 

L J Ch 7 : 27 R R 171, Winter v. Lord 
Anson. 

*(’27) 14 AIR 1927 Lah 103 (104) : 8 Lah 
257: 99 I.C. 770 (DB). H. B. Morton v. 
E. Woodfall. 

, (’83) 1883 Pun Re No. 66, p. 194 (197) 

(DB), AlVance Bank of Simla, Ltd. v. 
John Walsh. 

(’29) 16 AIR 1929 Mad 242 (242, 243) : 
112 Ind Cas 621, Ramasubba Raiu v. 
Seshamma. (Only part of purchase- 
money paid—Balance agreed to be paid 


afterwards—Sale is not in consideration 
merely of covenant to pay and vendor’6 
charge is not lost.) 

(1843) 60 E R 157 (159) : 13 Sim 406 : 60 
R R 371, Buckland v. Pocknell. 

(’21) 8 AIR 1921 All 74 (75) : 43 All 544 : 
63 Ind Cas 495 (DB), Bashir Ahmed v. 
Nazir Ahmad. (Agreement to pay in 
instalments.) 

[See however (’18) 5 AIR 1918 Mad 82 

(83) : 44 Ind Cas 523 (DB), Krishna¬ 
swami Iyengar v. Subramania Gana- 
pathigal. (Promissory notes taken for 
money—It was held that the considera¬ 
tion was intended to be the covenant 
under the promissory note and not mo¬ 
ney.)) 

30. (’13) 18 Ind Cas 199 (201) (DB) (Mad), 
Lakshmana Aiyar v. Sankaramoorthy 
Pillayan. 

31. Halsbury, Laws of England, Vol. XIX, 
p. 15. 

t (16) 3 AIR 1916 Oudh 143 (145) : 33 Ind 
Cas 527, Mukta Pershad v. Abdul Razaq. 

(’83) 1883 Pun Re No. 66, p. 194 (197), 
Alliance Bank of Simla, Ltd. v. John 
Walsh. 

(’26) 13 AIR 1926 Oudh 81 (83) : 1 Luck 
7 : 91 I.C. 917 (DB), Hasan Baqar v. 
Sheo Narain Singh. 

[See however (’18) 5 AIR 1918 Mad 82 

(84) : 44 Ind Cas 523 (DB), Krishna¬ 
swami Iyengar v. Subramania Ganapathi- 
gal.] 

31a. (’42) 29 AIR 1942 Bom 67 (71) : 199 
Ind Cas 481 (DB), Shankar Bala v. 
Gotiram. 

32. Halsbury, Laws of England, Vol. XIX, 
paee 31. 

t (’19) 6 AIR 1919 Nag 109 (111) : 15 Nag 
L R 109 : 51 Ind Cas 721, Mulchand v. 
Bisnu. 

(’27) 14 AIR 1927 Mad 2^9 (221) : 50 Mad 
548 : 100 Ind Cas 10 (DB), Swaminatha 
Odayar v. Subbarama Aiyar. (Unregis¬ 
tered mortgage does not exclude lien.) 

(1808) 33 E R 778 (785) : 15 Ves 329 : 10 
R R 85, Macreth v. Svmnons. 

33. Halsbury, Laws of England, Vol. XIX,. 
page 31. 

34 (’34) 21 ATR 1934 Rang 190 (192) r 

153 Ind Cas 1026. 
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replaced hi tST S U was held that the purchase-money was 

outstanding I! £° tes and the mort S a S e and that the question of any 
outstandmg purchase-money was at once settled; it was no longer 

§eb s h du e ;T" ey Wl i 1Ch had , not been P aid . but was transformed into 

fore no mtesL? nf gag t and tw0 P romissor y notes, there was, there¬ 
of®’ , • q t 0n , o£ a charge for outstanding purchase-money. A con¬ 
clude that tHe acce P tance of a mortgage would not ex¬ 

it iss/hLtteHth t h fn ge was ex P ressed in the undermentioned case. 38 
it is submitted that this view is not correct. Where a mortgage is exe- 

excludecTas 13 reglstered > H is , however, clear that the lien is not 

Where in pursuance of an undertaking by the buyer to pav the 
credi or of the seller, the buyer enters into an agreement with the 

seller 0 / and makes himself liable directly to him for the amount, the 
seller is freed from the liability to pay the creditor, and there is no 

longer any purchase-money payable by the buyer to the seller. Con¬ 
sequently there is no longer any charge for unpaid purchase-money. 37 
In the undermentioned case 38 it was held that the novation between 
the buyer and the creditor was a “contract to the contrary” and that 
there was consequently no charge. It is submitted that this reasoning 
is not correct. A subsequent contract between the buyer and a third 
party cannot operate as a contract between the seller and the buyer that 

, ^here £t is agr< ?<; d between the seller, the buyer and a third party 

‘ h . e , buy 1 e . r sh ° uld pay the purchase-money to the third party; and 
not to the seller, there is no longer any purchase-money payable to the 

fa herTf R 0nSe ^ Uently ,a here iS n ° charge - 39 Similarly where A, the 
°f f „n’ n a mmor sold Property to X for 2,600 rupees out of which 

S"™ 0 * 80 ? ™Pf® s . was left Wlth the buyer on condition that he should 
a u B attained majority and then pay it over to B, it was held 
mat A had no charge under this clause for any purchase-money. 40 

Extinguishment and revival of charge. 

,^Y! iere a * the ti J ne the sale there is a contract to the contrary 

3 Charg , e> 1 the Charge does not arise at all > and there is no ques- 
, revlva£ iater onA 1 But where a charge arises under this 

clause, but is extinguished subsequently it may, under certain circum- 
stances, revive. In the undermentioned case 42 A sold property to B 

n0t S ay 3 Part °/ * e Py r ^ ase ' mon ey. C pre-empted y B and 
paid the purchase-money to A. Subs equently, the pre-emption was set 

35. (’30) 17 AIR 1930 Lah 568 (570) : 11 
Lah 587 : 125 Ind Cas 330 (DB), Dyal 
Das Chanan Das v. Harikishan Singh. 

36. (’20) 7 AIR 1920 Mad 152 (152) : 54 
hid Cas 503, Ranganayaki Ammal v. 

Parthasarathy. 

(’27) 14 AIR 1927 Mad 219 (221) : 50 Mad 
548 : 100 Ind Cas 10, Swaminatha Odayar 
v. Subbarama Aiyar. 

37. (’13) 36 Mad 348 (350) : 12 Ind Cas 
353 (354) (DB), Raghunatha Chariar v. 

t Sadagopa Chariar. 

(27) 14 AIR 1927 Mad 219 (221) : 50 Mad 
548 : 100 Ind Cas 10 (DB), Swaminatha 
Odayar v. Subbarama Aiyar. (Third 
party taking a pronote from vendee.) 

< *J) 26 AIR 1939 Mad 876 (877) : 187 Ind 
Cas 426, Ramakri8hna v. Panchamal 


Narasimha. 

08) 5 AIR 1918 Mad 1045 (1049) : 39 Mad 
997 : 37 Ind Cas 429 (FB), Sivasubra- 
mania Aiyar v. Subramania Aiyar. 

38. (’27) 14 AIR 1927 Mad 219 (221) • 50 
Mad 548 : 100 Ind Cas 10 (DB), Swami¬ 
natha Odayar v. Subbarama Aiyar. 

39. (TO) 8 Ind Cas 674 (675) (DB) (Lah) 

Maula Dad v. Ghulam. *' 

40. (’39) 26 AIR 1939 Mad 722 (724) : 189 
Ind Cas 316 (DB), Chandra Kesavalu v 
Perumal Chettiar. 

41. (’27) 14 AIR 1927 Mad 219 (225) : 50 
Mad 548 : 100 Ind Cas 10 (DB), Swami- 
natna Odayar v. Subbarama Aiyar. 

42. (T3) 16 Oudh Cas 1 (3) : 17 Ind Cas 

288 (289), Mubarak Ali Shah v. Adit^a 
Prasad . 


3 T. P. r>8 
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aside and A sued B for the unpaid P^ rcl ? as ^: m0 ^ p clause 

as soon as C paid the purchase-money to A his chai r | e r " f ^ P d to C the 
was “xlinguished and could not be enforced until A refunded to t- the 

money received by him from C. It was assumed that on such repay¬ 
ment, the charge would revive in favour of A. 

ESt<> Where the seller endorsed upon the sale deed a receipt for the full 
purchase-money and delivered the title deeds to the buyer .and a third 
person relying upon this endorsement took a transfer of the property 
by way of mortgage, it was held that the seller was estopped under 
S 115 of the Evidence Act from claiming a charge for the unpad 
purchase-money against the transferee. 43 Independent of any question 
of estoppel it is clear that the transferee under the above circumstances 
would be a bona fide transferee without notice of the non-payment, 
against whom the charge is not enforceable under this clause. 

Umi A charge this clause i s enforceable within 12 years from the 

date of the conveyance under Art. 132 of the Limitation Act. See the 
A.I.R. commentaries on the Limitation Act, 2nd (1942) Edn., Art. 132, 

Note 7. 

13. Buyer’s duty to disclose facts—Paragraph 5, clause (a).—This 
paragraph imposes an obligation on the buyer to disclose to the seller 
any fact as to the nature or extent of the seller s interest in the property 
of which the buyer is aware but of which the seller is notawareand 
which materially increases the value of such interest. The words 
“nature or the extent of the seller’s interest’ have reference to the title 
of the seller to the property sold.' Consequently, it is conceived, th 
apart from facts relating to title, the buyer is not bound to disclose to 
the seller any facts which may make it desirable for him to purchase 
the property.® It has been held in England that a vendee is not bound 
to disclose to the seller a coal mine existing under the land sold of which 
he is, but the seller is not, aware. 3 This would also be the law unde 
this clause for, the fact of the existence of the coal mine, cannot be said 
to have.reference to the title of the seller of the property. 

But though the non-disclosure of a fact not relating to title would 
not be a breach of the obligation under this paragraph, the same may 
nevertheless be a material factor in considering whether a Court could 
enforce specific performance of the contract. In Ellard v. Lord Lanaajj , 
a tenant obtained an agreement for lease in consideration of an old lease 
and suppressed the fact that the life on which the old lease depended 
was in extremis. In refusing specific performance of the contract Lord 

Eldon, L. C., observed as follows: 

“All the material facts must be known to both parties; and 
is it not against all principles of equity, that one party, knowing 
the material ingredient in an agreement, shall be permitted to sup¬ 
press it, and still call for specific performance?” 


\ 


43. ( 09) 33 Bom 53 (61) : 1 Ind Cas 614 
(617) (DB), Tehilram Girdharidas v. 

Kashibai. 

Note 13 

1. See (’96) 20 Bom 522 (532, 533) (DB), 
Ha ji Essa Sullieman v. Dayabhai Par - 
uianandas. 

2. (1856) 111 R R 414 (417) : 4 WR (Eng) 


Dig 53 : 22 Beav 402, Dolman v. Nokes. 

3. (1788) 29 E R 224 (234) : 2 Bro C C 
400 : 4 Bro P C 258 : 2 R R 55. Fox v. 
Mackreth. 

[See also (1821) 37 E R 814 (818) : Jack 
169 : 23 R R 15, Turner v. Harvey.i 

4. (1810) 12 R R 22 (27) : 1 Ball & B 24b 
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t° f ™ ar fV aSe a PP ears to have been followed by the 

faf ! K tUr ^ m S ;, 22 r 0f the Specific Relief Act, 1877, Illustration 

(a), which is based on the facts of that case. 

clause 4 (b) BU Wb P S rf Pay ° r . tend r Purchase-money—Paragraph 5, 
clause (b).—Where there is a contract for sale, it is the obligation of the 

th/Telle/ls to* contr , act ., to ^ the purchase-money; the obligation of 
the seller is to execute the conveyance. This clause enacts that this 

K°j^ a V he P urch ? s e- m °ney, in cases not covered by the pro- 
SS- cfJh' be dlsch f r S ed at J he time an d place of completing the sale, and 
? ? ayment must be made t0 ‘he seller or such person as he 

Amount of an C v S fn C T mfi with !" the P rovis °. it is provided that the 
1 t J incumbrance existing at the date of the sale, may be 

effuse ^r, by th ? bUyer a " d .P ald to the Persons entitled thereto. But the 

Under S to when such payment is to be made. 

Under S. 46 of the Contract Act, where no time for the performance of 

relsnnnhZZ “ s Pf clfied > the engagement must be performed within a 

e tlme ’ the question “what is a reasonable time” being, in each 

fh ^ f Ular 3 questlon of fact - In cases covered by the proviso 

sons intttled e t bU > er T St Pay the a u mount retained by him to the per- 
tled 1 * tvithin a reasonable time from the date of the sale 

W.. 1 ," so ™c cases 2 it has been held that the payment must be made 

thlfch r °“ the date ? f ‘l 16 Sale deed and ’ in ‘he undermentioned cases 2 
that there is no breach of contract until the payment by the buyer be¬ 
comes impossible. The buyer is, however, not bound to pay or lender 

his nart Ch f S tt m h ney the seller is read y and willing to perform 

his part of the bargain by executing the conveyance. 4 

It has been seen in Note 5 on S. 54 that a transfer by a sale takes 

to the dZ of 6 t dat6 of . lts ,. exe cution and its operation is not postponed 
to the date of its registration. A sale must, therefore be taken to he 

completed within the meaning of this clause, when it is duly executed 

by the se ller. It cannot be said to be incomplete by the mere fact that 

it has not been registered. It has, however, been observed in the 

tTnZZ ntl0ned u CaSe6 that the duty of the buyer under ‘his clause is 
to pay the purchase-money at the time of the registration on the 

ofth^^e th Tf t the ^stration is the date of the completion 

of the ^ale. It is submitted that this view is not correct. 

. , Tbe Principle underlying the proviso is that where a person con- 
tracts to buy property free from incumbrances, he agrees to nav full 
value for the property and that where there are incumbrances thereon 
it is but just that he should retain the amount of the incumbrances out of 


Note 14 

1. (’42) 29 AIR 1942 Lah 275 (278) : I L R 
(1943) Lah 17 : 203 Ind Cas 462 (FB), 
Mela Ram & Soils Firm v. Firm Ramdas 
Joshi & Sons. (Obligation to pay un¬ 
paid purchase price to vendor arises at 
the moment the sale transaction is com¬ 
pleted.) 

(*32) 19 AIR 1932 All 454 (456) : 142 Ind 

• Cas 83 (DB), Mahtab Singh v. Collector 
of Saharanpur. 

2. (’25) 12 AIR 1925 All 488 (490) : 87 
Ind Cas 804, Ram Narain v. Nihal Singh. 

(29) 16 AIR 1929 All 121 (123) : 107 Ind 
(DB), Kallu v. Ram Das. 

(^8) 23 AIR 1936 All 598 (599) : 164 Ind 


Cas 665 (DB), Abdul Majeed v. Abdul 
Rashid . 

3. (’27) 14 AIR 1927 Oudh 455 (456) • 2 
Luck 731 : 104 Ind Cas 824 (DB), M 0 - 
haminad Ainul Haq v. Abdullah Khan 

[ See also (05) 16 Mad L Jour 20 ( 22) 

% Thagammai Nachiar v. Subbam- 

mat.] 

4 * c . (, ?> A™ 1929 Sind 50 (52) : 16 
Sind L R 278 : 77 Ind Cas 897 (DB) 
Begraj v. Alisher. ' 

5 ‘ nSSK m 1 ? 37 Nag 246 (247) : 101 

(1938) Nag 45 (49) : 172 Ind Cas 680, 
ohanjcarrao v. Bhujangarao. (Section 
55, clause 1 (b) referred to in the re¬ 
ports is a mistake for S. 55, clause 5 (b.)l 
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the purchase-money and pay it to the persons entitled to it, in order to 
safeguard himself. But this is all he can do; he cannot break the con¬ 
tract on the ground that the property is subject to incumbrances. 6 # The 
amount retained by the buyer will be “purchase-money” and if it is not 
paid by the buyer to the incumbrancer, 7 or if there is any unexpended 
balance in the hands of the vendee as a result of a statutory reduction of 
the debt by the scaling down of the debt under some Debt Relief Legis¬ 
lation 6 * it must be paid to the seller. In this respect a sale free of in¬ 
cumbrances differs from the sale subject to incumbrances. In the latter 
case what is sold is really the equity of redemption. The amount pay¬ 
able on the incumbrance is really not “purchase-money” at all and the 
seller is not concerned as to whether and when the money is paid® 
though there is, in such cases, an implied contract by the buyer to 
indemnify the seller against any loss caused to the seller by reason of 
a non-payment of the incumbrance. 10 


The. difference between the two classes of cases has been explained 
by Patanjali Sastri, J., in Subba Row v. Varadiah 11 as follows: 

“On the sale of property subject to incumbrances, the bargain 
relates to the vendor’s interest in the property such as it is, that is 
to say, his equity of redemption and the discharge of the incum¬ 
brances is the sole concern of the purchaser as between himself 
and the vendor who is only entitled to be indemnified against the 
incumbrances; while in the case of a sale free from incumbrances, 
the price is fixed with reference to the full value of the property, 
the liability to discharge all the incumbrances being thrown on the 
vendor, the vendee, however, being given the right to retain out of 
the price an amount sufficient to clear the incumbrances. But as the 
liability to pay them off is that of the vendor who has to implement 
his sale by providing a clear title, the vendee must be regarded as 
paying the amount retained to the incumbrancer on behalf of the 
vendor out of the purchase-money payable to the latter under the 
contract of sale. In other words, the vendee acts as the agent of the 
vendor as regards the disposal of the sum retained, although the 
agency is one which cannot be revoked as the vendee has himself an 
interest in the money being applied in the manner indicated. (See 
S. 202,. Contract Act.) 


6. t (17) 4 AIR 1917 Low Bur 166 (167) : 
35 Ind Cas 373 (DB), Maung Po Te v. 
Maung Shwe Koh. 

(’07-08) 4 Low Bur Rul 86 (87), Ba Pe v. 
Ma Ma. 

(1847 ) 41 E R 1002 (1005) : 2 Ph 413 : 78 
R R 123, Lacey v. Ingle. 

(’07-08) 4 Low Bur Rul 224 (226), H. 

McDonald v. C. B. Wills. (Principles of 
S. 55 (5) (b) applied, though T. P. Act 
was not in force in the province.) 

7. (’36) 23 AIR 1936 Mad 528 (530) : 16^ 
Ind Cas 588, Sethurama Aiyar v. Ram- 
chandra Aiyar. 

8. (’43) 30 AIR 1943 Mad 482 (486) : ILR 
(1943) Mad 885 : 213 Ind Cas 139 (DB), 

Avvari Subba Row v. Kondamudi Vara¬ 
diah. (But the vendor is not entitled to 

any interest on the purchase-money as 
there is no wrongful withholding of 
money payable to him nor does the ven¬ 

dor suffer any damage by reason of the 


vendee’s failure to pay the amount to 
the incumbrancer.) 

(’42) 29 AIR 1942 Mad 525 (526) : 202 Ind 
Cas 402 (DB), Satyanarayanamurthi v. 
Sathiraju. (Debt scaled down under 
Madras Agriculturists’ Relief Act, 1938.) 

9. (16) 3 AIR 1916 Oudh 143 (144) : 33 
Ind Cas 527, Mukta Pershad v. Abdul 
Razaq. 

(’83) 10 Cal 92 (95) : 13 Cal L R 164, In re 
Reference to the Board of Revenue. 

10. t (12) 16 Ind Cas 73 (74) (DB) (Cal), 
Ram Borai Singh v. Mohevdra Prosad 
Singh. 

(18) 5 AIR 1918 Mad 1135 (1136) : 38 Ind 
Cas 188 (DB), Kaliyammal v. Kolanda- 
vela Goundar. 

(’33 ) 20 AIR 1933 Mad 424 (426) : 56 Mad 
724: 144 Ind Cas 550, Navamani Nadar 
v. Vedamanicka Nadar. 

11. (’43) 30 AIR 1943 Mad 482 (484) : ILR. 
(1943) Mad 885 : 213 Ind Cas 139 (DB). 
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w 1S the position, as we apprehend it is, where immovable 

property is sol d fr ee from incumbrances, it follows that the vendor 
is entitled to call upon the buyer to account to him for any portion 
of the purchase-money which it has become no longer necessary to 
apply m accordance with the stipulation in that behalf.” 

In a recent case from Columbia, 12 their Lordships of the Privy 

Council stated that the buyer’s contract of indemnity in regard to the 
mortgage debt subject to which the property is sold, is founded upon 
tlie doctrine that the purchaser of an equity of redemption is bound 
under an obligation of conscience to indemnify the vendor against the 
liability on the mortgage debt, and went on to observe: “The obligation 
as Fletcher Moulton, L. J., said in Mills v. United Counties Bank Ltd., 13 ’ 
is based on good sense and ‘it relates to every case where you can 
reasonably imply that it w£s the intention of the parties that such an 
indemnity should be given’.” Hence, in the particular circumstances 

^ be and reasonabl e to imply such a contract of 
* Xt - 1S tJ l G modern P ra ctice in ordinary sales of an equity of 
redemption to insert an express covenant of indemnity by the purchaser 
where such a covenant is part of the agreement. 1 * P 

iert Tn e ir?^ eSt K° n whe t her a sale . is free of incumbrances or is one sub¬ 
ject to incumbrances is a question of fact. 16 The true test would 

a ppear to be whether after the sale the seller remains liable either per- 

fc° r ° r in res P® c * of hls other properties. If he is so liable the sale 

t ° ne fr t® ° f mc V mbrances although the parties might have stated 

it to be one subject to incumbrances. 16 On the other hand if he is not 

t0 be free 0f * -ally one 


Where the sale deed itself contains a direction by the seller to the 

^ a . . third P e ^ on a ” d the matter does not fall within the pro- 
vis 9 the question whether the money retained by the buyer for pay¬ 
ment to the third person is “purchase-money” which the seller is entitled 

the eV ^ e °S non ‘Payment to the third person, depends upon 

the nature of the direction and the intention of the parties The test 

to be applied is to find out whether the covenant implied in the direction 

is a pure contract of indemnity or not. If the covenant is a pure con- 


12. (’36) 23 AIR 1936 P C 65 (69) : 160 
. Ind Cas 783 (PC), Montreal Trust Co. 

v. British Columbia Land and Invest¬ 
ment Agency Ltd. 

13. (1912) 1 Ch 231 : 81 L J Ch 210 : 105 
L T 742 : 28 T L R 40. 

14. (’36) 23 AIR 1936 P C 65 (70) : 160 
• Ind Cas 783 (PC), Montreal Trust Co. v. 

British Columbia Land and Investment 
Agency , Ltd. 

15. See (’43) 30 AIR 1943 Mad 482 (485) : 
I L R (1943) Mad 885 : 213 Ind Cas 139 
(DB), Avvari Subba Row v. Kondamudi 
Varadiah. (A sale-deed after stating the 
amount of consideration to be Rs. 1,100 
and the amount of mortgage incum¬ 
brance on the property to be Rs. 5,682 
provided as follows:—“ By way of your 
having agreed to pay to the mortgagee 
without our having any concern with 
the same, the said sum together with 

b /Interest that may accrue due in future 
according to the terms of the mortgage 


and get the property released from the 
mortgage, the said sum of Rs. 5,682 has 
been received by us.”—Held that the 
terms of the sale showed that the price 
of the property was fixed on the basis of 
its full value excluding the incumbrance 
from consideration and credit was given 
towards the payment of such price in 
respect of the amount payable to mort¬ 
gagee and that therefore the sale was 
free of incumbrances.) 

16. * (’34) 21 AIR 1934 All 406 (418) : 56 

All 766 : 149 Ind Cas 781 (FB), Mt 

Naima Khatun v. Basant Singh. 

17. (’34) 21 AIR 1934 All 406 (422) • 56 
All 766 : 149 Ind Cas 781 (FB), Mt. Nai¬ 
ma Khatun v. Basant Singh. 

(’35) 22 AIR 1935 Lah 50 (51) : 152 Ind 

Cas 645. Bahadur Chand v. Bahadur 
Singh. 

[See also (*26) 13 AIR 1926 All 352 (356) : 
94 Ind Cas 1048 (DB), Charan Singh v. 
Ganeshi Lai .J 
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tract of indemnity, the seller will not be entitled to claim 
as the balance of the purchase-money still remaining with the buyer «nd 
as being payable in him. But if it is not a contract of pure indemnity, 
he may have to pay the purchase-money in accordance with the direc¬ 
tions of the seller and the latter would be entitled to receive the same 
if either the directions are not complied with, or the purpose, for which 
the said money was retained in the hands of the buyer, became incapa¬ 
ble of fulfilment. 18 

In this class of cases, where the direction specifies a time within 
which the payment is to be made, the payment must be made within 
that time. Where no time is specified such payment must, under 
S. 46 of the Contract Act, be made within a reasonable time from the 
date of the sale deed. 19 A contrary view has, however, been held m 
the undermentioned case, 20 namely that the payment must be made on 
the date of the sale itself. 

The direction to pay the purchase-money or part of it to a simple 
money creditor of the seller is ordinarily revocable at any time before 
payment has actually been made. The seller can also vary the direc¬ 
tion and ask the buyer to pay it to himself or to any other person. But 
in such a case, if the sale is free of encumbrances the vendee will be 
entitled to retain such amount as may be necessary to pay off the 
encumbrances. 21 

As to whether title passes before consideration is fully paid see 
S. 54 Note 14. ' 


Remedy of seller. 

The seller is always entitled to recover personally from the buyer 
the unpaid purchase-money as a debt due. 22 A suit for so recovering it 


18. (’48) 35 AIR 1948 All 307 (308) : ILR 
(1948) All 207 (DB), Kailash Nath v. 
Joti Prasad. 

(’45) 32 AIR 1945 All 139 (140) : I L R 
(1945) All 183 : 220 Ind Cas 20 (DB), 
Pearey Lai v. Hule Lai. 

[Portion of consideration reserved in hands 
of vendee for payment to vendor’s credi¬ 
tor—Amount not paid to creditor—Ven¬ 
dor is entitled to the amount. : AIR 1940 
All 351 : I L R (1940) All 340 relied on.] 

(’36) 23 AIR 1936 Mad 528 ( 530) : 168 Ind 
Cas 588, Sethurama Aiyar v. Rama - 
chandra Aiyar. 

See also Note 18. 

19. (’37) 24 AIR 1937 Lah 608 (609) : 172 
Ind Cas 438, Firm Gujar Mal-Kundanlal 
v. Fi7Tn Paras Ram-Sundar Lai. 

t (’33) 20 AIR 1933 All 386 (388) : 55 All 
490 : 143 Ind Cas 821 (DB), Unkar Singh 
v. Kashi Prasad. 

(’07) 6 Cal L Jour 398 (402) (DB), Das- 
want Singh v. Shah Ramjan Alt. 

031) 18 AIR 1931 All 95 (97) : 52 All 761 : 
124 Ind Cas 764 (DB), Sheopati Singh v. 
Jagdeo Singh. 

20. (12) 34 All 429 (433) : 14 Ind Cas 

244 (245) (DB), Raghubar Rai v. Jaij 
Rai. 

21. (’42) 29 AIR 1942 Mad 583 (584) : 205 
Ind Cas 228, Mt. Janaki v. Kanaru Amba- 
lavasi. 


[See also (’42) 29 AIR 1942 Lah 275 (277, 
278) : ILR (1943) Lah 17 : 203 Ind Cas 
462 (FB), Mela Ram & Sons Firm v. 
Firm Ramdas Joshi & Sons. (Per Tek 
Chand, J., in Order of Reference. — Part 
of purchase-money left with vendee with 
instructions to pay it to vendor’s credi¬ 
tors— Vendor can revoke instructions 
and require amount to be paid to himself 
except under certain special circum¬ 
stances as when the person to be paid 
has a charge on the property sold which 
has to be redeemed with a part of sale 
consideration so that the vendee may get 
the property free from incumbrances.)] 

22. (’42) 29 AIR 1942 Lah 275 (278) : ILR 

(1943) Lah 17 : 203 Ind Cas 462 (FB), 
Mela Ram & Sons Firm v. Firm Ramdas 
Joshi & Sons. 

(’31) 18 AIR 1931 All 99 (100, 101) : 52 All 
901 : 130 Ind Cas 198 (DB), Raghukul 

Tilak v. Pitam Singh. 

(’14) 1 AIR 1914 All 131 (132, 133) : 25 Ind 
Cas 208, Megh Raj v. Abdullah Khan. 

(’36) 23 AIR 1936 All 870 (872) : 166 Ind 
Cas 908 (DB), Ram Chander v. Ram 
Chander. 

(’05) 2 All L Jour 379 (383) (DB), Uttam 
Ishlok v. Phulman Rai. 

(19) 6 AIR 1919 Mad 367 (368) : 49 Ind 
Cas 313 (DB), Komu Kutti v. Kumara 
Menon. (Buyer undertaking to pay sim- 
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would be governed by Art. Ill, Limitation Act. 23 This personal liabi¬ 
lity of the buyer cannot be transferred by him to any other person. 
Thus, a transferee from the buyer is not personally liable to the seller 
for the unpaid purchase-money. 24 Where there is an express contract 
embodied in the registered sale deed for payment of purchase-money, a 
suit for recovery of such money on that contract personally from the 
buyer would be governed by Art. 116 of the Limitation Act. 25 But 
apart from the personal remedy which the seller may have under this 
clause or on any express contract which he may have entered into in 
the deed of sale, the seller has, under para. 4, cl. (b), a charge on the 
property in the hands of the buyer for the purchase-money and for 
interest from the date of the delivery of possession. 26 (See Note 12.) 
Unpaid purchase-money left with the vendee is a “debt” due by him 
to the vendor and can be attached in execution of a decree against the 
vendor, 27 except, it is conceived, when the case comes under para. 5. 
cl. (b) of this section in which case, the vendee will have a statutory 
right of retaining the money to pay off encumbrances on the property 
in his own interests. 


Where the buyer under a contract for sale does not pay the pur¬ 
chase-money at the time of completing the sale, the seller will be 
entitled to put an end to the contract under S. 39 of the Contract Act. 
He may also claim damages under S. 73 of the Contract Act. 28 Simi¬ 
larly, whether the buyer retains the amount of any incumbrance by 
virtue of the proviso and does not pay it to the persons entitled thereto 
within a reasonable time from the date of the sale, the seller would be 
entitled to sue for damages under S. 73 of the Contract Act, 29 though 


pie money debts — Non-payment—Seller 
can recall direction to pay and recover 
the purchase-money.) 

[See also (’35) 22 AIR 1935 Lah 50 (51) : 
152 Ind Cas 645, Bahadur Chand v. Ba¬ 
hadur Singh.] 

.23. See the A. I. R. Commentaries on the 
Limitation Act, 2nd (1942) Edn., Notes 

. on Art. 111. 

24. ( 24) 11 AIR 1924 Mad 358 (359) : 76 
Ind Cas 1006 (DB), V enkataratnam v. 
Official Receiver. 

t(’14) 1 AIR 1914 All 131 (134) : 25 Ind 
Cas 208, Megh Raj v. Abdullah Khan. 

25. See the A. I. R. Commentaries on the 
Limitation Act, 2nd (1942) Edn., Art. 116, 
Note 15. 

26. (’05) 2 All L Jour 379 (383) (DB), 
Uttam lshlok v. Phulman Rai. 

t(’14) 1 AIR 1914 All 131 (133) : 25 Ind 
Cas 208, Megh Raj v. Abdullah Khan. 
(Latter is available even if the former is 
barred.) 

(’31) 18 AIR 1931 All 99 (101) : 52 All 901 : 
130 Ind Cas 198 (DB), Raghukul Tilak v. 
Pitem Singh. (Assumed.) 

.27. (’42) 29 AIR 1942 Lah 275 (278, 279) : 
ILR (1943) Lah 17 : 203 Ind Cas 462 
(FB), Mela Ram & Sons Firm v. Finn 

• Ramdas Joshi & Sons. (If at the instance 
of a decree-holder of vendor a prohibi¬ 
tory order under O. 21 R. 46, C. P. C., 
is served on vendee before he has paid 
out the amount to the nominees of ven¬ 
dor in accordance with directions set out 


in sale-deed attachment is good and 
neither vendee nor vendor can object — 
Decree-holder need not wait until a rea¬ 
sonable time has elapsed from sale within 
which vendee could have paid, but has 
neglected to pay vendor’s nominees but 
can attach the money immediately.) 

[See also ( 42) 29 AIR 1942 Mad 650 (651) : 
206 Ind Cas 309, Hota Veerabadhrayya v. 
Bolla Bulli Subbarayudu. (Right of ven¬ 
dor to unpaid purchase-money from 

vendee is attachable as a debt where 
vendee admits liability to pay but claims 
to defer such payment till vendor pays 
off other incumbrances — Obligation to 
pay for property purchased springs into 
being by virtue of very transaction of 
sale itself — Right which is given to ven¬ 
dee by S. 55 (5) (b) is not a right to say 
that he is under no obligation, but a right 
to postpone discharge of that obligation.) ! 

28. (’32) 19 AIR 1932 All 454 (456) : 142 
Ind Cas 83 (DB), Mahtab Singh v. Col¬ 
lector of Sdharanpur. < Interest at rea¬ 
sonable rate on the purchase-money paid 
was held to be sufficient damages.) 

[See (’36) 23 AIR 1936 All 598 (599) : 164 
Ind Cas 665 (DB), Abdul Majeed v. Ab¬ 
dul Rashid .] 

29. (’34) 21 AIR 1934 All 617 (617) : 149 
Ind Cas 304, Mathura Prasad v. Ram 
Sarup. 

f (’28) 15 AIR 1928 Oudh 148 (151) : 106 
Ind Cas 831 (DB), Bishun Dayal v. Gaya 
Prasad. (On the death of vendee, his son 
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he would not be able to avoid the sale itself on the ground of the breach 
of the obligation under this clause. The words “and shall pay the 
amount to the persons entitled thereto” must, however, be taken to 
apply only when the amount retained is sufficient to discharge the prior 
incumbrance . 30 Where A sold to B property free of incumbrances and 
stated that a certain amount was tg> be retained to pay C, a prior incum¬ 
brancer, and it was found that it was insufficient to pay C, it was held 
that B was not bound to pay the amount either to A or to C, but may 
retain it until the property is made free of the incumbrance . 31 

In a claim for purchase-money against the buyer it is not necessary 
that the seller should show that he had suffered any damage on the 
ground of any non-payment. The reason is that the purchase-money is 
payable not as any compensation for any loss suffered by the seller but 
as a debt due . 32 Even in a suit for damages for breach of the obliga¬ 
tion to pay the purchase-money, the general trend of opinion is that the 
seller is not bound to show that he has actually suffered any damage , 33 


was held responsible for paying dam¬ 
ages.) 

(’07) 6 Cal L Jour 398 (402) (DB), Daswant 
Singh v. Shah Ramjan Ali. 

(’37) ‘24 AIR 1937 Nag 246 (247, 248) : ILR 
(1938) Nag 45 : 172 Ind Cas 680, Shan- 
karrao v. Bhujangrao. (Debt of a creditor 
not mentioned by the vendor paid, pay¬ 
ment unwarranted.) 

30. (’40) 27 AIR 1940 Cal 380 (382) : 190 
Ind Cas 494. Tripurq Charun v. Nikunja 
Behari. 

(12) 15 Ind Cas 854 (855) (All), Badri Das 
v. Visan Lai. (21) All 223: 26 Ind App 45 
(PC) followed.) 

31. (’42) 29 AIR 1942 Mad 650 (651) : 206 
Ind Cas 309, Hota Veerahadhrayya v. 
Bolla Bulli Subbarayudu. (Money left 
with vendee to pay mortgagee not suffi¬ 
cient to pay off mortgagee — He may 
defer payment till vendor contributes 
remainder of the sum to pay him off com¬ 
pletely. 21 All 223 : 26 Ind App 45 (PC) 
followed.) 

i'(’99) 21 All 223 (226, 227) : 26 Ind App 45 
(PC), Muhammad Siddiq Khan v. Nasir 
Ullah Khan. 

(’40) 27 AIR 1940 Cal 380 (383) : 190 Ind 
Cas 494, Tripura Charan v. Nikunja Be¬ 
hari. 

[See however (’26) 13 AIR 1926 Mad 1031 
(1032) : 97 Ind Cas 586 (DB), Chokka- 
linga Tambiran v. Ramanadan. (In this 
case it was clearly understood between 
the parties that prior mortgages were 
subsisting and that the payment by the 
vendee would not fully discharge the lia¬ 
bility. 21 All 223 : 26 Ind App 45 (PC) 
distinguished.)] 

The buyer must make an attempt to pay 
the incumbrancer at a reasonably early 
period so as to discover whether the 
amount retained is short of the amount 
due, see : (’17) 4 AIR 1917 Oudh 128 
(130, 131) : 40 Ind Cas 261, Mazhar Ali 
v. Ah Asghar. 

32. (’14) 1 AIR 1914 All 131 (132) : 25 Ind 


Cas 208, Megh Raj Vaish v. Abdullah 
Khan. 

f(’37) 24 AIR 1937 Lah 608 (609) : 172 Ind 
Cas 438, Firm Gujar Mat Kundanlal v. 
Firm Paras Ram-Sunder Lai. 

(’34) 21 AIR 1934 All 406 (422) : 56 All 
766 : 149 Ind Cas 781 (FB), Mt. Naima 
Kha f un v. Basant Singh. 

(’36) 23 AIR 1936 All 870 (872) : 166 Ind 
Cas 908 (DB), Ram Chander v. Rant 
Chander. 

t (’13) 36 Mad 348 (351) : 12 Ind Cas 353 
(354, 355) (DB),. Raghunath Chai-iar v. 
Sadagopa Chariar. 

(’31) 18 AIR 1931 All 95 (97) : 52 All 761 : 
124 Ind Cas 764 (DB), Shecpati Singh v. 
Jagdeo Singh. 

[See also (’25) 12 AIR 1925 Lah 405 (406) : 
90 Ind Cas 164, Sansari v. Mt. Rahmi. 
(Money left with vendee to redeem 
mortgages on property other than the 
property sold — Vendee not redeeming— 
Vendor’s duty was to redeem property 
or ask vendee to refund monev.) 

(’06) 16 Mad L Jour 20 (21) (DB), Thang- 
ammai Nachair v. Subbammal.] 

33. t(’31) 18 AIR 1931 All 754 (755) : 53 
All 946 : 133 Tnd Cas 604 (DB), Shiam 
Lai v. Abdul Salam. 

C 10) 34 Mad 479 (481) : 7 Ind Cas 269 
(269), Ansur Subba Naidu v. Bathula 
Bee Bee. 

02) 34 All 429 (433) : 14 Ind Cas 244 
(245) (DB), Raahubar Fa i v. Jaij Rat. 

t(’09) 4 Ind Cas 1121 (1122) (DB) (Mad), 
Ranganadham Pantulu v. Balarama Doss. 
(Direction in sale deed to pay third party 
— Money not so paid — Vendor can re¬ 
cover purchase-money with interest — 
He need not have paid the creditor before 
filing the suit. 23 Mad 441 followed.) 

(’09) 1 Ind Cas 621 (622) (Mad), Nayapathi 
Fanganadham v. Prayuda Appala. (23 
Mad 441 followed.) 

*(’30) 17 ATR 1930 Pat 46 (49) : 8 Pat 860: 
122 Ind Cas 244, Ram Ttachhy-z Singh v. 
Raghunath Prasad. 
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though a contrary view has been held in some cases. 34 

But where a claim is made by the seller for damages as on a breach 
ot an implied or an express contract of indemnity, he is bound to show 
loss or damage before he can succeed. A suit of that kind would be 
governed by Art. 83 of the Limitation Act 36 or by Art. 116 of that Act 
where the contract of indemnity is contained in a registered deed. 36 

Contract to the contrary. 

This clause applies only where there is no contract to the contrary. 
Where the purchase-money is contracted to be paid before the Sub- 
Registrar, there is a contract to the contrary and the amount need not be 
paid at the time of the execution of the sale deed. 37 In Ram Raghubir 
Lai v. United Refineries (Burma) Ltd., 38 A agreed to sell to X or his 
nominee certain immovable property. There was no provision that in 
the case a nominee being mentioned, X should remain liable for the 
balance of the purchase-money. The conveyance was made to a nominee 
as buyer who undertook to pay the balance. It was held by their Lord- 
ships of the Privy Council that the nominee was substituted for X and 
that the latter was therefore not under a personal liability to pay the 
purchase-money. 

A sold certain property to B. A part of the purchase-price was left 
with B for payment to C, a simple money creditor of A. As part of the 
same transaction of sale A undertook to pay immediately an existing 
incumbrance on the property. In case of A’s failure to do so B was to 
pay it off and recover it from A. On A’s failure to discharge the mort¬ 
gage, B declined to pay the amount left with him either to C or A. It 
was held that as the property was sold free from incumbrances B was 
entitled to retain the amount left with him to pay off the incumbrance 
and that either the direction to pay to C or A’s undertaking to discharge 
the mortgage could not be regarded as contracts to the contrary so as 
to preclude B from retaining the amount for the purpose of discharging 
the mortgage. 39 

Tender of amount 

A tender of purchase-money is sufficient to discharge the obliga¬ 
tion under this clause. 40 


15. Third party, if can enforce contract between A and B as to 
payment of purchase-money.— Where A sells property to B and B, the 
buyer, retains a portion of the purchase-money for paying a third party. 


ISce also (’14) 1 AIR 1914 Mad 655 (656) : 
38 ' Mad 791: 24 Ind Cas 873 (DB), 

Ramalingathudayan v. V'lvj.v'.alai Achi. 
(Where the defendant's promise is an 
absolute one to do u particular thing as 
to discharge or acquit the plaintiff from 
such a bond, an action may be brought 
the moment he has failed to perform his 
contract, and a pica of non-damnification 
would be bad.)] 

34.(’34) 21 AIR 1934 All 406 (422) : 56 All 
766 : 149 Ind Cas 781 (FB), Mt. Naima 
Khatun v. Basant Singh. 

(’06) 16 Mad L Jour 20 (22) (DB), Thang- 
ammai Nachiar v. Subbammal. 

(’04) 14 Mad L Jour 285 (286) (DB), Pundi 
Dorasami Tever v. Lakshmanan Chetty. 

(*33) 20 AIR 1933 Nag 379 (382) : 29 Nag 


L R 298 : 149 Ind Cas 1200 (DB), Bhanji 
Vndraji v. Govind Atmaram. 

35. See the A. I. R. Commentaries on tm 
Limitation Act, 2nd (1942) Edn., Art. 83, 
Note 7. 

36. See the A. I. R. Commentaries on the 
Limitation Act, 2nd (1942) Edn., Art. 116. 
Note 15. 

37: (’10) 8 Ind Cas 804 (804) (DB) (Mad). 
Vythinatha Aiyar v. Bheemachariar. 

38. (’33) 20 AIR 1933 P C 143 (145) : 60 
Ind Aop 183 : 11 Rang 186 : 142 Ind Cas 
788 (P C). . 

39. (’42) 29 AIR 1942 Mad 583 ( 583, 584) : 
205 Ind Cas 228, Mt. Janaki v. Kanaru 
Ambalavasi. 

40. (’10) 8 Ind Cas 804 (804) (DB) (Mad), 
Vythinatha Aiyar v. Bheemachariar. 
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B does not thereby become personally liable to the third P art ^ 
where B expressly undertakes with A to pay a creditor of the fatter, 
such creditor cannot enforce the contract, as he has no privity of con¬ 
tract with B, 2 the general principle being that a third party cannot 
enforce a contract between A and B. 3 The buyer does not, by reason 
merely of his contract with the seller, become a trustee for the 
creditor. 4 A contrary view has, however, been expressed in the under¬ 
mentioned cases. 4 ' 


But where the parties to the contract stand in a fiduciary relation 
to the stranger such as that of trustee, a guardian, etc., the stranger 
may enforce the contract which is for his benefit. 6 In the undermen¬ 
tioned case 6 where A agreed with his son B before the marriage of the 
latter, to pay B’s intended wife karchi pandan monthly of the value of. 
Rs. 500 for her life, it was held that the wife was, in equity, entitled 
to enforce her claim against A. 


Where on the strength of the contract between A and B, that B 
should pay a third party, B enters into direct relationship with the 
third party and makes himself personally liable to him, the third party 

Note 15 & Sind Bank, Ltd. (Vendee paying the 


3. ('23) 10 AIR 1923 PC 54 (54): 95 Ind 
Cas 970 (PC), Nanku Prasad Singh v. 
Kampta Prasad Singh. (AIR 1919 Pat 
583 affirmed.) 

(12) 34 All 63 (64) : 39 Ind App 7 : 13 Ind 
Cas 304 (304) (PC), Jamna Das v. Ram 
Autar. 

(’36) 23 AIR 1936 Oudh 313 (315) : 12 Luck 
215 : 162 Ind Cas 451 (DB), Wali Uddin 
Ahmed v. Ram Rakhan Singh. 

(1800 ) 31 E R 724 (726) : 5 Ves 534, Butler 
v. Butler. 

2.t(’42) 29 AIR 1942 Lah 275 (278) : 

ILR (1943) Lah 17: 203 Ind Cas 

462 (FB), Mela Ram and Sons Firm v. 
Firm Ram Das Joshi and Sons. (Credi¬ 
tors cannot sue vendee for the amount.) 

( 34) 21 AIR 1934 All 770 (772) : 149 hid 
Cas 93. Ikram Ullah Khan v. Rahim Bux. 
(Creditor has no charge on the property.) 

(’23) 10 AIR 1923 Lah 459 (460) : 75 Ind 
Cas 940, Chet Kuar v. Gurmukh Singh. 

t(’26) 13 AIR 1926 Pat 474 (477) : 5 Pat 
468 : 96 Ind Cas 287 (DB), Achuta Ram 
v. Jainandan Tewary. 

*('30) 17 AIR 1930 Mad 382 (389) : 53 Mad 
270 : 124 Ind Cas 55 (FB), Subbu Chetti 
v. Arunachalam. 

(’30) 17 AIR 1930 Mad 567 (567, 568): 123 
Ind Cas 42, Md. Ismail Saheb v. jRasool 
Bi. 

(’34) 21 AIR 1934 Pat 1 (2) : 148 Ind Cas 
23, Mt. Jaleshwar Kuer v. Sheonarayan. 
(But if usufructuary mortgagee is dis¬ 
possessed by such transferee then trans¬ 
feree is liable to repay the mortgage- 
debt.) 

3. (’22) 9 AIR 1922 P C 176 (177) : 66 Ind 
Cas 107 (PC), Nathukhan v. Burtonath 
Singh. 

t(’ll) 9 Ind Cas 988 (989) (Cal). Deb 
Ncrain Dutt v. Ram Sadan Mandal. 

[See also (’33) 20 AIR 1933 Lah 658 (658) : 
145 Ind Cas 349, Chattar Singh v. Punjab 


mortgagee—Sale declared void subse¬ 
quently—Remedy of the vendee lies 
against the vendor and not against the 
mortgagee.)] 

4. t(’42) 29 AIR 1942 Lah 275 (278) : ILR 
(1943) Lah 17 : 203 Ind Cas 462 (FB) r 
Mela Ram and Sons Firm v. Firm Ram 
Das Joshi and Sons. 

1(16) 3 AIR 1916 All 232 (233) : 38 All 
209 : 33 Ind Cas 351 (DB), Jamna Das 
v. Ram Autar. 

(’25) 12 AIR 1925 Cal 599 (602) : 52 Cal 
100 : 88 Ind Cas 49 (DB), Sreelal v. 

Madan. 

4a. (’49) 36 AIR 1949 Orissa 14 (17) Gha- 
nashyam Rath v. Udayanath Naik. 

(’33) 20 AIR 1933 Lah 178 (179) : 141 Ind 
Cas 490, Gauri Shankar v. Mangal. 

( J 18) 5 AIR 1918 Cal 941 (942) : 36 Ind Cas 
792 (DB), Dwarka Nath Ash v. Priya Nath 
Malki. (Following AIR 1914 Cal 129 : 
41 Cal 137.) 

(’14) 1 AIR 1914 Cal 129 (131) : 41 Cal 137 : 
20 Ind Cas 630 (DB), Deb Narain v. Ram 
Sadhan. (This case was decided on its 
peculiar facts.) 

(’27) 14 AIR 1927 Mad 421 (421) : 99 Ind 
Cas 676, Krishnasami Patter v. Gopala- 
krishna Reddiar. 

5. t (’18) 5 AIR 1918 Cal 941 (942) : 36 
Ind Cas 792, Dwarka Nath Ash v. Priya 
Nath Malki. 

*(’14) 1 AIR 1914 Cal 129 (131) : 41 Cal 
137 : 20 Ind Cas 630 (632) (DB), Deb 

Narain v. Ram Sadhan. (Buyer commu¬ 
nicated to the creditor and acknowledg¬ 
ed the liability.) 

(’32) 19 AIR 1932 Oudh 82 (84) : 7 Luck 
292 : 134 I.C. 1011, Mt. Husaini Band! v. 
Gauhar Begam. 

6. (’10) 32 All 410 (413) : 37 Ind App 152 : 
7 Ind Cas 237 (239) (PC), Khwaja Mu¬ 
hammad Khan v. Husaini Begum. 
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can sue B on the contract. 7 


16. Liability for loss from destruction, etc., after passing of owner¬ 
ship—Paragraph 5, clause (c).—In England a contract for sale of real 
property makes the buyer, the owner in equity of the estate, with the 
consequence that he has to bear any loss arising from the destruction, 
injury or deterioration of the property not caused by the seller. 1 If 
the seller in possession spends money for repairing any such damage or 
injury, he can recover the amount from the buyer. 2 But if the loss or 
destruction is due to the fault or the negligence of the seller 3 or if he 
delays the completion of the contract," 1 the loss must be borne by the 
seller himself. This clause enacts the above principles of English law, 
the only difference being that under the Act ownership passes only by 
conveyance, while under the English law the contract for sale itself 
passes the ownership in equity to the buyer. 


17. Payment by buyer of public charges, etc., on passing of Owner¬ 
ship-Paragraph 5, clause (d). — As between the buyer and the seller, the 
buyer under this clause is under an obligation to pay— 


(1) all public charges which may become payable in respect of the 
property, 

(2) rent which may become payable in respect of the property, and 

(3) the principal monies due on any incumbrances subject to which 
the property is sold and the interest thereon ajterwards accru¬ 


ing due . 1 

' The liability of the buyer under this clause attaches as an incident 
of the property sold, in the absence of a contract to the contrary, and is 
complete when the property passes. 2 The rights and liabilities are, 
however, only as between the buyer and the seller and do not in any 
way affect the rights of third parties. Where property which was the 
subject of a yearly tax was sold in the middle of the year, it was held in 
the undermentioned case 3 that the buyer was, as against the municipa¬ 
lity, liable to pay the whole tax and not merely for instalments accru¬ 
ing due after the date of sale. 


If the buyer fails to make a payment which he is, under this 
clause, bound to pay, with the consequence that the seller is forced to 
pay it, the seller will be entitled to recover such amount from the 


7. (’35) 22 AIR 1935 Mad 115 (116) : 155 
Ind Cas 302 (DB), Venkatareddi v. Vara- 
simha Rao. 

Note 16 

1. (1692) 23 E R 781 (781) : 2 Vern 280, 
Casa v. Rudele. 

(1864) 33 L J Ch 639 (640) : 12 W R (Eng) 
683 : 10 L T (NS) 287 : 4 N R 9 : 143 
R R 425, Poole v. Adams. 

(1801) 31 E R 1088 (1089) : 6 Ves 349 : 5 
R R 327, Paine v. Meller. 

(1805) 32 E R 1205 (1206) : 11 Ves 559: 8 
R R 247, Ex parte Minor. (The contract 
not being complete and binding the loss 

, fell upon the vendor.) 

(1816) 56 E R 195 (198) : 1 Madd 532, Hart¬ 
ford v. Purrier. 

2. (1849) 50 E R 1061 (1064) : 12 Beav 
260 : 19 L J Ch 140 : 13 Beav 91 : 85 R R 
89, Robertson v. Skelton. 

(1864) 33 L J Ch 639 (640) : 12 W R (Eng) 


G83 : 10 LT (NS) 287 : 4 NR 9: 143 RR 
425, Poole v. Adams. 

[See also (1881) 29 W R (Eng) 546 (548) : 

18 Ch D 1 : 50 L J Ch 472 : 44 L T 787 : 
45 J P 829, Rayner v. Preston. | 

3. (1873) 21 WR (Eng) 179 (180) : 42 LJ 
Ch 225 : 8 Ch 173 : 27 L T 840, Phillips 
v. -Silvester. 

4. (1816) 56 E R 550 (550) : 3 Madd 394 : 
18 R R 251, Foster v. Deacon. 

Note 17 


1 . See (’07) 30 Mad 461 (463) : 17 Mad L 
Jour 250 (DB), Mangalo.thammal v. Nara- 
yanaswami Aiyar. (Same principles ap¬ 
ply to court sales.) 

2. (’06) 29 Mad 519 (523) : 16 Mad L Jour 
563 (DB), Arunachella Row v. Rangiah 


Appa Row. 

3. (’07) 30 Mad 423 (425) : 17 Mad L Jour 
306, Chairman, Municipal Council, Nel- 


lore v. Dwarapally. 
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buyer under S. 69 of the Contract Act. Similarly, where the seller is 
bound to make a payment, as for instance, rent accruing due prior to the 
date of sale 4 and he fails to pay it, and the buyer has to pay it, the 
buyer can recover the same from the seller under S. 69 of the Contract 
Act. 5 A buyer making a payment which he is himself bound to pay 
is only performing his own obligation and cannot obviously recover it 
from the seller under S. 69 of the Contract Act. 6 


18. Property sold subject to incumbrances—Iucumbrances found 
invalid— Who gets the benefit?—In Izzatunnisa Begum v. Kunwar Per- 
l.ab Singh,' 1 where property was sold subject to certain incumbrances, 
and it was afterwards found that they were invalid, their Lordships of 
the Privy Council observed as follows: 

“On the sale of property subject to encumbrances the vendor 
gets the price of his interest, whatever it may be, whether the price 
be settled by private bargain or determined by public competition, 
together with an indemnity against the encumbrances affecting the 
land. The contract of indemnity may be express or implied. If 
the purchaser covenants with the vendor to pay the encumbrances, 
it is still nothing more than a contract of indemnity. The pur¬ 
chaser takes the property subject to the burthen attached to it. If 
the encumbrances turn out to be invalid, the vendor has nothing 
to complain of. He has got what he bargained for. His indemnity 
is complete. He cannot pick up the burthen of which the land is 
relieved and seize it as his own property. The notion that after 
the completion of the purchase the purchaser is in some way a 
trustee for the vendor of the amount by which the existence or 
supposed existence, of encumbrances has led to a diminution of 
the price, and liable, therefore, to account to the vendor for any¬ 
thing that remains of that amount after the encumbrances are satis¬ 
fied or disposed of is without foundation. After the purchase is 
completed, the vendor has no claim to participate in any benefit 
which the purchaser may derive from his purchase.” 2 

The buyer is, in fact, entitled to contest the validity of the incumbrances. 3 


On the sale of property free of incumbrances, on the other hand, 
where the buyer retains a portion of the purchase-money to pay off the 
prior incumbrances, it cannot be said that the seller gets the price of 


4. t (’26) 13 AIR 1926 Cal 385 (387) : 52 
Cal 914 : 90 Ind Cas 851 (DB), Eastern 
Mortgage & Agency Co. v. Fazlul Karim. 

5. (’26) 13 AIR 1926 Cal 385 (391) : 52 Cal 
9-4 : 90 Ind Cas 851 (DB), Eastern Mort¬ 
gage & Agency Co. v. Fazlul Karim. 

6. (16) 3 AIR 1916 Mad 980 (982) : 39 

Mad 795 : 31 Ind Cas 255, Jagapatiraju v. 
Sadrusannama Arad. t 

Note 18 

1. (’09) 31 All 583 (589) : 36 Ind App 203 : 
3 Ind Cas 793 (794) (P C). 

2. See also the following cases: 

(’09) 33 Bom 311 (316) : 1 Ind Cas 106 
(108) (DB), Ganesh v. Purushottam. 
(There is nothing to prevent him from 
benefiting by the clearance of any claim 
upon the property even if he has himself 
to sue to procure it.) 

(’16) 3 AIR 1916 Mad 980 (982) : 39 Mad 
795 : 31 Ind Cas 255, Jagapatiraju v. 


Sadrusannama Arad. 

(’37) 24 AIR 1937 Oudh 159 (164) : 12 Luck 
540 : 165 Ind Cas 373, Ram Kaniz v. 

Murtaza Husain. (Auction sale.) 

(1787) 29 E R 87 (88) : 2 Bro C C 151, 
Tweddel v. Tweddel. 

(’42) 29 AIR 1942 Mad 527 (527) : 203 Ind 
Cas 417 (DB), Nachiappa Chettiyar v. 

Ramachandfa Reddiar. (Immovable pro¬ 
perty sold subject to mortgage — Mort¬ 
gage debt scaled down at instance of 
mortgagor agriculturist, under Madras 
Agriculturists' Relief Act (1938)—Pur¬ 
chasers although non-agriculturists are 
entitled to benefit of reduction and are 
liable only to extent of amount scaled 
down.) 

3. (’13) 21 Ind Cas 79 (80) (Cal), A~hyut- 
anunda Bhattacharya v. Ram Nath B/wt- 
tacharya. 
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nis interest until the prior incumbrances free of ,■ ilWit 11 

sold, are paid off. Until then the money retained by the buyer retains 

thP i!2 6r ° f U 1 J paid P ur chase-money. If under such circumstances 
the incumbrances turn out to be invalid, or for some other reason a 

orThp a ^? Unt th ^ n ,, that stained, is to be paid, the amount not paid, 

must be i!aid ‘O he T 0Unt remai ? lng un P aid ’ as the case may be, 
must be paid -o the seller as unpaid purchase-money. In the under- 

Rs Q 9 fi n s d n Case t A K° ld *° - B P r ° pert y x for Rs. 3,000 out of which 
“J were t° be retained by the buyer to discharge a prior mort- 
gage. I hat mortgage comprised only property x and no other By 

° f r i h o e ^ SU + b u eqUent paS5ing 0f the UR Agriculturists’ Relief Act. 
pf 70 VTon 4, 5 i h fi amoun J t P^ble under the mortgage was reduced to 
r®- 70910 "? “ d i he vendee discharged the mortgage by paying only 

, A thereupon sued B for the balance of Rs. 195-11-0 It 
was held that he was entitled to recover. See also the undermentioned 
cases 0 to a similar effect. As to the test to see whether a sale is free of 
incumbrances or is one subject to incumbrances, see Note 14. 


r 


j 


/ * Buyer * ntltled to rents and profits, etc.—Paragraph 6, clause 

(a). Where, under the sale, the buyer is entitled to get possession oi 
the property at once, he will be entitled to damages for the period he is 
kept out of possession for no fault of his. 1 


20. Buyer s charge—Paragraph 6, clause (b).—This clause enacts 
that if, before the title passes to the buyer, the latter has paid purchase- 
money or earnest-money, he has a charge on the seller’s interest in the 
property for the amount of the purchase-money, etc., provided he has 
not improperly declined to accept delivery of the property. 1 It follows 
the English law, that a purchaser has got a lien for the money paid by 
him on the vendor’s interest when the contract goes off. 2 The principles 
underlying this rule were stated by Vice-Chancellor Kindersley in 


4. (’40) 27 AIR 1940 All 351 (352) : ILR 
(1940) All 340 : 190 lnd Cas 486 (DB) , 
Rameshwar Dayal v. Hari Kishen. 

5. (’49) 36 AIR 1949 All 340 (341) (DB), 
Pyare Lai v. Kalawati. [Where a ven¬ 
dee under a sale for a fixed sum fails 
to pay the vendor’s creditor part of the 
consideration left in his hands for such 
payment, the vendor is entitled to it 
under S. 55 (4) (b) of the TP. Act 
as it is really unpaid purchase-money.] 

(43) 30 AIR 1943 Mad 482 (487) : ILR 
(1943) Mad 885 : 213 lnd Cas 139 (DE), 
Avrari Subba Row v. Kondamudi Vara- 
diah. (Sale free from incumbrance— 
Sum left in hands of vendee to discharge 
prior mortgage—Due to passing of Mad- 
dras Agriculturists’ Relief Act, 1938, 
amount payable to mortgagee reduced— 
Seller is entitled to recover balance as 
unpaid purchase-money.) 

, Note 19 

b (!») 22 AIR 1935 Oudh 142 (142) : 153 
lnd Cas 811, Gouri Shankar v. Munnu. 

, Note 20 

1. t(’38) 25 AIR 1938 Rang 367 (368) : 173 
lnd Cas 822 (DB), U Tha Nyo v. M. M. 
., 5 * Chettyar Firm. 

>037) 24 AIR 1937 Bom 142 (143) : HR 
(1937) Bom 140 : 167 lnd Cas 804, Hari 
Bapufi v. Bhagu'Sadhu. 


(1900) 24 Bom 400 (402) : 2 Bom L R 220 
(DB), Karalia Nanubhai v. Mansnkhram. 

(’06) 9 Oudh Cas 259 (266) (DB), Paw AH 
Mohammad Khan v. Deputy Commis¬ 
sioner o / Bara Banki. 

(’97) 7 Mad L Jour 234 (23b) (DB), Mirasa 
Ravuthan v. Abdul JCcni Ravuthan. 
(Seller includes his subsequent trans¬ 
feree.) 

(’99) 23 Bom 56 (63), Balvunta v. Bira. 

(’37) 24 AIR 1937 Mad 714 (71G) : 17G lnd 
Cas 444 (DB), Sura Reddi v. Rama jV a- 
rasu. 

(’31) 18 AIR 1931 Mad 592 (593, 594) : 54 
Mad 708 : 131 lnd Cas 487 (DB), Adari 
Sanyasi v. Nookalamma. (Purchaser pay¬ 
ing earnest-money and then refusing to 
complete the purchase has no charge on 
property.) 

(’41) 28 AIR 1941 Lah 407 (411, 412) : JLR 
(1942) Lah 79 : 197 lnd Cas 282 (FB), 
Mt. Shankri v. Milkha Singh. 

[See also (’41) 28 AIR 1941 P C 47 (48) : 
195 lnd Cas 9 (PC), M. M. R. M. Chettiar 
Firm v. S. R. M. S. L. Chettiar Firm. 
(Question whether charge exists depends 
upon the question whether buyer has im¬ 
properly declined to accept delivery.)] 

2. Halsbury, Laws of England, Vol. XIX. 
pages 16 and 17. 

(1898) 67 L J Ch 313 (317) : (1593) 1 Ch 
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Wythes v. Lee 3 as follows: 

“Suppose a person, absolute beneficial owner in fee of an 
estate, contracts to sell it, and the purchaser pays the deposit in 
part payment of the purchase-money, and by reason of the vendor 
being unable to make a title or from any other reason, not being 
misconduct on either side, the contract goes off and cannot be com¬ 
pleted; has the purchaser a lien on the estate for his deposit.. 

Now that question I have looked at in three different points of view: 

(1) With reference to natural justice, irrespectively on any specific 
rule of law; and it does appear to me that it is consistent with 
natural justice, that if a purchaser, on the faith of the con¬ 
tract being completed, and the estate becoming his, has 
advanced money in payment or part payment for the purchase, 
he has advanced it under circumstances which entitle him to 
say. ‘if you cannot complete, not only are you bound to give me 
back my money, but I have a right to a lien on the estate. 

(2) With reference to the general law of this Court I do not mean 
with reference to decided cases, but to the general law and 
principles of this Court: This is clear, that the vendor , if he has 
parted with the estate to the purchaser before he has got his 
money, has a lien for it on the estate; that is unquestionable. 
Now, does the right of the -purchaser , if the contract goes off, 
stand in principle on the same footing as that of the vendor. 
The only distinction that occurs to me is this: the vendor when 
he contracts to sell his estate is owner; he has the estate in his 
own possession, at least under his own control, and when he 
contracts to sell, his right is to say, ‘I will convey the estate 
when the purchase-money is paid, but till that is done I wul 
not convey it;’ that creates a lien of itself, very analogous to 
the common law lien, and that lien, which exists before con¬ 
veyance, still continues; it is not a new, but the same lien, But 
with regard to the purchaser, he has not the estate in his 
possession, and his lien is not in its origin the same sort of lien 
as that of the vendor. But when a contract is made, and then 
goes off, it appears to me that, in principle and justice, the 
equity of the purchaser to a lien on the estate ought to stand 
on as good a footing as the lien of the vendor after con- 

ance.” 

This clause applies to a stage before the buyer has accepted deli¬ 
very of the property and therefore does not apply where the delivery 
has been accepted. The words ‘‘accept delivery of the property must 
be understood as meaning “accept the completion of the contract by the 
execution of the conveyance or delivery of the property as the case may 
be ” It does not mean acceptance of mere possession without the exe¬ 
cution of a conveyance in cases where a conveyance is necessary. Thus, 
where under a contract for sale A, the seller, puts B, the buyer, in pos¬ 
session and receives the purchase-money, and the contract is not com¬ 
pleted for no fault of the buyer, it cannot be said that by reason of the 
fact that B was placed in possession, he has “accepted delivery” within 


478 (485) : 78 LT 185, Levy v. Stogdon. 
(Contract not completed by seller not 
being able to discharge incumbrances.) 
(1864) 33 L J Ch 385 (389, 390) : 10 H L 
672 : 11 E R 1187 : 12 W R lEng) 585 : 
3 N R 673 : 10 Jur (N S) 297 : 10 L T 106, 


Rose v. Watson. 

3. *(1855) 61 ER 954 (957) : 3 Drew 396: 
25 L J Ch 177 : 2 Jur (NS) 7 : 4 W R 
(Eng) 184 : 26 LT (OS) 192 : 106 R R 
380. 
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the meaning of this clause, and that he has no charge on the property. 4 
But where the contract has been duly completed in the manner prescrib¬ 
ed by S. 54, this clause does not apply, 5 and this would be so even if the 
sale is otherwise invalid, 63 or if subsequently the sale is avoided at the 
instance of a third party. The remedy of the buyer would in the latter 
case be merely a personal one against the seller to recover the purchase- 
money paid by him as on a failure of consideration. 6 

The clause presupposes that the seller has some existing interest in 
the property contracted to be sold. Where the thing contracted to be 
.sold has no existence at all, obviously the buyer cannot have a charge 
under this clause on any property of the seller. He will only be entitled 
to recover the purchase-money personally from the seller on the ground 
that the money had been paid to him wholly without consideration. 7 In 
Sudha Mukhi Debi v. Chairman of Commissioners of the Tollygungc 
Municipality , 8 the contract for sale was not completed and possession 
was not delivered owing to the fact that the property agreed to be sold 
became non-existent. It was held that the buyer was entitled to claim 
a refund of the purchase-money which had been paid by him, personally 
from the seller as on a failure of a consideration. 

The first part of the clause deals with the buyer’s charge for 
purchase-money. The second part of the clause deals with the buyer’s 
•charge for the earnest-money (if any) that he might have paid and the 
last part deals with the buyer’s charge for the costs if any awarded to 
him of a suit to compel specific performance of the contract or to obtain 
a decree for its rescission. 

The buyer is, under paragraph 5, clause (b) above bound to pay the 
purchase-money only at the time of conveyance and if he pays it before 
that time, the seller is really a trustee for the buyer in respect of that 
amount until the conveyance is executed 9 and therefore, in the first class 

(DB), Lalchaiid v. Lakshman. (Execu¬ 
tion of conveyance without registration — 
Vendor receiving purchase-money and 
delivering possession to vendee—Suit by 
vendor to recover possession was decreed 
subject to vendee’s charge.) 

(’26) 13 AIR 1926 P C 94 (95, 86) : 53 Ind 
App 214 : 98 Ind Cas 508 tPC), Dayal 
Singh v. Indar Singh. 

(1900) 24 Bom 400 (402): 2 Bom LR 220 
(DB), Karalia Nanubhai v. Mam>vhhram. 
(In such cases vendor is a bare trustee 
and has no attachable interest.)] 

5. (’37) 24 AIR 1937 Bom 142 (143) : 1LR 
(1937) Bom 140 : 167 Ind Cas 804, Hari 
Bapuji v. Bhagu Sadhu. 

1" (’28) 15 AIR 1928 Bom 328 (332) : 113 Ind 
Cas 161 (DB), Kapadvanj Municipality v. 
Ochhavlal. 

5a. (’10) 8 Ind Cas 1089 (1089, 1090) (DB), 
(Mad), Muthu Gounden v. Chellappa 
Gounden. 

6. See (’92) 19 Cal 123 (126) : 18 Ind App 
158 (PC), Ranuman Kamat v. Ranuman 
Mandur. 

7. (1852) 86 R R 619 (629) : 7 Ex 208 : 22 
L J Ex 115, Strickland v. Turner. 

8. (*34> 21 AIR 1934 Cal 148 (149) : 150 
Ind Cas 89 (DB). 

466 (471) : 6 Bom L R 510 9: *(1864) 12 W R (Eng) 585 (586) : 10 


4. (’14) 1 AIR 1914 Low Bur 53 (54) : 7 
Low Bur Rul 262 : 24 Ind Cas 57, 

Maung Po Maung v. Maung Kaing. (Pro¬ 
perty merely delivered to buyer without 
a proper conveyance as required by S. 54 
—Buyer has got a charge—The case is 
dissented from in AIR 1922 Low Bur 25 
(26) : 11 Low Bur Rul 319, but the rea¬ 
sons for the dissent are not given and 
the facts are quite different.) 
t(’16) 3 /^R 1916 Low Bur 38 (39) : 33 
Ind Cas 121, Maung Bo v. Maung Tun 

Byu. _ j 

(’16) 3 AIR 1916 Low Bur 67 (67) : o3 Ind 
Cas 610. Maung Pe v. Vellian Chetty. 
(NOTE.—In so far as this decision holds 
that the charge is not an interest in im¬ 
movable property it is not correct.) 

CSee also (’44) 31 AIR 1944 Mad 556 (556, 
557) Mahalakshmi v. Venkatareddi. 
tBuyer put in possession under written 
contract of sale but S. 53A not applicable 
as transaction was prior to its enactment 
and that section is not retrospective— 
In suit for possession by vendor, vendee 
cannot rely on S. 53 A but will be en¬ 
titled under S. 55(6) (b) to refund of 
the purchase money before he is dis- 
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of cases a charge arises from the moment the purchase-money in whole 
or in part is paid by the buyer in pursuance of the contract of sale. 10 
Earnest-money, on the other hand, when paid, cannot be said to belong 
to the buyer in the same way as purchase-money paid before the exe¬ 
cution of the conveyance. As will be seen below it is paid as a 
guarantee for the due performance of the contract and is not return¬ 
able to the buyer until he properly declines to accept delivery. Con¬ 
sequently, it is at that time that the charge will arise. It has, however, 
been held in the undermentioned case 103 that the charge for the 
earnest-money comes into existence at the time the earnest-money is 
paid. As regards costs it is obvious that until it is actually awarded 
the buyer cannot have a charge for it. 

In anticipation of delivery. 

In order that the first part of the clause may apply, the purchase- 
money must have been paid in anticipation of delivery. Where, at a 
sale in Government auction, the buyer is to deposit the price within a 
certain time, but the confirmation is to take place only later on, it can¬ 
not be said that the auction-purchaser pays the purchase-money “in 
anticipation of delivery,” and he is, therefore, not entitled to any 
interest on the purchase-money by reason of the delay in the confirma¬ 
tion of the sale. 11 


Declining to accept delivery. 

The buyer does not lose his charge under this clause unless he has 
improperly declined to accept delivery. In the undermentioned case 12 
it was held that this clause applied where there was a failure of the con¬ 
tract for sale, it having fallen through owing to some default on the 
part of one or other of two parties. It is submitted that this view is not 
correct; the clause specifically enacts “unless the buyer has improperly 
declined to accept the delivery.” 


A buyer cannot be said to improperly decline to accept the delivery 
by the fact of his rejecting the contract for a valid reason caused by 
the seller’s default. 123 In Rose v. Watson 13 where the buyer had 
rejected the contract owing to default of the seller and it was argued 
that the buyer had no lien, Lord Westbury, L. C., observed as follows : 

“But, My Lords, it has been contended at the Bar in words, that 
the contract has been rejected by the purchaser, and that therefore 


H L 672 : 11 E R 1187 : 33 L J Ch 385 : 
10 L T 106 : 10 Jur (NS) 297 : 3 N R 673, 
Rose v. Watson. (Per Lord Canworth.) 

10. t(’97) 23 Bom 56 (61) (DB), Balwanta 
v. Bira. 

(’16) 3 AIR 1916 Nag 78 (79, 80) : 13 Nag 
L R 19 : 39 Ind Cas 50, Kesar v. Munna. 

(’16) 3 AIR 1916 Low Bur 38 (39) : 33 Ind 
Cas 121, Maung Bo v. Maung Tun Byu. 

IBut see (’10) 8 Ind Cas 144 (145) (DB) 
(Mad), Abdul Khadir Mahamud v. Mam- 
mad. (Purchaser not entitled to get back 
purchase-money until contract goes of! 
by vendor’s default and therefore charge 
does not arise on payment—Submitted 
not correct on principle.) 

(’22) 9 AIR 1922 Nag 81 (81, 82) : 66 Ind 
Cas 850, Amolaksao v. Mahiptrao. 
(Charge does not arise until decree de¬ 
claring charge — Submitted not correct.)] 

10a. (’42) 29 AIR 1942 Sind 120 (120) : ILR 
(1942) Kar 200 : 203 Ind Cas 252, Saras- 


wati Bai v. Kishinchand Dharandas. (If 
the property is thereafter attached and 
sold in execution, such attachment and 
sale cannot affect the buyer’s charge and 
can take effect only after the payment 
to the buyer of his earnest-money out of 
the sale proceeds. 23 Bom 56 followed.) 

11. (’28) 15 AIR 1928 Bom 328 (329) : 113 
Ind Cas 161 (DB), Kapadwanj Munici¬ 
pality v. Ochhavlal. 

12. (’28) 15 AIR 1928 Bom 328 (332) : 115 
Ind Cas 161 (DB), Kapadwanj Munici¬ 
pality v. Ochhavlal. 

12a. (’29) 16 AIR 1929 Mad 189 (191) : 115 
Ind Cas 251 (DB), Kani Rowthen v. Ma¬ 
homed Meera. (Using option under S. 15, 
Specific Relief Act in rejecting offer, is 
not declining delivery under this section.) 

13. (1864) HER 1187 (1191) : 12 W R 
(Eng) 585 : 10 H L 672 : 33 L J Ch 385 : 
3 N R 673 : 10 Jur (NS) 297 : 10 L T 106,. 
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the purchaser ought not to have the benefit of lien, that is, of that 
partial ownership, that interest in the estate which is due to the 
purchase-money which he has paid. It is quite a mistake and a 

: °t th e word to say that the purchaser has rejected 

the contract, or put an end to the contract. The purchaser would 
have been willing to perform the contract if the vendor had per- 
. termed those things which, in good faith, he was bound to do. And 

to say, with any truth or accuracy of expression, 
that the purchaser has repudiated the contract, because the vendor 

to redeem his own promises to which he had pledged 
his faith, and in dependence upon which the purchaser entered into 
•' the contract. It only gives, in point of fact, an additional ground of 
complaint to the purchaser, that he cannot obtain the estate that 
he contracted for, and that being unable to obtain it by reason of 
the failure of the vendor, the loss to him is attempted to be aggra- 
' vated by its being sought to deprive him of the only means of 
acquiring the repayment of his money (the vendor having become 
bankrupt), namely, by following the interest which in respect of that 
payment of money he had acquired in the estate.” 

It follows that where the seller fails to make out a marketable title at 
the time fixed for completion of the contract for sale and the buyer con¬ 
sequently puts an end to the contract 14 he cannot be said to have impro¬ 
perly declined to accept the delivery and cannot therefore be deprived 
of the charge under this clause. 


It is, however, not necessary that the contract should have gone off 
by reason of the default of the seller. The charge will exist in every 
case in which a right to recover the money has not been lost by reason 
of the misconduct of the buyer. In other words where the contract 
goes off either by reason of the default of the seller or without any 
default on the part of the buyer the charge becomes operative. 16 Thus, 
where the buyer rescinds the contract by virtue of a power of rescission 
reserved to him under the contract for sale, he does not lose his charge. 16 


14, (’43) 30 AIR 1943 Sind 92 (93) : ILR 

(1942) Kar 543 : 206 Ind Cas 191 (DB), 
. Tulsidas Ramchand v. Pritbai. (Seller’s 
title would be doubtful where there is 
‘reasonable probability of litigation’ in 
• respect of the property Agreed to be pur¬ 
chased — Fact that after subsequent 
judicial investigation the seller’s title was 
found to be clear will not deprive the 
buyer of his charge if at the time of the 
; completion of the contract, the seller was 
not able to give a title free from reason- 
"able doubt.) 

t (’24) 11 AIR 1924 Bom 282 (285) : 85 Ind 
Cas 491 (DB), Karsandas Purshottamdas 
v. Go pal Das Trikumdas. (Vendor’s dif¬ 
ficulties in making out a marketable title 
and complete the sale should not be 
allowed to affect the vendee prejudici- 

, ally.) \ 

(•24) 11 AIR 1924 Lah 476 (477, 478) : 70 
-Ind Cas 250 (DB), Lachhman Das v. 

Jcnoahir Singh. (Knowledge of vendee 
of the defective title does not disentitle 
{hirp from getting a clear title or only a 
refund.) , .. . , < 

(15) 2 AIR 1915 Lah 237 (237) : 28 Ind 


Cas 12, Bua Ditta v. Rattan Devi. 

(1912) 81 L J Ch 386 (390) : (1912) 1 Ch 
601 (610) : 106 L T 561: 56 S J 380, 

In re Lloyds Bank and Lilington. 
(1862-63) 1 Bom H C R 77 (80), Mancharji 
Pestanji v. Narayan Luksumanji. 

(1873) 42 L J Ex 108 (112) : 8 Ex 175 : 29 
L T 293 : 21 W R (Eng) 685, Want v. 
Stallibrass. 

(’37) 24 AIR 1937 Pesh 8 (9) : 167 Ind Cas 
858 (DB), Bishan Das v. Haji Fazal Ilahi. 
(1867) 15 W R (Eng) 420 ( 420) : 3 Eq 744: 

15 L T 607, Turner v. Marriott. 

(’09) 5 Nag L R 70 (75) : 2 Ind Cas 244 
(247), Gangabisan v. Tukaram. 

(’12) 14 Ind Cas 811 (811, 812) (Low Bur), 
Cohen v. Mg. Ba Chit. 

ISee also (’97) 21 Bom 827 (865) (FB), Ib¬ 
rahim, Bhai v. Fletcher .] 

15. (1902) 71 L J Ch 424 (426) : (1902) 1 

Ch 835 (840, 841) : 18 T L R 465 : 86 LT 

395 : 50 W R (Eng) 442, Whitbread v. 
Watt. (Per Cozens-Hardy, L. J.) 

16. (1902) 71 LJ Ch 424 (426): (1902) 

1 Ch 835 (840): 18 TLR 465 : 86 LT 

395 : 50 W R (Eng) 442, Whitbread v. 
Watt. 


8 T. P.~59 
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But though, if the default is that of the buyer he cannot have a 
charge under this clause, he will, in respect of any purchase-money that 
had been paid by him, be entitled do a return thereof, which can be en¬ 
forced independent of any charge.' 17 The reason is that, unless the con¬ 
veyance is executed, the seller is not entitled to any purchase-money and 
cannot retain it as against the buyer. The position is different where 
earnest-money has been paid by the buyer and the contract goes off by 
his default. In this case he cannot recover, as will be seen below, the 
earnest-money at all; much less will he have a charge for it . 18 

Extent of charge. 

The buyer’s charge under this clause extends not only to the pur¬ 
chase-money but also to the interest on such amount . 19 This clause 
does not, however, provide for any interest on the earnest-money in 
cases where the buyer has a charge in respect therof. In England where 
a contract for sale goes off on account of the seller’s default the buyer 
is entitled to a refund of the deposit (earnest-money) with interest . 20 
In this country also it has been held that in similar circumstances he is 
entitled to interest . 21 It is doubtful, however, whether he will have a 
charge for such interest in view of the wording of the section. 

Where in a contract for sale a certain amount was provided as liqui¬ 
dated damages in the event of default on either side and the seller did 
not carry out his part of the contract, it was held that the charge which 
the buyer had under this clause did not extend to the amount of damages 
awarded. 21 * 


The charge under this clause attaches only to the seller’s interest in 
the property. The word “interest” means personal interest and not the 
interest which a person may have in property as a trustee. Where, 
therefore, a trustee sells trust property and receives the earnest-money 
but refuses to complete the sale, the buyer cannot, under this clause, 
have any charge on the trust property . 22 But where a guardian of a 
minor agrees to sell property of the minor for a purpose binding on the 
minor and receives purchase-money, but refuses to complete the con¬ 
tract* it has been held by the High Court of Nagpur that the buyer has 


[See also (’08) 1908 All W N 5 (5) : 4 All 
LJour 778, Ganga Devi v. Asa Ram. 
(Rescission of contract inferred from 
conduct of- parties.)] 

17. t(’27) 14 AIR 1927 Mad 204 (206): 99 
Ind Cas 687, Potiammal v. Picliai Tke- 
van. 

(’42) 29 AIR 1942 Sind 37 (39): ILR 
(1941) Kar 495: 199 Ind Cas 438 (DB), 
Madhavdas Parmavand v. Jan Mahomed. 

18. (’36) 23 AIR 1936 Cal 51 (52): 63 

Cal 804 : 161 Ind Cas 166, Krishna Chan¬ 
dra v. Khan Mamud. (In the absence 
of contract to contrary or if inferred 
from terms of contract.) 

[See also (1924) 93 LJPC 237 (239, 240) : 
1924 App Cas 980: 131 LT 645: 40 TL 
R 678, May son v. Clouet .] 

19. (’29) 16 AIR 1929 Mad 189 (191): 
115 Ind Cas 251 (DB), Sultan Kani Row- 
then v. Mahomed Meera Rowthen. 

(’09) 31 All 68 (71) : 36 Ind App 44: 1 
Ind Cas 890 (894) (PC), Amma Bihi v. 
Vdit Narain Misra. 

(1864) 33 LJ Ch 385 (389): 12 WR (Eng) 


585: 10 HL 672: 11 ER 1187: 10 LT 
106 : 10 Jur (NS) 297 : 3 N R 673, Rose 
v. Watson. 

[See also (’27) 14 AIR 1927 Bom 195 (208, 
209) : 51 Bom 247: 101 Ind Cas 229 
(DB), Lakshmidas & Co. v. Dorah Tata.] 

20. Halsbury, Laws of England. Vol. 
XXV, p. 401. 

(1822) 58 E R 322 (322) : 5 Sim 227: 35 
RR 153, Lord Anson v. Hodges. 

21. (’37) 24 AIR 1937 Pesh 8 (9): 167 
Ind Cas 858 (DB), Bishan Das v. Haji 
Fazal Ilahi. (Provision of the Act taken 


as a guide though the Act is not appli- 
cable in the province.) 

21a. (’29) 16 AIR 1929 Mad 189 (191) : 

115 Ind Cas 251 (DB), Sultan Kani 
Rowthen v. Mahomed Meera Rowthen . 
(Purchaser’s lien is in this country 
created by statute and the Court can¬ 
not go beyond the words of the section 
itself.) 

22 *(’32) 19 AIR 1932 Cal 356 (366): 59 
Cal 586: 137 I.C. 50Q (DB), Sailendra 
Nath y, Hade Kaza. 
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a charge under 
Iron Works Co. 
property from B 
purchase-money 
was held that C 
This would not 
from B will not 


2 ? *5® mi A n0r ’ S P ro P ert y- 22 ‘ In Aberaman 

v. WicJcnes, 23 where A contracted to purchase certain 
and then contracted to sell the same to C who paid the 

i? a v A C0 V 1 , d not Perform the contract with C, it 
had a lien on A s equitable interest in the property. 

be so in this country where A’s contract for purchase 
give him any equitable interest. P 


Earnest-money. 

“Earnest” is the sum of money paid by the buyer of property under 
a contract for sale in order to bind the seller to the terms of the agree¬ 
ment for sale. In other words it is a guarantee for the performance 
of a contract. 26 When the transaction goes forward the earnest nr 

It t E f n fl? n ? “ de P° f sit ’”part of the purchSe-mon"y.- 

t is forfeited if the transaction falls through by reason of the fault or 

failure on the part of the buyer 2 * and the buyer cannot get it 

(30) 17 AIR 1930 Bom 213 (214) : 127 

Ind C3S 324 (DB), Dinanath v. Malvi 
& Co. 

(’36) 23 AIR 1936 Cal 51 (52) : 63 Cal 

*>4: 161 Ind Cas 166, Krishna Chandra 
v. Mamud Bepari. 

(’26) 13 AIR 1926 Cal 339 (343): 90 Ind 
Cas 795 (DB), Fazle Ahmed v. Rajendra 
Nath Roy. 

(’20) 7 AIR 1920 Cal 931 (932) : 59 Ind 
Cas 215 (DB), Atul Chandra v. Sarat 
Chandra. 

(’15) 2 AIR 1915 Mad 896 (898) : 38 Mad 
178: 19 Ind Cas 462 (FB), Natesa Iyer 
v. Appavu Padayachi. 

(’29) 16 AIR 1929 Nag 30 (32) : 24 Nag 
LR 189: 114 Ind Cas 461 (FB), Abbas 
Ali v. Kodhusao. 

(1854) 23 LJ Ex 94 (96) : 9 Ex 309: 2 CLR 
474: 22 LT 243, Devan v. M’Donnell. 
(1875) 23 WR (Eng) 846 (846) : 10 Ch 512 
(514) : 44 L J Bk 138 : 33 L T 115, Ex 
parte Barrell; In re Parnell. 

(1862) 33 LJ Ch 134 (136): 12 WR (Eng) 
191 : 3 NR 187 : 4 Giif 479 : 9 Jur (NS) 
1317: 9 LT 533, Depree v. Bedborough. 
(1893) 62 LJQB 232 (235): 1893 1 QB 
350: 4 R 267 : 68 LT 144: 41 WR (Eng) 
411, Ellis v. Gulton. (Earnest-money 
paid to agent of vendor.) 

(1911) 81 LJ Ch 46 (47): (1911) 2 Ch 

551 (556): 105 LT 409: 55 SJ 737, 
Hall v. Burnell. 

(’16) 3 AIR 1916 Cal 974 (975) : 32 Ind 
Cas 205 (DB), Golam Muhammad v. 

Akhoy Kumar. 

(’26) 98 Ind Cas 890 (892) (DB) (Lah), 
Kanshi Ram v. Baij Nath. 
t(’97) 19 All 489 (492): 1897 All WN 
123 (DB), Bishan Chand v. Radha Krish- 


22a. (’39) 26 AIR 1939 Nag 209 (210): 182 
I. C. 456, Tukaram Manbaji v. Shri Kri¬ 
shna. 

23. (1869) 17 W R (Eng) 211 (215) : 4 
Ch 101: 20 LT 89. 

24. Wharton, Law Lexicon, Edn., 14, 
1938, p. 357, Sub voce ‘Earnest?. 

25. t(’30) 17 AIR 1930 Bom 213 (214): 127 
Ind Cas 324 (DB), Dinanath v. Malvi 
& Co. 

(’36) 23 AIR 1936 Cal 51 (52): 63 Cal 

804: 161 I. C. 166, Krishna Chandra v. 
Mamud Bepari. 

(’26) 13 AIR 1926 Cal 339 (343): 90 Ind 
Cas 795 (DB), Fazle Ahmed v. Rajen¬ 
dra Nath Roy. 

*(’16) 3 AIR 1916 Nag 104 (111): 12 Nag 
LR 177: 38 Ind Cas 915 (DB), Balia- 
bhadas v. Paifcaji. 

(1911) 81 LJ Ch 46 (47): (1911) 2 Ch 

551: 105 LT 409 : 55 SJ 737, Hall v. 
Burnell. 

(’37) 24 AIR 1937 Mad 681 (683) : 173 Ind 
Cas 233, Venkoba Char v. Sanjivappa. 

(’38) 25 AIR 1938 Mad 246 (247) : 173 Ind 
Cas 955, Gopalratna Iyengar v. Raja- 
ratna Mudaliar. 

26. (’30) 17 AIR 1930 Bom 213 (214): 
127 Ind Cas 324 (DB), Dinanath v. 
Malvi & Co. 

*(’10) 33 Mad 375 (379): 3 Ind Cas 941 
(951) (DB), Natesa Iyer v. Appavu Pa¬ 
dayachi. 

27. (’48) 35 AIR 1948 Cal 208 (209) 

Narendra v. Nripendra 

t (*26) 13 AIR 1926 PC 1 (2): 94 Ind 
Cas 782, Chiranjit Singh v. Har Swamp. 

*(’20) 7 AIR 1920 Cal 679 (680) : 53 Ind 
Cas 875 (DB), Habibullah v. Arman 
Dewan. 

(1884) 53 LJ Ch 1055 (1058): 27 Ch D 
89 (102): 50 LT 573: 32 WR (Eng) 

, 802 : 48 JP 773, Howe v. Smith. 

('ll) 33 All 166 (167, 168) : 7 Ind Cas 794 
(794, 795) (DB), Roshan Lai v. Delhi 
Cloth & General Mills Co., Ltd. 

(1858) 27 L J QB 361 (363) : El B1 & El 
485; 4 Jur (NS) 999, Ockenden v. Henly. 


an. 

(’99) 23 Bom 56 (61) (DB), Balwanta v. 
Bira. 

(’10) 33 Mad 375 (378): 3 Ind Cas 941 
(951) (DB), Natesa Iyer v. Appavu 
Padayachi. 

*(’97) 21 Bom 827 (853) (FB), Ibrahim - 
bhai v. Fletcher. 
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back. 28 As observed by Bowen, L. J., in Howe y. Smith 28 “it is quite" 
certain that the purchaser cannot insist on abandoning his contract and yet 
recover his deposit, because that would be to enable him to take advari3 
tage of his own wrong.” The test to see whether an arnourit paid isf 
earnest-money is to find whether the parties intended that the amount 
paid was to be treated, not merely a part payment, but as a guarantee 
for the due performance of the contract. 29 JVicu 


The principle of forfeiture of the earnest-money will not apply* 
when the buyer does not repudiate the contract. 2911 -v. v;: u> 

In order that the principle of the forfeiture of earnest-money, wliefe* 
the contract falls through owing to the default of the buyer, may apply, 
it must be unmistakably clear from the contract that-the sum was paid 
or deposited as earnest. There may be c^ses where the Court may find 
that the amount of the deposit is so great in comparison with the amount'; 
payable under the contract, that the parties cannot have intended it as 
a mere guarantee for performance, but rather as a punishment or 
penalty for non-performance of the contract; in such cases the Court 
may refuse to allow the retention of the whole of deposit. But where 
there is : no disproportion and nothing unreasonable in regardinng the; 
deposit as a guarantee, then the defaulter will not be allowed to recover 
back what he has paid on an express stipulation that it shall be forfeit- * 
ed in the event of default. 30 . ‘ , ' i*... 

The mere fact that specific performance of the contract is refused to 
the buyer by the Court does not show that he has repudiated the con¬ 
tract. In Howe v. Smith 31 Cotton, X, observed : r’\ , ,'ij 

“I do not say in all cases where this Court would refuse specific 

performance, the vendor ought to be entitled to retain the deposit.' 

It may well be that there may be circumstances which would justify 


t (’29) 16 AIR 1929 Oudh 254 (255) : 5 
Luck 49: 117 Ind Cas 473 (DB), Gopal 
Das v. Ratan Lai. 

(’16) 3 AIR 1916 Sind 71 (72) : 9 Sind LR 
137 : 33 Ind Cas : 668, Doulat Ram Valab- 
das v. Alibhai Ibrahimji. (In order to 
enable the vendor to retain the earn¬ 
est-money there must be acts on the 
part of the purchaser which not • only 
amount to delay sufficient to deprive 
him of the equitable remedy of specific 
. performance but which would make 
his conduct amount to a repudiation on 
his part of the contract.) - . 

(’38) 25 AIR 1938 Mad 246 (247) : 173 Ind 
Cas 955, Gopalaratna Iyengar v. Raja- 
ratna Mudaliar. (The mere fact that 
deposit is demanded proves that it will 
be forfeited if defaulted by vendee unless 
an agreement to the contrary is proved.) 

t (37) 24 AIR 1937 Mad 681 (683) : 173 
Ind Cas 233, Venkoba Char v. Sanjiva - 
■PPa. (This is also the principle of 
English law and applies in India.) 

(’19) 6 AIR 1919 Sind 68 (69): 12 Sind 
L R 144: 50 Ind Cas 41 (DB), Allibhoy 
Ibrahimji v. Dowlatram Valabdas. 

(’42) 29 AIR 1942 Sind 37 (39): ILR 
(1941) Kar 495 : 199 Ind Cas 438 ,(DB), 
,Madhavdas Parmanand v. Jan Mahomed. 

[See also (1887) 56 LJ Ch 456 (459)-: 37 


Ch D 96 (103), Soper v. Arnold.] « i < 

28. (’29) 16 AIR 1929 Oudh 254 ,(255): 

5 Luck 49: 117 Ind Cas 473 (DB), Gopal , 
Das v. Ratan Lai. 

( v 15) 2 AIR 1915 Mad 546 (547) : 26 Ind 
Cas 121. (DB), Veerayya v. Sivayya. < , 

28a. (1884) 53 LJ Ch 1055 (1059): 27 Ch 
D 89 (98): 50 LT 573: 32 WR (Eng) 
.802: 48 JP 773. . . , 

29. (’20) 7 AIR 1920 Cal 679 (680) : 53 
• Ind Cas 875 (DB), Habibullah v. Arman 

Dewan. (The intention may be .ex¬ 
press or implied and is to be collected 
from the whole instrument.) 

29a;.t(19) 6 AIR 1919 Sind 68 , (69): 12 
Sind LR 144: 50 Ind Cas 41 (DB), Alii 
Bhoy Ibrahimji v. Dowlatram Vdlab^ 

das. ' ' . ‘ ' y. 

(1858) 140 ER 986 (1001): 4 CB (NS) $0, 
Ropleton v. Buchanan. e 

(10) 33 Mad , 375 (385); 3 Ind Cas 941 
(951) (DB), . Natesa Iyer v. Appavy, 
Padayachx. 

(’ll) 10 Ind. Cas. 525 (526) (DB) (Cal)>- 
Rasik Lai v. Chandra Bhushan. : , c>\ 

30. (’37) 24 AIR 1937 Mad 681 (683, 684): 
173 Ind Cas 233, Venkoba Char Vw San- 
jivappa. T V 

31. (1884).27 Ch D 89 (95): 53 LJ Ch 
1055 : 50 L T 573 : 32 W R (Engl 802.: 

.48 JP 773. . r o tP \ , JZil .m 
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; this Court in declining, and which would require the Court, accord- 

V ShJ? -I 8 ord ' nar y ^les, to refuse to order specific performance, in 
, which it could not be said that the purchaser had repudiated the 
contract, or that he had entirely put an end to it so as to enable 
the vendor to retain the deposit. In order to enable the vendor so 
to act, m my opinion there must be acts on the part of the purchaser 
winch not only amount to delay sufficient to deprive him of the 
equitable remedy of specific performance, but which would make 
his conduct amount to a repudiation on his part of the contract.” 

Where the seller, in a suit for specific performance by the buyer, totally 
denied the contract for sale but specific performance was refused by 
the Court not on the ground that there was no contract, but on the 
ground that the buyer failed to pay the purchase-money within the time 
specified, it was held by the Calcutta High Court that the buyer could 
not be said to have repudiated the contract and that he was entitled to 
a return of the earnest-money. 32 

Where a contract falls through by reason of the default of the buyer * 
and the seller claims damages from the buyer, the earnest-money must * 
be taken into account in assessing damages. 33 - 

Charge is non-possessory. 


: Where in pursuance of the contract for sale the buyer has paid pur- ^. 
chase-money and obtained possession, but the contract falls through for ^ 
no default of the buyer, the charge which he may have on the property 
for the purchase-money will not entitle the buyer to retain possession 
as against the seller. In other words, the fact that the buyer has a 

charge on the property is not a defence to a suit for possession by the 
seller 34 


Against whom charge is enforceable. 

The words “with notice of the payment” which occurred in the sec¬ 
tion after the words “persons claiming under him,” before the amending 
Act of 1929 were omitted by that Act. The buyer’s charge could not, 
before the amendment, be enforced against transferees without notice. 36 
Under the present section it is clear that the charge can be enforced not 
only against the seller but against all persons claiming under him irres¬ 
pective of notice notwithstanding the provisions of S. 100. 36 The rea¬ 
son for the amendment has been stated by the Special Committee 36 ** as 
follows : 


.‘Sub-clause (b) of clause (6) of the same section relates to the 
buyer’s lien and provides that it can be enforced against the seller 
and other persons claiming under him with notice of the payment. 
Itjllso provides that the buyer’s lien can only be enforced against 


32. (’97 ) 24 Cal 897 (899): 1 Cal WN 
705 (DB), Mt. Alokeshi v. Hara Chand. 

33; (1910) 79 L J Ch 121 (122) : (1910) 

1 Ch 176 (178) : 101 L T 708, Shuttle - 
Worth v. Clews. 

34. t(’10) 8 Ind Cas 1089 (1089) (DB) 
(Mad), Muthu Gounden v. Chellappa 
Gounden. 

LSee also (’04) 28 Bom 466 (471) : 6 Bom 
IlR 510 (DB), Lalchand v. Lakahman .] 

35. (’97) 7 Mad LJour 234 (236), Mirasa 
Rovuthan v. Abdul JFCani. 

[See (’29X 16 AIR 1929 Mad 189 (191) : 

115 Ind Cm 251 (DB),.Sultan Kant Row r 


then v. . Mahomed Meera Rowthen. 
(A agreeing to sell property to B—B 
paying Rs. 200 as part payment—A 

failing to perform his part of contract 
and selling property to C—C having 

notice of the prior contract for sale_ 

Held,' C being a person claiming under 
A ‘‘with notice of the payment” charge 
could be enforced against them.)] 

36. (’37) 24 AIR 1937 Bom 142 (144): 

ILR (1937) Bom 140: 167 Ind Cas 804, 
Han Bapuji v. Bhagu Sadhu. 

36a. See Report of the Special Committee 
1 on S. 55, printed on page 85 (109). 
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a person claiming under the seller, if such person has notice of the 
payment of the purchase-money. The transferees and legal 
representatives of a seller are thus enabled to escape any lia¬ 
bility for the amount received by the seller by pleading that they 
had no notice of the payment of the purchase-money. The reasons 
for limiting the seller’s lien against third persons who have notice 
of the sale do not hold good in the case of the buyer’s lien against 
persons claiming under the original seller. The words ‘with notice 
of the payment’ in sub-clause (b) of clause (6) should, therefore, 
be omitted.” 

Buyer’s charge is an interest in immovable property. > 

The buyer’s charge under this section is an interest in immovable 
property. 37 The contrary view expressed in the undermentioned 
case 38 is not good law. r ! 

Modification or waiver of charge by agreement. 

As the provisions of this section are expressly made subject to a 
contract to the contrary, it is open to the parties to dispense with the 
statutory charge under this clause by means of a contractual arrange¬ 
ment between them. But an arrangement between the parties which is 
consistent with the lien under this clause cannot be regarded as intend¬ 
ed to waive or modify the statutory charge. An agreement by the 
seller to pay the purchase-money by instalments is not inconsistent with 
the statutory charge under this clause. A provision that the money 
should be realisable by the buyer by bringing to sale the seller’s interest 
in the property is only a statement of the right conferred by this clause 
and does not amount to its waiver or modification. Hence, a consent 
decree between the parties making the earnest-money payable by instal¬ 
ments and providing that the seller’s interest in the property should 
remain mortgaged and should be liable to be brought to sale in execu¬ 
tion for recovering the money is entirely consistent with the charge de¬ 
clared by this section and is in no way a waiver or modification of the 
charge. 38 * * 

Limitation for enforcing charge. 1 5 

A suit on a charge under this clause is governed by Art. 132 of the 
Limitation Act. 39 


Other remedy of the buyer. 

Where the buyer has paid purchase-money and the contract goes 

off without any default on his part, he can, independently of this clause, 

sue for the recovery of the purchase-money personally from the seller 40 

The remedy by way of enforcement of the charge under this clause is 
only an additional remedy. 


21. Omission to make disclosures referred to in paragraph 1, clause 


37. (’26) 13 AIR 1926 PC 94 (96): 53 

Ind App 214: 98 Ind Cas 508 (PC), 

Dayal Singh v. lndar. 

38. (16) 3 AIR 1916 Low Bur 67 (67) : 33; 
Ind Cas 610, Mating Pe Gyi v. Vellian 
Chetty. 

38a. (’43) 30 AIR 1943 Sind 236 (236, 237) : 
ILR (1943) Kar 342 : 209 Ind Cas 596 
(DB), Ahmed Bakhsh v. Karara Singh. 
(The decree and the adjustment did no 


more than repeat or emphasise what 
existed before and there was no neces¬ 
sity for registration either of the decree 
or of the adjustment and they could be 
used in evidence.) 

39. (’99) 21 All 454 (458) : 1899 All WN 

• 170 » Har Lal v. Muhamdi. 

40 - <24) U AIR 1924 Mad 903 (903): 

83 Ind Cas 122, Sundara Thevan v. 
- Ananthan Kaladi, /j 
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(a) and paragraph 5, clause (a).—The omission by the seller to make a 
disciosure under para. 1, cl. < a )i and by the buyer under para 5 
is declared to be fraudulent by the last paragraph of the section This 
was the law even before the Act was passed/ As has been seen a ! 
ready m Note 2 a seller is not bound under para. 1, cl. (a) to make a 
disclosure of a fact where either he himself has no knowledge of that 
fact or where the buyer himself could, with ordinary care have dis- 
covered it. In such cases the seller cannot be considered to be euiltv 

° f nt fra t ud ^ n °K disclosing the *”*■* It has also been seen in the^d 

Note that the buyer can set aside even a completed sale on the ground 
of fraud by reason of a non-disclosure of a defect under para. 1 cl. (a) 
The non-disclosure by the buyer under para. 5, cl. (a) would s’imilarlv 
entitle the seller to set aside a completed sale on the ground of fraud/ 

22. “In the absence of a contract to the contrary.”—The rights and 
duties under this section arise only “in the absence of a contract to the 
contrary. A contract to the contrary may be express or implied But 
in order to exclude the statutory liabilities referred to in this section 

L h f/°„ a . C i! f U - S V be ®° cIearl >; inconsistent with them as to lead to the 

T^w e L>, e th £r Xt be l n I ? ade to qnalily the generality of the rule ' 
In Webb v. Macpherson* where the question was whether the statutory 

charge under para. 4, cl. (b) was excluded by a contract to the contrary 
it was held by their Lordships of the Privy Council that it was not ex¬ 
cluded by any contract, covenant, or agreement with respect to the 

Wh i l - Ch K n0t ™ co ™ iste nt with the continuance of the 
Cba 5 ge - When reliance is placed upon an express contract to con¬ 
clude the operation of the statute, the contract, to be binding must be 
expressed in plain and unambiguous terms. 3 1 06 

See also Notes under respective paragraphs and clauses. 


Note 21 

1. t( 25) 12 AIR 1925 Bom 85 (87) : 49 

Bona 325: 85 Ind Cas 597, Dosibai v. 
Dhanbai. (Such an omission may also 
be a fraud as definded by S. 17, Con¬ 
tract Act.) 

(’25) 12 AIR 1925 Rang 372 (373): 92 

Ind Cas 766, Mahomed Siddiq v. Li Kan 
Shoo. 

2. (’67) 7 Suth WR 258 (259), Pearee 
Mohan v. Abdool Sobhan. (The gra¬ 
tuitous representation by third party 
would not affect the position of con¬ 
tracting parties.) 

( 86) 9 Mad 89 (91) : 9 Ind Jur 419, Gaja- 
pathi v. Alagia. 

3. t('28) 15 AIR 1928 Bom 427 (429, 430) : 
52 Bom 883: 113 Ind Cas 27 (DB), Hari 
Lai v. Mulchand. (Buyer himself could 
with ordinary care discover.) 

(23) 10 AIR 1923 Cal 641 (643): 50 Cal 

* 615: 74 Ind Cas 996 (DB), Nursing Das 
v. Chatoo Lull. (Seller himself having 
no knowledge.) 

t (’25) 12 AIR 1925 Mad 968 (969): 85 

Ind Cas 999, Ramasubbu Iyer v. Muthiah 
Kone. (Do.) 

(1899) 47 WR (Eng) 479 (479) : (1899) 1 

i€h 879: 68 LJ Ch 359: 80 LT 355, 

.JoPf v. Walter. (Do.) 

W) a AIR 1918 SM 21(22) 1 80 Ind Cas 


994 : 9 ^ind L ^ 97 » Karachi Municipa¬ 
lity v. Bhojraj. 

4. (1866) 55 ER 804 (806): 35 Beav 27, 
Sumners v. Griffiths. 

Note 22 

1. t(’33) 20 AIR 1933 All 203 (205): 143 

Ind Cas 615, Nand Ram v. Purshotam 
L)as, 

(’36) 23 AIR 1936 Cal 12 (14) : 160 Ind 
™ *° 7 ’ B ffrisal Loan Office Ltd. v. 
isatish Chandra. (Liability under S. 55. 

cl - 1 Uh) 

[See also (’21) 8 AIR 1921 Mad 277 

(277) : 69 Ind Cas 473 (DB), BaZaourw- 
murthy v. Ramakriehna .] 

See however (’47) 34 AIR 1947 Mad 572 
(573) Mahamood Mamuna v. National 
Bank of India, Tuticorin. [Provi¬ 
sions can be excluded only by an ex¬ 
press contract, that is, by clear and un¬ 
ambiguous language contained in the 
sale deed itself. A contract to the con¬ 
trary cannot be implied.] 

^ ^ ^ 7 ^ : * nc * App 238 

3. (’10) 8 Ind Cas 91 (95) (DB) (Cal), 
Digambar Das v. Nishibala Debi. 
t(’20) 7 AIR 1920 Mad 634 (635): 60 

Bid Cas 235 (DB), Mahomed Ali v. 

Venkatapathi. 
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‘ 56 . If the owner of two or more properties mortgages them to one 

MarshaiHog by aubse- person and then sells one or more of the properties 

quent purchaser. to another person, the buyer is, in the absence of a 

contract to the contrary, entitled to have the mortgage-debt satisfied out 
of the property or properties not sold to him, so far as the same will 

extend, but not so as to prejudice the rights of the mortgagee or per¬ 

sons claiming under him or of any other person who has for considera!- 
tion acquired an interest in any of the properties. . ! ' ??> < j 

a. Section 56 was substituted for the original section by Section 18 of the Transfer of 
Property (Amendment) Act, 1929 (XX of 1929). The old section ran as follows: ' 

• # 9 r % i * i *• ’*!i 

“56. Where two properties are subject to a common charge, and one of the pro-, 
perties is sold, the buyer is, as against the seller, in the absence of a contract to the cdii- 
trary, entitled to have the charge satisfied out of the other property, so far as such pro¬ 
perty will extend”. 


Synopsis 


f 


t 


uh 


1. Doctrine of marshalling. 

2. Marshalling, an exception to the 

rule of contribution. 

3. Marshalling distinguished from equi¬ 
table rule of apportionment. See 

Note 3 on S. 81. 

4. Conditions to be satisfied for appli¬ 
cation of section. 


9. “So far as the same will extend.” 

See Note 10 on Section 81. 

* * 1 • 

10. “But not so as to prejudice the rights 

of the mortgagee.” ' 

11. “Or of any other person' who has for 

consideration .... properties.” ’ : Sefe 
Note 14 on this section, and Note 2 on 
Section 81. 7 • • V ' f ,. • .-»< 


5. “Two or more properties.” 

6. “Mortgages them to one person.” 

7. “Then sells one or more of the pro¬ 
perties.” 

8. “In the absence of a contract to the 
contrary.” 


12. Executing Court when can .; give 
effect to right of marshalling. 

• • * » " * * ii *46 i'll • 

13. Purchaser’s knowledge of prior mort- 
. gage—Effect of. 

14. Against whom right under this sec¬ 
tion available.' 


TOPIC INDICATOR: 


Execution sales—Section not applicable. 
See Note 7. 

Lessee from mortgagor—Section not app¬ 
licable. .See Note 7. 

Marshalling by purchaser. See Note 1. 


Mortgage of moveable property—Section 
not applicable. See Note 6. 

Right of marshalling js - independent of 
notice. See Note 13. - t • 

Section applies to charge... See Note 6. v 


X. Doctrine of marshalling.—This section and S. 81 enact what is 
known as the doctrine of marshalling which has been stated in Story’s 

Equity Jurisprudence 1 as follows: i 

• • ^ 

“The general principle is that one party has a lien on or interest 
in two funds for a debt; and another party has a lien or an interest 
in one only of the funds for another debt; the latter has a right in 
equity to compel the former to resort to the other fund in the first 
instance for satisfaction, if that course is necessary for the satisfac¬ 
tion of the claims of both parties, whenever it does not trench upori 
the rights or operate to the prejudice of the party entitled to the 
double fund.” 2 •* * r t antL S2 


Section 56—Note. 1 

1. Story, Equity Jurisprudence, (Cited in 
(1867 ) 7 Suth WR 483 (484), Bishonath 
Mookerjee v. Kisto Mohun. 

2. See also the following cases: 

(1835) 46 RR 218 (220) : Li & Gt Sugden 
252, Averall v. Wade. 

(1803) 32 E R 402 (405) : 8 Ves 382 : 7 
. RR 86, Aldrich v. Cooper. 

(1893) 2 Ch 54 (72) 62 L J Ch 804 (813) : 

2 R 386 : 68 LT 390, Flint v. Howard . 

(1893) 2 Ch 461 (475): 62 LJ Ch 996 


(1001) : 3 R 498: 69 L T 45, In re JonHs, 
Farrington v. Forrester. -■ A i ; 

(1893) 62 ER 944 (948) : 1 Y&CCC 401 
(410) : 11 LJ Ch 228 : 6 Jur 595, Bar¬ 
nes v. Rackster. 

(1842) 61 RR 39 (41):-3 Dr. & War 173, 
Baldwin v. Belcher. (The right of mar¬ 
shalling is not lost even if mortgagor 
becomes bankrupt.) ' ' (►-' - I) 

(1742) 26 ER: 668 (669) : 2 Atk 444, Lanoy 
v. Duke of AthoV WN .v 

(1857) 108 RR 953 1(958)^ <3 Jur (NS)- 24^ 


marshalling by subsequent purchaser 
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S' sssrss rs* SS?t”s,, l i"; ln \”,, ih * t • per “” h ™"s 

poojuaico . p,„o” *t to to'S y h ? n f S 5i 1 "iM” 

itself is bottomed on the great ethical ™virI o!' , t And , this Principle 
non-laedas (so exercise vonr rio-Vot o ™ axim Slc utere tuo ut ahenum 
Of your neighbour) <■ 7 gH unnecessarily to prejudice that 

fmmwmrn. 

sr - fl* S.'SSSX.TSffS B 

bo. no £j s 

prior incumbrancer but the old S <56 ° le ^ ains } tne 

aS ^^seltl g ha V ve Z SrThTi ^-gZZZZ 

out of the other property so far as the same extended. Th e 8 right was 
not enforceable against the prior charge holder s and was thus nota rieht 
of marshalling at all. It merely had the effect of creating fn Wu^ol 


Lawrence v. Galsworthy. 

(1867) 36 LJ Ch 442 (446) : 3 Eq 668 (679, 
680), In re Professional Life Assurance 
Company. 

(1863) 55 E R 46 (47) : 32 Beav 118 : 8 LT 
134: 11 WR (Eng) 331: 1 NR 344, 
, v * Cox. (Doctrine applied in 

favour of donee under voluntary set¬ 
tlement.) 

(1903) 72 LJ Ch 664 (669) : (1903) 2 Ch 

. 494 (505) : 89 L T 522, Mallott v. Wilson. 
, (Do.) 

(1840) 9 LJ (NS) Ch 37 (38) : 4 Jur 20: 
52 RR 243, Aldridge v. Forbes. (Do). 

3. Wharton, Law Lexicon, 14th Edn., 
1938, sub voce marshalling. 

4. Story, Equity Jurisprudence, Section 
633. 

5. (1867) 7-Suth WR 483 (484) (DB), 

Bishonath Mookerjee v. Kislo Mohun. 

6. _(1867) 7 Suth WR 483 (484) (DB), 

Bishonath Mookerjee v. Kislo Mohun . 

[See (1864) 1 Suth WR 353 (355) (DB), 
Toolsee Ram v. Munno Lall. (Mouzah 
hypothecated as security—Subsequent 
mortgage of mouzah with other pro- 
, P*?rty—Security deed registered later 
than mortgage deed—Mouzah sold on 
account of arum due under security deed 
5 --Held, purchaser of mouzah was enti¬ 
tled to require that other property 
'should first be applied in satisfaction of 
Mortgage debt.)] 

7 * J! 1867 ) 7 Suth WR 483 (484) (DB), 

.Bishonath Mookerjee v. Kisto Mohun. 

( 85) 1 All 711 (715): 1885 All WN 

198 (DB), Rodh Mai v. Ram Harakh. 

(98) 22 Bom 304 (314) (FB), Lakhmidas 


Ramdas v. Jamnadas Shankar Lai. 

8 't R 4 ^7 ^* 19 i* Sind 170 (171) : 8 Sind 
L R 257 : 28 Ind Cas 49 (DB), Hiromal v. 

Tahihomal. 

(’05) 29 Mad 217 (221) (DB), Krishna Ay- 
yar v. Muthukumaraswamiya Pillai. 

( 04) 31 Cal 95 (102) : 8 Cal W N 30 (DB) 
Magniram v. Medhi Hossein Khan 

(’08) 31 Mad 419 (421) : 18 Mad L Jour 229 
(FB), Kommineri Appayya v. Mangala 
Rangayya. 

(’05) 2 All L Jour 698 (700) (DB), Sirajud- 
din Ahmad v. Sira-ju-din. 

(’ll) 35 Bom 395 (400) : 11 Ind Cas 9S9 
(991) (DB), Subraya Venkatesh v. Ganpa 
Narain. 

(’31) 18 AIR 1931 Nag 91 (94) : 130 Ind 
Cas 817, Sitaram v. Ramrao. 

(’95) 17 All 434 (435) : 1895 All W N 83 
(DB), Bhikhari Das v. Dalip Singh. 

(’20) 7 AIR 1920 All 253 (256) : 42 All 336 : 
59 Ind Cas 67 (DB), Din Dayal v. Gur- 
saran Lai. 

(’25) 12 AIR 1925 Pat 484 (486, 487) : 91 
Ind Cas 221 (DB), Khirodhar Singh v. 
Gajadhar Lai. (Though the Court could, 
under the discretionai*y power, order the 
sale of the properties in a particular 
order for adjusting equities, where a per¬ 
son purchased only the equity of re¬ 
demption in one of the properties there 
was no equity in his favour as against 
the mortgagee.) 

(’97) 24 Cal 746 (749) (DB), Beni Prosad 
Sinha v. Rewat Lall. 

(’28) 15 AIR 1928 Mad 500 (502) : 51 Mad 
648 : 110 Ind Cas 54 (DB), Thanmul 
Sowcar v. Nathu Ramadoss. 
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the purchaser a statutory charge on the other property for the amount 
which the purchaser might be compelled to pay to the prior charge 
holder. 9 In practice this section did not really give any relief to the 
purchaser 10 and in cases arising before the Act was extended to Bom¬ 
bay, the Bombay High Court followed the law as it was applied before 
the Act was passed and held that a subsequent purchaser had a right of 
marshalling against the prior charge holder. 11 The present section has 
given statutory recognition to this view. 

The distinction between this section and S. 81 is thus merely that 
this section deals with the right of marshalling of a purchaser of one 
of the items of the mortgaged properties; while S. 81 deals with the 
right of a subsequent mortgagee of one of the mortgaged properties. The 
rule of law enacted by these two sections is that if the owner of two or 
more properties mortgages them to one person and then sells or mort¬ 
gages one or more of them to another person, the buyer or the subse¬ 
quent mortgagee, as the case may be, is, in the absence of a contract 
to the contrary, entitled to have the mortgage-debt satisfied out of the 
property or properties not sold or mortgaged to him so far as the same 
will extend, but not so as to prejudice the rights of the prior mortgagee 
or persons claiming under him or of any person who has, for consider¬ 
ation, acquired an interest in any of the properties. 12 The section is 
intended for the benefit of the buyer and not the owner himself. 124 

I j * • 

The Act, and therefore this section, is not in force in the Punjab 
and in the N.-W.F. Province, but the principle of the section has been 
held applicable as being in consonance with justice, equity and good 
conscience. 13 


2. Marshalling, an exception to the rule of contribution._Suppose 

A mortgages property x worth Rs. 2000 and porperty y worth Rs. 3000 
to B for Rs. 500 and sells property y to C. Under S. 82, x and y would 
be liable to contribute towards the payment of the mortgage debt in the 
proportion of 2 : 3. That is to say property x would be liable for the 
debt to the extent of Rs. 200 and property y to the extent of Rs. 300. 
The effect of this section is, however, to make property x liable for the 
mortgage debt to the extent of its full value, namely Rs. 2000. In this 
respect, the right of marshalling is an exception to the rule of contri¬ 
bution enacted in S. 82. 1 It may be observed that the last paragraph 
of S. 82 expressly provides that nothing in that section applies to a pro¬ 
perty liable under S. 81 to the claim of the subsequent mortgagee. 


9. (’26) 13 AIR 1926 All 415 (416) : 95 Ind 
Cas 343 (DB), Pirthiraj Singh v. Rukmin 
Kunwar. NOTE:—The marginal note to 
the old section did not use the word 
“marshalling” as the present section does. 

10. See the Report of the Special Com¬ 
mittee on S. 56, printed on page 85 (109). 

11. (’98) 22 Bom 304 (314) (FB), Lakhmi- 
das Ramdas v. Jamnadas Shankarlal. 

1’96) 1896 Bom P J 629 (630) (DB), Raoji 
Moreshxvar v. Narayan Ramchandra. 

12. t (’39) 26 AIR 1939 All 314 (315) : ILR 
(1939) All 150 : 182 Ind Cas 493 (DB), 
Md. Karimul v. S. Sugar Syndicate, 
Lahore. 

12a. (’47) 34 AIR 1947 Lah 230 (232) : 226 
Ind Cas 366. Sain Ditta Mai v. Bulagi 
Mai Sons . 


13. (’40) 27 AIR 1940 Lah 291 (292) : 190 
Ind Cas 525, Was Dev v. Firm Dheru 
Mai 

(’41) 28 AIR 1941 Pesh 49 (51) : 195 Ind 

J? 22 Abdul Qayum Khan v. 

Mt. Tun. 

„ , Note 2 

( 36 > 23 AIR 1936 Mad 106 (111) : 59 
Mad 121 : 163 Ind Cas 977 (DB), Muthiah 
Bhagavathar v. Venkatarama. 

(24) 11 AIR 1924 Mad 749 (753) : 78 Ind 
Cas 52 (DB), Visvanatha v. Vengama. 
(Section 82 is subject to the exception 
that the mortgagor is not entitled to con¬ 
tribution when he has assigned the pro¬ 
perty with an express covenant as against 
encumbrances.) 

Also see S. 82, Note 10. . ;; !u 
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-siN^fI h o a n S®f i “‘^ UiShed fr0m e( l« itable of apportionment. 


-U£ 




that t ^ di * ionS *? be satisf ied for application of section.—In order 
that— Sht ° f marShaUmg under this section may arise, it is essential 

'ttmTleVrTon" "“* h «™ 

A <2> m„”h“r “ bs "> ue,1 "y •>« or more oI such Items to 

(3) ° f i he right n ? ust not prejudice the rights of the 
mortgagee or of persons claiming under him or of any other 

person who has, for consideration acquired an interest in any 
oi the properties, and J 

(4) there must be no contract to the contrary. 

5. - “Two or more properties.”— The old section began with the 
words where two properties are subject to a common charge” and 
consequently did not apply to cases where more than two properties 

SS *}° a con ? m ®n charge and one of them was subsequently 
sold to a third person. This defect has now been removed by the new 

observed - ThG Special Commi ttee in their report 2 on the amending bill, 

The section... . does not provide for the case when there are 
more properties which are subject to a common charge and some 
or one of them is afterwards sold. To provide for such cases we 
propose to amend this section and bring it into line with section 81 
which deals with the marshalling of securities.” 


In order to apply this section it is necessary that the property mort¬ 
gaged must be recognised and described as consisting of two or more 
properties; where a single survey number is mortgaged first and later 
on a portion of it is sold or mortgaged, this does not make the property 
two or more properties” at the time of the first mortgage 2 ^ J 


one Person.”-The old section used the 
word charge, but obviously included mortgages also. This was in¬ 
consistent with S. 100 where a charge was defined as not including a 
mortgage. The amendment of the section by omitting the word 

charge” and inserting the word “mortgage” has now removed this incon¬ 
sistency. 

The use of the word “mortgage” instead of the word “charge” does 
not, however, mean that the section has no application to cases where 
a person creates a charge on two or more properties and then sells one 
or more of such properties to a third person. Section 100 provides that 
all the provisions which apply to a simple mortgage shall, so far as may 
be, apply to a charge also. This section would, therefore, by virtue of 
S. 100, apply to charges also. In the undermentioned case* the Chief 
£.ourt of Oudh applied S. 56 to case of a charge, though S. 100 was not 


Zu' . ' Note 5 

t C?$) 22 AIR 1935 Cal 666 (670) : 159 
■ iCaa 1$9 (PB), Bengal Coal Co., Ltd. 

See Report of the Special Committee on 
T «THl pr£ted on page 85 (109). . 


3. (’39) 1939 Nag L Jour 235 (236), Yesh- 
want v. Baliram. 

Note 6 

1. (’37) 24 AIR 1937 Oudh 301 (311) : 167 
hid Cas 962 (DBj, Md. Yunus Khan v. 
Court of Wards, Balrampur Estate . 
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specifically referred to. In the undermentioned case 2 of the Nagpur 
High Court the view has been expressed that though the section is in¬ 
applicable in terms to a charge, the principle underlying it can be ap¬ 
plied by virtue of the provisions of S. 100 and O. 34 R. 15, Civil Proce¬ 
dure Code. ' 1 j *- 

-*•, *. 

* -•>— J J y | M 

The section has no application to hypothecation of moveable pro¬ 
perty. See Note 5 on section 81. ’ ;j 


7. ‘‘Then sells one or more of the properties.”—The Act does not, 
save as provided by S. 57 and Chap. IV, apply to transfers by operation 
of law or by or in execution of a decree. 1 This section does not, there¬ 
fore, in terms apply to cases where subsequent to a. mortgage of several 
items one or more of such items is sold in execution of a decree against 
the mortgagor. 2 It has been held by the High Court of Allahabad that 
even the principle of this section is not applicable to such cases. 211 Ac¬ 
cording to the Lahore High Court it is applicable. 3 * 5 In any vievr the 
Court can, in the exercise of its discretion under O. 34 R. 4, Civil Proce¬ 
dure Code, order that the mortgaged properties other than the proper^ 
ties sold in execution may be sold first, for the purpose of adjusting the 
equities between the parties. 33 If there are no equities in, favour of 
any party, the mortgagee is of course entitled to sell the properties in 
any order he chooses. It was observed in the undermentioned case* 
that if the execution-purchase was a collusive one or if the pur^h^ser? 
had paid only for the equity of redemption, jio equity would arise in 
his favour and the Court should not make the sale in an order different 
from that fixed by the mortgagee.- •. .r *•'••• L 

Neither this section nor the principle underlying it applies to a 
lessee from the mortgagor^ or to creditors who have merely obtained 
money decrees against the mortgagor and have attached his properties 6 
See also S. 81, Note 6. 


Where X held a mortgagor over items d, b and c under one mor£ 
gage document, and another mortgage over item d, and he sued only bn 
the former one impleading Y who was a subsequent purchaser oL iteih' 
a, it was held that Y was no doubt entitled to claim that X should first 
sell items b and c by virtue of the doctrine of marshalling laid down in 
this section, but that he had no right either in equity or in law to claim 
that X should exhaust his r emedy against item d also, the subject of the 

3. (’47) 34 AIR 1947 Lah 230 (232) : 22S 

Ind Cas 366 Sain Ditta Mai v. Bulaai 
Mai & Sons. t 

(’40) 27 AIR 1040 Lah 291 (292) : 190 Ind 

: Cas 525, Was Dev v. Firm Dheru Mai 
. Baij Nath. r ; , • 

3a. t (’32) 19 AIR 1932 All 85 (87) : 53 All 
391 : 129 Ind Cas 708 (DB), Qaiser Beg 
v. Sheo Shankar. ■ ‘ >,Ofn. i” 

Also see Notes 10 and 12. ■ '/• • oil j Jh: 

\ <?J> 14 AIR 1927 Cal . 522 (526) a 101 
Ind Cas 124 (DB), Nobin Chandra v. De- 
bendra Sen. - 

5. (’26) 13 AIR 1926 Cal 525 (527) V 94 
Ind Cas 786 (DB), H. V. Low & Co.~v. 
Hazanmull. (Mining lease of some of thet 
mortgaged properties—Lessee taking 

with notice of incumbrances.) / J ”' i 

6 ' t 9 al , 142 ^ 148 > •* 7 Cal L R 396. 

(DB), Kristodass Kundoo v. Ramkant' 
Roy Chowdhfy. J •> ■ ' 1 i 


2. (’44) 31 AIR 1944 Nag 25 (27) : ILR 
(1944) Nag 230 : 210 Ind Cas 548 (DB), 
Nilkanta Rao v. Mt. Satyabhama Bai. 
(The omission of the word ‘charge’ in S. 
56 of the T. P. Act as amended in 1929 
clearly indicates that this section is in¬ 
tended for cases of mortgages only.) 

Note 7 , ; 

1. See Section 2, clause (d). 

2. (’21) 8 AIR 1921 All 323 (324) : 43 All 
589 : 63 Ind Cas 209 (DB), Rama Shan¬ 
kar Prasad v. Ghulam Husain. 

(’29) 16 AIR 1929 All 309 (311) : 51 All 
606 : 116 Ind Cas 297 (DB), Naubat Lai 
v. Mahadeo Prasad. 

(’30) 17 AIR 1930 All 634 (636) : 128 Ind 
Cas 439 (DB), Upendra Nath v. Kali 
Charan. 

2a. (’29) 16 AIR 1929 All 309 (311) : 51 All 
606 : 116 Ind Cas 297 (DB) Naubat Lai 
v. Mahadeo Prasad. • 
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§6COnd mortgage, before proceeding against item a. It was observed 

bf 0 S 34 R 4 cTviTpro‘ ^ all ° w ^ d , even b Y resorting to the provisions 
™‘i J” .I 4 ’ C 1 Proced ure Code, inasmuch as the power under that 

£ "eouRv and e tha r ^h d " conf ° rmit y -^h some'pTincipl^of 'law 

vou^ofYJ d ^ tHere W3S n ° SUCh princi P le of law equity in fa- 

4 « ft * * $ 

' the ab , sence of a contract to the contrary.” -The right of 

marshalling given by this section only exists where there is no contract 
to the contrary. The contract to the contrary need not be express hut 
can be implied from the facts and the surrounding circumstances 1* 
^liere the vendee of one of the mortgaged properties undertook as part 
5 , tn< ; consideration for the sale, to discharge the mortgage to a certain 
" at ? d , Jt was further agreed between the vendor and the vendee 
h;i/ ba H nC , e of tbe mortgage amount should be paid by the vendor 
?, n fallar ?, of which he was to be personally liable for the 
tt beld m, the undermentioned case 1 that there was a “con- 
,, th . e contrary between the vendor and the vendee and that the 
vendee s right as against the vendor under the old S. 56 was excluded 

?JJ ch C i° n } r ^u ?Xf- n ^ nder the Present section, such a contract 
would exclude the right of marshalling. 2 

- 9. “So far as the same will extend See Note 10 on Section 81. 

„ 1 u 75"$ ^V 550 as t( ? P re i udice ^e rights of the mortgagee.”—It 
is well settled that every item of the mortgaged property is a security 

for the entiie mortgage debt and the mortgagee, as such, has a right 
to realise the whole of the mortgage debt from any item of the mort¬ 
gaged property. In other words, a mortgagee has an absolute right to 
give up or release any portion of the mortgaged property from the mort¬ 
gage and sue to enforce his claim against the other properties 2 A right 
of marshalling does not exist if it prejudices this right. 3 Where there¬ 
fore, a mortgagee of items x, y and z, for example, releases x and 'y from 
the mortgage and sues to enforce his mortgage against z, a subsequent 


7. + (’40) 27 AIR 1940 Mad 776 (776) : 191 

Ind Cas 719 (DB), Venkanna v. Ramanna. 

Note 8 

la. (’46) 33 AIR 1946 Mad 59 (60) : 223 Ind 
Cas 182 Sivaramayya v. Venkayamma. 
[Undertaking by purchaser of one of 
several items of mortgaged property to 
discharge mortgage out of consideration 
held implied contract to the contrary.] 

1. t (’26) 13 AIR 1926 All 415 (415, 417, 

f 418) : 95 Ind Cas 343- (DB). Pirthiraj 

■ 1 Singh v. Rukmln Kunwar. 

2. (’46) 33 AIR 1946 Mad 59 (60) : 223 Ind 
Cas’ 182 •Sivaramcvyya v. Venkayamma. 

■ Note 10 

1. 1 '(’39) 26 AIR 1939 All 314 (314) : ILR 
(1939) All 150 : 182 Ind Cas 493 (DB), 
Md. Karimul v. S. Sugar Syndicate, La- 
hare. • ’ *• 

(’32) 19 AIR 1932 All 85 (87) : 53 All 391 : 
129 Ind Cas 708 (DB), Qaiser Beg v. Sheo 
Shanker. 

(18) 5 AIR 1918 Mad 1030 (1031) : 40 Mad 

* ■968 : 42 Ind Cas 352 (FB), Perumal v. 

* Raman. (Per Napier, J., in the Order of 
Reference.) 1 

0*38* 15 AIR 1928 Mad 500 (501) : 51 Mad 
648 : 110 Ind Cas 54 (DB), Thanmul Sow- 


car v. Natliu Ramadoss. 

(’82) 5 Mad 385 (386) (DB), Tadigotla Tim - 
mappa v. Lakshmamma. 

( 82) 5 Mad 387 (388) (DB), Indukuri Rama 
Raju v. Yerramilli Subbaraijudu. 

(’66) 6 Suth W R 253 (254) (DB), Prosonno 
Coomar Sein v. Rev. B. F. X. Barbosa. 

2. +(’18) 5 AIR 1918 Mad 1030 (1031) : 40 
Mad 968 : 42 Ind Cas 352 (FB), Perumal 
v. Raman. 

3. +(’36) 23 AIR 1936 Nag 125 (127) : ILR 
(1936) Nag 22 : 165 Ind Cas 550 (DB), 
Liladhar Utlamchand v. Shiwaji Ganesh. 

(’08) 31 Mad 419 (422) : 18 Mad L Jour 229 
(FB), Kommineri Appayya v. Mangala 
Rangayya. (29 Mad 217 referred to.) 

[See also (’32) 19 AIR 1932 All 85 (87) : 
53 All 391 : 139 Ind Cas 708 (DB), Qai¬ 
ser Beg v. Sheo Shanker. (So long as 
rights under mortgage sought to be en¬ 
forced by decree are not prejudiced, 
Court executing decree has full power to 
regulate the order in which and condi¬ 
tion subject to which mortgaged proper¬ 
ties should be sold in order to do justice 
between two subsequent transferees.) 

(’85) 11 Cal 258 (260) (DB). Lala Dilawar 
Sahal v. Dew an Bolakiram. 1 
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purchaser or subsequent mortgagee of z cannot claim under this section 
or under section 81 that the mortgagee should satisfy his debt first out 
of properties x and y , inasmuch as such a claim would prejudice the 
rights of the mortgagee. 4 But though a mortgagee has an absolute 
right to give up any portion of the mortgaged properties and to limit 
his claim■ to the other portion , he has no such absolute right, where such 
other portion consists of several items, to determine in what order such 
items should be sold for the satisfaction of his debt. 6 The subsequent 
purchaser or mortgagee of some of the items is entitled to have the 
other items sold first. In such a case the right of marshalling under 
this section and S. 81 cannot be defeated by merely saying that the 
prior mortgagee will be prejudiced if he is deprived of his right to pro¬ 
ceed against any part of the mortgaged property. Such an argument 
would nullify the provisions of these sections. The prior mortgagee 
cannot be said to be prejudiced in any legal sense if he is deprived only 
of a choice depending on mere caprice. In each case, it will have to 
be considered as a matter of fact whether marshalling would cause any 
substantial prejudice to the prior mortgagee 6 * Further, the Court has, 
at the time of passing the decree under O. 34 R. 4 of the Civil Procedure 
Code, a discretion to regulate the order of sale so as to adjust the equi¬ 
ties between the parties and the right of the mortgagee is only subject 
to this discretion of the Court. 6 Thus, the mortgagee of properties 
a, b, c and d may release property a from the mortgage and may sue to 


4. (’38) 25 AIR 1938 Mad 503 (503, 504) : 
177 Ind Cas 681, In re Muthammal. (Right 
of contribution of the person claiming 
marshalling is not however lost and it 
can be worked out in a separate suit.) 
(’28) 15 AIR 1928 Mad 500 (501) : 51 Mad 
648 : 110 Ind Cas 54 (DB), Thanmul 

Sowcar v. Nathu Ramadoss. 

(’36) 33 AIR 1936 Rang 266 (267) : 14 Rang 
198 : 163 Ind Cas 444 (DB), Subbiah 

Naidu v. Ram Sabad. (In this case the 
mortgagee held a mortgage of immovable 
property and hypothecation of moveables. 
Reversing AIR 1935 Rang 139.) 

(’30) 17 AIR 1930 Lah 731 (732) : 11 Lah 
694 : 125 Ind Cas 631 (DB), Punjab and 
Siiidh Bank, Ltd. v. Amir Chand. 

[But sec (’41) 28 AIR 1941 Pesh 49 (51) : 
195 Ind Cas 322 (DB), Abdul Qayum 
Khan v. Mt. Turi. (The Court applied 
the principles of the section but held 
that the mortgagee cannot release one 
item and throw the whole burden on 
the other.)] 

5. f (’32) 19 AIR 1932 All 85 (88) : 53 All 
391 : 129 I. C. 708 (DB), Qaiser Beg v. 
v. Sheo Shanker. 

(’27) 14 AIR 1927 Cal 522 (526) : 101 Ind 
Cas 124 (DB), Nobin Chandra v. Deben- 
dra Sen. 

(’36) 40 Cal W N 1173 (1175), Annapurna 
v. Ram Ranjan. 

5a (’43) 30 AIR 1943 All 156 (158) : ILR 
(1943) All 444 : 206 Ind Cas 142 (DB), 
Madan Mohan Lai v. Nand Ram. (Dis¬ 
senting from the general observations 
made in AIR 1928 Mad 500 : 51 Mad 648 
to the effect that the rights of a mort¬ 
gagee would always be prejudiced if he 


was deprived of his right lo proceed 
against any part of the mortgaged pro¬ 
perty—It is submitted that the decision 
in AIR 1928 Mad 500 : 51 Mad 648 is 
correct on facts as in that case the mort¬ 
gagee had actually released some portion 
of the mortgaged property from his secu¬ 
rity.) 

6. (’32) 19 AIR 1932 All 85 (88) : 53 All 
391: 129 I. C. 708 (DB), Qaiser Beg v. 
Sheo Shanker. (Court should frustrate 
any attempt on the part of mortgagee to 
throw most of the burden on one only 
of the mortgaged properties.) 

(’24) 11 AIR 1924 Pat 459 (464) : 3 Pat 

522 : 78 Ind Cas 796 (DB), R. P. Narain 
Singh v. Md. Khalilul-Rahman. 

(I®) \ Cas ^ (5) (DB) (Cal), Mahomed 
Siddik v. Ramlal Mandar. (This power of 
the Court cannot be taken away by the 
mortgagee bringing to sale in execution 
only one of the items, reserving his claim 
against other items for another execu¬ 
tion petition.) . 

(’39) 26 AIR 1939 All 314 (315, 316) : ILR 
(1939) All 150 : 182 Ind Cas 493 (DB), 
Md. Karimul v. S. Sugar Syndicate, La - 
hore. (Order under this order is in spite 
of the doctrine.) -- •, 

t ( 08) 31 Mad 419 (423) : 18 Mad L Jour 
229 (FB), Kommineri Appayya v. Man- 
gala Rangayya. 

[See also (’70) 11 Suth W R 202 (203) 

(DB), Lalla Heera Lall v. Monee Roy. 
(Sale by a mortgagee of one of the items 
of mortgaged property in his money de¬ 
cree does not cause automatic release of 
such property and the purchaser 
claim marshalling.)] ? ; . t , , ri . 3 . 
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SSto XtaSSff, a ^ S i b u d on, y- Ru t he has no absolute 

Court mav regulate' a sh °uld be sold in any particular-order. The 

The exenfee rf thi« t er of sale , ln the exercise of its discretion. 
rioL w u 6 °f this discretion cannot legally prejudice the mortgagee’s 

nght, for his right is only subject to such discretion.* Th^discretion 

H w ’ n°r o Ver ’ bc e X6l : cised on j udicial . Principles. Thus, where as 
«i • +u P ro P er ties b, c and d , to which the mortgagee has limited 
his claim, there is a right of marshalling under S 56 or S 81 in onp nf 

the defendants who has purchased or taken a subsequentmortgage of d 

stattive C rishts S 8 anrf r t ? ht ’ the Co " rt is , bound to give effect tc/this sub- 

1 the glvlng effect thereto cannot, as seen above be 

ino in P re J udlce the mortgagee.” Where there is no right of marshall- 

al ? y P art y> the Court may still, for the purpose of adjusting the 

be tween the parties, regulate the order of sale, though it may 

equhS in f^ fiXed mol 'tgagee. 9 * In the absence of any 

““ f SSKSS ‘Z Si i sr^rgss s 

p,nS‘£ plopirt n “ to ' omp ' 1 hlm to w‘”»> *" » 

nf tv, 11 has been observed in the undermentioned case 11 that the right 
of the mortgagee to realize his mortgage debt from any portion of the 

S°mfrfhair :r0perty A s ? ub '> ec £ to two exceptions, namely, the doctrine 

wovided by Ss. 56 and 81, and the Court’s power 
under O 34 R. 4 to direct the mortgaged properties to be sold in a parti- 

is“ the t T S \ ke Ilght . ° f the mortgagee referred to in the decision 
is the right to determine in what order the mortgaged properties which 

lsh f s 1 to proceed against are to be sold, then the decision is unex- 

Z‘ r?“ e; f u F ’ a \ ha l be , en seen already such right is not an absolute 
one, but is subject to the discretion of the Court under O. 34 R. 4 of the 

Code of Civil Procedure, which discretion must be exercised in favour 
of a person who has a right of marshalling. If the right of the mort¬ 
gagee referred to is, on the other hand, the absolute right in the mort¬ 
gagee to give up any item of the mortgaged property and to proceed 
against the other items for the whole of the debt, the decision it is sub- 


7. (’24) 11 AIR 1924 Mad 509 (510) : 83 

Ind Cas 918 (DB), Raghavachariar v. 

D. Krishna Reddi. 

8. (1864) 1864 Suth W R 374 (374) (DB), 
Mt. Nowa Koowar v. Sheikh Abdool. 
(Purchase.) 

(’14) 1 AIR 1914 Cal 828 (830) : 41 Cal 
418 : 25 Ind Cas 118 (DB), Tara Prasanna 
v. Nilmoni Khan. (Mortgage.) 

(27) 14 AIR 1927 Cal 522 (526) : 101 Ind 
Cas 124 (DB), Nabin Chandra v. Deben- 
dra Sen. 

8. (’32) 19 AIR 1932 All 85 (87) : 53 

All 391: 129 I.C. 708 (DB), Qaiser Beg 
v, Shco Shankcr. 

(31) 18 AIR 1931 All 657 (658, 659) : 132 
Ind Cas 807 (DB), Ghasi Ram v. Ram 

L Dial • 

(’39) 26 AIR 1939 All 314 (316): ILR 

(1939) All 150 : 182 Ind Cas 493 (DB), 
Mdi\ Karimul f v. S. Sugar Syndicate , 
Lahore . 

(’24) U, AIR 1924 Mad 509 (.510) : 83 Ind 
Caa 918 (DB), Raghavachariyar v. Krishna 
teddU (May fee done even in execution 


stage.) 

Also see Notes 7 and 12. 

10. (’32) 19 AIR 1932 All 85 (87) : 53 All 
391 : 129 I. C. 708 (DB), Qaiser Beg v. 
Sheo Shanker. 

(’25) 12 AIR 1925 Mad 332 (333) : 85 Ind 
Cas 394 (DB), Ananjaperumal Konar v. 
Pichamuthu Nadar. 

(’87) 1887 All W N 183 (184) (DB), Beni 
Bahadur v. Ram Baran. (No equities in 
defendant—Mortgagee’s right to sell pro¬ 
perties in any order he chooses not to be 
curtailed by Court.) 

(’27) 14 AIR 1927 Cal 522 (526) : 101 Ind 
Cas 124 (DB), Nobin Chandra v. Diben- 
dra Sen. 

[See however (’25) 12 AIR 1925 Mad 1214 
(1214) : 92 Ind Cas 593 (DB), Subba Rao 
v. hakshminarayana.'i 

Also see Note 12. 

11. (’39) 26 AIR 1939 All 314 (314, 315) : 
ILR (1939) All 150 : 182 Ind Cas 493 
(DB), Md. Karimul v. S. Sugar Syndi¬ 
cate, Lahore. 
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rni j ted ’ ™ n °* correct. Such right cannot, under this section', be pre¬ 
judiced by the right of marshalling. It is not correct to say in such 
a case that the right of marshalling is an exception to the right of the 
mortgagee. Nor can O. 34 R. 4 of the Code of Civil Procedure which 
enables the Court to regulate the sale of the properties, the subject- 
matter of the suit before it, be construed as authorising the Court to 
take away in its discretion, a right given to the mortgagee by the sub- 

as he^chooses*° llmit hlS SUlt t0 SUCh portions the mortgaged property 

In Sarju Lai v. Baijnath Prashad 12 the mortgagee having purchased 
himseif some of the mortgaged properties after hi S g decree on the mort- 
a e da.med to execute the decree against the other properties which 

persons. It was held that 
the purchasers cannot insist that the mortgagee should sell also the 

m.°ft C h ty pUr !: h j Sed f by l 1 *"?’ and that an y equity which they might have 
must be worked out only in a separate suit. 

11 - “,? r ° f a «y oth er person who has for consideration, 

properties. See Note 14 on this section and Note 2 on Section 8lV • 

Tt h 12 k Executin f Coart wl »en can give effect to right of marshalling — 
It has been seen already that the Court has a discretion at the time of 

passing the decree under O. 34, Rr. 4 and 5 of the Code of cfvil ftoce- 

J“ e „ ? d wt rmme the ? rder in which the mortgaged properties should 

3 q, ff u 0n f s t0 the order in which th e mortgaged pro- 
perties should be sold has been raised and determined by the 8 decree 

made’ Ur ww 0t h at th<? °, f the execution > go behind the order so 
mad f: y-here, however, the decree merely states that the properties 

™der°in e whi 1 c e h e su h h ° Uld b f- S ° ld without “y determination as to the 
a ^ such properties are to be sold, the executing Court has 

a discretion to regulate the order of sale of the various items. 2 This 

does not mean that some of the items decreed against can be excluded 

from being brought to sale at all. All the properties decreed a<S 

must be advertised for sale and when they are actually brought into 

dPcid h0n 3nd t bec ° me sub ject to sale, it would be then for the Court to 

first 2 If i U risht" d of eqaltabIe 1 g rounds which property ought to be sold 
■ , “ a rl 8 ht of marshalling is claimed at that time and has not 

is y , b f en determined at the time of the decree, the executing Court 
is bound to give effect to it. Even in the absence of any r^ght of mar- 

balba f existing m any of the parties, the executing Court can regulate 
the oi tier of sale for the purpose of adjusting the equities betwesm the 
parties. 4 Where there are n o equities in favour of any party the mort- 


12. (’23) 10 AIK 1023 Pat 44 (44) : 71 Ind 
Cas 26 (DB). 

Note 12 

1. (’26) 13 AIK 1926 Mad 1144 (1144) : 

■ 97 Ind Cas 601, Subba Aiyar v. Pichu - 

mani Aiyar. 

(’43) 30 AIK 1943 Mad 705 (706) (DB), 

Kathisa Bi v. Venkiteswara. 

2. (’34) 21 AIR 1934 Pat 329 (329) : 150 
Ind Cas 733 (DB), Rajkishore Prasad 
v. Chhotey Narayan. 

(’26) 13 AIR 1926 Mad 1031 (1032) : 97 
• bid Cas 586 (DB), Chokkalinga Tam- 
biran v. Ramanadan. 

(’39) 26 AIR 1939 All 314 (315) : ILR 

(1939) All 150 : 182 Ind Cas 493 (DB), 


Lahore KarimUl V ' SMgar S V nditdte • 

[ See /iouiever (’25) 12 AIR 1925 Pat 484 
(486) : 91 Ind Cas 221 (DB), Khirodhar 
Singh v. Gajadhar Lai .] . ^ T/ 

3 1916 Oudh 288 : (288).: 

32 Ind Cas 715 (DB), R aza Husain v. 

o ^ and - (Submitted not correct.)] 

d. ( 24) 11 AIR 1924 Pat 802 (802) : 3 

Pat 962 : 84 Ind Cas 203 (DB)', Bhagwan 
yhandra v. Dharam Narain. 

(10) a c Ir £.T Cas 4 (5) (DB >> (Cal)? Maho - 
, m f^A^ td ^ lk ^ Ramlal Mandar. '* ! 

4 * < 44 31 AI R 1944 Nag 25 (27) k ILR 
(1944) Nag 230 : 210 Ind Cas 548 (DB), 
Nilkantarao v. Mt. Satyabhama ^ Bai. 
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« n t. fiss^ss sstes rsVwS‘S g s 

£ ,^ f a H subsequently a was sold to R. X obtained a d^ affit 

H and the mortgagor for sale of both a and b. He then annlied for eve 

53 6 ° f }? 0t , h the P ro Perties. The Court ordered Fn the exercise 

not press the "netitLr 0 ^'^ b Sh ° Uld be S ° ld first X hereupon did 

noi press the petition which was consequently dismissed Within * 

rnl ne f° X 1 applie 5 i a S ain for execution of his decree but for sale 
of property a alone It was held by the Calcutta High Court that X 

could not be allowed to fetter the exercise of the Courts discretion bv 

t on b£ P i y T^ f ° r l h * Sa l e ° f a alone - X was ordered to amend his pet^ 
k tl . on by including both the properties. It may be noted that X did not 

aZst P b ^ ^ m ° rtgage ’ but merely clai^d to seU 

™“ tga ® e h e who had taken his mortgage with notice of the prior mort- 
g ge. This section did not apply to mortgages not governed by this Act 
or to mortgages made before the Act. In such cases it was held that the 

thS 1 W lj fh °f Vi" 8 °t secur ‘ties would be applicable, and under 

that law, the fact that the subsequent mortgagee had notice of the prior 

mortgage did not affect his right of marshalling, i This principle wm 

applied even in cases where marshalling was allowed in favour of a sub- 

was U txnF UrC H 3S tl r F" gen ® ral P rin ciples, 2 though in some case S 3 the view 
was expressed that a subsequent purchaser with notice should not on 

general principles, be allowed the right of marshalling. 

Sect i°n 81 has now been amended by omitting the provision as to 

iIFn 1Ce ' , 1 ^ r .‘ gf l t ° f marshalling whether under this section or S. 81 is now 
independent of any question of notice. 4 

seen in Not^Wh^lT ri f h ‘ U ” der ‘ his ? cc0on available.—As has been 

1 tl }? old section gave a right to the subsequent purchaser 
as against the seller to have the prior m ortgage satisfied out of the pro- 

(Charge decree—S. 56 does not apply 
as it is restricted to mortgages only— 

Principle of S. 56 can however be app- 
•J 6 ** Even apart from S. 56 executing 
Court can order that property purchased 
by stranger should be sold after other pro¬ 
perties if decree-holder is not prejudiced 
thereby.) 

31 Mad 419 (423) : 18 Mad L Jour 
229 (FB), Kammineni Appayya v. Man- 
gala Rangayya. 

*<32) 19 AIR 1932 All 85 (87) : 53 All 
391: 12$ Ind Cas 708 (DB), Qaiser Beg 
v. Sheo Shanker. 

(31) 18 AIR 1931 All 657 (658, 659) : 132 

/SSl CaS 807 ( DB )..G/uwi Ram v. Ram Dial. 

(When the question as to which of the 
Properties has to be sold first comes 
up before the executing Court, the solu- 
uon of the question will depend upon a 
determination of the equities between 
the holders of the properties.) 

Also see Notes 7 and 10. 

0. (’25) 12 AIR 1925 Pat 484 (487): 91 


Ind Cas 221 (DB), Khirodhar Singh v. 
Gajadhar Lai. 

(’24) 11 AIR 1924 Mad 366 (367) * 47 
Mad 688: 83 Ind Cas 852 (DB), Nara- 
yanaswami Chetty v. Vellaya Pillai. 

6. (’24) 11 AIR 1924 Mad 366 (367) : 47 
Mad 688 : 83 Ind Cas 852 (DB), Narayana- 
swami Chetty v. Vellaya Pillai. 

Also see Note 10. 

7. (’10) 7 Ind Cas 4 (5) (DB), (Cal), 

Mahomed Siddik v. Ram Lai Mandar 

Note 13 

1. (’93) 18 Bom 160 (170, 171) (DB), 

Chunilal Vithaldas v. Fulchand 

2. (’96) 22 Bom 304 (314) (FB), ' Lakh- 
mi das Ramdas v. Jamnadas. (The 
principle applies to auction-purchaser 
as well as purchaser at private sale ) 

3. (’85) 7 All 711 (715): 1885 All WN 
198 (DB), Rodh Mai v. Ram Harakh. 

4. (’47) 34 AIR 1947 Lah 230 (232) : 226 Ind 
Cas 366 Sain Ditta Mai v. Bulaqi Mai 
& Sons. 


8 T. P.—so 
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perty not sold to him. The right was thus not available against the 
mortgagee, or against any person who had purchased the other property 
from the mortgagor The omission of the words “as against the seller” 
in the present section now makes the right of the subsequent purchaser 
enforceable against the mortgagee also. But the addition of the words 
“but not so as to prejudice the rights of a person who has for consideration 
acquired an interest in any of the properties” has the effect of negativing 
any right of marshalling in the purchaser of one of the mortgaged pro¬ 
perties as against the purchaser of any item of the mortgaged properties, 

inasmuch as the exercise of any such right will clearly prejudice the 
latter. 2 

But if A purchases one of the mortgaged properties with an express 
condition that it is not to be liable for the debt and B purchases another 
of the mortgaged properties with the condition that the entire debt is to 
be satisfied by B out of the consideration in his hands, A can claim that 
the property in the hands of B should be sold first. 3 

See also Note 2 on section 81. 


Discharge of Incumbrances on Sale- 
57. (a) Where immovable property subject to any incumbrance, 

1 Provision by Court for whether immediately payable or not, is sold by the 
thcrefrom? ce and sa,c frted Court or j n execution of a decree, or out of Court, 

the Court may, if it thinks fit, on the application of 
any party to the sale, direct or allow payment into Court,— 

(1) in case of an annual or monthly sum charged on the property, 

or of a capital sum charged on a determinable interest in the 
property—of such amount as, when invested in securities of 
the [Central Government], the Court considers will be suffi¬ 
cient, by means of the interest thereof, to keep down or other¬ 
wise provide for that charge, and 

(2) in any other case of a capital sum charged on the property— 

of the amount sufficient to meet the incumbrance and any 
interest due thereon. 


But in either case there shall also be paid into Court such additional 
amount as the Court considers will be sufficient to meet the contingency 
of further costs, expenses and interest, and any other contingency, except 
depreciation of investments, not exceeding one-tenth part of the original 
amount to be paid in, unless the Court for special reasons (which it shall 
record) thinks fit to require a larger additional amount. 

(b) Thereupon the Court may, if it thinks fit, and after notice to the 
incumbrancer, unless the Court, for reasons to be recorded in writing, 
thinks fit to dispense with such notice, declare the property to be freed 
from the incumbrance, and make any order for conveyance, or vesting . 


Note 14 

1. (’05) 2 All L Jour 698 (700) (DB), 

Siraj-ud-din v. Siraj-ud-din. 

(’31) 18 AIR 1931 Nag 91 (94) : 130 Ind 
Cas 817, Sitaram v. Ramrao. 

(’03) 31 Cal 95 (102) : 8 Cal WN 30 (DB), 
Magniram v. Mehdi Hossein Khan. 

(’20) 7 AIR 1920 All 253 (256) : 42 All 
336 : 59 Ind Cas 67 (DB), Din Day}il v. 

Irl/TQnT/ni 7 .C- J 

2. (’47) 34 AIR 1947 Lah 230 (232) : 226 


Ind Cas 366 Sain Ditto Mai v. Bulaqi 
Mai & Sons. 

[See (’30) 17 AIR 1930 All 634 (636): 

128 Ind Cas 439 (DB), Upendra Nath 

v. Kali Char an. (Right of auction- 
purchaser of one of the mortgaged pro¬ 
perties against the auction-purchaser 
of another.)] 

3. t(’29) 16 AIR 1929 Pat 664 (671) : 8 

Pat 585: 120 Ind Cas 17 (DB), Kamta 
Singh v. Chaturbhuj Singh. 
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SSfiB ft*. “ £ ft “„ a «-«-» <»«» 

the monger fundin'Court°th "T™* i "‘ erestcd in or entitled to 
thereof Jthe person^enStled to^ceWe ^ive 7dJZT^Lr 

..AfiS £f£; i'z jz ft“"' o *' ~ 

- AM? 

of a District Judge within the local limits 

TProv^cia"GovernmenT] 0f may,"f^omdme toTime^by notfi , WhiCh t 5 e 

SS WisS* tl be - 

a. Substituted by A. O. for “Government of India.” 

b. Substituted by A. O. for “Local Government”. 

Synopsis 

9. “Any party to the sale.” 

10. Procedure. 

H. “In any other case of a capital sum,” 
etc -~^ IausG (a), sub-clause (2). 

12. “Not exceeding one-tenth part of the 
original amount.” 

13. Notice to incumbrancer—Clause (b). 

14. Service of notice—Clause (c). 

Appeal”—Clause (d). 


1. Analogous law. 

2. Scope of the section. 

3. Section compared with section 83 and 
Order 34 Rule 12 of the Code of Civil 
Procedure. 

4. Incumbrance. 

5. “Whether immediately payable or 
not.” 

6. “May, if it thinks fit.” 

Direct or allow payment into Court.” 


7. 


8. “On the application. 


15. 


16. “Court”—Clause (e). 


Pro C ertv A Xct°fRR1 the Conveyancing and Law of 

W £f re land SubjeCt to a "y incumbrance, whether 
jmmedmtely payaWe or not, is sold by the Court, or out of Court the 

* R° Ur t maj n lf d tblnks on tbe application of any party to the sale 
niTth 4 7 al i 0W P a / ment , into Court, in case of an annual sum charged 

°n the iTnd ° r f° 3 u aP ' ta S T Charged on a determinable interest 
m the land of such amount as, when invested in Government 

securities, the Court considers will be sufficient, by means of the 

dividends thereof, to keep down or otherwise provide for that charge 

and in any other case of capital money charged on the land, of the 

th™ Unt sufficient to meet the incumbrance and any interest due 
thereon, but m either case there shall also be paid into Court such 
additional amount as the Court considers will be sufficient to meet 
the contingency of further costs, expenses, and interest, and any 

one e Ln°th 3 n 7;R XCe ^ t - de f reCiati ° n ° f investment s, not exceeding 
one-tenth part of the original amount to be paid in, unless the Court 

for special reason thinks fit to require a larger additional amount 

(2) Thereupon, the Court may, if it thinks fit, and either after 

deXre fh 7 th A l ncum hrancer, ™ the Court thinks 1 fit, 

declare the land to be freed from the incumbrance, and make any 


Section 57—Note 1 

1. The italics are intended to show where 


the section differs from Section 57 of 
the Indian Transfer of Property Act. 


948 


[S 57 Nl] 


DISCHARGE OF INCUMBRANCE ON SALE 


order for conveyance, or vesting order, proper for giving effect to the 
sale, and give directions for the retention and investment of the 
money in Court. 

(3) After notice served on the persons interested in or entitled 
to the money or fund in Court, the Court may direct payment or 
transfer thereof to the persons entitled to receive or give a discharge 
for the same, and generally may give directions respecting the appli¬ 
cation or distribution of the capital or income thereof. 

(4) This section applies to sales not completed at the commence¬ 
ment of this Act, and to sales thereafter made ” 

The section has been now replaced in England by S. 50 of the Law of 
Property Act, 1925 (15 Geo. v, Ch. 20) which runs as follows 2 : 

“50. (1) Where land subject to any incumbrance, whether 
immediately realisable or payable or not, is sold or exchanged by 
the Court , or out of Court , the Court may, if it thinks fit, on the 
application of any party to the sale or exchange , direct or allow 
payment into Court of such sum as is hereinafter mentioned, that is 
to say— 

(a) in the case of an annual sum charged on the land, or of a 
capital sum charged on a determinable interest in the land, 
the sum to be paid into Court shall be of such amount as, 
when invested in Government securities, the Court considers 
will be sufficient, by means of the dividends thereof, to 
keep down or otherwise provide for that charge; and 

(b) in any other case of capital money charged on the land, 
the sum to be paid into Court shall be of an amount sufficient 
to meet the incumbrance and any interest due thereon; 

but in either case there shall also be paid into Court such additional 
amount as the Court considers will be sufficient to meet the 
contingency, of further costs, expenses and interest, and any other 
contingency, except depreciation of investments, not exceeding 
one-tenth part of the original amount to be paid in, unless the Court 
for special reason thinks fit to require a larger additional amount. 

(2) Thereupon, the Court may, if it thinks fit, and either after 
or without any notice to the incumbrancer, as the Court thinks fit , 
declare the land to be freed from the incumbrance, and make any 
order for -conveyance, or vesting order, proper for giving effect to 
the sale or exchange, and give directions for the retention and 
investment of the money in Court and for the payment or application 
of the income thereof. 

(3) The Court may declare all other land, if any, affected by the 
incumbrance (besides the land sold or exchanged) to be freed from 
the incumbrance, and this power may be exercised either after or 
without notice to the incumbrancer, and notwithstanding that on a 
previous occasion an order, relating to the same incumbrance, has 
been made by the Court which was confined to the land then sold or 
exchanged. 

(4) On any application under this section the Court may, if it 
thinks fit, as respects any vendor or purchaser, dispense with the 


2. The italics are intended to show where 
the section differs from Section 57 of 


the Indian Transfer of Property Act. 
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service of any notice which would otherwise be required to be served 
on the vendor or purchaser. 

(5) After notice served on the persons interested in or entitled 
to the money or fund in Court, the Court may direct payment or 
transfer thereof to the persons entitled to receive or give a discharge 
for the same, and generally may give directions respecting the 
application or distribution of the capital or income thereof. 

(6) This section applies to sales or exchanges whether made 
before or after the commencement of this Act , and to incumbrances 
whether created by statute or otherwise” 

2. Scope of the section.—This section has been borrowed from S 5 
of the Conveyancing and Law of Property Act, 1881, now replaced by 
S. 50 of the Law of Property Act, 1925. 1 The English cases bearing on 
these sections will be thus a useful guide in the construction and the 
application of this section. 


Where the subject-matter of a sale is property subject to 
an incumbrance, this section empowers the Court to provide for the 
discharge of the incumbrances, and then to declare the property free 
from such incumbrances. 2 It is a remedial enactment for facilitating 
uie sale of land. 3 The object of S. 5 of the Conveyancing and Law of 
Property Act, 1881, was stated by Sargant, J., in the following terms: 

“Prima facie , the object of the whole of S. 5 is not to disturb 
any vested or other rights more than is necessary, but to enable a 
sale to be effected and the property to be transferred to the purchaser 
notwithstanding there may be on the land a liability for payment 
of a future sum which would, but for the provisions of the section, 
clearly have prevented the sale of the land free from incumbrance.’ 
Of course, a purchaser might think fit to take the land subject to the 
incumbrance, but the purchase of land subject to an incumbrance 
is not usually a desirable investment, and the object of the section 
was to enable the land to be conveyed to the purchaser so that he 
might get a full and complete title to it. 

The section presupposes the existence of an incumbrance. The 
question whether there is an incumbrance or not cannot be determined 
under this section. 6 


. ^^e sec ^ on h as no application where the incumbrance has merged 

into a decree and a question of the adjustment of the decree out of Court 
is involved. In the undermentioned case 6 A had mortgaged his property 
to B who obtained a decree for sale thereon. C then negotiated with A 
for the sale of the property and B consented to the proposed 
purchase and agreed to accept from C a sum of money in 


Note 2 

1. See Note 1 for the text of these sec¬ 
tions. 

2. (16) 3 AIR 1916 Pat 113 (114) : 2 

Pat L Jour 118: 39 Ind Cas 76 (DB), 

Jageranath Singh v. Mt. Mohra Kuvar. 

[See also (’37) 24 AIR 1937 Nag 36 (36) : 

(1938) Nag 183 : 166 Ind Cas 796, 
Ghasiram v. Mt. Acharaj Kuar. (If 
appropriate procedure is taken under 
S, 57 the charge may be wiped out.)] 

3. (1915) 1 Ch 94 (101): 84 LJ Ch 252 
(256) : 111 L T 797 : 58 S J 797, In re 


Wilberforce: Wilberforce v. Wilberforce. 

4. (1915) 1 Ch 94 (102) : 84 LJ Ch 252 

(257) : 111 LT 797 : 58 SJ 797, In re 
Wilberforce ; Wilberforce v. Wilber¬ 

force. 

5. (1895) 43 WR (Eng) 473 (474) : (1895) 
2 Ch 256 : 64 LJ Ch 534: 72 LT 486, 
In re Freme’s Contract. 

6. (’01) 24 Mad 412 (413) (DB), Malli- 

karjuna Sastri v. Narasimha Rao. (Over 
ruled on another point in 28 Mad 473 
(FB).) 
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full satisfaction of his decree. C thereafter completed the sale, 
but B refused to accept the sum tendered by C, whereupon 
C applied under this section and prayed for a declaration 
that the property was free from the incumbrance. It was held that the 
section had no application to the case as it involved a question of the 
adjustment of a decree out of Court which was governed by other 
provisions of law. 

The Transfer of Property Act has no application to the Punjab, but 
the principles on which it is based will apply as being in consonance 
with justice, equity and good conscience. The principle of this section 
may therefore be applied to cases arising in the Punjab. 7 

3. Section compared with section 83 and Order 34 Rule 12 of the 

Code of Civil Procedure.—Section 83 provides for the discharge of a 

mortgage on property after it has become due. This section provides 

for declaring an incumbered property free of the incumbrance (which is 

not confined to mortgages), where such property is the subject-matter 

a ^ a ^ e - . Under S. 83 the Court cannot compel the mortgagee to accept 

the deposit in discharge of the mortgage, while, under this section, the 

Court can declare the property free of incumbrance even against the will 
of the incumbrancer. 

Order 34 Rule 12 of the Code of Civil Procedure provides that where 
any property, the sale of which is directed by that order , is subject to a 
prior mortgage, the Court may with the consent of the prior mortgagee 
direct that the property be sold free from the same, giving to such prior 
mortgagee the same interest in the proceeds of the sale as he had in the 
property sold This section is wider than the said rule and applies to 
sales by the Court or in execution of a decree or out of Court, and not 
merely to a sale directed by Order 34 of the Code. 


4. Incumbrance.—An “incumbrance” is defined in Wharton’s Law 
Lexicon as a claim, lien or liability attached to property.” Bouvier in 
his Law Dictionary defines an “incumbrance” as “any right to or any 
mterest in, land which may subsist in a third person to the diminution 
of the value of the land and not inconsistent with the passing of the fee 

! by * deed ° f conve yance.” The word has also been defined in S. 2 
q ™ Conveyancing and Law of Property Act, 1881 (now replaced by 
b. 205 of the. Law of Property Act, 1925), as follows: 

Incumbrance includes a mortgage in fee, or for a less estate, 
. and a trust for securing money, and a lien, and a charge of a portion, 
annuity or other capital or annual sum; and incumbrancer has a 
meaning corresponding with that of incumbrance, and includes every 
person entitled to the benefit of an incumbrance, or to require pay¬ 
ment or discharge thereof.” ^ F 

q section having, as has been seen already, been borrowed from 

b. 5 of the Conveyancing and Law of Property Act, 1881, the word 

incumbrance may also, appropriately, be taken to have the same 

meaning as it has under the said Act. Thus, it will include a charge on 
property. 1 y 


7. (’07) 1907 Pun Re No. 148, p. 687 (691) • 
1907 Pun WR No. 195 (DB), Saran and 
Company v. Basheshar Nath. 

Note 4 

1. See Section 101 of the Act as it stood 
before the amendment of 1929. 


[See also (’37) 24 AIR 1937 Nag 36 (36) : 
ILR (1938) Nag 183: 166 Ind Cas 796, 
Ghasiram v. Mt. Achara j Kuar. (Sec¬ 
tion 57 may be applicable to main¬ 
tenance allowance charged on pro¬ 
perty.)] 
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Dlat/ihatTh-r™ j mmediat « , y Payable or not.”—These words contem- 

Fw icVt + * h , Can ’ under thls section, make provision for a charge 

ordin^HW ^. medlat fl y payable, i.e., for charges payable in future, though 
ordinarily this should not be done except where it is necessary. 1 

A A a. a » -» A J j the Court has a 

North*™ p a / Ct ° r ^ 0t ’ a i H 0 thinks fit - under this section. In In re Great 
Northern Railway Co & Sanderson a Railway Company contracted 

!? certain lands free from incumbrances for £ 868. It turned out 

that the land was subject to a perpetual rent charge for £ 63 which was 

unknown to the Company at the time of the contract. The purchaser 

applied under S. 5 of the Conveyancing and Law of Property Act, 1881 

(corresponding to this section) asking the Court to declare the property 

free of incumbrances, after calling upon the Company to deposit into 

Court a sum sufficient, out of the dividends, to pay the rent charge with 

a lurther sum to meet the contingencies. This sum amounted to £ 2 300. 
Pearson, J., observed: 


“Section 5 is only permissive in its language. It says that ‘the 

Co^t may, if it thinks fit, ..... direct or allow payment into Court’ 

of the amount mentioned, ‘and the Court may, if it thinks fit .... 

declare the land to be freed from the incumbrance.’ In the present case, 

the amount which would have to be paid into Court would be about 

£ 2,300.” 


The amount was three times the amount of the purchase-money. The 
Court refused to exercise the discretion in favour of the applicant. 

See the undermentioned cases. 2 


7. “Direct or allow payment into Court.” — In It? re Great Northern 
Railway Co. & Sanderson,' Mr. Justice Pearson said “I think that, when 
it is said that the Court may ‘direct or allow payment into Court,’ the 

word ‘direct’ applies to a sale by the Court, and the word ‘allow’ to a sale 
out of Court.*' 


8. “On the application.”—The Court can act only on the applica¬ 
tion of a party to the sale. It cannot act suo motu. 


9. “Any party to the sale.”—The parties to a sale are the vendor 
and the purchaser. The application must be made by one or the other 
of these two. Where there are more vendors than one or more purchasers 
than one, it is conceived that any one of them may apply. 


Note 5 

1. t(1895) 43 WR (Eng) 473 (474 & 475) : 
(1895) 2 Ch 256: 64 LJ Ch 534: 72 
LT 486, In re Freme’s Contract. 

Note 6 

1. t (1884) 25 Ch D 788 (793) : 32 W R 
(Eng) 519 (520) : 53 LJ Ch 445: 50 
L T 87. 

2. (1884) 54 L J Ch 567 (568) : 28 Ch D 
402 : 33 WR (Eng) 597, Milford Havan 
Ry. Co. v. Mowatt. (Section 5 of the 
Conveyancing and Law of Property 
Act was applied to the case.) 

(1910) 79 LJ Ch 669 (672): (1910) 2 Ch 
438: 103 LT 181: 54 SJ 680, In re 
Evans & Bettells Contract. (Existence 
of liability held an objection to title on 
the sale of estate—Opportunity was 


given to vendors to apply for an order 
under S. 5 of the Conveyancing and 
Law of Property Act, 1881.) 

(’31) 18 AIR 1931 Cal 763 (769) : 58 Cal 
598 : 134 Ind Cas 561 (DB), C. L. Kier- 
nander v. Benimadhab Khettri. (In a 
mortgage suit the Court can Pass by 
consent a combination of several decrees 
in favour of different mortgagees, deter¬ 
mining the order in which they are to 
be paid and incorporating orders which 
the Court would be amply justified in 
making under S. 57, Transfer of Pro¬ 
perty Act.) 

Note 7 

1. (1884) 25 Ch D 788 (793) : 32 W R 

(Eng) 519 (520) : 53 L J Ch 445: 

50 LT 87. 
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10. Procedure.—In an action for partition of certain heredita¬ 
ments which were the subject of an annuity in favour of one X, the 
plaintiffs asked that the property might be sold free from the incumbrance 
of the annuity. X was not a party to the action. It was held by Chitty J. 
that the Court could dispense with the consent of X, and the proper order 
in the case would be that out of the purchase-money to be paid into 
Court, such an amount, as, when invested, in Government securities 
the Court shall consider sufficient to provide for the annuity and costs 
be set aside and invested as a provision for the annuity, and that there¬ 
upon any person interested is to be at liberty to apply in Chambers for 
an order declaring the hereditaments freed from the annuity. 1 

1 U -,o“ In * ny otIier case of a capital sum,” etc.—Clause (a), sub¬ 
clause (2).—The second alternative in clause (a) of the section provides 
that in any other case of a capital sum charged on the property the 
Court may direct or allow payment into Court of “the amount sufficient 
to meet the incumbrance and any interest due thereon.” The “amount 
sufficient to be paid into Court is the amount which, in the opinion 

. rt , suffi cient when invested in Government securities to 
meet the incumbrance and any interest thereon. In coming to this con¬ 
clusion Mr. Justice Sargant observed in In re Wilberforce as follows: 

“Then comes the other alternative—‘In any other case of capital 
money charged on the land,’ when the payment into Court is to be 
of the amount sufficient to meet the incumbrance and any interest 
thereon. Does that merely mean the actual amount of the capital 

m< £? e 7> ° r u° es mean the amount which is considered by the Court 
sufficient, when invested in Government securities, to meet the 
incumbrance and any interest thereon;—that is to say, are the words 
in the first alternative reflected in the second alternative, so that, 
by the words the amount’ I am to understand the Legislature as 

' m ? mi i5w. e su ffi cient amount as set out in the earlier part of 
sub-s (1) (re., cl. (a) ) or am I to take ‘the amount’ as meaning 

* he ., bar ! e am °unt of the capital charge? In my opinion, the 
former is the truer construction. It seems to me that there is no 
reason why, m the second part of the sub-section the Court should 
^ fi h n a n Ve J h K s fme discretion that it has in the first part of the sub- 
amnnnt f 5? ll / nited . to directing payment into Court of the bare 

XrL t th K cha F| e . ^ sel ^. seems to me that the amount 

ri°rf be pai< L“? to Cou 1 rt is . the amount which, in the opinion 
j. f ,, .’ 1S sufficient, when invested in Government securities, 

to meet the incumbrance and any interest thereon.” 

rn „3 “S 1 ® xc ® e< ling one-tenth part of the original amount.”—The 

amount U ^ er thlS ? ectl ° n to direct th ® party to pay an additional 

in for t r ^ one - tenth P art the original amount to be paid 

reeorrfp^f^ g v fUrt il er o COntlngencies - But for s P ecial reasons to be 
ecorded m tortting the Court can order a larger amount to be paid into 

asreomo t0 secure advances and mortgages containing 

slecfaTrelsonff he H m0ne X- Shall , remain for a fixed Period might furnish 
special reasons for demanding a larger amount. 1 

13. Notice to incumbrancer—Clause (b).—Under S 5 of the Con- 
ve yancmg and L aw of Property Act, 1881, and also S. 50 of the Law of 


Note 10 

1 * (1 , 882) 30 W R (Eng) 887 (887), 

Dickin v. Dickin. 

Note 11 

1. (1915) 1 Ch 94 (102, 103) : 84 L J Ch 


252 (257) : 111 L T 797 : 58 S J 797. 

Note 12 

1. See Shephard and Brown, Transfer of 
Property Act , 7th Edition, p. 219. 
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K =S= 

arss tis® jWiKSrartr £“s 

under the English law, or under th“™STtoik*tl Sami, ™ly 


Act prescribing 'the' mode "of service of' nKtetTSSi. 'on 'the 

J?' “ A PPeal”— Clause (d). — A right of appeal is given against all 
dmections and orders made under this section, P as a safeguard against 
possible errors in the exercise of a novel jurisdiction. See Note 16 S 

can be jurisdiction to act this section 

(1) the High Court in the exercise of its ordinary or extra¬ 
ordinary original civil jurisdiction; 

(2) the Court of a District Judge within the local limits of whose 
jurisdiction the property or any part thereof is situate; and 

(3) any .other Court notified by the Provincial Government in 
the Official Gazette. 

The reason for limiting the exercise of the powers given by this section 
folW ab ° Ve C ° UrtS 1S Stated in Whitle y Stoke’s Anglo-Indian Codes' as 


. “The corresponding section in 44 & 45 Vic., c. 41 has been hailed 
in England as likely to effect one of the greatest reforms ever made 

® laW °f, re , al P r °P ert y. and there is reason to believe that it 
will be equally beneficial in India. But to prevent any chance of 
error in the exercise of a novel jurisdiction, the Indian Legislature 

? as u ak f n n tWO precautions; first, it has confined the jurisdiction to 
tne High Courts, the District Courts, and any other Courts specially 
empowered by the Local Governments; and, secondly, it has declared 

that an appeal shall lie from all directions and orders given under 
this section/’ 


CHAPTER IV. 

OF mortgages of immoveable property and charges. 

58 . (a) A mortgage is the transfer of an interest in specific immov- 

“Mortgage.” w» 8W r •• able Property for the purpose of securing the pay- 
mortgage^** “mortgage- men t of money advanced or to be advanced by 
ae°a n ned. and ‘ mort8ag - e ' deedM way of loan, an existing or future debt, or the 
. performance of an engagement which may give rise 

tQ * Pecuniary liability. 

Note 16 

1. Whitley Stokes, The Anglo-Indian 
Codes, Vol. I, 1892 Edn., Introduction to 
the Transfer of Property Act, page 731. 


1 . 


Note 13 

(1882) 30 W R (Eng) 887 (887), Dickin 
v. Dickin . 
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The transferor is called a mortgagor, the transferee a mortgagee? 
the principal money and interest of which payment is secured for the 
time being are called the mortgage-money, and the instrument (if any) 1 
by which the transfer is effected is called a mortgage-deed. 

(b) Where, without delivering possession of the mortgaged pro¬ 
perty, the mortgagor hinds himself personally to- 
simple mortgage- pay t h e mC rtgage-money, and agrees, expressly or 

impliedly, that, in the event of his failing to pay according to his con¬ 
tract, the mortgagee shall have a right to cause the mortgaged property 
to be sold and the proceeds of sale to he applied, so far as may he neces¬ 
sary, in payment of the mortgage-money, the transaction is called a: 
simple mortgage and the mortgagee a simple mortgagee. 


Mortgage by conditional 
sale. 


(c) Where the mortgagor ostensibly sells, the 
mortgaged property— 
on condition that on default of payment of the mortgage-money on 
a certain date the sale shall become absolute, or - 

on condition that on such payment being made the sale shall become 
void, or 

on condition that on such payment being made the buyer shall trans¬ 
fer the property to the seller, 

the transaction is called a mortgage by conditional sale and the 
mortgagee a mortgagee by conditional sale: 

"[Provided that no such transaction shall be deemed to be a a mort¬ 
gage, unless the condition is embodied in the document which effects or 
purports to effect the sale]; 

(d) Where the mortgagor delivers possession b [or expressly or by 

implication binds himself to deliver possession] of 
the mortgaged property to the mortgagee, and 
authorizes him to retain such possession until payment of the mortgage- 
money, and to receive the rents and profits accruing from the property 
r [or any part of such rents and profits and to appropriate the same] in 
lieu of interest, or in payment of the mortgage-money, or partly in lieu 
of interest d [or] partly in payment of the mortgage-money, the trans¬ 
action is called an usufructuary mortgage and the mortgagee an usu¬ 
fructuary mortgagee. 


Usufructuary mortgage. 


(e) Where the mortgagor binds himself to re-pay the mort&age- 

money on a certain date, and transfers the mort- 
.ng .s mor page. gaged property absolutely to the mortgagee, but 

subject to a proviso that he will re-transfer it to the mortgagor upon 
payment of the mortgage-money as agreed, the transaction is called an 
English mortgage. 

'[(f) Where a person in any of the following towns, namely, the 
Mortgage by deposit of towns of Calcutta, Madras, f [and Bombay*], «[. . . J 
title-deeds. and i n any other h town which the ^Provincial Gov¬ 

ernment concerned] may, by notification in the 1 [Official Gazette], 
specify in this behalf, delivers to a creditor or his agent documents of 
title to immovable property, with intent to create a security thereon, 
the transaction is called a mortgage by deposit of title-deeds. 

(g) A mortgage which is not a simple mortgage, a mortgage by con- 
. , . ditional sale, an usufructuary mortgage, an English 

mortgage or a mortgage by deposit of title-deeds 
within the meaning of this section is called an anomalous mortgage.] 
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(8) E? SSfeTU ‘St. by S - 19 ° f 1116 “ r ° f *«*“** (Amendment) 

(b) These words were inserted, ibid. 

(c) These words were substituted for the words “and to appropriate them”, ibid. 

(d) This word was substituted for the word “and”, ibid. 

(e) Clauses (f) and (g) were added, ibid. 

(f) Substituted for “Bombay and Karachi” by A.CA.D. 

(ff) CrL w 6 R purpose of section, the town of Bombay will not include 

Court fiw? ba « ; Se % ^ ? r f ater Bombay Laws and the Bombay High 

° f Lumts l T Act> 1945 (Bom * Act XVI of 1945), S 3 

item zTtd^isf'm^m‘ 8 ° f India ACt ' 1935 ' SeV6nth Sch8dule ' LlS ‘ “■ 

of G the at ^J 3 °^ b « y \ nClud ^ ^ Town and k'and of Bombay, the Limits 
andKufl Bombay ’, ^ municipal boroughs of Bandra, Parla-Andheri 

1 S UUC !P al <*»*“*? of Ghatkoper-Kirol, and Juhu and the 
undermentioned 28 villages of the Bombay Suburban District: 

7 1 R™ d i lVah o t?* ?hembur 3 - VadawU 4. Ambivali 5. Chakala 6. Trombay 
Bap , a Brahmanwada 9. Mandala 10. Mankhurd 11. Man Budruk 

fo* i g ^? n , 13 * Vasava 14 • Madh 15 - Bevnar .16. Borle 17. Mahul 18. Anik 

19. Kole-Kalyan 20. Marol 21. MohiU 22. Maravali 23. Mogre 24. Shapar 
25. Nanala 26. Saki 27. Asalpe (Aspa) 28. Kondivate. 

The words “Rangoon, Moulmein, Bassein and Akyab”, were repealed by A. O. 
For Notifications relating to the towns of — 

?n^ dra ^. Kurla Ghatk <>per-Kirol, see Gazette of India, 1924, Pt. 1, Page 
(ff) above** 61633 *** n ° W included within the Town of Bombay. See item 

Chittagong, see Gazette of India, 1929, Pt 1, Page 1260. 

Dacca, Narayangang, Cawnpore, Allahabad and Lucknow, see Gazette of 
India, 1933, Pt. 1, Page 158. 

J 4ad “: Cocanada ^ British Cochin, see Gazette of India, 
1935, Pt. I, Page 526. 

Agra, see U. P. Gazette, 1939, Pt. I, Page 44. 

Ahmedabad, see Bombay Gazette, 1936, Pt. IVA, Page 647. 

Substituted by A. O. for the words “Governor-General in Council”. 

Substituted by A. O. for the words “Gazette of India.” 

Synopsis 


(g) 

(h) 


(i) 

( 3 ) 


1. Amendments under Act XX of 1929. 

2. Mortgage—CJeneral. 

3. The Punjab and the North-West 

Frontier Province. 

4. Mortgage is a transfer of an interest 
in immovable property. 

5. Sub-mortgages. 

6. Agreement to grant or accept a mort¬ 
gage. 

Subsequent mortgage in lieu of ear- 
lier mortgage, found invalid—Revival 
of earlier mortgage. 

8. Muhammadan widow’s possession in 
lieu of dower. 

9. Specific immovable property. 

10. Mortgage and pledge of future pro- 
| perty. 

Ib/Mortgage of moveables. 

“For the purpose of securing the pay¬ 
ment of money.” 

13. “Existing or future debt.” 

14. “Or the performance of an engage- 
^ment.” 

I§§ |f “Mortgagor.” 

J&? “Mortgagee.” 


17. Mortgage-money. 

18. Non-payment of consideration — 
Effect. 

19. Mortgage without title—Subsequent 
acquisition—Principle of making good. 

20. Mortgage by person having voidable 
title. 

21. Mortgage by co-owners. 

22. Mortgage by pardanashin women. 

23. Mortgage by beneficiary under trust. 

24. Mortgage by person incompetent to 
contract. 

25. Mortgage by one person when bind¬ 
ing on another. 

26. Mortgage in favour of minor. 

27. Simple mortgage. 

28. Possession remains with the mortga- 

^gor. 

29. Mortgagor binds himself personally 
to pay. 

30. “Mortgagee shall have the right to 
cause the mortgaged property to be 
sold.” 

31. Mortgage by conditional sale. 
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32. Distinction between mortgage by con¬ 
ditional sale and a sale with a clause 
for re-purchase. 

33. Sale or mortgage—Tests of distinct¬ 
ion. 

. Mortgage by conditional sale or 
other kinds of mortgage. 

35. Usufructuary mortgage. 

36. Zuripeshgi lease. 

37. Kanom and otti. 

37a. Lekhamukhi mortgage. 


38. English mortgage. 

39. Equitable mortgage. 

40. Anomalous mortgages. 

41. Simple mortgage usufructuary 

42. Limitation to enforce mortgages. See 

Arts. 132, 134, 147, 148 of the A.I.R 

Commentaries on the Limitation Act. 

43. Sale in execution of mortgage decrees 
and money decrees. 

44. Miscellaneous—Construction. 



TOPIC INDICATOR: 


Agreement of mortgage—Specific per¬ 

formance See Note 6. 

Consideration of mortgage. See Notes 12 
to 14. 

Covenant not to alienate whether amounts 
to mortgage. See Note 4. 

Customary mortgages. See Notes 37 and 
37a. 

Formal expression of transfer not neces¬ 
sary to constitute mortgage. See Note 
4. 

Incidents of mortgage by deposit of title 
deeds. See Note 39. 

Delivery of documents of title. See Note 
39. 

Existence of debt. See Note 39. 

Intention to create security. See Note 
39. 

Incidents of simple mortgage. See Note 
27. 

No delivery of possession. See Note 28. 
Personal covenant to pay. See Note 29. 
Right to have mortgage property sold. 
See Note 30. 


Incidents of usufructuary mortgage. See 
Note 35. 

Appropriation of rents and profits. See 
Note 35. 

Delivery of possession. See Note 35. 
No personal liability. See Note 35. 

No time limit for redemption. See 
Note 35. 

Mortgage by deposit of title-deeds. 
Registrtaion. See Note 39. 

Territorial restriction. See Note 39. 
Mortgaged property must be specified. 
See Note 9. 

‘On a certain date’—Meaning of. See 
Note 31. 

Part payment of consideration—Effect. 
See Note 18. 

Persons competent to mortgage. See 
Notes 20 to 25. 

Sale with a condition of retransfer. See 
Notes 32 and 33. 

‘Transfer of interest*—Mortgage and 
charge distinguished. See Note 4. 

When mortgage takes effect. See Note 18. 


1. Amendments under Act XX of 1929. 


(1) The proviso to clause (c) is new. See Note 33. 

(2) The words “or expressly or by implication binds himself to 
deliver possession” and the words “or any part of such 
rents and profits and to appropriate the same” in clause (d) 
have been newly added. See Note 35. 

(3) Clauses (f) and (g) have been newly added. The Act recog¬ 
nised a mortgage by deposit of title deeds in S. 59, and an 
anomalous mortgage in S. 98, but there was no definition 
of such mortgages before. 

The amendments have been declared by section 63 of the amending 
Act not to be retrospective in their operation. 

2. Mortgage—General.—A right in another’s property was known 
in Roman law as a jus in re aliena. To this class of rights according to 
Holland belongs a right which is given for the subsidiary purpose of 
enabling the person to whom it is granted to make sure of receiving a 
certain value to which he is entitled, if not otherwise, then at all events, 
y means of the right in question. This right which is known as pledge 
merely enables a person who is entitled to receive a definite value from 
another, in default of so receiving it, to real ise it by eventual sale of 

Section 58—Note 2 

1. Holland, Junsprudeiice, 6th Edn., page 200. 
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the thing which is given to him in pledge. This right of sale is one of the 
component rights of ownership and is a right in rem. “The objects 
aimed at by the law of pledge are obviously, on the one hand, to give 
.the creditor a security on the value of which he can rely, which he can 
readily turn into money, and which he can follow even in the hands of 
third parties; on the other hand, to leave the enjoyment of thing in the 
meantime to its owner, and to give him every facility for disencumbering 
it when the debt for which it is security shall have been paid.” 2 

These objects were attained in Roman law by three different 
methods 3 4 : 

(1) By fiducia, involving an actual transfer of ownership in the 
thing from the debtor to the creditor accompanied by a 
condition for its retransfer upon due payment of the debt. 
This corresponds to English mortgages and to mortgages 
by conditional sale. 

(2) By pignus, in which the ownership of the thing remained 
with the debtor, but its possession was transferred to the 
creditor. This corresponds to a usufructuary mortgage. 

- (3) By hypotheca, by which not merely the ownership of the 

thing but its possession also remained with the debtor. 
This corresponds to a simple mortgage. 

In England the original form of mortgage in Common law seems to 
have been in the nature of a pignus in Roman law. Subsequently, it 
seems to have taken the form of a conditional sale, the condition being 
that on repayment, the sale determined and the land came back to the 
mortgagor. Later still the form became one of absolute sale on condition 
that the creditor will retransfer the property on payment of the money 
on the due date; on default of payment on the due date, the creditor 
became the absolute owner of the property. In the Courts of Chancery, 
however, this rigour of the Common law was mitigated by the rule of 
equity that the time fixed for repayment was not of the essence of the 
transaction, and that the debtor had an equity of redemption which he 
could exercise even after the due date had passed. After 1925 the mort¬ 
gage takes the form of a lease which ceases when the money secured by it 
has been paid. 

In this country also mortgages under various forms have been in 
vogue from very ancient times. A mortgage by conditional sale under 
various names such as katkabela or bye-bil-wuja, gahan lahan, muddata- 
krayam* and perurtham, has been a very common form in use in various 
parts of India. Usufructuary mortgages were also prevalent under 
various names such as bhogyam, swadina adamanam, kanom, otti Bhag- 
bandak, khai khalari, rehan 5 or bandaknama. So also were simple 
mortgages under the names of adamanam, dhristabandaka, tanaka G 

2. Holland, Jurisprudence, 6th Edn., page ditional sale specified in the section—The 

201. mere use of the word “meddatu krayan” 

3. Holland, Jurisprudence, 6th Edn., pages in a document' is not, however, conclu- 

201, 202, 203. sive.) 

4. (’06) 29 Mad 531 (533) (DB), Kola Ven- 5. (’15) 2 AIR 1915 All 142 (142) : 29 Ind 
katanarayana v. Vuppala Ratnam. (A Cas 554 (DB), Marram Khan v. Sakhawat 
document described as “ meddatu krayan” Khan. 

which is defined as “land, mortgaged with 6. (’19) 6 AIR 1019 Mad 1117 (1121) : 43 

option to the lender to consider it as his Ind Cas 871 (DB), Venkata Peramal v. 
property if the mortgage is not redeemed Subbaraya Pillar. (The word “tanaka 
within a stipulated period,” seems to fall occurring in a document evidencing a 
under the first kind of mortgage by con- loan means a mortgage and not merely 
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panayam, tarangahan, arh, mushtagraq, or bhandaki khat. The English 
mortgage came to be used, in the Presidency Towns, and by Europeans 
after the British advent in this country. In the Bombay Presidency, tjie 
general though not an invariable rule among Hindus and Muhammadans 
was that it was deemed essential in order to complete a transfer by* 
mortgage, to transfer possession to the grantee. 7 Certain exceptions 
were, however, recognised. 8 . i; •,, , . 

The essential characteristics of a mortgage under the section are the 
following: i'i 

(1) There is a transfer of an interest in specific immovable pro¬ 
party, and 

(2) the object of the transfer is to secure the payment of a loan 
or debt or the performance of an engagement giving rise to 
a pecuniary liability. 

If both these essentials are present, the transaction is a mortgage 
irrespective of its form. 9 If one or the other of the said essentials is 
lacking the transaction is not a mortgage. 10 

Definition under Stamp Act compared: 

Section 2 (17) of the Stamp Act provides as follows: “ ‘Mortgage- 
deed’ includes every instrument whereby, for the purpose of securing 
money advanced, or to be advanced, by way of loan, or an existing or 
future debt, or the performance of an engagement, one person transfers, 
or creates, to, or in favour of, another, a right over or in respect of 
specified property.” This definition is more extensive than the definition 
in this section in the following respects: 

tam v. Dolatram. (Do.) 

(70) 7 Bom H C R (AC) 24 (26) (DB), 
Mathura Das v. Kalia. (San-mortgage 
in Gujrat.) 

[See also (74) 11 Bom HCR 41 (42) (DB), 
ltcharam v. Raiji. (Rule of Hindu law 
that a mortgage with possession takes 
precedence over a mortgage of a prior 
date unaccompanied by possession is not 
applicable in Gujrat.)] 

9. (’17) 4 AIR 1917 Mad 368 (370) : 36 Ind 
Cas 393 (DB), Maruthai Goundan v. Da- 
sappa Goundan. 

(‘42) 29 AIR 1942 Cal 55 (57) : 198 Ind Cas 
674 (DB), Akbar Ali v. Mafijuddin. 

I See also (15) 2 AIR 1915 Mad 382 (383) : 
26 Ind Cas 71 (DB), Anantha Iyer v. 
Ramaswami Iyer.] 

10. (1900) 2 Bom L R 215 (217) (DB), 
Narayan v. Mahadu. (Where there is 
no transfer of an interest, transaction is 
not mortgage.) 

[See (’16) 3 AIR 1916 Mad 1219 (1219) : 29 
Ind Cas 605 (DB), Ramachariar v. Dorai- 
swami. (A security bond, after reciting 
an order of the Court, stated that “we 
have for a sum not exceeding Rs. 300 
made over properties mentioned below as 
security”-— Held that the document did 
not transfer any interest in the property 
nor was there any existing or future debt 
or an agreement which might give rise 
to a pecuniary liability—It merely created 
a charge.)] 


an assignment of land revenue.) 

(14) 1 AIR 1914 Mad 306 (306) : 22 Ind 
Cas 524 (DB), Dakkata Thotapalli v. 
Sasanapuri Dali Sethi. (Tanaka is a 
phrase commonly used and perfectly well 
understood by the people of the Ganjam 
District as meaning a mortgage and in 
no other sense.) 

[But see (13) 19 Ind Cas 221 (221) (DB) 
(Mad), Kamayya v. Yerokola. (The 
words “I and my heirs with all my pro¬ 
perty movable and immovable, as ‘tana- 
ka’ shall be liable” are not enough to 
create a charge or a mortgage.)] 

7. (’82) 6 Bom 490 (493) (DB), Bapitji 
Balal v. Satyabhamabai. 

(77) 2 Bom 299 (311, 319) : 1880 Bom P J 
57 (DB), Lalubha i Surchand v. Bai Amrit. 
(Case of a sale, but observations are 
general.) 

[See also (72) 9 Bom H C R 275 (277, 278) 
(DB), Krishnaji v. Govind. 

(72) 9 Bom H C R 304 (306) (DB), Chinta - 
7nan v. Shiuram.] 

8. (’81) 6 Bom 168 (176, 177, 178) (FB), 
Lakshmandas v. Dasrat. (The exceptions 
are set out in detail.) 

( 96) 20 Bom 158 (163) (DB), Jethabhai 
v. Girdhar. (San- mortgage in Gujrat.) 

(’82) 6 Bom 193 (200, 201) (FB), Sobahg 
Chand v. Bhaichand. (Delivery of pos¬ 
session is not necessary in the case of a 
san-mortgage in Gujrat.) 

(’82) 6 Bom 538 (540) (FB), Naran Pursho - 
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(1) It includes moveable property. 

(2) The engagement referred to therein is not limited to one 
which may give rise to a pecuniary liability. 

(3) It is not limited to cases where there is a “transfer” of an 
interest in immovable property. 

Thus, a mortgage deed under the Stamp Act will include an instrument 
whereby only a charge is created and no transfer of an interest in pro¬ 
perty is effected. 

3. The Punjab and the North-West Frontier Province. —Though 
the Transfer of Property Act is not in force in the Punjab and in the 
North-West Frontier Province, the definitions of the various kinds of 
mortgages given in it have always been accepted as correctly describing 
their essential ingredients and incidents. 1 But the definition will not be 
applied without taking into consideration the particular circumstances 
of the case. Where by S. 16 of the Punjab Alienation of Land Act, 1900, 
the mortgaged property could not be brought to sale by the Civil Court, 
the definition under cl. (b) of the present section was not applied to a 
simple mortgage so as to give the mortgagee a right of sale through 
Court. 2 

4. Mortgage is a transfer of an interest in immovable property.— 
In England a mortgage debt is a chose in action but the mortgagee is 
treated as having an interest in the mortgaged property and priorities 
are governed by the rules applicable to interests in land and not by the 
rules which apply to interests in personality - 1 Under the present Act 
a mortgage-debt is not an actionable claim. It is the transfer of an interest 
in immovable property . 2 This distinguishes it from a sale which is a 


Note 3 

1. (’40) 27 AIR 1940 Lah 401 (403) : ILR 
(1941) Lah 71 : 191 Ind Cas 583 (FB), 
Lachhman Singh v. Natha Singh. 

(16) 3 AIR 1916 Lah 155 (156) : 1916 Pun 
Re No. 53 : 33 Ind Cas 474 (FB), Allah 
Ditta v. Nazar Din. 

(’33) 20 AIR 1933 Lah 151 (152) : 141 Ind 
Cas 377 (DB), Mohammad Abdullah v. 
Mohammad Yasin. (Definition of usufruc¬ 
tuary mortgage as given in S. 58 (d) 
applied.) 

-(’32) 19 AIR 1932 Lah 465 (466) : 13 Lah 
660 : 139 Ind Cas 49 (FB), Sher Singh v. 
Day a Ram. (Though the Act is not in 
force in the Punjab, the definition of 
mortgage contained in S. 58, is uniformly 
and unreservedly adopted by the Courts 
in this province. AIR 1916 Lah 155 : 1916 
Pun Re No. 53 (FB) relied on.) 

(’36) 23 AIR 1936 Pesh 43 (45) : 160 Ind 
Cas 986 (DB), Saifullah Khan v. Chaman 
Lai. (N. W. F. P.) 

-2. (’41) 28 AIR 1941 Lah 274 (276) : 198 
Ind Cas 100 (DB), Sampuran Singh v. 
Ahmad Din. 

Note 4 

1. (1901) 70 L J Ch 477 (484) : (1901) 2 
Ch 231 : 84 L T 397 : 49 W R (Eng) 451 : 
17 T L R 413, Taylor v. London and 
County Banking Company. 

ASee also (1804) 32 E R 659 (661) : 9 Ves 
407 (410) { 7 R R 247, Jones v. Gibbons.] 


2. (’47) 34 AIR 1947 All 27 (29, 30) : ILR 

(1946) All 883 : 230 Ind Cas 370 (FB), 
Bharat Singh v. Mt. Chandi. 

[Mortgage is merely transfer of an interest 
in specific immovable property and not 
absolute transfer. (Mortgaged property 
cannot be described as property “in the 
hands” of the mortgagee within the 
meaning of S. 6 of U.P. Temporary Post¬ 
ponement of Execution of Decrees Act, 
1937.)] 

t (’12) 34 All 273 (276) : 13 Ind Cas 573 
(575) (DB), Rashik Lai v. Ram Narain. 
(It is not a mere contract.) 

(’31) 18 AIR 1931 Cal 223 (227) : 58 Cal 
136 : 131 Ind Cas 689 (DB), Imperial Bank 
of India v. Bengal National Bank Ltd. 

(’01) 29 Cal 1 (6) : 5 Cal WN 821 (FB), 
Paresh Nath Singh v. Nabogopal Chatto- 
padhya. 

(18) 5 AIR 1918 Cal 411 (412, 413) : 45 
Ind Cas 986 (DB), Sakhiuddin v. Sona- 
ulla. 

(’83) 9 Cal 511 (512) : 12 Cal L R 445 (DB), 
Srinath v. Gopal. 

(’09) 36 Cal 665 (668) : 1 Ind Cas 520 (520, 
521) (DB), Golam Mohiuddin Hossein v. 
Mt. Parbati. (Rents and profits derivable 
from a hat are immovable property and 
can be validly mortgaged.) 

[See also (16) 3 AIR 1916 Cal 714 (717) : 
31 Ind Cas 983 (DB), Suressur Misser v. 
Mt. Mohesh Rani. 
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transfer of ownership of immovable property. The interest referred to 
in this section thus has reference to interest less than ownership which 
continues with the mortgagor. The interests transferred in the several, 
classes of mortgages are, however, not identical. 3 

In this connection, the following must be noted. The ownership of 
property is a right which is distinct from the possession of it. Where- 
a lease is granted, it is the right to possession that is transferred. This 
also amounts to the transfer of an interest in the immovable property. 
But the interest transferred in such a case is of a kind different from, 
the interest that is transferred when a property is mortgaged. The 
distinction is this. Where a lease is granted, the transfer does not affect 
the ownership of the property. It is only the right to possession that is 
transferred. But where a property is mortgaged, the ownership of the 
property is affected. Though the ownership continues to be vested in the 
mortgagor it is subject to the interest created in favour of the mortgagee. 
Even where the mortgagee is entitled to possession as under a usufructu¬ 
ary mortgage, it is not a mere right of possession that is transferred to- 
the mortgagee. An interest in that aspect of the mortgagor’s right which 
falls under the category of ownership is also transferred to the mortgagee.. 
(See S. 105, Notes 6 and 67.) 

This characteristic of a mortgage, namely, that it is the transfer of an 
interest in immovable property distinguishes it from a charge , which 
is a security of property without any transfer of any interest therein. 4 


(’97) 2 Cal W N 29 (31) (DB), Jotindra 
Mohun Pal v. Godadhur Madak. (Crea¬ 
tion of a mortgage gives certain rights to 
the mortgagee over the mortgaged pro¬ 
perty; but it does not necessarily prevent 
third parties from dealing with the mort¬ 
gagor still as the owner of the property 
nor is the mortgagee entitled in every 
case to ignore the rights arising out of 
such dealings in favour of third parties.)] 

3. (’36) 23 AIR 1936 Rang 290 (291) : 14 
Rang 292 : 163 Ind Cas 850 (DB), Ally 
Ramzan v. Balthazar and Son, Ltd. 
(Simple mortgage and mortgage by depo¬ 
sit of title deeds—Neither right to posses¬ 
sion nor right to rents and profits are 
parts of interest transferred in absence 
of agreement to contrary.) 

4. (’43) 30 AIR 1943 Pesh 24 (26) : 206 Ind 
Cas 137 (DB), Hardial Wasa Ram v. Zaf- 
ran Karim Khan. 

(’36) 23 AIR 1936 Nag 125 (127) : ILR (1936) 
Nag 22 : 165 Ind Cas 550 (DB), Liladhar 
Uttamchand v. Shiwaji Ganesh. 

(’29) 16 AIR 1929 All 281 (285) : 51 All 612 : 
116 Ind Cas 855 (DB), Altaf Begam v. 
Brij Narain. 

(’30) 17 AIR 1930 All 375 (376) : 127 Ind 
Cas 425, Chotey Lai v. Mt. Mohanian. 

(’36) 23 AIR 1936 Oudh 196 (200) : 165 Ind 
Cas 70 (DB), Shikandar Ara Amina Be¬ 
gam v. Hasan Ara Begam. 

(’35) 22 AIR 1935 All 150 (151) : 157 Ind 
Cas 364, Mahadeo v. Rameshar Dayal. 

(’90) 13 All 28 (44) : 1890 All W N 216 (DB), 
Kishal Lai v. Ganga Ram. 

(’06) 33 Cal 985 (992) : 4 Cal L Jour 219 
(DB), Royzuddi Sheikh v. Kalinath Mu- 


kerjee. (To constitute a mortgage not 
only should the payment of money be 
secured on land but some interest in 
specific immovable property should be 
transferred—A mortgagee can follow the 
property in any case, but one who holds 
a charge can follow the property in the- 
hands of a transferee with notice.) 

(’08) 35 Cal 837 (843, 844) : 12 Cal W N 849 : 
7 Cal L Jour 492 (DB), Gobinda Chandra 
v. Dwarka Nath. (The difficulty that 
arises in cases of lien created by parties- 
especially for payment of debts, must be 
solved in each case frbm the terms and 
expressions used in the instruments creat¬ 
ing them and formalities actually observ¬ 
ed in execution—If an instrument is ex¬ 
pressly stated to be a mortgage and gives- 
the power of realisation of the mortgage- 
money by sale of the mortgaged premises, 
it should be held to be a mortgage—The 
fact that the necessary formalities of due- 
execution were wanting would not cop- 
vert the mortgage into a charge—If, on 
the other hand, the instrument is not on 
the face of it a mortgage, but simply* 
creates a lien or directs the realization- 
of money from a particular property, 
without reference to sale, it creates a 
charge.) 

(15) 2 AIR 1915 Cal 478 (480) : 42 Cal 625 : 
27 Ind Cas 261 (DB), Akshoy Kumar w.- 
Corporation of Calcutta. 

(”41) 28 AIR 1941 Lah 274 (275) ; 198 Ind 
Cas 100 (DB), Sampuran Singh v. Ahmad. 
Din. 

(’22) 9 AIR 1922 Pat 529 (532) : 1 Pat 387 : 
70, Ind Cas 24 (DB), Shiva Ptasad v. Bent 
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But though there is no transfer of an interest, the right is more than a 
personal obligation being a right to payment out of a particular fund 
or property. 5 Thus, a document which gives immovable property as 
security for the satisfaction of a debt, or for payment in future of a sum, 
without transferring any interest therein, merely constitutes a charge 
on the property and is not a mortgage. 6 Where A having already mort¬ 
gaged his land with possession to the mortgagee took a further advance 
on the security of the land already mortgaged on the same conditions as 
the original mortgage, it was held that the transaction did not amount 
to a fresh mortgage but that it created only a charge. 7 But if the new 
transaction purports to cancel the earlier one, or contains conditions 
substantially different from those contained in the original mortgage, 
or an additional area of land is included in this security, the transaction 
may amount to a fresh mortgage as evidencing an intention to transfer 
an interest in property and not merely to create a security. 7. In Hunter 
v. Abdul Ali Q the distinction between a mortgage and a charge was stated 
as follows: 


“In the case of a charge there is no transfer of any interest in 
the property in favour of the charge-holder as in the case of a mort¬ 
gage. A charge is merely a security for payment of money to be 
enforced against the property charged. Thus, from the very nature 
of it, as a general rule, a charge cannot be enforced against a trans¬ 
feree for consideration without notice. In fact this constitutes an 
essential distinction between a mortgage and a charge. As in the 
case of a mortgage there is a transfer of interest, a transferee of the 
mortgaged property can acquire only the remaining interest of the 


Madhab. 

(’41) 28 AIR 1941 Cal 426 (440, 441) : 195 
Ind Cas 856, Bhupati Banerjee v. Bon 
Behary Roy. (A borrowing sum from B 
and mortgaging certain properties—Con¬ 
sent decree creating charge in favour of 
C on same properties—Further advance 
by B to A secured by instrument called 
further charge—Instrument incorporating 
provision in first mortgage regarding 
transfer of property to mortgagee amounts 
to mortgage.) 

(’05) 9 Cal W N 1001 (1002) (DB), Nobin 
Chand Naskar v. Raj Coomar Sarkar. 

(18) 5 AIR 1918 Cal 194 (196) : 44 Ind Cas 
734 (DB), Samiruddin v. Abdul Syed. 

Also see Section 100, Note 13. 

[See however (’41) 28 AIR 1941 All 345 
(349, 351) : ILR (1941) All 691 : 196 Ind 
Cas 425 (FB), JJ. P. Government v. Man- 
mohan Das. (Case under the Electricity 
Act, 1910, S. 9 (2).) 

(14) 1 AIR 1914 Nag 32 (34) : 10 Nag L R 
81 : 26 Ind Cas 601, Khem Chand v. 
Maloo.] 

5. (’21) 8 AIR 1921 Mad 514 (515) : 66 Ind 
Cas 554 (DB), Ramasavni Iyengar v. Kup- 
pusami Iyer. 

(’26) 13 AIR 1926 Mad 903 (904) : 95 Ind 
Cas 447, Sambasiva Iyer v. Venkatarama 
Iyer. 

* (’36) 23 AIR 1936 Lah 482 (484) : 163 Ind 
Cas 69 (DB), Benaras Bank Ltd., Saha - 
ranpur v. Harparshad. 

ISee also (’37) 24 AIR 1937 Lah 35 (37) : 


17 Lah 659 : 164 Ind Cas 381 (DB), Vir 
Bhan v. Salig Ram.] 

6. (’32) 19 AIR 1932 Lah 465 (466) : 13 
Lah 660 : 139 Ind Cas 49 (FB), Slier Singh 
v. Dana Ram. (AIR 1921 Mad 514 fol¬ 
lowed.) 

('21) S AIR 1921 Mad 514 (515) : 66 Ind Cas 
554 (DB), Rarnasami Iyengar v. Kuppu- 
swami Iyer. 

(14) 1 AIR 1914 All 187 (188) : 36 All 201 : 
22 Ind Cas 973 (DB), Jwahir Mai v. Rani 
Indomati. 

7. (’43) 30 AIR 1943 Pesh 24 (26) : 206 
Ind Cas 137 (DB), Hardial Wasa Ram v. 
Zafran Karim Khan. (The provisions of 
the Punjab Alienation of Land Act are 
therefore not attracted.) 

(’32) 19 AIR 1932 Lah 465 (466) : 13 Lah 
660 : 139 Ind Cas 49 (FB), Sher Singh v. 
Daya Ram. (Such a transaction does not 
amount to a fresh alienation of an inte¬ 
rest in the land so as to attract the Punjab 
Alienation of Land Act—All that was 
done was that mortgagor took a further 
advance on the security of the land al¬ 
ready mortgaged.) 

7a. (’43) 30 AIR 1943 Pesh 24 (27) : 206 
Ind. Cas 137 (DB), Hardial Wasa Ram v. 
Zafran Karim Khan. 

(’32) 19 AIR 1932 Lah 465 (467) : 13 Lah 
660 : 139 Ind Cas 49 (FB), Sher Singh v. 
Daya Ram. 

8. (’32) 19 AIR 1932 Oudh 336 (340) : 8 
Luck 168 : 143 Ind Cas 692 (DB). (This 
was approved in AIR 1937 Oudh 35 (FB).) 



9612 [S 58 N 4] 


MORTGAGE, ETC., DEFINED 


mortgagor and is therefore bound by the mortgage. But in the case 
of a charge, there being no transfer of interest, it cannot ordinarily 
be enforced against a transferee for value without notice.” 

It may also be noted that a charge is not, like a mortgage, subject to 
redemption or foreclosure. 9 See also S. 100, Note 15. 

A mere undertaking by the borrower of money that he will not 
alienate his property until the loan is paid does not transfer any interest 
in the property to the creditor and a document merely containing such 
an undertaking is, therefore, not a mortgage. 10 But where a covenant 
not to alienate is associated with words expressly making property a 
security for the debt, there may be a transfer of an interest constituting 
a mortgage. 11 Whether there is a transfer of an interest depends upon 
the intention of the parties gathered from the document as a whole. 12 
It is not necessary that there should be a formal transfer of interest in 
so many words. 13 Where a bond provided for re-payment of a debt and 
stated “as collateral security I mortgage 23 bighas,” etc., but there was 
no express transfer of any interest, it was held that it was a mortgage. 14 
Where the true nature of the contract between the parties is one of a 
charge, the erroneous belief of the parties that they had created a simple 
mortgage would not affect such true nature of the document. 15 The word 
“taran" is ordinarily understood to signify a charge rather than a mort- 


9. (1866) 147 R R 129 (132) : 35 Beav 234 : 
35 L J Ch 253 : L R 5 Eo 115 : 12 Jur 
(NS) 85 : 13 L T (NS) 783 : 14 W R (Eng) 
298, Earl Poulett v. Hood. 

(’33) 20 AIR 1933 All 934 (938) : 147 Ind 
Cas 302 (DB), Matlub Hassan v. Mt. Kala- 
wati. 

10. t (’17) 4 AIR 1917 All 4 (5, 6) : 39 All 
244 : 39 Ind Cas 18 (FB), Mohan Lai v. 
Indomati. 

(’68) 3 Agra 270 (270) (DB), Choonee Lall 
v. Puhulwan Singh. 

(’79) 2 All 449 (450) (DB), Bhupal v. Jag 
Ram. 

('69) 1NWPHCR 159 (160) (DB), Ram 
Buksh v. Sookh Deo. 

(’78) 3 Cal 336 (337, 338) : 1 Cal L R 91 
(DB), Guroo Singh v. Latafut Hossain. 

t (’37) 24 AIR 1937 Lah 35 (37) : 17 Lah 
659 : 164 Ind Cas 381 (DB), Vir Bhan v. 
Salig Ram. (It is a charge.) 

[See also (’81) 7 Cal 196 (197) : 8 Cal L R 
454 (DB), Najibulla Mulla v. Nusir Mistri. 

(’81) 8 Cal L R 157 (160) (DB), Gangagotti 
Pal v. Ram Sunder Dutt. (The circum¬ 
stances that the judgment-debtor induced 
the judgment-creditor from time to time 
to put off the sale of his property, by 
promising that he would not sell the pro¬ 
perty to anybody else, could not convert 
such promise into mortgage.) 

(’34) 21 AIR 1934 Pat 495 (496, 498) : 13 
Pat 620 : 155 Ind Cas 47 (DB), Abdul 
Latif Mian v. Debi Mahton. 

(’06) 33 Cal 985 (992) : 4 Cal L Jour 219 
(DB), Royzuddi Sheikh Kali v. Kritar- 
thanath Mukherjee. (Clause against 
alienation is needless in a deed of mort¬ 
gage.) 

( 71) 3 N W P H C R 205 (206) (DB), 
Koondun Lai v. Wazeer Alt. (Such a 


stipulation, though entitling the contractee 
to sue on breach of it, cannot be enforced 
by third person, an assignee of the bond)] 

11. (’71) 6 Beng L R App 14 (14) (DB), 
Lala Ramdhari Lai v. Janessar Das. 

f (’16) 3 AIR 1916 Pat 11 (13) : 1 Pat L 
Jour 563 : 38 Ind Cas 37 (DB), Anand 
Ram v. Dhanpat Singh. 

12. (’90) 13 All 28 (37) : 1890 A11WN 216 
(DB), Kishan Lai v. Ganga Ram. 

( 06) 29 Mad 531 (533) (DB), Kola Venkata- 
narayana v. Vupvala Ratnam. 

13. t(’ll) 11 Ind Cas 629 (632) (DB) (Mad), 
Balasubramania Nadar v. Sivnaguru 
Asari. (Nor is it necessary that there 
should be a statement that the mortgagee 
shall recover his money by sale of the 
property.) 

•(12) 16 Ind Cas 209 (209) (DB) (Mad), 
Rama Brahman v. Venkatanarasu Pantu - 
lu. 

(’14) 1 AIR 1914 Mad 333 (333) : 24 Ind 
Cas 24 (DB), Venkatarama Aiyar v. Suppa 
Nadan. 

(’15) 2 AIR 1915 Mad 370 (371) : 26 Ind 
Cas 274 (DB), Ponnuranga Mudaliar v. 
Thandavaraya Mudaliar. 

(18) 5 AIR 1918 Mad 558 (560) : 42 Ind 
Cas 349 (DB), Ryrappan Nambiar v. Ra¬ 
ma n Nambiar. 

[ See also (’37) 24 AIR 1937 Mad 148 (149) 
170 Ind Cas 840, Subbaraya Pillai v. 
Pichaipillai Udayan .] 

14. (’05) 9 Cal W N 1001 (1002) (DB), 

Nobin Chand Naskar v. Raj Coomar 
Sarkar. 

15. (’27) 14 AIR 1927 Sind 66 (75) : 97 Ind 
Cas 391, Official Receiver v. Tirathdas 
Mewaram. 

(14) 1 AIR 1914 Nag 32 (36) : 10 Nag L R 
81 : 26 Ind Cas 601, Khemchand v. Malloo. 
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gage. 16 Where A-and B executed a mortgage to X and subsequently 
A borrowed a further sum of money from X and executed a further deed 
stating that until the latter sum was paid he was not entitled to redeem 
the earlier mortgage, it was held that the deed was a mortgage that 
there was a transfer of an interest by way of security and that explicit 
and express transfer of an interest was not necessary. 17 A executed 
a mortgage in favour of B, C and D. On a partition between B, C and D 
the mortgage ^ell to the share of D. A subsequently executed an instru- 
ment in favour of D recognizing D as the sole mortgagee, raising the 
rate of interest and stipulating for an extension of the period of redemp- 
tion. It was held that this was not a fresh mortgage but merely an agree¬ 
ment. 1 Where by a compromise between the mortgagor and the mortgagee 
the mortgagee released certain items from the mortgage, it was held that 
this did not effect any fresh transfer of interest to the mortgagee in 
respect of the non-released portions and was therefore not a mortgage. 19 
In a bond the executant admitted the receipt of a certain amount from 
the obligees and agreed to pay interest regularly. Further, it was stipu¬ 
lated that in default of payment of interest the executant would put the 
obligees in possession of a certain specified property referred to as the 
“mortgaged property” and that the obligees would be at liberty to enjoy 
the usufruct and appropriate the profits to the interest. There was 
another mention of the “mortgaged property” and at the end it was 
agreed that on payment of the entire money due to the obligees, the 
executant would be entitled to take back the property, and the recitals 
ended with the following words: “I . . . write this Arki mortgage deed 
so that it may be of use when needed.” It was held that although the 
obligees had no immediate right to take possession, yet the right to take 
possession upon default in the payment of interest came into existence at 
the date of the execution of the bond in the same way as the right to put 
the property to sale upon a breach of a contract under a simple mortgage 
comes into existence when the bond is executed. The deed therefore 
operated as a mortgage bond from the date of its execution. 19 * See also 
the undermentioned cases. 20 Debentures issued by a company are not 


16. (’33) 20 AIR 1933 Bom 298 (300) : 145 
Ind Cas 582 (DB), Manekchand v. Gane- 
shlal. 

17. * (’22) 9 AIR 1922 All 174 (177, 178) : 
44 All 37 : 63 Ind Cas 750 (FB), Harpra- 
sad v. Ram Chandra. 

(’30) 17 AIR 1930 P C 176 (177) : 5 Luck 
365 : 57 Ind App 173 : 123 Ind Cas 191 
(P C), Aditya Prasad v. Ram Ratan Lai. 

(’26) 96 Ind Cas 555 (557) (DB) (All), 
Daulat Bibi v. Gajadhar Prasad Singh. 

18. (’25) 12 AIR 1925 All 501 (502) : 47 
All 310 : 86 Ind Cas 1027 (FB), In re 
Rameshwar Prasad. 

19. (’18) 5 AIR 1918 Mad 1204 (1206, 1209) : 
37 Ind Cas 692 (DB), Ravi Varma Rajah 
v. Rama Subramania Pattar. 

19a. (’43) 30 AIR 1943 All 337 (339) : ILR 
(1943) All 802 : 209 Ind Cas 396 (FB), 
Chhadamrai v. Ram Naresh. (It was 
contended that the bond was a simple 
money bond at its inception, but was 
• liable to be converted into a usufructuary 
mortgage on default in payment of inte¬ 
rest.) 

20. ('34) 21 AIR 1934 All 950 (950, 951) : 


153 Ind Cas 607, Jassa v. Dhani Ram. 

(’89) 14 Bom 377 (380) (DB), Bulakhi Gann 
Shet v. Tukaram Bhat. (Land given as 
security for repayment of loan under 
instalment bond, which contained an ex¬ 
press power of sale in case of default— 
Bond held a simple mortgage bond.) 

(’90) 14 Bom 577 (579) (DB), Onkar Ram- 
shet Marwadi v. Govardhan Parshotam- 
das. (A bond contained the following 
stipulation as regards the liabilities of 
sureties, “in respect of this we have given 
you in writing as a nazargahan (i.e. 
sight mortgage) the fields belonging to 
ourselves and which we are enjoying. . . . 
If we do not pay according to contract 
you may sell the aforesaid number 
through the Court and recover your 
amount. If any balance remains we will 
pay it off personally or by means of our 
other property”— Held that the document 
must be treated as creating a mortgage 
and not a mere charge.) 

(’90) 15 Bom 183 (185, 186) (DB), Venka- 
tesh Shetti v. Narayan Shetti. (Bonds 
which do not give possession or provide 
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mortgages, though they bind the estate of the company. 21 

Where persons are used to recognise legal terms in a particular form 
of transaction, it is presumed that they intend that those terms should 
have their ordinary meaning. Where therefore a person states in the 
document that he had “mortgaged” the property, it will be assumed 
that he intended to transfer an interest in the property. 22 The nature 
of the interest transferred may also be a matter of implication. Thus, 
where in a mortgage there is covenant to pay and a charge on property, 
it implies that the property may be sold for the debt and the mortgage 
is a simple mortgage. 23 


Since a mortgage is a transfer of an interest in immovable property 
such interest is capable of transfer by way of assignment, mortgage, 
etc., 24 and is heritable. 25 But the assignee of the mortgage without 
privity of the mortgagor takes it subject to the state of account between 
the mortgagor and the mortgagee at the date of the transfer. 26 Further 
a payment by the mortgagor to the mortgagee without notice of the 
assignment is binding on the mortgagee. 27 And the result of the principle 
that a mortgage is a transfer of an interest in immovable property is that 
from the time of lending his money, the mortgagee whether he be in or 
out of possession, acquires the right to have the mortgaged property 
secured from deterioration in the hands of the mortgagor or of any other 
person to whose rights those of the mortgagee are superior. 28 

An equitable mortgagee of a lease in England has no privity of estate 
with the lessor and is not liable to him on the covenants in the lease,, 
even though he may have entered into possession by virtue of his mort¬ 
gage. 29 

Where after the period of grace under Regulation XVII of 1806 the 
mortgagee sues for possession as owner and the suit is compromised by 
allowing the mortgagor a further period of redemption, it has been held 
that this compromise does not constitute a fresh mortgage. 30 


5. Sub-mortgages.—As has been seen already the right of a mort¬ 
gagee is itself a right in rem and can be transferred by way of a mortgage. 

for foreclosure or sale, but merely pledge Bur Rul 89 : 32 Ind Cas 506, Mi Hla Yin 
property as security for a loan are re- v. Mi Hman. 


garded as mortgages in the Bombay 
Presidency.) 

(’91) 1891 Bom P J 284 (DB), Copinath v. 
Baleram. 

(’87) 14 Cal 687 (690, 691) (DB), Madho 
Misser v. Sidh Binaik. 

( 06) 33 Cal 1133 (1153) : 10 Cal W N 1010 
(DB), Jagatdhar Narain Prasad v. M. 
Brown. 

(’07) 4 All L Jour 253 (256) : 1907 All W N 
83 (DB), Godh Shukul v. Sakla Kunwar. 

21. (1877) 26 W R (Eng) 123 (124) : 7 Ch 
D. 332 : 38 L T 377, Norton v. The Florence 
Land and Public Works Co. (Ltd.). 

(’39) 26 AIR 1939 Mad 202 (203) : ILR (1939) 
Mad 199 : 183 Ind Cas 639 (DB), Viswa- 
nadhan v. M. S. Menon. (Quaere.) 

22. (’41) 28 AIR 1941 Lah 274 (275) : 198 
Ind Cas 100 (DB), Sampuran Singh v. 
Ahmad Din. 

23. (’41) 28 AIR 1941 Lah 274 (275) : 198 
Ind Cas 100 (DB), Sampuran Singh v. 
Ahmad Din. 

24. (16) 3 AIR 1916 Upp Bur 5 (6) : 2 Upp 


25. (13) 18 Ind Cas 455 (457) (DB) (Cal), 
Bliupendra Narayan Dutt v. Rajendra 
Nath Dutt. 

26. (1798) 31 E R 62 (66) : 4 Ves 118, 
Mathews v. Wallwyn. 

27. (1799) 31 E R 198 (199) : 4 Ves 389,. 
William v. Sorrell. 

28. (’05) 28 Mad 208 (209) (DB), Aiyappa 
Reddi v. Kuppusami Reddi. 

29. (1848) 41 E R 1120 (1123) : 2 Ph 717: 
18 LJ Ch 15 : 12 Jur 952, Moore v. Greg- 
(Lucas v. Comerford, 3 Bro C C 166 
overruled.) 

[See also (1857) 26 L J Ch 389 (393) : 8 
De G M & G 815 : 5 W R (Eng) 437, 
Cox v. Bishop .] 

30. (’73) 20 Suth W R 176 (176, 177) (DB), 
Brijo Mohun Sutputthy v. Radha Mohun 
Dey. 

(’68) 10 Suth W R 359 (360) (DB), Bazloor 
Ruheem .v. Abdoollah. 

[See also (’24) 11 AIR 1924 Lah 696 (697) : 
76 Ind Cas 272 (DB), Kokan v. Sofcan.J 
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S U c h a mortgage by the mortgagee of his right is called a sub-mortgage, 1 
and all the provisions of law applicable to mortgages will apply to sub¬ 
mortgages also, such as attestation, registration, etc. 2 A mortgagee can 
also effect an equitable sub-mortgage of his right by deposit °of the 
mortgage deed, 8 or where the original mortgage is itself one by deposit 
of title deeds, by a second deposit of such title deeds. 4 Further as a 
mortgagee-right is an interest in immovable property priorities will be 
governed by the rules applicable to interests in immovable property. 
Thus, a sub-mortgagee is entitled to be paid the amount due to him 
under his sub-mortgage in priority to the claim of a subsequent assignee 
of the mortgage rights. 4 * Even in England a mortgage-debt, although a 
chose in action, is regarded as an interest in land and priorities are 
governed by the rules applicable to such interests and not by the rules 

which apply to interests in personality. 5 


But the sub-mortgagee without privity of the mortgagor only takes 
subject to the state of account between the mortgagor and the mortgagee 
at the date of the sub-mortgage. 6 It is also settled that payments of 
interest and payments on account of capital made by the mortgagor to 
the mortgagee after, but without knowledge of, the transfer, must in the 
absence of collusion, be allowed to the mortgagor as against the sub¬ 
mortgagee. 7 The doctrine extends to cases where the whole mortgage- 
debt is, under similar circumstances, paid off. 8 But if the original mort- 


Section 58 Note 5 

1. (’16) 3 AIR 1916 Upp Bur 5 (6) : 2 Upp 
Bur Rul 89 : 32 Ind Cas 506, Mi Hla Yin 
v. Mi Hman. 

2. (’35) 22. AIR 1935 Rang 483 (483) : 160 
Ind Cas 727, U Thit v. U Paw I. 

3. (’36) 23 AIR 1936 Rang 366 (366) : 164 
Ind Cas 724, Maung Thaung v. M. M. K. 
Chettyar Firm. 

4. (’38) 25 AIR 1938 Mad 865 (874) : 181 
Ind Cas 827 (DB), Ramanathan Chettiar 
v. Dowlat Singjee. 

(’35) 22 AIR 1935 Rang 483 (483) : 160 Ind 
Cas 727, U Thit v. U Paw 1. 
i(’37) 24 AIR 1937 Rang 69 (69, 70) : 14 
Rang 522 : 168 Ind Cas 830 (DB), Gur- 
nam Kaur v. R. K. Banerjee. 

[See also (’09) 5 Low Bur Rul 93 (94) : 4 
Ind Cas 288 (288) (DB), Aw Nim v. 

Raman Chetty .] 

4a. (’43) 30 AIR 1943 Mad 100 (103) : ILR 
(1943) Mad 195 : 207 Ind Cas 137 (DB), 
Manawala Ayyar v. Mohammad Yoosaf. 

5. (1901) 70 L J Ch 477 (484) : 84 L T 
397 : 49 W R (Eng) 451 : 17 T L R 413 : 
(1901) 2 Ch 231, Taylor v. London and 
County Banking Company. 

[See (’17) 4 AIR 1917 Mad 928 (930) : 40 
Mad 683 : 34 Ind Cas 859 (DB), Subra- 
mania Aiyar v. Subramania Pattar.~\ 

6. (1899) 68 L J Ch 572 (575) : 81 L T 
• 111 : 47 W R (Eng) 620, Dixon v. Winch. 

( Mathews v. Wallwyn, (1798) 4 Ves 118, 
followed—Affirmed on appeal in Dixon v. 
Winch, (1900) 69 L J Ch 465.) 

(1914) 83 L J Ch 166 (170) : 109 L T 727 : 
(1914) 1 Ch 22 : 58 S J 81 : 30 T L R 72. 
De. Lisle v. Union Bank of Scotland. 

( 39) 26 AIR 1939 All ' 719 (720) : ILR 

(1939) All 943 : 187 Ind Cas 142 (DB;, 


Bhagwati Prasad v. Dullan Singh. 

(’28) 15 AIR 1928 Mad 382 (383) : 107 Ind 
Cas 808 (DB), Ramanathan Chettiar v. 
Sethurama Madige Rao. 

(’19) 6 AIR 1919 Mad 1082 (1082) : 4b Ind 
Cas 769 (DB), Chakrapani v. Lachimia,- 
chi. (There is no necessity to give notice 
of the sub-mortgage to the mortgagor.) 
(’28) 15 AIR 1928 Nag 223 (224, 225) : 109 
Ind Cas 195 (DB), Chotesha v. Mt. Mak- 
tum Bi. (No reason to make any differ¬ 
entiation in case of usufracluary mort¬ 
gage.) 

7. (1880) 50 L J Ch 218 (220) : 43 L T 
687 : 29 W R (Eng) 231 : 16 Ch D 178, 
In re Lord Southamptons Estate. 

(1899) 68 L J Ch 572 (575) : 81 L T 111 : 47 
W R (Eng) 620, Dixon v. Winch. (Willi¬ 
ams v. SoT~rell, (1798) 4 Ves 359, relied 
on.) 

(’28) 15 AIR 1928 Rang 30 (31) : 5 Rang 
749 : 105 Ind Cas 474, Maung Shan Hpyu 
v. U Po Thaw. 

*(1900) 1900 Pun Re No. 31 page 102 (107) : 
1900 Pun L R No. 219 (FB), Chela Ram 
v. Walidad. 

8. (1901) 70 L J Ch 144 (147) : (1901) 1 
Ch 213 : 83 L T 704 : 49 W R (Eng) 186: 
17 TLR 143, Turner v. Smith.. 

(’05) 29 Bom 199 (202) : 6 Bom L R 836 
(DB), Shahadev v. Shek Papa. 

(’95) 1895 Pun Re No. 12 page 46 (48) 

(DB), Raman v. Deva Singh. 

*(1900) 1900 Pun Re No. 31 page 102 (111) : 
1900 Pun L R 219 (FB), Chela Ram v. 
Walidad. 

(’24) 11 AIR 1924 Oudh 209 (216) : 75 Ind 
Cas 579 (DB), Mohan Singh v Seica 
Ram. 

(’13) 18 Ind Cas 389 (390) (Oudh). Kcinhai 
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gagor has notice of the sub-mortgage he cannot make any payment to the 
mortgagee so as to bind the sub-mortgagee 9 and cannot dispossess the 
sub-mortgagee (where the mortgage is with possession) without redeem¬ 
ing him. 10 

The transfer by way of sub-mortgage cannot affect the rights of the 
mortgagor in any way. Thus, where the sub-mortgagee brings the 
mortgagee’s interest to sale and purchases it himself, he cannot resist 
a suit by the mortgagor for redemption of the original mortgage. 11 If 
the mortgage is void 12 the sub-mortgage is also void. 


The position of a mortgagee in relation to the sub-mortgagee is 
closely analogous to that of a surety 13 and he is liable to the sub¬ 
mortgagee for the debt even if he is unable to recover the debt from the 
mortgagor. He cannot, for instance, by taking a fresh mortgage in 
discharge of his earlier mortgage, prejudice the rights of his sub¬ 
mortgagee to proceed to bring the mortgagee’s rights under the earlier 
mortgage to sale. 14 


As to the procedure for enforcing the rights of the sub-mortgagee, 
see the commentaries on the Code of Civil Procedure, O. 34 R. 1, Note 9 
in-the Appendix. 

In a suit by the mortgagor for redemption against the mortgagee and 
his sub-mortgagee, the proper form of the decree is that upon the amount 
due to the mortgagee being paid into Court, the mortgagee and the sub¬ 
mortgagee should re-convey the estate to the mortgagor; the mortgagor 
is not bound to wait until the accounts between the mortgagee and the 
sub-mortgagee are settled. 15 In the undermentioned case 16 it was held 
that in such a suit the judgment should direct an account of what is due 
to the original mortgagee and then of what is due to the sub-mortgagee 


Lai v. Mahadeo Prasad. 

( 05) 8 Oudh Cas 140 (141), Baldeo Pershad 
v. Gur Bux Singh. 

(’38) 25 AIR 1938 Pesh 73 (76) : 178 Ind 
Cas 344 (DB), Bhag Chand v. Snjan 
Singh. 

(17) 4 AIR 1917 Mad 11 (11) : 37 Ind 
Cas 778 (DB), Poosarla Chinnasu ■amy v. 
Venkatarama Krishnayya. 

f (’32) 19 AIR 1932 Mad 115 (116, 117) : 55 
Mad 320 : 135 Ind Cas 535 (DB), Viswa- 
natha Ayyar v. Chimmu Kutti Amma. 
(Payment out of Court.) 

(’21) 8 AIR 1921 Mad 374 (376) : 63 Ind 
Cas 192 (DB), Muhammad Haji v. Moidin 
Kutti. 

[See also (’40) 27 AIR 1940 Pesh 25 (26) : 
189 Ind Cas 665, Dost Mohammad v. 
Dhcru Mai.] 

9. *(1900) 1900 Pun Re No. 31 page 102 
(111) : 1900 Pun L tl 219 (PB), Chela 
Ram v. Walidad. 

( 09) 12 Oudh Cas 260 (267) : 3 Ind Cas 
917 (919) (DB), Muhammad Bashir-vz- 
Zaman v. Pandit Suraj Narayan. 

T(’13) 18 Ind Cas 389 (390) (Oudh), Kanhai 
Lai v. Mahadeo Prasad. 

10. (’08) 18 Mad L Jour 462 (463) (DB), 
Narayana Mitdali v. Raghavammal. 

(’25) 12 AIR 3925 Rang 140 (142) : 2 Rang 
561 : 84 Ind Cas 984 (DB), Ma Mvat Gy i 
v. Ma Ma Nyan. 


[See aho (1900) 1900 Pun Re No. 31 page 

102 (111; : 1900 Pun L R 219 (FB), Chela 
Ram v. Wahidad. (Sub-mortgagee held 
entitled to retain possession against ori¬ 
ginal mortgagor having notice of sub¬ 
mortgage, until payment of amount due 
under sub-mortgage.)] 

11. (’10) 5 Ind Cas 935 (936) (DB) (Mad), 
Ana Pattar v. Swaminatha Pattar. 

12. (1851) 51 E R 475 (483, 484) : 15 Beav 

103 : 21 L J Ch 545, Cockell v. Taylor. 

13. (18; 5 AIR 19)3 Lah 310 (312) . 1918 
Pun Re No. 3 : 44 Ind Cas 213 (DB), 
Ram Chandra v. Mewi Ram. 

(13) 18 Ind Cas 389 (390) (Oudh), Kanhai 
Lai v. Mahadeo Prasad. 

(’40) 27 AIR 1940 Pesh 25 (26) : 189 Ind 
Cas 665, Dost Mohammad v. Dheru Mai. 

14. (19) 6 AIR 1919 Mad 1082 (1083) : 45 
Ind Cas 769 (DB), Chakrapani v. Lachi- 
miachi. 

(’08) 18 Mad L Jour 462 (463) (DB), Nara¬ 
yana Mudali v. Raghavammal. 

15. (1864) 55 E R 429 (430) : 33 Beav 417, 
Lysaght v. Westmacott. 

(’27) 14 AIR 1927 Mad 703 (704) : 101 Ind 
Cas 728, Venkatramani Ayyar v. Ranga- 
swami Chetty. 

(’06) 28 All 638 (641) : 3 All L Jour 548 
(DB), Gokul Das v. Dehi Prasad. 

16. (’91) 15 Bom 692 (693) (DB), Narayan 
Vithal v. Ganoji. 
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and that upon payment to the latter of the sum due to him not exceeding 
the sum due to the original mortgagee, and upon payment of the residue, 
if any, of what is due to the original mortgagee, both shall re-convey the 
property to the mortgagor. 

Where pending a suit for redemption against the mortgagee and the 
sub-mortgagee the mortgagee dies and his representatives are not brought 
on record, the suit abates as the mortgagor has no cause of action against 
the sub-mortgagee. 17 

As to the sub-mortgagee’s right to sue for a decree for sale or fore¬ 
closure, see S. 67, Note 21. 

6. Agreement to grant or accept a mortgage.—An agreement to 
give a mortgage merely creates a right in the promisee to get a regular 
deed of mortgage, and does not, of itself, create any mortgage or charge 
upon the immovable property dealt with by the agreement. 1 

In England it is well settled that an agreement to borrow or to lend 
a sum of money will not be specifically enforced. An agreement to 
mortgage for a sum of money to be advanced cannot, therefore, be 
specifically enforced 2 though a suit for damages for breach of such a 
contract will lie. 3 The law is the same in this country also. 4 Similarly, 
a mortgage holds good to the extent of the amount paid. Where any 


17. (’96) 20 Bom 549 (552) (DB), Padgaya 
v. Baji. 

Abo see S. GO, Note 19. 

Section 58 Note 6 

1. *(’30) 17 AIR 1930 P C 76 (78) : 123 IncI 
Cas 157 (PC), Hukamchand Kasliioal v. 
Radha Kishen Moti Lai. 

t (’38) 25 AIR 1938 Mad 889 (892) : ILR 
(1939) Mad 7 : 178 Ind Cas 220 (FB). 
Venkataramasami v. Imperial Bank of 
India. 

(’23) 10 AIR 1923 Bom 287 (287) : 73 Ind 
Cas 296, Tirthdas Ghanshamdas v. Sadhu 
Singh. 

(’38) 25 AIR 1938 Bom 357 (358) : 177 Ind 
Cas 467 (DB), Waman Mahadeo v. Janar- 
dan Bahvant. 

(’32) 19 AIR 1932 Oudh 54 (56) : 7 Luck 
237 : 134 Ind Cas 1093 (DB), Rani Hait v. 
Pohkar. 

(’05) 28 Mad 54 (55) (DB), Konchadi Shan- 
bhogue v. Shiva Rao. 

(’69) 11 Suth WR 520 (521) (DB), Mr. M. 
P. Currie v. M. R. Chetty. (An agree¬ 
ment to deposit deeds and to execute a 
proper agreement is not actual mortgage 
and does not come within clause (2) of 
S. 17 of Act XX of 1866.) 

Also see S. 100, Note 5. 

2. (1859) 54 E R 68 (69) : 27 Beav 175 : 29 
L J Ch 240 : 7 W R (Eng) 710, Rogers 
v. Challis. 

(’38) 25 AIR 1938 Bom 357 (358) : 177 I. C. 
467 (DB), Waman Mahadeo v. Janardan 
Balwant. 

(’25) 12 AIR 1925 Rang 291 (293) : 4 Rang 
1 : 94 Ind Cas 567 (FB), Maung San Min 
v. Maung Po Hlaing. 

<’92) 61 L J Ch 244 (246) : (1892) 1 Ch 
271 : 66 L T 402 : 40 W R (Eng) 182, 
Western Waggon Co. v. West. 


(1898) 67 L J O B 470 (471) : 46 WR (Eng) 
545 : 1898 A C 309 : 78 L T 426 : 14 TLR 
298, The South African Territories, Lid. 
v. Wellington. 

\See also (1862) 54 E R 932 (935) : 30 Beav 
371 : 31 L J Ch 386 : 8 Jur (N S) 275 : 5 
L T 784 : 10 W R (Eng) 283, Sicker v. 
Mosentlial. 

( 27) 14 AIR 1927 Oudh 55 (57, 58) : 2 Luck 
299 : 99 ind Cas 483 (DB), Hukmichand 
v. Pioneer Mills. Lid.) 

3. (1898) 67 L J Q B 470 (471) : 1898 A C 
309 : 46 W R (Eng) 545 : 78 L T 426 : 14 
TLR 298. The South African Territories. 
Ltd. v. Wellington. 

4. (’88) 12 Bom 242 (245, 246), Daiuhhai 
v. Abubaker. 

i (’36) 23 AIR 1936 Lah 727 (729 ) : 17 Lah 
270 : 164 I. C. 582 (DB), Sewa Singh v 
Milkha Singh. 

(’77) 2 Mad 79 (79) (DB), Anakaran Kasim 
v. Saidamaddath. 

(’18) 5 AIR 1918 Mad 364 (365) : 45 Ind Cas 
161 (DB), Rajagopala Aiyar v. Doxvood 
Rowther. 

(’19) 6 AIR 1919 Mad 322 (326) : 41 Mad 
959 : 49 Ind Cas 291 (DB), Meenakshi- 
sundara Mudaliar v. Rathnasami Pillai. 

(’25) 12 AIR 1925 Mad 62 (63) : 47 Mad 
698 : 80 I. C. 5, Yadavendra Bhatta v. 
Srinivasa Babv.. 

(’35) 22 AIR 1935 Mad 1045 (1045) : 159 

Ind Cas 1034, Soma Pursa v. Narauava 
Bhatta. (Unpaid portion of loan kept 
with mortgagee for payment to mortga¬ 
gor is not debt and cannot be sued upon 
nor enforced specifically.) 

(’05) 8 Oudh Cas 5 (9), Ramanand v. Nak- 
ched. 

(’08) 11 Oudh Cas 217 (218), Mehdi Abbas 
v. Muhammad Fakhr-ud-din. 



908 [S 58 N 0-7] 


MORTGAGE, ETC., DEFINED 


part of the amount agreed to be advanced remains unpaid, a suit will not 
lie for recovering such part. 43 (See also Note 18). Where, however, 
money has actually been advanced, and subsequently the borrower agrees 
to mortgage property to secure such advance, such an agreement can 
be specifically enforced. 5 

The principle that an agreement to lend a sum of money is not 
specifically enforceable, has no application where money has been left 
with the mortgagee to pay off the mortgagor’s creditor and on the failure 
of the mortgagee to do so, the mortgagor sues to recover the money. 6 


So also where the mortgagor allows the loan to remain with the 
mortgagee on the understanding that it is to be taken by him from time 
to time, a suit for its recovery is not one to enforce a contract of loan 
but merely one for recovery of a deposit. 7 

Where A mortgaged to B certain property with possession for moneys 
advanced by B, but possession could not be given as the property had 
been seized by the Collector under a decree against A, it was held by 

the Privy Council that B was entitled to damages for non-delivery of 
possession. 8 


Where money is lent on the express condition that a mortgage there- 
lor will be executed, and a mortgage is subsequently so executed, the 
debt cannot be said to be independent of the mortgage and cannot be 
considered an “antecedent debt” binding under the Hindu law on the 
sons of the borrower. But if the agreement is merely to execute a mort¬ 
gage as and when called upon to do so, the fact that a subsequent 
mortgage is called for and executed will not make the debt and the 
mortgage form part of the same transaction but the debt will constitute 
an antecedent debt” within the meaning of the Hindu law. 9 


TJ . * 1 ^ ^ in lieu of earlier mortgage, found invalid 

-—Revival of earlier mortgage.—Where a new security is accepted in 
heu of an old one but the former is found to be invalid, the mortgagee 
can fall back upon the earlier one. 1 In the undermentioned case 2 where 
the mortgagee accepted a new security from certain reversioners of a 
indu, for an old one, and in a suit on the later mortgage, it was found, 


4a. T ( 42) 29 AIR 1942 Lah 234 (236) : ILR 
(1943) Lah 746 : 202 Ind Cas 3<i7 (DB), 
So'nan Lai v. Lab li Singh. (The mort¬ 
gagee cannot be compelled to lend more. 
If possession has passed, the mortgagor 
might sue to get it back or take steps to 
relieve himself of some of other condi¬ 
tions of mortgage. If he has suffered any 
loss he may sue for damages. But it is 
clear that unpaid part of the mortgage- 
money is not a debt nor has the mort- 
gagoi an actionable claim for its recovery 
against the mortgagee.) 

5. (1871) 41 L J Ch 96 (97) : L R 13 Eq 
76, Ashton v. Corrigan. 

(1873) 21 W R (Eng) 571 (571) : L It 16 

Eq 18 : 43 L J Ch 192, Herman v. Hod¬ 
ges. 

(’28) 15 AIR 1928 P C 80 (82) : 55 Ind App 
107 : 7 Pat 305 : 107 Ind Cas 337 (PC), 
Jewan Lai Daga v. Nilmani Chaudhuri 

(27) 14 AIR 1927 Oudh 55 (58) : 2 Luck 
299 : 99 Ind Cas 483 (DB), Hukmichand 
v. Pioneer Mills. Ltd. 


*(T9) 6 AIR 1919 Mad 322 (326) : 41 Mad 
959 : 49 Ind Cas 291 (DB), Meenakshi- 
sundara Mudaliar v. Rathnasami Pillai. 

6. (’33) 20 AIR 1933 Lah 1 (2, 3) : 140 Ind 
Cas 495, Thakar Singh v. Jagat Singh. 
[See also (’35) 22 AIR 1935 Lah 26 (27) : 
159 Ind Cas 763, Jai Gopal v. Sunder 
Singh.] 

7. (’16) 3 AIR 1916 Oudh 184 (185) : 34 
Ind Cas 387, Mt. Ranjita v. Mt. Rukmin. 

8. (’90) 17 Cal 432 (436) (PC), Seth Jaida- 
yal v. Rdmsahae. 

9. (’38) 25 AIR 1938 Mad 889 (892) : ILR 

(1939) Mad 7 : 178 Ind Cas £20 (FB), 

Venkatarainasami v. Imperial Bank of 
India. 

Section 58 Note 7 

1. (’27) 14 AIR 1927 Nag 83 (84) : 98 Ind 
Cas 695, Venkatarao v. Ganpat. 

Also see Section 101, Note 4. 

2. (’16) 3 AIR 1916 P C 68 (70) : 39 All 
178 : 44 Ind App 60 : 39 Ind Cas 343 
(PC), Har Chandi Lai v. Sheoraj Singh. 
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on the objection of the reversioners themselves, not to be binding on 
them, it was held by the Privy Council that it was not consistent with 
equity or good conscience that the reversioners should thereafter claim 
that the invalid mortgage operated as release of the earlier valid mort¬ 
gage. 3 

8. Muhammadan widow’s possession in lieu of dower.— A Muham¬ 
madan widow retaining possession of her husband’s property in lieu of 
dower is not a mortgagee of the property. 1 “In the case of a mortgage, 
the mortgagee takes and retains possession, under an agreement made 
between him and the mortgagor. Any rights, the mortgagee may get. 
are conferred upon him by the mortgagor.” In the case of a Muhammadan 
widow in possession in lieu of dower, “neither the possession of the pro¬ 
perty nor the right to retain that possession when acquired is conferred 
upon the widow by the agreement or by the bounty of her deceased 
husband. The possession of the property being once peaceably and 

lawfully acquired, the right of the widow to retain it till her dower-debt 
is paid is conferred upon, her by the Muhammadan law.” 2 

On the question whether the right of Muhammadan widow to retain 
possession of her husband’s property in lieu of dower, can be transferred 
by way of mortgage, sale etc.; there is a conflict of decisions. (See S. 6, 
Note 38). In a recent Patna case, 3 it has been held, relying upon the 
Privy Council decision in Maina Bibi v. Chaudhri Vakil * that the widow 
has no estate or interest in the property, and therefore her right to retain 
possession is not transferable. It was observed that those decisions which 
take the view that the widow’s right is transferable, 6 are no longer good 
law after the pronouncement of their Lordships of the Judicial Committee 
in the case referred to above. 


9. Specific immovable property.—In England general words of 
conveyance such as “all my real and personal estate whatsoever and 
wheresoever” will create a good charge on all the property belonging to 
the mortgagor at the date of the mortgage. 1 But where the deed recites 
particular property as being conveyed and is then followed by general 
words of conveyance sufficient to cover everything belonging to the 


3. Also see (’38) 25 AIR 1938 All 418 
(423) : ILR (1938) All 714 : 176 Ind Cas 
492 (FB), Kanhaiya Prasad v. Mt. Hami- 
dan. (AIR 1916 P C 68 : 39 All 178 : 44 
Ind App 60 (PC), followed.) 

Section 58 Note 8 

1. (’01) 23 All 432 (433) : 1901 All W N 
124 (DB), Ghulam Ali v. Sagir-ul-Nissa 
Bibi. 

<’02) 25 Mad 658 (659) (DB), Ameer Ani¬ 
mal v. Sankaranarayanan Chetty. 

TSee also (’ll) 33 All 421 (428) : 10 Ind Cas 
727 (728) (DB), Mubarak Unnissa v. 
Muhammad Munsub Hasan Khan.] 

I See however (’07) 9 Bom L R 188 (197, 

198), Banoo Begum v. Mir Aun Ali. 
(Where widow is in lawful possession, her 

% position is analogous to that of a mort¬ 
gagee.)] 

2. * (’25) 12 AIR 1925 P C 63 (65) : 52 Ind 
App 145 : 47 All 250 : 86 Ind Cas 579 

• (PC), Mt. Maina Bibi v. Chaudhri Vakil 
Ahmad. 

(’44) 31 AIR 1944 Pat 163 (169) (DB), Ram 
Prasad Singh v. Mt. Bibi Khodaijatul 


Kubra. 

[See also (1871) 6 Beng L R 54 (63, 64, 65) : 
14 Suth W R 239 (243, 244) (DB), Mt. 
XVahidoonnissa v. Mt. Subruttun. 

(’28) 15 AIR 1928 Oudh 209 (211) : 2 Luck 
553 : 101 Ind Cas 683 (DB), Sitaram Bibi 
v. Ganesh Prasad.] 

[ But see (’02) 25 Mad 658 (659) (DB). 

Ameer Ammal v. Sankaranarayanan 
Chetty.] 

3. * (’44) 31 AIR 1944 Pat 163 (169, 170, 
171) : 213 Ind Cas 306 (DB), Ram Prasad 
Singh v. Mt. Bibi Khodaijatul Kubra. 
(Widow cannot mortgage her right of pos¬ 
session.) 

4. (’25) 12 AIR 1925 P C 63 (65) : 47 All 
250 : 52 Ind App 145 : 86 Ind Cas 579 
(PC). 

5. See the cases in F.-N. (4), Note 38 on 
S. 6. 

Section 58 Note 9 

1. (1899) 48 W R (Eng) 59 (60) : 81 L T 
354 : 68 L J Ch 742 : (1899) 2 Ch 530, 
In re Kelcey; Tyson v. Kelcey. 
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mortgagor, only the particular property will pass. A executed a docu¬ 
ment in favour of B whereby certain messuages, lands, hereditaments 
and premises at K in the county of M were mortgaged by a particular 
description and by reference to schedules. After this came the following 
words: “and all other lands, tenements, hereditaments in the county 
of M aforesaid whereof the mortgagor is seised/’ At the date of the 
mortgage the mortgagor A was seised in free of a manor at K. It was 
held that the manor at K was not included in the mortgage. 2 Wood 
V. C., said: * 

“It is true, that the Courts have held, and the authorities are 
very numerous on this subject, that you cannot control clear words 
of conveyance by the words of recital. That is one canon 
undoubtedly. But, then, those words ‘clear words of conveyance’ 
are subject to interpretation, and the exception will be found to be 
always, that large and general words are not within that description 
of ‘clear words of conveyance’ which cannot be controlled by the 

coital . Where there are large and general words amply 

sufficient to cover everything,.it has been long settled that the 

recitals clearly bind down the effect of those general words .” 

Under this section, for the creation of a valid mortgage, the property 

mortgaged must be specific. 3 If the hypotheca is sufficiently precise to 

enable the property to be determined even after a lapse of time, it is 

specific property. 4 The word “specific” has the same meaning as it 

rfm 1 !! th A phra , se “specifically mortgaged” occurring in S. 22 of the 
Dekkhan Agriculturists’ Relief Act, 1879. 6 

the ™ ort g a g° r Purported to give, in the earlier part of the 
f A he , described in the schedule to the document and later 

• °T the 5 l n . ouzas > ma hals etc., comprised in the sanad ” it was 
• H + i eir Lordsbl P s of the Privy Council that the properties com* 

FrhpdniTe th R \ an °u W !F e ? ls ° mort S a gcd, though not referred to in the 

nrnnprtioc U ''n 1616 t ^ le ir ;strument purported to pledge certain specified 

™ ! -T S v, We l 1 S / er ] am P r °P erties not specified but mentioned in 

ft waf held 1 | h f// p edge t d to you the Properties in villages A, B, C, etc.,” 
t was held that the mortgage attached only to the specified properties. 7 " 

pronertv f r k ^ ustrat i° ns of cases where the description of the 

property was held to be specific: 

“° ur ri ghts and property in taluk R.” 9 
_(2) “Our zamindari property.” 9 

2 7 < 185G) 25 Ch 795 (799) : 2 K & J 
753 2 Jut (NS) 755 : 4 W R (Eng) 829, 

Rooke v. Lord Kensington. 

< 10) 5 Ind Cas 654 (655) (DB) (Cal), 

Ram ^elawan. 

865 (Dm 8 Ca i 557 (56G > = « Ind Cas 
^ Peary v - E ™tern Mort- 
gage and Agency Co. Ltd. (General des¬ 
cription not sufficient.) 

(>7 P 16 Suth w R 203 (206) (D3), 
fzeem v. William Dickson ] 

• ( 14) 1 AIR 1914 Mad 306 rtwm • 99 


‘ p%i *s'a: 

Sasanapuri Dalisethi. * 

f c2 563 A mm 91 T7 ^, ad 718 (726) : 47 
,- 568 7 ( P B >’ Venkata P at ^ Raju v. Ven¬ 
kata Subhadrayamma. (A property can 

specific SO long as it is identifiable, 

though it may not be in existence on the 


date of transfer.) 

5. - (’02) 26 Bom 33 (39) : 3 Bom L R 545 
(DB), Balshet v. Dhondo. (Covenant to 
pay the produce amounts to ‘specific mort¬ 
gage’ of the land.) 

6. (’98) 26 Cal 395 (398) (P C), Land 
Mortgage Bank of India v. Abdul Kasim. 

7. (’31) 18 AIR 1931 Cal 732 (733) ; 134 Ind 
Cas 1269 (SB), Verajlal Mooljee v. Secy* 
of State. (Case under the Stamp Act.) 

8. (’86) 8 All 486 (489) : 1886 All W N 216 
(DB), Bishen Dayal v. Udit Narain. 

9. (’90) 12 All 175 (179) : 1890 All W N 
60 (DB), Shadilal v. Thakurdas. (Mort¬ 
gagors entitled to a certain ascertained and 
definite fractional share in zamindaris of 
villages ‘ T 3 and * S ’—Property described 
as our ‘zamindari property’—-Description 
held specific.) 
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(3) “The entire zamindari of village P with hills, jungles as 
well as our entire right and income and kattubadis on 
enfranchised inams.”' 0 

(4) “My jiroyati and inam lands which I own at the village of 
my residence.” 11 

See also the undermentioned cases. 12 

The following are illustrations of cases where the description was 
held to be not specific but general: 

(1) “Our property” or “my whole property.” 13 

(2) “Property of myself and of my daughter for which I am 
about to sue.” 14 

A mortgage of the equity of redemption is a mortgage of specific 
immovable property. 15 

A mortgage under this Act is confined to immovable property. A 
right to specific performance of an agreement to sell is not an interest 
in immovable property and cannot be the subject of a mortgage . 16 Profits 
that would accrue from immovable property in the future do not consti¬ 
tute an interest in immovable property and cannot be mortgaged . 17 

The definition of a mortgage under the Indian Scamp Act is wider 
and includes the transfer by way of security of specified property, whether 
movable or immovable .' 18 


Mortgage and pledge of future property.—A mortgage of pro¬ 
perty that may come into existence in the future operates 
merely as an agreement to mortgage such prope: ty when it comes inu- 


10. (’02) 25 Mad 42 (50) : 11 Mad L Jour 
327 (DB), Bhimaraju Chetti v. Sri Kunja 
Behari. 

11. (’14) 1 AIR 1914 Mad 306 (307) : 22 Ind 
Cas 524 (DB), Dakkata Thotapalli v. Sa- 
sanapuri Daliseti. 

12. (’01) 11 Mad L Jour 27 (28) (DB), 
Venkatasami Reddi v. Rangamma. (Gene¬ 
ral words will suffice without any specifi¬ 
cation of the boundaries or exact locality 
of the land.) 

(’19) 6 AIR 1919 Mad 1117 (1122) : 43 Ind 
Cas 871 (DB), Venkata Perumal v. Sub - 
baraya. (Where a deed of mortgage of 
100 villages began by stating that 100 vil¬ 
lages with hamlets, tanks, rasams, 
channel, etc., are secured and then 
recited that 92 out of the 100 vil¬ 
lages were secured without possession and 

• that the remaining eight were mortgaged 
usufructuarily, but the addition of forest 
and forest produce were not repeated, 
though it was expressly stated that the 
mortgagee was to enjoy all the income 
realisable from the eight villages— Held 
that the intention was clear to include 
forest and forest produce in respect of the 
8 villages also.) 

(’23). 10 AJR 1923 Mad 511 (512, 513) : 72 
Ind 258 (DB), Rajagopala Pandarathar v. 
Tirupathi Pillai. 

(70) 2NWPHCR263 (264) (DB), Fae 
Manlck Chund v. Beharee Lai. (My 


zamindari sh <rv.) 

(’17) 4 AIR 1917 Pat 208 (270, 271) : 2 
Pat L Jour 293 : 39 Ind Cas 561 (DB). 
Bhupendra Nath v. Vajibunnissa Begem. 
(Shares in a company.) 

13. (’76) 1 All 275 (276) (DB), Deajit v. 
Pitambar. 

C 92) 14 All 162 (164) : 1892 All W *N 27 
(DB), Collector of Etawah v. Bcti Maho- 
rani. 

(’81) 3 Mad 35 (37) (DB), Bhen Dorayya 
v. Maddipattu Ramayya. (Promise to pay 
out of my properly indefinitely.) 

14. (’81) 7 Cal 196 (198) : 8 Cal L R 454 
(DB). Najibulla Mulla v. Nusir Misiri. 

15. (’95) 22 Cal 33 (41) (DB), Kami Ram 
v. Kutubuddin Mahomed. (Mortgaging 
the property for second time docs not 
remove the ‘specific’ nature present at the 
time of first mortgage.) 

16. (17) 4 AIR 1917 Mad 358 (362) : 33 
Ind Cas 696 (DB), Venkutcswara Aiyar v. 
Raman Nambudhri. 

17. (’39) 26 AIR 1939 Lah 15 (16) : 179 
Ind Cas 968 (DB), Punjab National Bank. 
Ltd., Amritsar v. Punjab Co-operative 
Bank, Ltd., Amritsar. 

18. (’85) 8 Mad 104 (107) (FB), Reference 
under Stamp Act. S. 46. (Growing crops.) 

(’88) 11 Mad 39 (40) (FB), Reference under 
Stamp Act, S. -46. (Transfer of promis¬ 
sory notes by way of security.) 
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existence. 1 (See S. 5, Note 7.) There cannot be a pledge of future 
property inasmuch as no actual possession can be given. 2 Even in an 
hypothecation of movable property the property must be existing. 3 


11. Mortgage of movables.—The section has no application to a 
mortgage of movable property. 1 In the absence of specific rules 

applicable to any matter, the principle recognised in the various Civil 

Courts Acts is that the Courts should decide according to justice, equity 
and good conscience, 10 which is considered to be equivalent to the English 
law wherever such law is applicable to Indian conditions. 1b Under these 
principles, a mortgage of moveable property is valid and a decree can 
be passed in enforcement of the mortgage. 2 The mortgagee will be 
entitled to a right of sale quite as much as the mortgagee of immovable 
property in execution of the decree. 3 Delivery of possession is not 

necessary for a mortgage of moveable property. 4 The mortgagee’s 


Section 58 Note 10 

1. (’86) 13 Cal 262 (264) (DB), Misri Lai 
v. Mozhar Hossain. (Indigo crops; case of 
moveable property to which T. P. Act 
does not apply.) 

[See also (’27) 14 AIK 1927 Nag 216 (216) : 
102 Ind Cas 121, Babhutmal v. Madhoji. 
(In equity, a mortgage of future crops 
only amounts to an agreement to assign 
them when they come into existence.)! 

2. ( 86) 13 Cal 262 (264) (DB), Misri Lai 
v. Mozhar Hossain. 

3. ( 96) 23 Cal 592 (601), In the matter of 
Ambrose Summers. 

Section 58 Note 11 

1. (’ll) 7 Nag L R 72 (75) : 10 Ind Cas 
869 (872), Nanhuji v. Chimna. 

(’41) 28 AIR 1941 Mad 805 (805) : 197 Ind 
Cas 259, Vasudevan Nambudripad v. 
Maria Kutti TJmma. 

la. See for instance, Madras Civil Courts 
Act, III of 1873. S. 16. 

lb (’87) 11 Bom 551 (561) : 14 Ind App 89 

(96). (PC), Waghela Rajsanji v. Shekli 
Masludin. 

(’30) 17 Am 1930 P C 142 (143) : 11 Lah 
251 : 57 Ind App 168 : 123 Ind Cas 554 
(P C), Khan Bahadur Mehrban Khan v. 
Makhana. 


2 - <’ 05 > 9 £ al W N 14 < 15 > (DB), Shrish 
Chandra Roy v. Mungri Bewa. 

(’40) 27 AIR 1940 Mad 929 (930, 931) : ILR 
(1941) Mad 144 : 193 Ind Cas 679 (DB) 
Venkatachalam Chetti v. Venkatarami 
Reddi. (Mortgage of produce realized 
from immovable property, e. g. growing 
crops. ) 

(1869) 2 Beng L R (A C) 230 (233) : 11 
Suth W R 149 (149, 150) (DB), Lalla 
Telukdharee v. Court of Wards. (A mort- 

* So? “ f A es in de P°sit in collectorate.) 

( 32) 19 AIR 1932 Cal 524 (526) : 59 Cal 
667 : 138 Ind Cas 852 (DB), Co-operative 
Hindusthan Bank Ltd. v. Surendra Nath. 

(Mortgage of good will and stock-in- 
trade.) 

(’24) 11 AIR 1924 Cal 990 (991) : 80 Ind 
Cas 20, Jatindra Chandra Chowdhuru v 
Rangpur Tobacco Co.. Ltd. 

CIS) 5 AIR 1918 Cal 165 (166) : 44 Ind Cas 


211 (DB), Haripada Sadhukhan v. Anaih 
Nath Dey. (Mortgage of moveable pro¬ 
perty consisting of plant and machinery 
both fixed and unfixed.) 

(’96) 23 Cal 592 (601), In re Ambrose 

Summers. (Hypothecation of a letter of 
lien over stock-in-trade.) 

(’05) 7 Bom L R 138 (139), Vajeram v. Pur- 
shotumdas. (A policy of insurance can 
be mortgaged just like any other pro¬ 
perty—It can be made available as secu¬ 
rity by mere deposit.) 

[See also (’22) 9 AIR 1922 Pat 36 (37) : 65 
Ind Cas 673 (DB), Krishna Kishore v. 
Kusunda Nyadi Collieries, Ltd. (Royalty 
is in reality the price paid for a portion 
of the soil the payment whereof is dis¬ 
tributed over a number of years— 
If that be so, then the interest in the 
royalty cannot constitute an interest in im¬ 
movable property.) 

(’ll) 39 Cal 227 (230) : 11 Ind Cas 884 (884) 
(DB), Jato Kar v. Makund Deb. (A turn 
of worship in a temple is not an interest 
in immovable property and S. 59 of the 
T. P. Act does not apply to it.)] 

3. t (’33) 20 Am 1933 Mad 241 (242): 56 
Mad 560: 142 Ind Cas 96, Basivireddi 
v. Gadi Kamarajy.. (He has a right to 
foreclose too.) 

(’02) 4 Bom LR 577 (581) (DB), Shivram 
v. Bhau. 

(’39) 26 Am 1939 Lah 398 (403) : 186 Ind 
Cas 317 (DB), Peoples Bank of Nothem 
India Ltd., Lahore v. F. F. Campbell 
& Co. 

4. (’71) 3 NWPHCR 71 (72) (DB), 

Shyamsoondar v. Cheita. 

(’71) 3 NWPHCR 54 (58) (DB), Deans 
v. Richardson. 

(’03) 6 Oudh Cas 230 (231), Rochan Lai 
v. Umrao. 

(’05) 9 Cal WN 14 (16) (DB), Shrish 

Chandra Roy v. Mungri Bewa. 

C 32) 19 AIR 1932 Cal 524 (526) : 59 Cal 

667 : 138 Ind Cas 852 (DB), Co-operative . 
Hindustan Bank Ltd. v. Surendra Nath 
De. 

(’24) 11 Am 1924 Cal 990 (991) : 80 Ind 
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right is only to enforce the mortgage by suing for sale of movable pro¬ 
perty or by the appointment of a Receiver to secure possession of it. 6 
But if possession is delivered, the mortgagee has a right to sell it without 
the intervention of the Court, if the mortgagor, after a proper notice 
given to him to repay the money, fails to do so. 6 A mortgagee of move¬ 
ables without possession is liable to be defeated by the mortgagor selling 
the property to a bona fide transferee without notice. 7 A transferee 
taking it with notice will, however, be bound by the mortgage. 8 

A mortgage of movable property must be distinguished from a 
pledge of moveables dealt with by S. 172 of the Contract Act. In the 
case of a mortgage the ownership of the goods passes, whereas in the 
case of a pledge the pledgee gets possession, but no right to the goods 
beyond what is necessary to secure the debt. 8 * While there can be a 
hypothecation of moveables without delivery of possession, there can 
be no pledge of moveable property without an actual delivery of the 
moveables. 9 A subsequent pledge without notice of the prior hypothe¬ 
cation will, however, have priority over a previous hypothecation . 10 


Cas 20, Jatindra Chandra Choudhury v. 
Rangpur Tobacco Co. Ltd. 

(18) 5 AIR 1918 Cal 165 (166) : 44 Ind 
Cas 211 (DB), Haripada Sadhu Khan 
v. Anath Nath Dey. 

(39) 26 AIR 1939 Lah 398 (403) : 186 Ind 
Cas 317 (DB), Peoples Bank of Northern 
India Ltd., Lahore v. F. F. Campbell 
& Co. 

(’06) 8 Bom LR 344 (345) (DB), Damo- 

dar v. Atmaram. 

* (16) 3 AIR 1916 Bom 77 (80) : 37 Ind Cas 
231, Tehilram v. Longin D’Mello. 

(’05) 7 Bom LR 138 (139), Vajeram v. 

Purshotumdas. 

5. (’40) 27 AIR 1940 Mad 929 (930, 931) : 
ILR (1941) Mad 144: 193 Ind Cas 679 
(DB), Venkatachalam Chetti v. Venkat- 
rami Reddi. 

6. (’32) 19 AIR 1932 Bom 613 (614) : 142 
Ind Cas 56, In re Ahmed Alimahomed. 

7. (’39) 26 AIR 1939 Lah 15 (16) : 179 

Ind Cas 968 (DB), Punjab National 

Bank Ltd. v. Punjab Co-operative Bank 
Ltd. 

(’09) 5 Low Bur Rul 8 (10) : 2 Ind Cas 

351 (353) (DB), S. R. M. M. Raman 

Chetty v. Steel Brothers. 

(’28) 15 AIR 1928 Rang 28 (28, 29) : 5 
Rang 633 : 106 Ind Cas 355 (DB), Back¬ 
er Khorasanee v. Ahmed Esmail. (Mort¬ 
gage of stock-in-trade.) 

(’23) 10 AIR 1923 Rang 60 (61) : 74 Ind 

Cas 52, Maung Shwe Hnyin v. Ful 
Chand. 

(’ll) 7 Nag L R 72 (79) : 10 Ind Cas 869 
(871), Nanhuji v. Chimna. 

('89) 2 CPLR 109n (109n), Ramanna 
Sadasheo v. Ramji. 

(’14) 1 AIR 1914 Low Bur 265 (265) : 7 
Low Bur Rul 336 : 28 Ind Cas 462 (DB), 
Manackjee Pallanjee v. Meyyappa. 

(’40) 27 AIR'1940 Mad 929 (932): ILR 
(1941) Mad 144: 193 Ind Cas 679 (DB), 
V enkatachalam Chetty v. Venkata - 


rami Reddi. 

(’19) 6 AIR 1919 Mad 779 (779) : 42 Mad 
59: 47 Ind Cas 976 (DB), Sreeram 

Narasiah v. Bammireddi. 

8. 1 (’40) 27 AIR 1940 Mad 929 (931) : ILR 
(1941) Mad 144: 193 Ind Cas 679 (DB), 
Venkatachalam Chetty v. Venkatrami 
Reddi. (Mortgage of produce of land 
—Land subsequently leased—Standing 
crop on land claimed by mortgagee be¬ 
fore its removal—Mortgagee’s title must 
prevail over lessee with notice of mort¬ 
gage.) 

8a. (’43) 30 AIR 1943 Mad 73 (74) : 207 

Ind Cas 304 (DB), Radhakiishnan 

Chettiar v. Madras People’s Bank Ltd. 
(Citing Willes, J., in Halliday v. Hol- 
gate (1868) 3 Ex. 299—Case relating to 
mortgage of promissory notes—But a 
transaction may amount to both a mort¬ 
gage and a pledge.) 

9. (’94) 21 Cal 241 (244) (SB), Ko Shway 
Aung v. Strang Steel & Co. 

(’35) 62 Cal 1046 (1051), Manmohan v. 

Kesrichand. 

(’39) 26 AIR 1939 Lah 15 (16) : 179 Ind 
Cas 968 (DB), Punjab National Bank 
Ltd. v. Punjab Co-operative Bank Ltd. 

[See also (’18) 5 AIR 1918 Cal 165 (166) : 
44 Ind Cas 211 (DB), Haripada Sadhu- 
khan v. Anath Nath Dey.] 

10. (’35) 62 Cal 1046 (1051), Manmohan 
v. Kesri Chand. 

t(’32) 19 AIR 1932 Cal 524 (530, 531) : 59 
Cal 667: 138 Ind Cas 852 (DB), Co¬ 
operative Hindusthan Bank Ltd. v. 
Surendra Nath Dey. 

(’89) 2 CPLR 108 (109), Pema Gaoli v. 
Ganapat Rao. (Subsequent hypothecation 
with possession with notice not post¬ 
poned to a prior hypothecation without 
possession.) 

(’74) 1874 Pun Re No. 70 page 223 (224) 

(DB), Chummun Khan v. Mody. 
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The remedy of foreclosure is not confined to mortgages of land. It 
extends also to mortgage of chattels. 11 On the other hand a pledgee’s 
remedy is only a sale of the property. He cannot obtain a foreclosure. 12 

In England a mortgage of personal property may be made without 
deed. 13 In this country also, no particular formality is necessary to create 
a mortgage of movable property. 14. 


12. “For the purpose of securing the payment of money.’ , —A 
transfer of an interest in immovable property must, in order to constitute 
a mortgage, be for the purpose of securing the payment of money 
advanced by way of a loan or a debt or the performance of an engagement 
giving rise to a pecuniary liability. 1 In the English Law of Property 
Act, 1925, S. 205, a mortgage is defined as including any charge or lien 
on any property for securing money or money’s worth. A transfer, not 
for securing the repayment of the loan, but as an acquittance of it is not 
a mortgage. The test, therefore,. for seeing whether a transaction is a 
mortgage or not is to see whether the property comprised in it is made 
security for a loan or a debt or the performance of an engagement. 111 
It is not the name given to a contract, but its contents or the relation 
constituted by it that determines its nature. 2 If it appears from the 
deed that it was the intention of the parties to create a security on the 
land, it is sufficient to create a mortgage. 3 


Illustrations. 

(1) A executed in favour of B what purported to be a mortgage with 
possession for 14 years, the deed providing that “on the expira¬ 
tion of the term the mortgagor shall come into possession of the 
mortgaged villages without settlement of accounts, that on the 


11. (’15) 2 AIR 1915 Cal 161 (168) : 42 

Cal 455: 27 Ind Cas 400 (DB), Maha- 
inayadebi v. Haridas Holder. 

12. (15) 2 AIR 1915 Cal 161 (168) : 42 

Cal 455: 27 Ind Cas 400 (DB), Maha- 
mayadebi v. Haridas. 

(1877) 4 Ch D 605 (606): 46 LJCh 841 
(841), Carter v. Wake. 

13. (1852) 86 R R 746 (750) : 7 Ex 581: 
21 L J Ex 223, Flory v; Denny. 

14. (16) 3 AIR 1916 Bom 77 (80) : 37 
Ind Cas 231 Tahilram v. Login D’Mello. 
(A mortgage of movables can be as 
validly effected by parole as by a writ¬ 
ing.) 

Section 58 Note 12 

1. ( 23) 10 AIR 1923 All 586 (587): 45 

All 581 : 77 Ind Cas 572 (DB), Bisham- 
bhar Nath v. Muhammad Ubaid. 

la. t(’02) 26 Bom 252 (256): 3 Bom LR 
778 (FB), Tukaram v. Ramchand. 

(13) 19 Ind Cas 221 (221) (DB) (Mad), 
Kamayya v. Yerakola. (A simple bond 
under which the obligee bound him¬ 
self and his heirs “with all my property 
moveable and immovable as thanaka” 
is not a mortgage or charge.) 

(1864) 2 Mad H C R 51 (54) (DB), Chetti 
Gaundan v. Simdaram Pillai. 

(1864) 2 Mad HCR 108 (109) (DB), 

Kadarsa Rautan v. Mt. Ratnah. 

(15) 2 AIR 1915 Mad 382 (383) : 26 Ind 


Cas 71 (DB), Anantha Iyer v. Rama - 
swami Iyer. 

(13) 20 Ind Cas 544 (545) (Oudh), Bishe- 
shar Singh v. Rambharose. 

[See also (1869) 4 Mad HCR 434 (441) 

(DB), Golla Chinna v. Kali Appiah. I 

2. * (’02) 26 Bom 252 (257) : 3 Bom L R 
778 (FB), Tukaram v. Ramchand. 

t(’70) 13 Suth WR 82 (85) (FB), Ram - 

gopal Narain Singh v. Ram Dutt. 

(’40) 27 AIR 1940 Bom 225 (227) : JLR 

(1940) Bom 453: 189 Ind Cas 561 (DB), 
Gurunath Balwant v. Suryakant. (Per 
Wassoodew, J.) 

(’34) 21 AIR 1934 Pat 624 (625) : 152 Ind 
Cas 897, Kirti Narayan Singh v. Suren- 
dra Mohan Singh. 

(’25) 12 AIR 1925 Rang 102 (103) : 84 Ind 
Cas 468, Maung Po Tok v. Ma Le War. 

(’24) 11 AIR 1924 Pat 580 (582): 3 Pat 
465 : 78 Ind Cas 588 (DB), Kharag 
Narayan v. Dwarka Prashad. 

(’21) 8 AIR 1921 Pat 43 (43) : 6 Pat L 

Jour 37: 61 Ind Cas 67 (DB), Hitendra 
Singh v. Rameshwar Singh . 

Also see S. 8 Note 20 and S. 105 Note 14. 

3. (’70) 13 Suth WR 82 (85) (FB), Ram 
Gopal Narayan Singh v. Ram Dutt. (If 
the intention, can be collected from the 
instrument, the form of expression is 
not material.) 
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expiration of the term, the mortgagee shall have no power 
whatever in respect of the said estate which, after the expira¬ 
tion of the term, shall be returned to the mortgagor without his 
paying the mortgage-money secured under this document ” It 
was held by their Lordships of the Privy Council that the 
transaction was not a mortgage in the proper sense of the word 
that it was not a security for the payment of any money or the 
performance of any engagement but that it was simply a grant 
of land for a fixed term free of rent in consideration of a sum 
made up of past and future advances. 4 

(2) A transferred property by a perpetual lease for a certain advance 

by B not as a security for repayment, but as an acquittance of 

it. An agreement was also executed for retransfer of the 

property when the grantor or his heirs paid back the money 

without interest. It was held that the transaction was not a 
mortgage. 5 

(3) A deed gave the creditor the right to take possession of the 
property described in it for the purpose of receiving from the 
profits thereof, the amount of the debt with interest, if the debt 
was not paid off within the period fixed. It was held that 
where such a right is given for such a purpose, there is “a 
transfer of an interest in specific immovable property for the 
purpose of securing the payment of money advanced” within 
S. 58 of the Transfer of Property Act. 6 

See also the undermentioned cases. 7 See also S. 105, Note 67. 


“Existing or future debt.”—A security may be given for a 
general balance that might be due on account. Thus, a deposit of title 
deeds as security for money due on a general balance of account that 
may be struck in the future is a mortgage. 1 See also section 79. 

The onus of proof that a security was intended to cover the balance 
of an account current is on those who assert it. 2 

Where A in consideration of a past debt due by him to B, executes 
a doc ument in favour of B, by which A’s property is handed over to B 


' J H 3 ') 25 A11 115 (119) : 30 Ind App 54 
(PC), Nidha Sah v. Murlidhar. 

5. (’84) 10 Cal 30 (35) : 10 Ind App 129 
(PC), Situl Pur shad v. Luchmi Purshad. 

6. (89) 13 Bom 90 (98) (FB), Motiram v. 
Vitai. 

7. (’43) 30 AIR 1943 All 337 (339) : ILR 
(1943) All 802: 209 Ind Cas 396 (FB), 
Chhadam Rai v. Ramnaresh. (Under 
the terms of a bond the executant co¬ 
venanted that he would regularly pay 
the interest on the sum lent and it was 
agreed that in default of any payment of 
interest the obligees would be entitled 
to take possession of certain specified 
plots of land. It was held that the bond 
was a mortgage bond from the date of 
its execution, the intention of the par¬ 
ties being, that the property specified 
at the foot of the bond should be secu¬ 
rity for the debt. It was not a simple 
mortgage bond, but was a mortgage of 
a kind which by the amending Act of 
1929 came to be known as an anomalous 

mortgage.) 


(’43) 30 AIR 1943 Pesh 15 (17) : 205 Ind 
Cas 497 (DB), Mohd. Akbar Khan v. 
Khan Fateh Mohd. Khan. (Deed in the 
form of a (Mustaki) lease mortgage— 
Transferor letting transferee in posses¬ 
sion for 7 years—Property to be taken 
back after 7 years as redeemed and mor¬ 
tgage debt to be treated as paid up— 
No payment on account of principal or 
interest to be made by transferor at any 
time—Deed held lease and not a mort¬ 
gage.) 

(’22) 9 AIR 1922 Pat 36 (37) : 65 Ind Cas 
673 (DB), Krishna Kishore v. Kusunda 
Nyadi Collieries Ltd. 

(’18) 5 AIR 1918 Oudh 279 (280) : 48 Ind 
Cas 151, Inder Bahadur Singh v. Bechan 
Singh. 

(’36) 1936 RD 365 (365) (BR), Jagwa v. 

Ram Peare. 

Section 58 Note 13 

1. (’80) 2 Mad 239 (257) : 7 Ind App 83 
(PC), Marcar v. Sigg. 

2. (1870) 39 LJ Ch 655 (656) : L R 10 
E Q 467, In re Boys; Eades v. Boys. 
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for 14 years, the debt to be liquidated from out of the proceeds of the 
property, it is a mortgage for the purpose of securing an existing debt. 3 
A mortgage may be executed to secure a future debt. 4 

A security bond given to an officer of the Court to secure an amount 
that may be decreed or ordered by the Court, is a mortgage to secure a 
future debt. 5 But such a security bond executed in favour of the “Court” 
is not a mortgage, as the Court is not a juridical person, and so not a 
mortgagee. 6 (As to when it will operate as a “charge,” see Note 8 
on S. 100.) The hypothecation of property for the purpose of securing 
a future liability to pay the mortgage-money in case the mortgagee 
should be deprived of the mortgaged property is a mortgage to secure 
a contingent liability. 7 (See also S. 5, Note 7 and S. 48, Note 7.) A 
mortgage may be made not only to secure a present advance but also 
a future advance contemplated by the parties up to a particular limit. 8 

# 

14. “Or the performance of an engagement.”—The word “engage¬ 
ment” means a contract and the phrase “which may give rise to a 
pecuniary liability” includes cases where the breach of the engagement 
will give rise to a right to claim damages J Where X executed a rent 
deed to Y in respect of the latter’s property and by the deed itself he (X) 
hypothecated certain property of his for the payment of the agreed rent 
and for delivery of certain articles yearly such as straw, etc., it was held 
that the document was one “for securing the performance of an engage¬ 
ment,” i.e., the engagement to pay rent and to deliver certain articles, 
and was a mortgage. 2 A kootchii executed by the stakeholder of a chit 
fund of his property in favour of the subscribers for the due performance 
of his obligation to conduct the chit properly is a mortgage for the 
performance of an engagement which may give rise to a pecuniary 
liability. 3 

Where A sells property to B and executes a document of indemnity 
agreeing that if B was deprived of the property or suffered loss, A would 
pay the whole amount of the mortgage, the document contains an engage¬ 
ment which may give rise to a personal liability. 4 

7. (’25) 12 AIR 1925 Pat 288 (290) : 78 

Ind Cas 457 (DB), Nand Lai v. Dha- 

ramdeo Singh. 

8. (’89) 11 All 136 (143) : 16 Ind App 12 
(PC), Hari Ram v. Sheodyal Mai. 

Section 58 Note 14 

1. (’02) 25 Mad 50 (54) (DB), Kotappa 

v. Vallur Zamindar. (Engagement to 
withdraw an appeal under certain cir¬ 
cumstances.) 

2. (’94) 17 All 55 (57) : 1894 All WN 204 
(FB), Re/e)*ence under Act No. 1 of 
1879 (Indian Stamp Act.) S. 49. 

3. (’18) 5 AIR 1918 Mad 997 (997) : 38 

I. C. 813 (DB). Venkatarama Chetty v. 
Panchanatha Iyer. 

(’27) 14 AIR 1927 Mad 773 (775) : 103 Ind 
Cas 814, Natesa Aiyar v. Sahasranama 
Iyer. 

4. (’08) 5 All L Jour 723 (724) (DB), 

Nias Ahmad v. Mangu Lai. 

(’20) 7 AIR 1920 Mad 650 (651) : 60 Ind 
Cas 611 (DB), Narayanasamy Rao v. Ra- 
masamy Naicker. 

sidered as good law.)] 


3. (’34) 18 RD 231 (231), Faiyaz Ali v. 
Gobtnd Ram. 

4. (’12) 13 Ind Cas 653 (655) (DB) (Cal), 
Jadunadan Prosad Singh v. Koer 
Kallayan Singh. 

5. (’99) 26 Cal 246 (249) : 3 Cal W N 84 
(DB), Girindra Nath v. Bejoy Gopal. 

t (’05) 32 Cal 494 (496) : 9 Cal W N 372 

(DB), Tokhan Singh v. Girwar Singh. 
(Security bond given to Registrar put¬ 
ting immovable property as security 
for costs of respondents in anpeal.) 

(15) 2 AIR 1915 Cal 533 (533, 534) : 27 
Ind Cas 365 (DB), Chandrabati v. Babu 
Ram. 

6. See Note 2b on S. 145 of the A.I.R. 
Commentaries on the Code of Civil 
Procedure, 4th (1944) Edn. 

[See also (’29) 16 AIR 1929 All 834 (835, 
836) : 119 Ind Cas 81 (DB), Mehdi Ali 
v. Chunni Lai.] 

[But see (’08) 31 Mad 330 (332) : 3 Mad 
L Tim 317 (DB), Nagaruru Sambayya 
v. Tanjatur Subbayya. (Cannot be con- 
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Where A took a loan of paddy stated as being worth Rs. 300 from 
B and promised to pay interest on the loan in paddy at a specified rate 
and hypothecated certain property therefor, it was held that the inten¬ 
tion of the parties was that if the paddy was not returned as stipulated 
the mortgagee was entitled to recover the price thereof, that it was an 
engagement which would give rise to a pecuniary liability and that it was 
therefore a mortgage. 5 

Where A, a decree-holder against B, applied for possession of the 
property decreed, and B having appealed from the decree, the Courfc 
ordered that A should be placed in possession if he furnished security 
for restoring the property to B if he should succeed in the appeal, and (I 
executed a security bond making himself liable to pay one and a half 
lacs of rupees compensation if A failed to restore possession and hypothej- 
cated certain property for that amount, it was held that it was a mort¬ 
gage within the meaning of the Stamp Act. 6 

It must be noted that under the Stamp Act, the restriction that the 
engagement must be one which may give rise to a pecuniary liability 
does not occur in the definition of “mortgage deed.” See Note 2. 

15. “Mortgagor.”—A person, in order to be a mortgagor, must 
transfer an interest in his property. Where A and B join in a mortgage 
as mortgagors, but the property mortgaged is only B's property and no* 
property of A is included in the mortgage, A is not a “mortgagor.” 1 

16. “Mortgagee.”—It is the transferee of the interest that is the 
mortgagee. Where a judgment-debtor executes a security bond in favour 
of the Judge of a Court for the due performance of any decree or order 
that may be passed against him, the decree-holder does not thereby 
become the mortgagee. 1 As to whether it operates as a “mortage” bond, 
see Note 13. 


17. Mortgage-money.—Under the second paragraph of cl. ha) the 
principal money and interest of which payment is secured is “ mortgage- 
money.” 1 The “principal money” will include not only the principal 


5. (’21) 8 AIR 1921 Cal 172 (173, 174) : 

48 Cal 625 : 61 Ind Cas 539 (FB), Ram 
Chanel v. Iswar Chandra. 

6. (’28) 15 AIR 1928 Oudh 143 (143) : 3 
Luck 298: 107 Ind Cas 553 (FB), Hari- 
har Pratab Bakhsh Singh v. Bisheshar 
Baksh Singh. 

Section 58 Note 15 

L (’24) 11 AIR 1924 All 787 (788) : 85 
Ind Cas 498 (DB), Gaya Pande v. Amar 
Deo. 

Section 58 Note 16 

1. (’03) 30 Cal 1060 (1062) : 7 Cal W N 
914 (DB), Shyam Sundar Lai v. Baj- 
pai Jainarayan. 

Section 58 Note 17 

1. (’29) 16 AIR 1929 All 411 (413) : 119 
Ind Cas 439, Faquir Pasi v. Behari Kun- 
digar. (The expression “mortgage- 

money” in S. 60 is to be construed as 
the principal money and interest of 

which payment is secured for the time 
being.) 

(’20) 7 AIR 1920 Lah 271 (271) : 56 Ind 
Cas 576, Ghanshiam Das v. Mubarik. 

'(18) 5 AIR 1918 Low Bur 64 (65) : 9 


Low Bur Rul 106 : 43 Ind Cas 921 (DB), 
The Firm of A. C. Kundh v. Rookona- 
nand. (The use of the conjunction “and” 
does not imply that the term “mort¬ 
gage-money” is applicable only to prin¬ 
cipal and interest in combination— 
Interest is mortgage-money just as much 
as principal is.) 

(’29) 16 AIR 1929 All 77 (78) : 113 Ind 
Cas 750 (751), Bangali Lai v. Panna 
Lai. 

(’92) 1892 Pun Re No. 28, n. 113 (115) 

(DB), Badri v. Kundan. 

(’19) 6 AIR 1919 Cal 46 (48) : 46 Cal 448 
(452) : 52 Ind Cas 433 (DB), Sita Nath 
v. Takurdas. 

(’39) 26 AIR 1939 Lah 129 (133) : 187 
Ind Cas 705 (DB), Suraj Mai v. Chan- 
der Bhan. (Costs required to preserve 
mortgaged property under S. 63, T.P. 
Act, come under the term ‘principal 
money’.) 

(’21) 8 AIR 1921 Mad 229 (230) : 62 Ind 
Cas 505 (DB), Arunachallam Chettiar 
v. Raja of Kalahsti. . / 

[See also (’22) 9 AIR 1922 All 362 (363) : 
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money originally advanced but all amounts that may be added to it as 
part of the principal money (e.g., the costs under S. 72). 2 A mortgage 
may be executed for the interest alone on a loan without the principal 
itself being secured. 3 All interest due under an agreement to pay 
interest expressed or implied in the mortgage bond must be taken to 
be “interest of which payment is secured” by the bond, and will be 
a charge on the property. As observed by their Lordships of the Privy 
Council in Ganga Ram v. Nathu Singh 4 ‘‘the general rule is that the 
mortgagee, in the absence of any contract to the contrary, is entitled to 
treat the interest due under the mortgage as a charge on the estate.” 5 
As to illustrations of a contract excluding interest from being a charge 
on the property, see the undermentioned cases. 6 Where there is no 


66 Ind Cas 704 (DB), Sundar Lai v. 

Shib Narain .] 

2. (15) 2 AIR 1915 Mad 402 (403) : 26 

Ind Cas 184, Varadarayulu Chetty v. 
Dhanalakshmi. 

3. ( 40) 27 AIR 1940 Pat 512 (513) : 187 

Ind Cas 484 (DB), Mathura Singh v. 

Palak Dhari Rai. 

4. (’24) 11 AIR 1924 PC 183 (183): 51 
Ind App 377 : 5 Lah 425: 80 Ind Cas 
820 (PC). 

5. Also see the following cases : 

(’41) 28 AIR 1941 Oudh 498 (504) : 16 

Luck 812: 194 Ind Cas G15 (DB), 

Mahomed Ejaz Rasul Khan v. Saiyid Ali 
Mohammad. (The fact that mortgagor 
has made himself personally liable to 
pay up the deficiency if the interest is 
not realised from the profits does not 
make any difference.) 

(’25) 12 AIR 1925 Lah 113 (114): 82 Ind 
Cas 622, Banwarilal v. Kallu Khan. 
( (1888) Pun Re No. 57 followed.) 

(’23) 10 AIR 1923 Lah 587 (588) : 75 Ind 
Cas 183 (DB), Labhu Ram v. Abdullah. 

(’43) 30 AIR 1943 Mad 109 (110) : 207 

Ind Cas 351 (DB), Subramania Chettiar 
v. Visalakshi Ammal. (Mortgage with 
possession—Rents and profits in lieu of 
interest—Mortgage amount payable in 
3 years—In case of default at the end of 
3 years interest 12 p.c. p.a. payable In 
addition— Held, that interest payable on 
default under the deed was charged on the 
property, as there was nothing in the 
contract to indicate that there was to be 
no such charge: AIR 1924 PC 183 : 51 
Ind App 377 : 5 Lah 425 (PC), followed.) 

(’28) 15 AIR 1928 Lah 342 (343) : 9 Lah 
140: 112 Ind Cas 152 (DB), Abbas Khan 
v. Ram Das. (AIR 1924 PC 183 : 51 
Ind App 377 : 5 Lah 425 (PC) followed.) 

(’26) 13 AIR 1926 Lah 624 (624) : 7 Lah 
559 : 96 Ind Cas 477 (DB), Manghi v. 
D»al Chand. (The fact that the mort¬ 
gagor undertook to pay the interest 
personally is not incompatible with the 
interest being a charge on the property.) 

(’04) 1 All L Jour 470 (473) (DB), Nand- 
ram v. Ramdyal. 

(’Ill 33 All 107 (109) : 8 Ind Cas 570 (572) 
(DB), Chintaman v. Dnlari. 


(’28) 15 AIR 1928 Oudh 273 (275): 3 Luck 
459 : 112 Ind Cas 481 (DB), Ram Ratan 
v. Aditya. 

(’27) 14 AIR 1927 Lah 817 (819) : 103 Ind 
Cas 752 (DB), Badhawa v. Akbar Ali. 

(’15) 2 AIR 1915 Cal 77 (78) : 25 Ind Cas 
500, Kulanand Singh v. Mohan Mandar. 
(Where under a Sudharma bond (usu¬ 
fructuary mortgage) the mortgagee ob¬ 
tains possession of the land, the land is 
security both for principal and interest.) 

(’23) 10 AIR 1923 Nag 181 (182), Kadar 
Miya v. Chandmiya. (NOTE.—Facts 

not clear whether interest was by way 
of damages or under an agreement to 
pay.) 

(’33) 20 AIR 1933 Lah 289 (290) :. 142 Ind 
Cas 309, Aha v. Ram Chand. (A recital in 
the mortgage deed that in default of pay¬ 
ment of interest, it may be recovered 
from the person and property of the 
mortgagor does not by itself necessarily 
mean that interest ceases to be a charge 
on the property.) 

t ( 35) 22 AIR 1935 Lah 142 (143): 157 

Ind Cas 766 (DB), Fazal Khan v. Ram 
Das. (The mere fact that separate date is 
mentioned for the payment of the in¬ 
terest is not sufficient to displace the 
rule.) 

(’39) 26 AIR 1939 Lah 129 (134) : 187 Ind 
Cas 705 (DB), Suraj Mai v. Chander 
Bhan. 

(’28) 15 AIR 1928 Pat 398 (399) : 110 Ind 
Cas 594 (DB), Rang Raj Singh v. She- 
onarain Lai. , 

T (’26) 13 AIR 1926 Lah 530 (532) : 92 
Ind Cas 762, Ladha Singh v. Sundar 
Singh. (AIR 1924 Lah 273 held must be 
taken to have been overruled by AIR 
1924 PC 183: 51 Ind App 377: 5 Lah 
425 (PC).) 

(’09) 3 Ind Cas 978 (979) (DB) (Lah), 
Wadhoo Shah v. Mian Fakir Ahmad. 

(’32) 135 Ind Cas 497 (498) (DB) (Lah), 
Pi ran Ditta v. Iqbal Singh. 

(’27) 14 AIR 1927 Lah 850 ( 850) : 103 Ind 
Cas 124 (DB), Sheo Ram v. Mem Raj. 

6. (’13) 1913 Pun Re No. 45: 17 Ind Cas 
677 (680) (DB), Aulia Khan v. KansM 
Ram. 

(>32) 136 Ind Cas 332 ( 332, 333) : (PB) 
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stipulation for interest, express or implied, in the mortgage document, 
it cannot be claimed as part of the mortgage-money. 6 * 

The question whether the interest claimed is on any agreement to 
pay it in the mortgage bond depends upon the particular terms of the 
document. 611 Where the mortgage bond fixes a date for the payment of 
the mortgage-money and provides for payment of interest till that date, 
an agreement to pay interest even subsequent to the date so fixed, until 
payment of the principal, might be implied in the absence of an agree¬ 
ment to the contrary. 7 In such cases, the post diem interest would 
clearly be part of the mortgage-money and would be a charge on the 
property. 8 Where it was stipulated in general terms that interest at a 
particular rate was to run upon the principal sums advanced without any 
limitation as to the period of its currency and it was also stipulated that 
m default of punctual payment at the end of each year the creditors were 
to be at liberty to treat the interest as principal and to recover it from 
the mortgaged property, post diem interest was granted by the Privy 
Conned on the ground that the contract did not intend that interest 
should cease after the stipulated period. 9 Where it was stipulated that 
interest at a certain rate would be paid, that within one year the principal 
money and interest would be paid, that otherwise after the expiry of 
the period the property would be deemed to be sold for the entire money, 


(Oudh), Hashmat Ali v. Gobardhan 
Dass. 

For other illustrations, see Note 10 on 

. S. 60. 

6a. (13) 40 Cal 514 (517) : 18 Ind Cas 

80 (80) (DB), Makbul Ali v. Ali Ahmed. 

(’86) 8 All 182 (185) : 1886 All W N 47 
(DB), Allah Bakhsh v. Sada Sukh. 

(10) 5 Ind Cas 285 (286, 287) (DB) (All), 
Lachmi Narayan Sahu v. Sheikh Abdul 
Sattar. (Express agreement not to pay 
interest.) 

(’24) 11 AIR 1924 Pat 302 (303) : 74 Ind 
Cas 973 (DB), Kishun Prasad Sahu v. 
Hakim. Chaudhari. (In a deed provid¬ 
ing for interest being paid out of usu¬ 
fructuary mortgaged property, interest 
cannot be deemed to be charged on pro¬ 
perty.) 

6b. (11) 35 Bom 327 (332) : 12 Ind Cas 
42 (44) (PC), Madappa v. Ramkrishna. 
(Terms of the document were held to 
show that there was a covenant to pay.) 

(15) 2 AIR 1915 Lah 331 (332) : 28 Ind 

Cas 375, Thakar Das v. Ml. Nandi Bai. 
(Mortgage held to contain agreement 
to pay interest up to payment.) 

7. (’23) 10 AIR 1923 Lah 648 (649) : 4 

Lah 346: 78 Ind Cas 103 (DB), Ram 

Saran Doss v. Mula. (In a mortgage 
by conditional sale, a covenant to pay post 
diem interest is implied.) 

(*97) 20 Mad 371 (374, 375) (DB), Nitya- 
nanda Patnayudu v. Sri Radha Cherana 
Deo. 

t(1900) 23 Mad 534 (536) (DB), Chan- 

tayya v. Papayya. 

(01) 11 Mad L Jour 183 (185) (SB), Ram- 
nathan Chetty v. Nur Muhammad Mara - 
kayar. 

♦(*28) 15 AIR 1928 Lab 842 (344) • 9 Lah 


140 : 112 Ind Cas 152 (DB), Abbas Khan 
v. Ram Das. (Principles in 19 All 39 
followed.) 

t(’23) 10 AIR 1923 All 7 (8) : 44 All 772 
(774): 77 Ind Cas 122 (DB), Mahadeo 

v. Dhiraj. 

(’15) 2 AIR 1915 Oudh 16 (23) : 18 Oudh 
Cas 10: 28 Ind Cas 161 (DB), Ml. Sun¬ 
der Dei v. Baldeo Bakhsh Singh, 

(’12) 16 Ind Cas 216 (217) (DB) (All), 
Kalika Prasad Tewari v. Inayat Hussain. 

(’35) 22 AIR 1935 Oudh 213 (216) : 10 Luck 
481 : 153 Ind Cas 307 (DB), Sarda Nand 
v. Daya Shankar Singh. 

( 26) 13 AIR 1926 Oudh 378 (379) : 93 Ind 
Cas 958, Aiaar Singh v. Baij Nath. 

(’23) 10 AIR 1923 Oudh 143 (145) : 72 

Ind Cas 263, Sangat Baksh Singh v. 
Rawat Dijdeo Baksh Singh. (Time of 
the payment of the amount fixed—On 
default the mortgage to be treated as 
absolute sale—Interest continues after 
the fixed date.) 

(14) 1 AIR 1914 Oudh 137 (139) : 23 Ind 
Cas 871 (DB), Rahas Behari Lai v. Bach- 
vhu Singh. 

('24) 11 AIR 1924 Mad 736 (740) : 82 Ind 
Cas 399, Agnes Isabella v. Adikesavalu 
Naidu. 

{See also ('99 ) 22 Mad 339 (340) (DB), 

Jivanna Pandithar v. Appalu. (Bond 
provided for payment of interest annu¬ 
ally and of the principal at the end of 
three years—Intention to pay interest 
even subsequently implied.)] 

8. (T9) 6 AIR 1919 Cal 46 (47) : 46 Cal 
448: 52 Ind Cas 433 (DB), Sita Nath 
Ghose v. Thakurdas Chakravarty. 

9. (’98) 20 All 171 (180) : 25 Ind App 915 
(PC). Bindarsi Naik v. Gangasarav 
Sahv. 



980 [S 58 N 37] 


MORTGAGE, ETC., DEFINED 


it was held that the intention of the parties was that the relationship 
of mortgagor and mortgagee should cease after the expiry of the year, 
and that no post diem interest was to be charged. 10 In the undermen¬ 
tioned case it was. however, held that mortgage-money did not include 
interest unless it was expressly secured by the mortgage. 11 


Where a mortgage deed provided for payment of principal and 
interest at a fixed rate “within one year’ and a further covenant not to 
transfer the property till payment in full of the “principal and interest,” 
it was held, on a construction of the document, that the contract was to 
pay interest until payment, and not merely for one year and that interest 
was therefore recoverable as part of the mortgage-money under the 
contract and not merely as damages.' 2 


Even if there is no express or implied provision for post diem 
interest, the mortgagee may be granted interest technically as damages 13 
and the rate would be prima facie the same as that provided in the bond 
though there is no rule of law making that rate necessarily the measure 
of the damages. 14 Post diem interest at a reasonable rate might also 
be decreed under the Interest Act, 1839, though there may be no agree¬ 
ment express or implied, to pay interest. 15 There was a difference of 
opinion on the question whether interest awarded as damages or under 
the Interest Act could be considered part of the mortgage-money so as 
to constitute a charge on the property. 16 The present O. 34 R. 11 of 


10. (’21) 63 IncI Cas 533 (535) (DB) 

(Lah), Munshi Lai v. Tej Ram. 

11. (’20) 7 AIR 1920 Pat 170 (171): 58 

Ind Cas 216 (DB), Pawan Kumar Chanel 
v. Dulari Kuar. 

12. t(’97) 19 All 39 (49) : 23 Ind App ii38 
(143, 144) (PC), Mathura Das v. Raja 
Narindar Bahadur Pal. 

[Sec also (’14) 1 AIR 1914 All 171 (172) : 
24 Ind Cas 674 (DB), Abdul Ahad v. 
Mahtab Bibi. 

(’98) 25 Cal 246 (249) (DB). Sarala v. 

Jogendra. (23 Ind App 138 : 19 All 39 
(PC) followed.)] 

13. (’06) 2 Nag L R 162 (168) (PC), Gan- 
garam Biharilal v. Firm of Shriram 
Shaligram. 

(’91) 13 All 330 (333): 1891 All WN 66 
(DB), Sri Niwas Ram Pande v. Udit 
Narain Misr. 

*(’89) 11 All 416 (419) : 1889 All WN 165 
(DB), Bhagivant Singh v. Daryao Sinah. 

(’87) 10 All 85 (90) : 1887 All W N 292 
(DB), Mansab Ali v. Gulabchand. 

14. *(’06) 2 Nag LR 162 (168) (PC), Gan- 
garam Bihari Lai v. Firm of Shriram 
Shaligram. 

(’15) 2 AIR 1915 Oudh 31 (56) : 30 Ind 

Cas 323 (DB), Nareiidra Bahadur Singh 
v. Oudh Commercial Bank Ltd. (In fix¬ 
ing the rate the Court must be guided 
by the circumstances of the case.) 

(’22) 9 AIR 1922 Lah 254 (257) : 3 Lah 
200: 66 I.C. 771 (FB), Motan Mai v. 
Mahammad Baksh. 

(’23) 10 AIR 1923 Lah 632 (633) : 4 Lah 
406: 75 Ind Cas 375 (DB), Budhu v. 
v. Niamat. (Rate of interest reduced 
as it was unusual.) 


('86) 8 All 486 (489, 490): 1886 All WN 
216 (DB), Bishen Dayal v. Udit Narain. 
(Post diem interest granted as damages, 
but the rate of intexest i-educed.) 

C33) 20 AIR 1933 Mad 171 (171) : 145 Ind 
Cas 762, Narasimham v. Venkata Sub- 
bayya. 

[See also (1890) 38 W R (Eng) 732 (733) : 
60 L J Ch 43 : 63 L T 189 : 45 Ch D 225, 
Mellersh v. Brown. 

(’ll) 14 Oudh Cas 106 (106) : 11 Ind Cas 
342 (342), Ramadhin v. Debi Sahai. 
(Rate provided in bond being exhorbit- 
ant 6 per cent was allowed.)] 

15. (’95) 17 All 581 (586): 1895 All WN 
128 (FB), Narindra Bahadur v. Kha- 
dim Husain. 

16. ('94) 21 Cal 274 (277, 278.) (DB), 

Bikramjit Tewari v. Durga Dayal. (Yes.) 

(’95) 5 Mad L Jour 154 (155) (DB), Krish¬ 
na Reddy v. Varadarajulu Reddy. 
(Interest awarded under the Interest 
Act XXXII of 1839 is a charge.) 

(’18) 5 AIR 1918 Lah 99 (101) : 1918 Pun 
Re No. 56: 46 Ind Cas 460 (DB), Debi 
Sahai v. Ramji Lai. (Yes.) 

(’95) 18 Mad 248 (250) : 4 Mad L Jour 
265 (DB), Rama Reddi v. Appaji Reddi. 
(Yes.) 

(’95) 18 Mad 257 (261) : 2 Mad L Jour 235 
(DB), Badi Bibi Sahibal v t Sami Pillai. 
(No.) 

(’91) 13 All 330 (336): 1891 All WN 66 
(DB), Sri Niwas Ram Pande v. Udit 
Narain Misr. (No.) 

(’96) 18 All 316 (319) i 1896 All W N 78 
(DB), Rikhi Ram v. Sheo Parshdn Ram 
(No.) 

(’95) 17 All 581 (588) i 1895 All W N 128 
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the Code of Civil Procedure now makes it clear that e\ 
is part of the mortgage-money. As to the meaning of 
case noted below. 17 

See also Note 10 on S. 60, generally. 
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18. Non-payment of consideration—Effect.—A mon 
without consideration will be a void transaction. 1 But wfc 
or a sale is intended to be for a consideration, the transact 

As has been seen in the Notes on S. 54 the non-payment o, _station 

for a sale does not prevent title from passing. On the same principle, 
a mortgage would, in the absence of a covenant or stipulation to the 
contrary, be complete, i.e., the transfer of interest is effected, not when 
the consideration is paid or made good, but when the mortgage contract 
is entered into, regardless of whether and when the consideration is 
paid. 2 There is, however, a difference between a sale and a mortgage 
in this respect. In the case of a sale, as has been seen in Note 14 on 
S. 54, the non-payment of the consideration does not prevent title from 
passing to the purchaser and the remedy of the vendor is only to sue for 
the recovery of the purchase-money or to enforce his seller’s charge. 
In the case of a mortgage, the non-payment of consideration will not 
render the mortgage void but will disentitle the mortgagee from suing 
for the amount not paid by him. The reason is that a mortgage is 
pvima facie only a security for a debt and where the debt does not exist 
to any extent, the security cannot be enforced to that extent. 3 

The covenant or stipulation to the contrary may be express or 
implied, the question in such cases being “when did the parties intend 
that the ‘transfer of interest’ should take place?” The presumption 
would be in favour of immediate transfer but this presumption could be 
rebutted by proof of an express stipulation to the contrary or by proof 
of acts and circumstances from which such a contrary intention might 


(FB), Narindra Bahadur Pal v. Kha- 
dim Husain. (No.) 

(’97) 24 Cal 699 (703) : 1 Cal WN 437 (FB), 
Moti Singh v. Ramohari Singh. (No.) 

17. (’35) 22 AIR 1935 Rang 525 (527) : 

14 Rang 16: 160 Ind Cas 490 (DB), S. 
K. R. M. Chettyar v. V. E. A. Chettyar. 

Section 58 Note 18 

1. t (’30) 17 AIR 1930 Nag 166 (169) : 127 
Ind Cas 881, Sheoji v. Bhaskar. 

(’ll) 11 Ind Cas 4 (4) (DB) (All), Par- 
bhu Narain Singh v. Deoraj Singh. 

(’76) 1 All 309 (311) (DB), Manna Lai 
v. Bank of Bengal. 

(’14) 1 AIR 1914 Mad 684 (685) : 23 Ind 
Cas 805 (DB), Ramaswamy v. Sundara. 

(’17) 4 AIR 1917 Mad 492 (493) : 35 Ind 
Cas 455 (DB), Kumarappan v. Narayanan. 

(’24) 11 AIR 1924 Lah 381 (381) : 69 Ind 
Cas 414, Arjan Singh v. Bakhtawar 
Singh. 

Also see Section 4, Note 4. 

2. t(’16) 3 AIR 1916 Lah 155 (156) : 1916 
Pun Re No. 53 : 33 Ind Cas 474 (FB), 
Allah Ditta v. Nazar Din. 

(’19) 6 AIR 1919 Mad 781 (782) : 42 Mad 
20: 48 Ind Cas 370 (DB), Abdul Hashim 
v. Kader Batcha. (No suit for can¬ 
cellation of mortgage under S. 39, Con¬ 


tract Act, would lie.) 

(’22) 9 AIR 1922 Pat 299 (301): 1 Pat 
281 : 65 Ind Cas 329 (DB), Raghunath 
Bhagat v. Amir Bakhsh. 

(’12) 13 Ind Cos 653 (655) (DB) (Cal), 
Jadunandan Prosad v. Koer Kallyan 
Singh. 

(17) 4 AIR 1917 Pat 514 (515) : 2 Pat L 
Jour 168: 38 Ind Cas 877 (DB), Mak - 
hanlal v. Hanuman Buksh. 

(1859-1896) Oudh Sel Cas No. 280 (DB), 
Bhola Singh v. Baiju. 

(12) 34 All 273 (276): 13 Ind Cas 573 
(573, 575) (DB), Rashiklal v. Ram- 

narain. 

(’08) 1908 Pun LR No. 60, p. 149 (150), 
Mangladha v. Lai Chand. 

(19) 6 AIR 1919 Lah 402 (404) : 18 Ind 
Cas 916, Budha v. Mul Rai. 

3.1 (17) 4 AIR 1917 Mad 492 (495) : 35 

Ind Cas 455 (DB), Kumarappan v. 
Narayanan. 

(11) 1911 Pun Re No. 31: 11 Ind Cas 321 
(325) (DB), Karm Chand v. Mt. Ha- 
sant Kaur. 

[See also (15) 2 AIR 1915 Mad 945 
(946) : 28 Ind Cas 186 (DB), Appala 
Suryanarayana v. Venkatasiva Rao.) 
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asonably be inferred. 4 A provision in a mortgage deed that the mort¬ 
gagor will make over the mortgage deed to the mortgagee upon payment of 
the full consideration does not amount to a contract that the mortgage 
was not to take effect until payment of the consideration. 44 

A mortgage of which the whole cash has not been paid is valid to the 
extent of the money advanced unless to mortgagor has expressly put 
an end to the mortgage. 5 To the extent to which the money was not 
paid, there will be a failure of consideration. 6 Where the mortgagee under¬ 
takes to pay the creditors of the mortgagor, there is no failure of con- 


4. *(’16) 3 AIR 1916 Lah 155 (156): 1916 
Pun Re No. 53 : 33 Ind Cas 474 (FB), 
Allah Ditta v. Nazar Din. 

(’12) 13 Ind Cas 653 (655, 656) (DB) 
(Cal), Jodunandan Prasad Singh v. 
Koer Kallyan Singh. 

(’84) 1884 Pun Re No. 16, page 43 (49, 
50) (DB), Gomess v. Mela Ram. (Money 
not paid immediately— Held, as there 
was no indication that in default of 
the consideration being paid imme- 
ately or within a reasonable time the 
mortgage was to be void the mortga¬ 
gor could not treat it as void.) 

4a. (’22) 9 AIR 1922 Pat 299 (301) : 1 

Pat 281 : 65 Ind Cas 329 (DB), Raghu- 
noth Bhagat v. Amir Bakhsh. 

5. (’42) 29 AIR 1942 Lah 234 (236) : 

ILR (1943) Lah 746 : 202 hid Cas 347 
(DB), Sohan Lai v. Labh Singh. 

*(’16) 3 AIR 1916 Lah 155 (157) : 1916 
Pun Re No. 53: 33 Ind Cas 474 (FB), 

Allah Ditta v. Nazar Din. 

( 93) 1893 Bom PJ 82, Balaram v. Dagdu. 
f (17) 4 AIR 1917 Pat 514 (517) : 2 Pat 
L Jour 168: 38 Ind Cas 877 (DB), 

Makhan Lai v. Hanuman Baksh. 

(’25) 12 AIR 1925 Oudh 132 (134) : 78 Ind 
Cas 738, Collector Singh v. Madari Lai. 
(’30) 17 AIR 1930 Lah 549 (551) : 130 Ind 
Cas 647 (DB), Gulab Mai v. Shaha - 

buddin. 

(’16) 3 AIR 1916 Oudh 197 (198) : 18 

Oudh Cas 280 : 32 I. C. 341, Mt. Husaini 
v. Ram Charan. 

(’19) 6 AIR 1919 Oudh 104 (105) : 58 

Ind Cas 161, Gajadhar Chaubey v. Sant 
Bakhsh Singh. 

(’19) 6 AIR 1919 Oudh 251 (251) : 50 Ind Cas 
952 (DB),Sa?ikata Din v. Har Baksh Singh. 
(’08) 35 Cal 1051 (1057) : 7 Cal L Jour 586 
(DB), Rajani Kumar v. Gour Kishore. 
(’18) 5 AIR 1918 Mad 898 (905): 41 Ind 
Cas 208 (DB), Venkata Perumal v. 

Uddagiri Papa. 

(’13) 36 Mad 29 (31) : 11 Ind Cas 868 
(869), In re Jaladanki China Pitchia. 

(’ll) 10 Ind Cas 258 ( 259) (DB) (Mad), 
Subbaraya v. Manikka. 
t (’12) 35 Mad 114 (118) : 9 Ind Cas 289 
(290) (DB), Tirumal Raju v. Pand.la 
Muthial. 

(’09) 32 Mad 281 (283) : 2 Ind Cas 612 

(613) (DB), Srinivasa swami Aiyangar 


v. Atmaram Aiyar. 

('20) 7 AIR 1920 Mad 906 (906) : 52 Ind 
Cas 738 (DB), Navunni v. Ram- 
sioami Pattar. 

(19) 6 AIR 1919 Mad 1117 (1124) : 43 

Ind Cas 871 (DB), Venkata Perumal 
v. Subbaraya. 

('27) 14 AIR 1927 Pat 388 (389) : 103 Ind 
Cas 884 (DB), Ram Kripal v. Rajen- 
dra Singh. (The mortgagor stipulated 

that mortgagee should pay the mort¬ 
gage amount into Court in case an exe¬ 
cution sale of the property was set 
aside—The execution sale was not 

set aside, but the mortgagee paid the 
amount into Court, and it was attach¬ 
ed in execution of other decrees 
against the mortgagor—Held that the 
mortgagee was not entitled to recover 
the amount from the mortgagor.) 

(’16) 3 AIR 1916 Cal 349 (351) : 29 Ind 
Cas 690 (DB), Krishna Kumar v. Joy 
Krishna. 

(’21) 8 AIR 1921 Cal 435 (440) : 66 Ind 
Cas 694 (DB), Krisna Kisor v. Mt. 
Nagendrabala. 

(’06) 10 Cal WN 932 (933) (DB), Baj- 

rangi Sahai v. Udit Narain Singh. 

*(’12) 34 All 273 (280) : 13 Ind Cas 573 
(574) (DB), Rashik Lai v. Ra?n Narain. 

I See also (’ll) 35 Bom 395 (399) : 11 
Ind Cas 989 (991) (DB), Subray a v. 

Ganpa. (Mortgagee failing to pay a 
part of consideration—Subsequent pay¬ 
ment of that part cannot serve to undo 
the effect of partial failure of consi¬ 
deration.) 

(’30) 17 AIR 1930 Nag 166 (169) : 127 

Ind Cas 881, Sheoji v. Bhaskar .] 

[But see (’94) 18 Mad 126 (128) (DB), 
Subba Rau, v. Devu SJietti.] 

6. (’17) 4 AIR 1917 Mad 630 (635) : 40 
Mad 308: 36 Ind Cas 921 (FB), Ragha- 
vachariar v. SriTiiuasa Raghava. (Per 
Wallis, C. J.) 

(’10) 5 Ind Cas 334 (336) (DB) (Cal), 
Rameshu;<tr Singh v. Dhanpat Singh. 
t(’12) 35 Mad 114 (118) : 9 Ind Cas 289 
(290) (DB), Tirtimal Raju v. Pandla 
Muthial. 

[See also (’07) 31 Bom 552 (557, 558) : 

9 Bom LR 950 (DB), Bhagabai v. Nara- 
yan. 

(’81) 1881 All WN 13 (13) (DB), Krishna 
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sideration, if the liability of the creditors is cleared off and this is so 
even if the creditors forgo their rights. 7 It has, however, been held 
in the undermentioned case 7 “ that where the liability is in respect 
of the amounts to be advanced by the mortgagee for the discharge of 
a particular debt and the consideration for the mortgage is not a mere 
promise to discharge a particular debt, the mortgagee is not entitled 
to anything more than what he has actually paid to discharge the 
debt. Where the mortgagee undertakes to pay the creditors of the 
mortgagor, he must pay them within a reasonable time. 8 If 
he does not do so and the mortgagor suffers damages, the 
mortgagee will be liable for it. 9 Where the consideration for a mortgage 
has not been paid by the mortgagee, the mortgagor cannot sue for 
specific performance of the contract to pay money, though he can 
sue for compensation, 10 the measure of compensation being the 
difference between the amount stipulated and the amount paid 11 


Rao v. Apa Shastri .] 

7. (’83) 1883 All W N 213 (214) (DB), 
Har Narain Singh v. Zalim Singh. 

7a. (’47) 34 AIR 1947 Mad 197 (199) : ILR 
(1947) Mad 411 (DB), Sundaram Aiyar 
v. Valia Mannadiar. 

8. (’18) 5 AIR 1918 Oudh 331 (332) : 

48 Ind Cas 550, Partap Singh v. Bal- 
xoant Singh. 

(’31) 18 AIR 1931 All 95 (96) : 52 All 
761: 124 Ind Cas 764 (DB), Sheopati 
Singh v. Jagdeo Singh. 

9. (’07) 10 Oudh Cas 69 (73) (DB), 

Rani Raghubatis Kuar v. Raunak Ali. 
(These cannot be claimed as set off in a 
suit by the mortgagee on his mort¬ 
gage bond—A separate suit must be 
brought.) 

(’21) 63 Ind Cas 87 (89) (DB) (All), 

Sarju Misra v. Ghulam Husain. 

t(’12) 15 Ind Cas 526 (527) (Oudh), 

Muhammad Roza v. Kubra Bibi. 

(’37) 24 AIR 1937 Oudh 138 (140) : 165 

Ind Cas 450 (DB), Hamid Ahmad v. 
Alimullah. 

(’18) 5 AIR 1918 Oudh 331 (331, 332) : 

48 Ind Cas 550, Partab Singh v. Bal- 
want Singh. 

(’01) 1901 All WN 14 (15), Raghunath 
Rat v. Brijmohan Singh. 

(*36) 23 AIR 1936 All 598 (600) : 164 Ind 
Cas 665 (DB), Abdul Majeed v. Abdul 
Rashid. 

10. (’47) 34 AIR 1947 Mad 197 ( 200): 

ILR (1947) Mad 411 (DB), Sundaram 
Aiyar v. Valia Mannadiar. [The 
rights of a mortgagor in a case 
where the entire consideration of the 
mortgage is not advanced by the mort¬ 
gagee are rights personal to him and a 
purchaser in court-auction of the mort¬ 
gaged property will not automatically 
become entitled to such rights of the 
mortgagor. It is even doubtful if the 
right of the mortgagor which may 
sound in damages could be transferred 
or assigned validly.l 


(’42) 29 AIR 1942 Lah 234 (236) : 

ILR (1943) Lah 746: 202 Ind Cas 347 
(DB), Sohan Lai v. Labh Singh. (If 
possession has passed, the mortgagor 
might sue to get it back after a time or 
take steps to relieve himself of some 
of the other conditions of the mortgage. 
If he has suffered any loss he may sue 
for damages. But it is clear that the 
unpaid part of the mortgage-money is 
not a debt nor has the mortgagor an 
actionable claim for its recovery against 
the mortgagee.) 

t (’38) 25 AIR 1938 Lah 21 (22) : 176 Ind 
Cas 779, Thakar Das v. Amar Chand. 
(’35) 22 AIR 1935 Pat 125 (126) : 159 Ind 
Cas 177, Wahid Ali v. Biptu Chamar. 
(’23) 10 AIR 1923 Cal 567 (567) : 76 Ind 
Cas 766, Samsal Haq v. Abdul Karim. 
(’16) 3 AIR 1916 Cal 530 (530, 531) : 43 

Cal 59 (61, 63) : 29 Ind Cas 621 (DB), 

Shaikh Galim v. Sadariian Bibi. 

('91) 13 All 200 (204): 1891 All W N 5 
(DB), Naubat Singh v. Indar Singh. 

C 08) 11 Oudh Cas 89 (92) (DB), Muham¬ 
mad Bakar v. Kedar Nath. 

(’08) 30 All 252 (255) : 5 All L Jour 491 
(DB), Phulchand v. Chand Mai. 

(’84) 1884 Pun Re No. 16, p. 48 (49, 50) 
(DB), Gomes v. Mela Ram. 
t(’13) 34 All 273 (276) : 13 Ind Cas 573 
(573) (DB), Rashik Lai v. Ram Narain. 
(’31) 18 AIR 1931 All 40 (44) : 52 All 1037: 
131 Ind Cas 599 (DB), Narain Pershad 
v. Narain Singh. 

[ See also (’35) 22 AIR 1935 Nag 135 (136) : 
31 Nag. L R 235 : 157 Ind Cas 587, Mohan- 
lal v. Motilal. (Mortgagee undertaking 
to pay creditors of mortgagor—Failure 
to pay—Mortgagor can sue for damages.)) 

[ But see (’25) 12 AIR 1925 Lah 174 (174) : 

78 Ind Cas 445, Imam Din v. Dittu. 

(’31) 18 AIR 1931 All 95 . (98) : 52 All 
761 : 124 Ind Cas 764 (DB), Sheopati 

Singh v. Jagdeo Singh.] 

11. t (’38) 25 AIR 1938 Lah 21 (22) : 170 
Ind Cas 779, Thakar Das v. Amar Chand. 
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and any loss that the mortgagor may have sustained. 12 (See also 
Note 6.) 

A usufructuary mortgagor parting with possession but not receiv¬ 
ing full consideration cannot claim a return of the proportionate ex¬ 
tent of land and mesne profits. 12 ' Where a usufructuary mortgagee under¬ 
took to pay off a prior mortgagee and obtain possession, but did not 
pay him off and the mortgagor paid him off and obtained possession, 
the usufructuary mortgagee cannot compel the mortgagor to per¬ 
form his part of the contract and claim possession from the mortgagor, 
even though the mortgage cannot be said to be invalid. 13 But where 
the redemption of the prior mortgage was not a condition precedent 
to obtaining possession, the mortgagee was given a decree for posses¬ 
sion on condition of his paying the mortgagor the amount payable to 
the first mortgagee. 14 

In the Punjab it has been held that non-payment of consideration 
after demand avoids the mortgage and destroys the mortgage lien 
and right to possession, in the absence of a stipulation postponing pay¬ 
ment 15 unless the mortgagor condones the breach or the non-pay¬ 
ment. 16 This, however, will not apply where the mortgagor admits 
leceipt of consideration though in point of fact, he did not receive any. 17 

See also S. 60 N. 5. . 


1.1. Mortgage without title—Subsequent acquisition—Principle of 
making good.—A mortgage of property to which the mortgagor has no 
title creates no lien on the property. 1 But if A mortgages land to B 
to which he has no title, and subsequently acquires that property the 
principle of equity which regards that as done which ought to be done 
will be applied and the mortgage will attach to the property. 2 But 
this principle will not apply where the mortgagee knew at the time 
ot the mortgage that the property was not. then owned by the mort- 

> a J*° r T\j OU ^ GX P ec ? ;e< ^ that the mortgagor would shortly owned 
it. Nor will the principle apply so as to compel A who has acquired 


[But see (’05) 8 Oudh Cas 5 (9), Rama- 
nand v. Nakched. (The sum agreed to 
be paid cannot be a measure of dam¬ 
ages.)] 

12. (’91) 13 All 200 (205): 1891 All WN 
5 (DB), Naubat Singh v. lndar Singh. 

12a. (’47) 34 AIR 1947 Mad 197 (200) : ILR 
(1947) Mad 411 (DB), Sundaram Aiyar 
v. Valia Mannadiar. 

13. (’25) 12 AIR 1925 Oudh 132 (134) : 78 
Ind Cas 738, Collector Singh v. Madari 
Lai. 

(’16) 3 AIR 1916 Oudh 197 (198) : 18 Oudh 
Cas 280 : 32 Ind Cas 341, Mt. Husaini v. 
Ramcharan. 

(’24) 11 AIR 1924 Oudh 425 (426) : 27 

Oudh Cas 60 : 78 Ind Cas 804, Avantika 
Prasad v. Gur Baksh. 

(’06) 1906 Pun Re No. 103, p. 363 (365) : 
1906 Pun LR No. 87 (DB), Saudagar 
Singh v. Sant Ram. 

14. (’19) 6 AIR 1919 Oudh 104 (105): 

58 Ind Cas 161, Gajadhar Choubey v. 
Sant Bakhsh 9 Singh. (34 All 273 relied 
on.) 

[See also (’19) 6 AIR 1919 Oudh 267 
(269) : 22 Oudh Cas 112 : 52 Ind Cas 


91, Narotam Prasad v. Shankar Singh.] 

15. (’07) 1907 Pun Re No. 59, p. 274 (277): 
1908 Pun LR No. 62 (FB), Gokal Chand 
v. Rahman. 

(’89) 1889 Pun Re No. 100, p. 344 (346), 

Gopal Sahai v. Mt. Husain Bibi. 

16. (’14) 1 AIR 1914 Lah 187 (197, 198) : 
1915 Pun Re No. 3 : 25 Ind Cas 480 (DB) 
Shib Nath v. Alliance Bank of Simla 
Ltd., Lahore. 

17. (’14) 1 AIR 1914 Lah 316 (316, 317) ; 
1914 Pun Re No. 67: 25 Ind Cas 595 
(DB), Muni Lai v. Chattar Singh. 

Section 58 Note 19 

1. (’08) 4 Nag LR 28 (30), Sitaram v. 
Mt. Harku Bai. 

(’66) 1 Agra 286 (287) (DB), Herchuiid 
v. Ram Singh. 

2. (1900) 1900 Pun Re No. 32, p. 112 (114, 
115) (DB), Babu Rai v. Nathu. 

(’15) 2 AIR 1915 Mad 972 (974): 29 Ind 
Cas 439 (DB), Alamanayakunigari v. 
Marukuti Papiah. (Transferor acquir¬ 
ing title by inheritance.) 

3. (’38) 25 AIR 1938 All 22 (25) : ILR 

(1938) All 63: 173 Ind Cas 130 (DB), 

Kabul Chand v. Badri Das , - 
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other property, to make good to B out of that property for the loss 
.caused by want of title to the mortgaged property. 4 

See also notes on section 43, and also section 5, Note 7. 

20. Mortgage by person having voidable title.—A person who has 
acquired property under a voidable title can himself give a good title in 
respect of that property to a bona fide purchaser or mortgagee from 
him who deals for value and has no notice of the defects in the title. 1 
See also Notes on section 41. 

21. Mortgage by co-owners.—One of several co-owners, whether 
tenants in common or joint tenants, can ordinarily mortgage his share. 1 
In the case of a mortgage by a joint tenant in England it has been held 
that it severs the joint tenancy so far as it affects that share. 2 A copar¬ 
cener of a joint Hindu family in some provinces cannot alienate 
even his share of the family properties. 3 A mortgage by such copar¬ 
cener of joint family property, neither for a family necessity nor for 
discharging an antecedent debt, is void in toto and is not binding even 
on his own share. 4 

22. Mortgage by purdanashin women.—In a transaction with a 
purdanashin woman it must be shown that the transaction was explain¬ 
ed to her and its legal effect clearly understood by her. 1 Where her 


4. (1900) 1900 Pun Re No. 32, p. 112 

(114) (DB), Babu Rai v. Nathu Walidad. 
Section 58 Note 20 

1. (’24) 11 AIR 1924 Mad 67 (69) : 72 Ind 
Cas 559 (DB), Partha Sararthy Aiyar v. 
Subbaraya Gramany. 

Section 58 Note 21 

1. (’43) 30 AIR 1943 Pesh 17 (20) : 205 
Ind Cas 603, Mt. Zuro v. Mahomed Ayub. 
(He can mortgage only his share—The 
mortgage-money is therefore payable by 
his share alone—other co-sharers’ shares 
are not affected.) 

(’03-04) 2 Low Bur Rul 167 (167), Maung 
Tha Nu v. Maung Kya Zan. 

(’ll) 12 Ind Cas 858 (858) (Low Bur), 

Maung Po Than v. Ma On Bwin. 
t(’74) 11 Bom H C R 76 (80) (DB), Udaram 
Sitaram v. Ranu Panduji. 

(’06) 8 Bom L R 550 (551) (DB), Doddappa 
v. Somappa. 

tSee also (’99) 23 Bom 385 (389) (DB), 
Lakshman v. Gopal. 

(’74) 11 Bom HCR 72 (73) (DB), Pandu- 
rang v. Bhaskar. (Assumed.)] 

2. (1863) 46 E R 746 (752) : 3 De G J & 
Sm 541: 33 LJ Ch 657: 8 LT (NS) 
710: 11 WR (Eng) 1083: 2 NR 404: 
142 R R 161, In re Pollards Estate. 

3. See cases cited in Note 7 on Section 7. 

4. * (’17) 4 AIR 1917 P C 41 (42) : 39 All 
500 : 44 Ind App 163 : 40 Ind Cas 284 
(PC), Lachman Prasad V. Sarnam Singh. 

*(’09) 31 All 176 (217) : 1 Ind Cas 479 
(492) (FB), Chandrarao Singh v. Mata 
Prasad. * 

' 1 ‘ Section 58 Note 22 

t. '(’44) 31 AIR 1944 All 42 (53) : 212 Ind 
Cl* 168 (DB), Sunder Kuer v. Udey Ram. 
(The mere declaration by the lady, sub¬ 


sequently made, (hot she had not under¬ 
stood what she was doing, obviously can¬ 
not in itself be conclusive—It must be 
a question whether, having regard to the 
proved personality of the lady, the nature 
of the transaction, the circumstances 
under which it came into existence and 
the whole history of the parties, it is 
reasonably established that the transac¬ 
tion was a free and intelligent act of the 
lady or not.) 

(’31) 18 AIR 1931 Oudh 103 (105) : 5 Luck 
526 : 130 Ind Cas 861 (DB). Mt. Afsar 
Begum v. Muhammad Yusuf. 

* (’14) 1 AIR 1914 P C 95 (96) : 23 Ind 
Cas 642 (PC), Lala Mahabir Prasad v. 
Mt. Taj Begum. 

f (’10) 37 Cal 526 (533) : 5 Ind Cas 539 (545) 
(DB), Sururjigar Begum v. Barada 
Kanta. 

f (’21) 8 AIR 1921 Cal 435 (441) : 66 Ind 
Cas 694 (DB), Krishna Kisore v« Mt. 
Nagendrabala. 

(’18) 5 AIR 1918 Cal 557 (560, 561, 562) : 40 
Ind Cas 865 (DB), Syarn Peary v. E. M. 
and A. Co., Ltd. 

(TO) 6 Ind Cas 689 (691, 692) (DB) (All), 
Kubra v. Ajodhia Prasad. 

(’33) 20 AIR 1933 Oudh 365 (368, 369) : 9 
Luck 12 : 144 Ind Cas 860 (DB), Mushrafi. 
Begum v. Kundan Lai. (In order that a 
deed executed by a purdanashin lady may 
be valid it is necessary that she should 
have intelligently executed it. A lady who 
was both purdanashin and illiterate was 
said to have executed a mortgage deed 
which was in a large measure designed 
for the payment of her husband’s debts 
and in which property mortgaged be¬ 
longed exclusively to her having been 
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legal adviser is himself the mortgagee and obtains a mortgage bond from 
her, the Court is entitled and bound to examine the transaction with 
close scrutiny and strictly insist on the mortgagee showing that the 
client was fully aware of the meaning and effect of the deed and that 
the transaction was a fair and honest one. 2 

The circumstances under which a purdanashin woman agrees to 
sell or mortgage property must be carefully examined in order to ascer¬ 
tain that she had independent advice, that the lady had sufficient intelli¬ 
gence to understand the relevant and important matters, that she did 
understand them as they were explained to her, that nothing was ex¬ 
cluded and that there was no undue influence or misrepresentation. 3 In 
Faridxinnissa v. Mukhtar Ahmad- n Lord Sumner said: 

“Independent legal advice is not in itself essential.... The 
real point is, that the disposition made must be substantially 
understood and must really be the mental act, as its execution 

is the physical act, of the person who makes it. If, however, the 

settlor’s freedom and comprehension can be otherwise establish¬ 
ed, or if, as is the respondent’s case here, the scheme and sub¬ 
stance of the deed were themselves originally and clearly con¬ 
ceived and desired by the settlor, and were then substantially 
embodied in the deed, there would be nothing further to be gain¬ 
ed by independent advice. If the settlor really understands and 
means to make the transfer, it is not required that some one 
should have tried to persuade her to the contrary. Again, the 
question arises how the state of the settlor’s mind is to be proved. 
That the parties to prove it are the parties who set up and rely 
on the deed is clear. They must satisfy the Court that the deed 
has been explained to and understood by the party thus under 
disability, either before execution or after it under circumstances 

which establish adoption of it with full knowledge and compre¬ 
hension”. 


This view was reiterated in the case noted below. 4 See also the 


given along with other property in lieu 
of her dower. It was in evidence that 
her husband was a man of violent tem¬ 
per and was addicted to drink and prosti¬ 
tutes. Further he had retained a sufficient 
portion of his property in his own hands 
for the payment of his debts. All that 
was proved was that there was a draft 
and ffiat it had been read to the lady 
who instead of applying her mind to the 
contents of the deed as it was in the end 
written out, contended herself with an 
assurance that it was in accordance with 
the draft. Held, that there was no intelli¬ 
gent execution of the deed.) 

(’21) 63 Ind Cas 574 (575) (DB) (All), 
Behari Lai v. Muhammad Hasan. 

[See also (’36) 23 AIR 1936 All 858 (859) : 
166 Ind Cas 182 (DB), Tej Bahadur v. 
Firm Kothi Radha Kislian. (Execution 
of a document in the case of a purda¬ 
nashin lady means intelligent execution.)] 

Also see S. 122, Note 3 and S. 126, Note 10. 

2. * (’14) 1 AIR 1914 P C 95 (96) : 23 Ind 
Cas 642 (P C), Lala Mahabir Prasad v. 
Mt. Taj Begum. 


(’68) 1 Beng L R (O C) 31n (33n), Kanai 
Lai v. Kamini Debi. 

('21) 8 AIR 1921 Cal 435 (441) : 66 Ind 
Cas 694 (DB), Krisna Kisore v. Mt Na- 
gendrabala. 

3. * (’21) 8 AIR 1921 P C 118 (122) : 47 
Ind App 265 : 61 Ind Cas 486 (PC), Mati 
Lai v. S. M. & A. Co., Ltd. (On appeal 
from AIR 1918 Cal 557; AIR 1919 P C 
24 : 46 Ind App 272 : 47 Cal 175 relied 
on.) 

(’68) 1 Beng L R (O C) 31 n (32n, 33n), 
Kanai Lai v. Kamini Debi. 

t (’21) 8 AIR 1921 Cal 435 (441, 442) : 66 
Ind Cas 694 (DB), Krisna Kisore v. Mt. 
Nagendra Bala. 

[See also (’68) 1 Beng L R (O C) 28 (33, 
34) (DB), Manohar Dass v. Bhagabati 
Dasid 

3a. * (’25) 12 AIR 1925 P C 204 (209, 210) : 
47 All 703 : 89 Ind Cas 649 : 28 Oudh Cas 
338« 52 Ind App 342 (PC). 

4. (’36) 23 AIR 1936 P C 207 (210, 211) : 
11 Luck 346 : 63 Ind App 326 : 163 Ind 
Cas 156 (PC), Kundan Lai v. Musharrafi 
Begum. 
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undermentioned cases. 48 

Where for want of explanation, a purdanashin woman did not 
understanding an important feature of the transaction, namely that she was 
making herself personally liable to pay the money borrowed under a 
mortgage, it cannot be said that her mind and free consent went with her 

j” executing the deed. The mortgage therefore does not bind her 

at all. 6 

• * Where the execution of a mortgage deed by a purdanashin lady 

is found not to be her mental or conscious act, there being no room 
for a semiconscious act, the whole deed is affected and must be set 

“i* 5 • If , those funding on the deed fail to show that the grantor 
intelligently understood the deed there is an end of the matter. The 
question of undue influence does not arise. 6 

. ? 3 *. Mortgage by beneficiary under trust.—A person having a 

beneficial interest in property, under a trust deed is competent to 
mortgage his interest. In Hemachandra Roy v. Suradhani Debva' 
their Lordships of the Privy Council said: “No doctrine of the law of 
India has been indicated to their Lordships which prevents a bene¬ 
ficiary under a trust from dealing with his interest by way of mort- 
gage, though it is true enough that in India such an interest is not 
technically regarded as an equitable estate.” 

24 . Mortgage by person incompetent to contract.—A mortgage by 
a minor who is incompetent to contract is void,* and the creditor can- 
not recover the money even under Ss. 64 and 65 of the Contract Act 
which are based on there being a contract between competent parties. 2 
It is also settled that such a mortgage, being a nullity, is incapable of 


Suth W R 7 (10) (PC), Grish Chundra v. 
Bhuggobutty Debia. 

5. (’40) 27 AJR 1940 P C 134 (135) : ILR 
(1940) 2 Cal 436 : ILR (1940) Kar (PC) 
271 : 67 Ind App 309 : 189 Ind Cas 509 
(PC), Hem Chandra v. Suradhani Debya. 

6. (’40) 27 AIR 1940 P C 147 (150) : ILR 
(1940) Kar P C 341 : 67 Ind App 377 : 189 
Ind Cas 890 (PC), Bank of Khulna Ltd. 
v. Jyoti Prokash. 

Section 58 Note 23 

1. (’40) 27 AIR 1940 PC 134 (136) : ILR 
(1940 ) 2 Cal 436 : ILR (1940) Kar PC 271: 
67 Ind App 309 : 189 Ind Cas 509 (PC). 

Also see S. 5 Note 6. 

Section 58 Note 24 

1. (’06) 28 All 508 (515) : 3 All L Jour 274 
(DB), Maharaj Singh v. Balwantsingh. 
(30 Cal 539 : 30 Ind App 114 (PC) fol- 
lowed.) 

(’21) 8 AIR 1921 All 326 (327) : 62 Ind Cas 
258 (DB), Lila Dhar v. Piarey Lai. (If 
the minor sues for declaration that the 
mortgage is void he cannot get such dec¬ 
laration without repaying the amount if 
he was guilty of fraud.) 

[Sec also (’19) 6 AIR 1919 All 453 (454) : 
40 All 558 : 48 Ind Cas 478 (DB), Radhey 
Shiam v. Bihari Lai.] 

2. * (’03) 30 Cal 539 (548) : 30 Ind App 
114 (P C), Mohori Bibee v. Dharmodas 
Ghose. 


4a. (44) 31 AIR 1944 All 42 (53, 54) : 212 
Ind Cas 168 (DB), Sunder Kuer v. Udey 
Ram. (A purdanashin woman, merely 
because she is purdanashin, is not exempt 
from operation of all legal rules, even 
when it is clearly established by evidence 
that she is intelligent and competent per- 
«>n, capable of understanding and con¬ 
ducting business, and that she had 
voluntarily, deliberately, intelligently and 
after fully realising the nature and effect 
of what she was doing, done things on 
which other people are, under the law, 
entitled to rely.) 

(*32) 19 AIR 1932 Oudh 123 (129) : 7 Luck 
454 : 137 Ind Cas 102 (DB), Lakshmi 
Narain v. Mohamdi Begam. (Illiterate 
purdanashin lady deserves special consi¬ 
deration—Independent legal advice is not 
in itself essential.) 

(36) 23 AIR 1936 Cal 378 (380, 381) : 166 
hid Cas 842 (DB), Suresh Chandra v. 
Marani Das si. 

(’15) 2 AIR 1915 Oudh 190 (191) : 18 Oudh 
Cas 147 : 30 Ind Cas 269, Suglira-Bibi v. 
Kamlapat Ram. 

(01) 28 Cal 546 (554, 557) : 28 Ind App 71 
(J*C)» Annoda Mohun v. Bhuban Mohlni 
Debt. (Deed was quickly read over to 

. the illiterate purdanashin lady at the time 
of the execution.) 

(70) 13 Moo Ind App 419 (431, 432) : 14 
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founding a plea of estoppel. 3 The undermentioned cases to the con¬ 
trary 4 are no longer good law. Where A and his minor brother B 
were owners of an estate as members of a joint Hindu family, and A 
mortgaged the estate as his own absolute property and got B’s sig¬ 
nature also by way of assent to the mortgage, it was held that so far 
as B was concerned the mortgage was void , and of no effect, that 
since A executed the mortgage as absolute owner of the property, he 
did not act as manager of the family or as guardian of B, and that, on 
that ground also, the mortgage was not binding on B. 5 

25. Mortgage by one person when binding on another.—Guar¬ 
dians of minors and managers of the estates of disqualified persons can 
mortgage the property of their wards subject to restrictions imposed 
by law. Thus, the guardian of a minor under the Hindu law can 
mortgage the minor’s property only in case of necessity and not other¬ 
wise. 1 A guardian appointed under the Guardians and Wards Act, 
1890, can mortgage with the sanction of the Court and not otherwise. 2 
Such mortgage without the sanction is, however, not void but voidable 
by the minor. 3 When he does avoid it he has to restore any benefit 
he has received thereunder. 4 

A Hindu widow can mortgage her husband’s estate so as to bind 
the reversioners only in the case of necessity and not otherwise. 6 But 
if the reversioners do not question it, a third party cannot question 
its validity. 6 _ 

An executor or administrator may make a valid mortgage binding 
on the estate. 7 

A mortgage by a partner of a firm for the benefit of the firm will be 
binding on the other members of the firm. 8 


3. (’28) 15 AIR 1928 PC 152 (156) : 109 
Ind Cas 387 (PC), Sadiq Ali Khan v. Jai 
Kishori. 

[See also (’99) 26 Cal 381 (388) : 3 Cal 
W. N 468 (SB), Brohmo Dutt v. Dharmo 
Dass. (Confirming on appeal 25 Cal 616. 
Section 115, Evidence Act, does not apply 
to the case of minor.)] 

4. (’98) 25 Cal 371 (394) : 2 Cal W N 201 
(SB), Saral Chand v. Mohun Bibi. 

(’95) 21 Bom 198 (201) (DB), Ganesli Lala 
v. Bapu. 

5. (’12) 34 All 296 (306) : 39 Ind App 109 : 
14 Ind Cas 629 (637) (PC), Balwant Singh 
v. Rockwell Clancy. 

Section 58 Note 25 

1. (’99) 26 Cal 707 (711) : 26 Ind App 97 
(PC), Tikaram v. Deputy Commissioner 
of Bara Banki. 

(’12) 17 Ind Cas 247 (249) (DB) (Lah), 
Hira Singh v. Lahori Mai. 

2. (’80) 2 All 902 (903) (DB), Chimman 
Singh v. Subran Kuar. 

t (’27) 14 AIR 1927 Mad 233 (235) : 50 Mad 
217 : 99 Ind Cas 660 (DB), Raman Chet- 
tiar v. Tirugnanasambandam Pillai. 

(’36) 23 AIR 1936 Lah 946 (956) : 17 Lah 
686 : 169 Ind Cas 157 (DB), Brij Raj 
Saran v. Alliance Bank Simla Ltd. 

[See also (10) 5 Ind Cas 334 (335) (DB) 
(Cal), Rameshwar Singh v. Dhanpat 


Singh. (A mortgage executed by a certi¬ 
ficated guardian of a minor’s property in 
pursuance of a permission obtained on 
misrepresentation of fact and not by 
fraud is a valid mortgage, even though 
the permission ought not to have been 
granted.)] 

Also see S. 7 Note 7 and S. 38 Note 5. 

3. ('98) 23 Bom 287 (290) (DB), Dattaram 
v. Gangaram. (Such a transaction was 
void under Act XX of 1864.) 

(’99) 22 Mad 289 (291) : 9 Mad L Jour 64 
(DB), Sinaya v. Munisami. 

(12) 14 Ind Cas 515 (516) (DB) (Cal), 
Hem Chandra v. Lalit Mohan. 

4. (12) 14 Ind Cas 515 (516) (DB) (Cal), 
Hem Chandra v. Lalit Mohan. 

(’99) 22 Mad 289 (291) (DB), Sinaya v. 
Munisami. 

5. (’33) 20 AIR 1933 Oudh 170 (175) : 8 
Luck 538 : 150 Ind Cas 346 (DB), Rajeshar 
Bali v. Har Kishen Bali. 

6. (’23) 10 AIR 1923 Pat 122 (126, 127) : 2 
Pat 217 : 68 Ind Cas 394 (DB), Kesheo 
Prasad Singh v. Chandnka Prasad Singh. 

7. * (’78) 1 All 710 (720) (FB)^ Seale v. 
Brown. 

8. (1841) 2 Moo Ind App 487 (500) : 6 Suth 

W R P C 10 (PC), Juggeewaundas v. 
Ramdas. (Such members will be ‘mort- 
gagois’.) . - 
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' As to when a mortgage by a Hindu father, or the manager of a 
joint Hindu family, of family property is binding on the other mem¬ 
bers of the family, see the under mentioned cases. 9 

Where certain male members of a family governed by Muham¬ 
madan law mortgaged property belonging to themselves and to pur- 
danashin members of the family, the mere fact that the ladies left the 
management of the property in the hands of the males, does not 
show that the male members represented the female members in the 
transaction; it is not therefore binding on them. 10 As to when and 
how far the owner of a life-estate can create a charge on the pro¬ 
perty so as to be binding on the remainderman, see the case noted 

below, 11 , * . j.r. 

9 • * 

26. Mortgage in favour of minor. —It has been seen in the Notes 
on S. 7 that a minor can be a transferee of property. Consequently, 
a mortgage executed in favour of a minor who has advanced the whole 
of the mortgage-money is enforceable by him or by other persons on 
his behalf. 1 In the undermentioned case 2 it was held that the fact 


9. * (’80) 5 Cal 855 (863) : 6 Cal L R 473 
(FB), Lachmun Dass v. Giridhur Chow- 
dhry. (Where the father of a Mitakshara 
family, consisting of himself and a minor 
son, mortgages ancestral property and 
there is no proof of legal necessity for 
the loan or of its immorality or illegality, 
or of any enquiry on the lender’s part of 
the purpose for which it was raised the 
mortgagee-lender cannot in a suit against 
the father and the son enforce the mort- 
.gage itself.) 

(’86) 12 Cal 389 (399) (DB), Miller v. Ranga 
Nath Moulick. 

t (’80) 5 Cal 792 (805, 806) : 6 Cal L R 34 
(DB), Bemola Dossee V. Mohun Dossee. 
(’22) 9 AIR 1922 Pat 122 (144) : 63 Ind 
Cas 625 (DB), Kalika Nand Singh v. Shiv 
Nandan Prasad Singh. 

(’98) 21 Mad 28 (29) (DB), Sami Ayyangar 
v. Ponnammal. (Hindu father.) 

(’04) 27 Mad 326 (327) : 14 Mad L Jour 181 
(DB), Chidambara Mudaliar v. Kootha- 
Perumal. (Do.) 

(’81) 1881 Bom P J 293 (DB), Narayanrao 
v. Balkrishna: 

(’26) 13 AIR 1926 Nag 449 (451) : 95 Ind Cas 
707, Kaloo Singh v. Mt. Sundarabai. 
(Cost of necessary litigation is legal 
necessity.) 

t(’29) 16 AIR 1929 Pat 130 (133) : 7 Pat 
798.: 116 Ind Cas 33 (DB), Jan Moham¬ 
mad v. Bikoo Mahto. (Legal necessity 
does not mean, indispensable or compel¬ 
ling necessity.) 

(’26) 13 AIR 1926 Oudh 470 (472) : 95 Ind 
Cas 857 : 2 Luck 226 (DB), Jai Narain 
v. Mahabir Prasad. 

(’83) 6 Mad 400 (401) (DB), Sitaramasami 
V. Midatana. 

(’09) 1 Ind Cas 442 (443) (DB) (Cal), Ram 
Kiahore Gir V. Surajdeo Pershad. 

(1864) 1864 Suth WR 143 (144) (DB), 

Purmanund v. Mt. Orumbah Koer. 


(17) 4 AIR 1917 Cal 375 (377) : 33 Ind Cas 
990 (DB), Krishna Prasad v. Ram Pershad 
Singh. 

(’07) 34 Cal 184 (188, 189) : 11 Cal W N 294 
(DB), Moheshwar Dult v. Krishna Singh. 

(1900) 27 Cal 762 (767) (DB), Surja Prasad 
v. Golub Chand. 

(’08) 7 Cal L Jour 195 (196) (DB), Bhagwat 
N. Chowdhury v. Suba Lai Jha. 

(’28) 15 AIR 1928 Oudh 465 (466) : 4 Luck 
107 : 113 Ind Cas 489 (DB). Jai India 
Bahadur Singh v. Khairati Lai. 

('98) 2 Cal W N 603 (604; (DB), Pran 
Krishna v. Jadu Nath. 

('09) 1 Ind Cas 442 (443) (DB) (Cal), Ram 
Kishore Gir v. Surajdeo Prasad. 

('77) 2 Cal 438 (444, 445) (DB), Bheknarain 
Singh v. Januk Singh. 

10. • (T3) 40 Cal 378 (385) : 17 Ind Cas 758 
(759) (PC), Azima Bibi v. Shomalanand.. 

11. (‘21) 8 AIR 1921 Pat 397 (399) : 62 
Ind Cas 611 (DB), Brijkishore Narain 
Singh v. Harbans Narain Singh. 

Section 58 Note 26 

1. * (17) 4 AIR 1917 Mad 630 (635, 638) : 
40 Mad 308 : 36 Ind Cas 921 (FB). 
Raghava Chariar v. Srinivasa Raghava 
Chariar. (33 Mad 312 overruled.) 

(’29) 16 AIR 1929 All 604 (605) : 121 Ind Cas 
398 (DB), Zafar Ahsan v. Zubaida Kha- 
tun. 

(’81) 3 All 408 (412) (DB), Behari Lai v. 
Beni Lai. 

t (’19) 6 AIR 1919 Pat 561 (563) : 4 Pat L 
Jour 682 : 52 Ind Cas 338 (DB), Madhab 
Koeri v. Bat Kuntha Karmaker. 

[Sec also (’10) 33 Mad 312 (314) : 4 Ind 
Cas 383 (384) (DB), Narayana Chetty v. 
Loyalinga Chetty. (A sale in favour of 
a minor is void.)] 

2. (’17) 4 AIR 1917 Mad 630 (635) : 40 
Mad 308 : 36 Ind Cas 921 (FB), Raghava 
Chariar v. Srinivasa Raghava Chariar. 
(Per Wallis, C. J.) 
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that the minor may have had no power to transfer the mortgage- 
money and may, on that ground, be entitled to recover it back, is not 
a sufficient ground for holding that a mortgage in favour of a ’ minor 
cannot be enforced against the property, although the minor may 
not be entitled to sue the mortgagor on the personal covenant to pay 
and the advance, by reason of his incapacity to contract, may not be 
strictly by way of loan. 


27. Simple mortgage.—The nature and incidents of a simple mort¬ 
gage before the Act were stated by Turner, J., of the Allahabad High 
Court in K.hub Chand v. Kallian Das, 1 as follows: 

“It is an arrangement by which the borrower, binding him¬ 
self personally for the repayment of a loan, pledges his land as a 
collateral security. . .The pledge does not directly confer on the 
mortgagee the power of sale. In order to make his security 
available he must obtain an order of a civil Court directing a sale. 
The mortgagee, in the case of a simple mortgage, has, in the event 
of default being made in the payment of the debt two causes of 
action, the one arising out of the breach of the personal obliga¬ 
tion, and the other arising out of the contract of hypothecation. 
He may put both these causes of action in suit at once or he may 
pursue the one remedy at one time and the other at another. If 
he sues on the personal undertaking only he obtains what is known 
as a money decree; if he sues on the contract of hypothecation, he 
obtains only an order for the sale of the property. 

Notwithstanding the pledge the mortgagor remains the own- 
ei of the property, and may deal with it in any manner he pleases 
not inconsistent with the condition of the mortgage. Subject to 
the charge created by the mortgage, he may alien his property 
in part or wholly.” 2 


Where a bond hypothecates property for money advanced, it is, 
in the absence of anything to show the contrary, only in name, but not 
in its incidents, different from a simple mortgage. 3 

Clause (b) of the section merely enacts the principles so stated 
above. The outstanding characteristics of a simple mortgage under 
the clause are: 

(1) Possession remains with the mortgagor 4 (see Note 28). 

(2) The mortgagor obliges himself personally that he will repay 


Section 58 Note 27 

1. (’76) 1 All 240 (244) (FB). 

2. See also (’17) 4 AIR 1917 Mad 880 (882) : 
32 Ind Cas 901 (DB), Surapudi Muniappa 
v. Nookala Seshayya. 

* (’96) 19 Mad 249 (252, 254) : 23 Ind App 
32 (PC), Papamma Rao v. Rainchandra 
Razu . (Notwithstanding mortgage, the 
mortgagor remains the owner of pro¬ 
perty.) 

t (’38) 25 AIR 1938 Cal 524 (525) : 176 Ind 
Cas 745 (DB), Dhapubai Mini v. Chandra 
Nath. (Do.). 

3. (70) 14 Suth W R 461 (462) (DB), 

Naslna Bibee v. Juggo Mohun I>utt. 

[See also (’15) ?. AIR 1915 All 15 (15) : 26 


Ind Cas 752 (DB), Kalyan Singh v. Dam- 
mar Singh. (Hypo the eating the interest 
with a condition, not to transfer it till the 
debts are satisfied— Held, simple .mort¬ 
gage.)] 

4. (’27) 14 AIR 1927 Rang 33 (36) : 4 Rang 

368 : 99 Ind Cas 519 (FB), Mating Ok 
Kyi v. Ma Pu. 

(’14) 1 AIR 1914 Nag 32 (34) : 10 Nag L R 
81 : 26 Ind Cas 601, Khemchand v. Malloo. 

(’40) 27 AIR 1940 Lah 486 (489) : ILR (1941) 
Lah 601 : 193 Ind Cas 789 (DB), , Om 

- Parkash v. Mukhtar Ahmad. 

t (’18) 5 AIR 1918 Cal 933 (937, 938) : 44 Cal 
425 : 37 Ind Cas 277 (DB), Prlya Sakhi 
Debi v Bireshwar Snwanfa. 
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to the mortgagee the mortgage-money or the amount of the 
debt 6 (see Note 29). 

(3) The mortgagor agrees, expressly or impliedly that in the 
event of default in payment the mortgagee shall have a right 
to cause the mortgaged property to be sold and the proceeds 
of sale to be applied in payment of the mortgage-money so 
far as may be necessary 6 (see Note 30). 

The mortgagee has thus a two fold security for his money, namely the 
personal obligation and the mortgaged property. 7 


28. Possession remains with the mortgagor.—This, as has been 
seen already, is one of the characteristics of a simple mortgage. The 
security which the mortgagee obtains is that of the mortgaged pro¬ 
perty and not of the rents and profits arising out of it. In the absence 
of an express stipulation, the rents and profits of the land belong to 
the mortgagor. 1 The fact that possession subsequently passes to the 
mortgagee does not convert a simple mortgage into a usufructuary 
mortgage. 2 The onus of proving what the transaction is by which 
possession passed to the mortgagee under a simple mortgage is on the 
mortgagor. 3 The mortgagee can set up and plead an agreement to 
sell under which the possession was given. 4 An instrument styled a 
simple mortgage provided “if the whole or portion of the interest re¬ 
mains unpaid by the due date the mortgagee shall take possession 
immediately thereafter and enjoy the said properties as a usufructu¬ 
ary mortgagee”. It was held by their Lordships of the Privy Council in 
a suit for sale on the mortgage on default of payment, that the mort¬ 
gagee retained the position of a simple mortgagee and was entitled 
to a decree. 6 Where a bond provided for the payment by the mort- 


5. * (’39) 26 AIR 1939 Rang 321 (322) : 19?9 
Rang L R 403 : 183 Ind Cas 728 (FB), 
Ma Hnin Yeik v. K. A. R. K. Chettyar 
Firm. 

(15) 2 AIR 1915 Nag 63 (64) : 12 Nag L R 
19 : 33 Ind Cas 753, Govind v. Jagannath. 

t (14) 1 AIR 1914 Mad 114 (115) : 24 Ind 
Cas 372 (DB), Rangappa v. Thamma- 
yappa. 

(12) 16 Ind Cas 209 ( 210) (DB) (Mad), Ra¬ 
ma Brahman v. V enkatanarasu Puntulu. 

(11) 11 Ind Cas 629 (632) (DB) (Mad), 
Balaauhramania Nadar v. Siva Guru Asari. 

(*38) 25 AIR 1938 Cal 524 (525) : 176 Ind Cas 
745 (DB), Dhapubai Mini v. Chandra 
Nath. 

6. t (*39) 26 AIR 1939 Rang 321 (322) : 
1939 Rang L R 403 : 183 Ind Cas 728 (FB), 
Ma Hnin Yeik v. K. A. R. K. Chettyar 
Firm. (The right to bring the land to 
sale must be worked out in execution pro¬ 
ceedings, under the supervision of Court.) 

039 ) 26 AIR 1939 Cal 323 (325) : 182 Ind 
Cas 666 (DB), Ardha Chandra Saha v. 
Namani Garoani. 

(14) 1 AIR 1914 Nag 32 (34) : 10 Nag L R 
81 : 26 Ind Cas 601, Khemchand v. Malloo. 

(*38) 25 AIR 1938 Cal 524 (525) : 176 Ind 
Cas 745 (DB), Dhapubai Mini v. Chandra 
Nath. 

7. (*22) 9 AIR 19B2 Nag 98 (99) : 18 Nag 
L R 145 ; 65 Ind Cas 53 (DB). Seth Jivan- 


das v. Mt. Janki. 

t (’66) 3 Mad H C R 241 (243, 245) (DB), 
Muni Reddi v. Venkata Reddi. (Both 
remedies may be pursued at the same 
time, although of course the claimant 
cannot recover more than the amount due 
on the obligation.) 

(’32) 19 AIR 1932 Pat 360 (361. 362) : 142 
Ind Cas 300 (DB), Nrisingha Charan 
Nandy v. Rajniti Prasad Singh. (He 
cannot satisfy his claim out of the rents 
and profits of the mortgaged property 
nor can he acquire the absolute owner¬ 
ship of the estate by foreclosure.) 

Section 58 Note 28 

1. (’39) 26 AIR 1939 Rang 321 (322) : 1939 
Rang L R 403 : 183 Ind Cas 728 (FB), 
Ma Hnin Yeik v. K. A. R. K. Chettyar 
Firm. 

2. (’23) 10 AIR 1923 Nag 161 (161) : 65 Ind 
Cas 654, Puna v. Laxmun. 

3. (’28) 15 AIR 1928 Rang 44 (46) : 5 Rang 
668 : 107 Ind Cas 165 (DB), Maung Pwa 
v. Maung Po Sa. 

4. (’27) 14 AIR 1927 Rang 33 (35) : 4 
Rang 368 : 99 Ind Cas 519 (FB), Maung 
Ok Kye v. Ma Pu. (AIR 1925 Rang 322 : 

3 Rang 243 overruled.) 

5. t (’ll) 10 Ind Cas 272 (272) (PC), Lin- 
gam Krishna v. Maharaja of Vizianaga- 
ram. 

[See (’32) 19 AIR 1932 Lah 630 ( 632) : 13 
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gagor of the loan advanced by a particular date with interest, and 
- recited that possession had been given to the mortgagee but this was 
not a fact, it was held that the recital as to possession having been 
delivered was a mere form and that the mortgage was a simple one. 6 

Where a simple mortgagee was let into possession in pursuance 
of a contemporaneous oral agreement to the effect that the mortgagee 
should go into possession in satisfaction of his claim for the interest 
agreed upon under the mortgage, it was held that the agreement not 
being one which contradicted or varied the terms of the mortgage 
could be proved so as to preclude the mortgagee from claiming any 
interest in his suit on the mortgage. 7 

29. Mortgagor binds himself personally to pay.—In order to con¬ 
stitute a transaction a simple mortgage, the mortgagor must bind himself 
to pay the mortgage-money. 1 The personal liability may be express or may 
be a matter of implication. 2 


In England a mortgage (analogous to the English mortgage de¬ 
fined in clause fe), involves a personal covenant on the part of the 
mortgagor to pay the mortgage-money. In King v. King 3 it was held 
that every mortgage implied a loan and every loan a debt. 34 Prima 
facte, even though there is no express covenant to pay, the borrower 
remains personally liable to pay off the mortgage. 4 In Ram Narain 


Lah 508 : 140 Ind Cas 863 (DB), Socket 
Singh v. Iladayat Ullah. (Condition that 
mortgagee is entitled to take possession 
only in default of payment, will not by 
itself convert a simple mortgage into a 
usufructuary mortgage.) 

( 97) 21 Bom 267 (272) (DB), Yeshivant v. 
Vithal. (Special stipulation in a simple 
mortgage for possession, inserted for se¬ 
curing the due payment of interest during 
the continuance of the mortgage, does not 
convert mortgage into a usufructuary 
one.)] 

6. (’06) 2 Nag L R 162 (163) (PC), Gan- 

garam Biharilal v. The Firm Shriram 
Shaligram. 

7. (’87) 1887 All W N 61 (61) (DB), Bin- 
draban v. Umrao Singh. 

Section 58 Note 29 

1. (18) 5 AIR 1918 Mad 997 (997) : 38 
Ind Cas 813 (DB), Venkatarama Chetti 
v. Panchanatha Iyer. (Kootchit deed is 
a mortgage—The mere fact that there was 
no express covenant to pay, when one 
must necessarily be implied, will not 
affect the construction of the document.) 

(18) 5 AIR 1918 Mad 558 (559) : 42 Ind 
Cas 349 (DB), Ryrappan Nambiar v. 
Raman Nambiar. (A stipulation for re¬ 
payment of a certain amount within a 
specified time involves a personal cove¬ 
nant to pay.) 

2. (’70) 4 Beng L R (App) 48 (49), 
Jogeshwar Dutt v. Nitaichand. (Promise 
to repay expressed.) 

(11) 9 Ind Cas 660 (661) (DB) (Cal), Benoy 
Krishna Deb v. Debendra Krishna. (DoA 

(’06) 4 Cal L Jour 510 (516) (DB), Ethel 
Georgina Kerr v. Clara B. Ruxton. (Im¬ 


plied.) 

t (’41) 28 AIR 1941 Lah 274 (276) : 198 Ind 
Cas 100 (DB), Sampuran Singh v. Ahmad 
Din. (Implied.) 

* (’32) 19 AIR 1932 Lah 164 (166) : 13 Lah 
259 : 135 Ind Cas 33 (DB), Pars Ram v. 
Brij Mohan. (Implied). 

(’24) 11 AIR 1924 Nag 97 (98) : 20 Nag L R 
46 : 78 Ind Cas 239, Gopikisan v. Mt. 
Mankuar. (Deed ran as follows:—“If I 
do not pay in fifteen months I shall go on 
paying interest as long as I remain res-' 
ponsible for the debt.”— Held, covenant 
to pay implied.) 

(’37) 24 AIR 1937 Rang 151 (153) : 14 Rang 
685 : 169 Ind Cas 295, U San v. Maung 
Sein. (Undertaking to redeem mortgage 
if mortgagee requires it— Held, covenant 
to pay implied.) ; 1 ' 

3. (1735) 24 E R 1100 (1101) : 3 P Wms 

358. v -; 

3a. See (1813) 12 R R 82 (85) : 2 Bal & 
Bey 274, Goodman v. Grierson. (King V. 
King, (1735) 3 P Wms 358, followed.) 

(1843) 62 E R 316 (323, 326) : 4 Q B 182 : 
12 L J Q B 160 : 3 G & D 351 Yates v. 
Aston. 

4. (’44) 31 AIR 1944 Nag 289 (290, 291) : 

I L R (1944) Nag 568 (FB), Rukhmabai 
Ganpatrao v. Shamlal Surajmal. (Whether 
the mortgage is simple or by a conditional 
sale, the mortgagor is bound by the 
contract in the first instance to pay the 
debt.) 

[See (1882) 52 L J Ch 333 (336) : 48 L T 95 : 
31 WR (Eng) 369 : 22 Ch D 511, Sutton 
v. Sutton. (Every mortgage implies a 
personal liability to repay the amount 
advanced.) 
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f dhmdranathf it was held by their Lordships of the Privy 
liability to pay, “it must be borne in mind— personal 

(1) that a loan prima facie involves such a personal liability; 6 

(2) that such a liability is not displaced by the mere fact that secu¬ 
rity is given for repayment of the loan with interest; 7 but 

(3) that the nature and terms of such security may negative anv 

personal liability on the part of the borrower’^ g Y 


See also the undermentioned cases 8 to the same effect. 


th j t a P ersonal covenant to repay the mortgage-money 

S^h(. b na^rp“^ e t d t0 ,n a11 mortgages unless there is something 

“ a ‘ h in °J, 9 . erinS ° f the mortgage to negative it. 9 A Welsh mort- 

g ^. n England or a usufructuary mortgage 10 or a mortgage bv 
conditional sale 11 is of such a nature that there is no personal Covenant 


( 10) 8 Ind Cas 302 (304) (Mad), Anglo- 
Indian Trading Company v. G. F. Brierlu. 

( 25) 12 AIR 1925 Mad 991 (992) : 86 Ind 
Cas 481, Rajagopalachariar v. Thiagaraya 
Mudali. (The question whether a mort¬ 
gagor binds himself personally to repay 
the loan or not “must depend on the 
construction of the mortgage • bond in each 
case and the intention of the parties as 
evidenced by the circumstances.”)] 

5. (16) 3 AIR 1916 P C 119 (120) : 44 Cal 
388 : 44 Ind App 87 : 38 Ind Cas 932 (PC). 
(On rehearing of AIR 1916 P C 169.) 

6. See also (’39) 26 AIR 1939 Pesh 41 (44) : 
184 Ind Cas 585 (DB), Haji Khan Gul 
Khan v. Chothu Ram. 

t (’40) 27 AIR 1940 Lah 486 (489) : I L R 
(1941) Lah 601 : 193 Ind Cas 789 (DB), 
Om Prakash v. Mukhtar Ahmad. 

(73) 19 Suth W R 281 (281) (DB), Kalee 
Pershad Singh v. Raye Kishoree Dossee. 

t (’29) 16 AIR 1929 Pat 605 (608) : 8 Pat 16 : 
120 Ind Cas 32 (DB), Chhathi Lai v. 
Bindeshwari Prasad. 

(’06) 4 Cal L Jour 246 (248) (DB), Parhati 
Charan v. Gobinda Chandra. 

(’09) 1 Ind Cas 442 (443) (DB) (Cal), Ram 
Kishore v. Surajdeo Pershad. 

(’96) 5 Cal L Jour 287 (288, 289) (DB), 
Bhugwan Das Marwari v. Parmeshwari 
Prasad Singh'! 

7. See also (’06) 29 Mad 491 (495) (DB), 
Abbakke Heggadthi v. Kinhiamma Shetty. 
(Where a deed provided that ‘the mort¬ 
gagor will pay the money on the liability 
of the mortgaged property’—Held that 
the personal liability of the mortgagor 
was not excluded by the terms of the 
deed.) 

(16) 3 AIR 1916 Mad 13 (14) : 27 Ind Cas 
770 (DB), A. P. Tiruvadi Iyengar v. 
Muthammal Janaki. (Hypothecation does 
not bar the personal liability.) 

(06) 4 Cal L Jour 510 (515, 516) (DB), 
Ethel Georgina v. Clara B. Ruxton. 

8. (’40) 27 AIR 1940 Lah 486 (489) : I L R 


(1941) Lah 601 : 193 Ind Cas 789 (DB), 
Om Parkash v. Mukhtar Ahmad. 

C22) 9 AIR 1922 Nag 98 (99) : 18 Nag L R 
145 : 65 Ind Cas 53 (DB), Jiwandas v. 
Mt. Janki. 

(’24) 11 AIR 1924 Nag 97 (97) : 20 Nag L R 
46 : 78 Ind Cas 239, Gopikisan v. Mt. 
Mankuarbai. (AIR 1915 Nag 63 : 12 Nag 
L R 19 held no longer good law.) 

9. (’08) 30 All 388 (390) : 1908 All W N 
161 (DB), .Jangi Singh v. Chander Mai. 

t • ( 92) 14 All 513 (519) : 1892 All W N 80 
(DB), Musaheb Zamankhan v. Inaya- 
tullah. (Mortgagee must, however, sue 
for his remedy against the property first.) 

(’35) 22 AIR 1935 Pesh 10 (10) : 154 Ind 
Cas 426, Gopal Singh v. Ismail. 

* (’32) 19 AIR 1932 Lah 164 (166) : 13 Lah 
259 : 135 Ind Cas 33 (DB), Pars Ram v. 
Brijmohan. 

Also see S. 68, Note 2. 

9a. (1745) 26 E R 962 (963) : 3 Atk 278 

(280), Lawley v. Hooper. 

10. * (16) 3 AIR 1916 P C 119 (120) : 44 

Cal 388 : 44 Ind App 87 : 38 Ind Cas 932 

(PC), Ramnarain Singh v. Adhindra 
Nath. 

(’40) 27 AIR 1940 Lah 486 (489) : I L R 
(1941) Lah 601 : 193 Ind Cas 789 (DB), 
Om Parkash v. Mukhtar Ahmad. 

(’32) 19 AIR 1932 Lah 164 (167) : 13 Lah 

259 : 135 Ind Cas 33 (DB), Pars Ram v. 

Brijmohan. 

(1900) 22 All 149 (159) : 27 Ind App 58 
(PC), Balkishen Das v. Legge. 

Also see S. 68, Note 2. 

11. t (’29) 16 AIR 1929 Nag 254 ( 257) : 

25 Nag L R 187 : 119 Ind Cas 684 (FB), 
Md. Haji Wali Mohavied v. Ramappa. 

( Lahangahan mortgage which is on the 
same footing as a mortgage by conditional 
sale.) 

(’37 ) 24 AIR 1937 Oudh 517 (519) : 171 Ind 
Cas 296 (DB), Bhikham Lai v. Mt. Janak 
Du lari. 


a t. p.—68 
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to pay the mortgage-money, and even a sentence in such a mortgage 
that the mortgagor will pay the money cannot be taken to import a 
personal covenant to pay. Some such sentence is found in almost all 
mortgages; the test in each case is what is the remedy provided for 
in the deed for the satisfaction of the debt. 12 As regards the terms 
of a document negativing a personal liability, the general rule is that 
a covenant to pay the debt in a particular manner will exclude the 
general personal liability for such payment 13 — expressum facit cessare 
taciturn. In the undermentioned case 14 where the mortgagor co¬ 
venanted to pay the debt out of the hypothecated estate, it was held by 
their Lordships of the Privy Council that there was no personal co¬ 
venant to pay. Where the mortgagor stipulated that he will pay the 
mortgage-money on a particular date and that if the property was sold 
for arrears of revenue, then the mortgagee could recover from the 
person or other property of the mortgagor, it was held that there was 
no personal covenant to pay. 15 Where the remedy provided in the 
mortgage was foreclosure of the mortgage in default of payment, it 
was held that there was no personal liability. 16 But where a mortgage- 
deed contained an express covenant to pay personally the option given 
to the mortgagor of repaying the loan by selling the mortgaged pro¬ 
perty or a provision in the deed that the mortgagee would be entitled 
to bring the property to sale was held not to exclude the personal co¬ 
venant. 16 * See also the undermentioned cases. 17 

The words “we shall, on paying the money advanced, recover the 
property ’ have been interpreted by the Madras High Court as con¬ 
taining a promise to pay the amount. 18 


<’09) 12 Oudh Cas 275 (277) : 3 Ind Cas 
871 (872), Kuraishi Begum, v. Mumtaz 
Mirza. 

[See also (’22) 9 AIR 1922 Nag 119 (119) : 
69 Ind Cas 615 : 19 Nag L R 67, Kundan- 
mal v. Wasudeo. (Lahangahan mortgage 
does not involve personal liability.)] 

Also see S. 68, Note 2. 

12. (*37) 24 AIR 1937 Oudh 517 (519) : 171 
Ind Cas 296 (DB), Bhikham Lai v. Mt. 
Janak Dulari. 

13. (’95) 22 Cal 434 (444) : 22 Ind App 68 
(PC), Kalka Singh v. Parasram. 

(’10) 8 Ind Cas 302 (304) (Mad), Anglo 
Indian Trading Co. v. G. F. Brierly. 

t (’40) 27 AIR i940 Lah 486 (489) : I L R 
(1941) Lah 601 : 193 Ind Cas 789 (DB), 
Om Parkash v. Mukhtar Ahmad. (Agree¬ 
ment to repay the loan out of particular 
fund and in a particular manner— Held, 
no personal liability.) 

t(’29) 16 AIR 1929 Nag 254 (256) : 25 Nag 
L R 187 : 119 Ind Cas 684 (FB), Md. Haji 
Wali Mohamed v. Ramappa. (Lahangahan 
mortgage—Remedy for foreclosure ex¬ 
pressly given—Implied covenant of per¬ 
sonal liability does not exist.) 

(1857) 108 R R 810 (815) : 1 H & N 762 : 
26 L J Ex 150 : 28 L T (O S) 325 : 5 W R 
(Eng) 363, Mathew v. Black More. 

14. (’83) 10 Cal 740 (742) : 11 Ind App 83 
(PC), Narotam Dass v. Sheo Pargash. 

15. (’89) 16 Cal 540 (543, 544) (DB), 


Bunseedhur v. Sujaat Ali. (10 Cal 740 : 
11 Ind App 83 (PC), followed.) 

16. (’15) 2 AIR 1915 Nag 63 (64) : 12 Nag 
L R 19 : 33 Ind Cas 753, Govind v. Jagan - 
noth. 

16a. (’49) 36 AIR 1949 Nag 354 (356, 357): ELR 
(1949) Nag 284 (DB), Ramgopal v. Ram- 
chandra. 

17. (’19) 6 AIR 1919 Mad 847 (848) : 47 Ind 
Cas 852 (DB), Ranga Pillai v. Narasimma 
Aiyangar . 

(’13) 35 All 164 (166) : 18 Ind Cas 311 (312) 
(FB), Collector of Mirzapur v. Bhagwan 
Prashad. 

18. (’03) 27 Mad 526 (527) : 14 Mad L 
Jour 61 (FB), Kunkaya Gurugal v. Kali- 
muthu Annavi. 

[See also (’24) 11 AIR 1924 Mad 513 (514) : 
76 Ind Cas 1003 (DB), Rangaswami 

Aiyangar v. Veeraraghavachari. (In a 
usufructuary mortgage deed there was 
this clause “you shall yourself enjoy the 
said land from this date in lieu of interest 
and having paid the amount of the 
principal by 7th July 1917, having en¬ 
dorsed on this deed I shall enjoy the said 
land, if the amount be repaid at the culti¬ 
vation season of any Ani month after due 
date on which it falls due the same must 
be received in full and the land restored 
to my possession.”—It was held that there 
was a personal covenant to pay.)] 
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It may be noted that even if there be no personal covenant to pay, 
the mortgagor may become personally liable under section 68. 19 


A suit to enforce the personal liability on the personal covenant 
to pay in a mortgage deed is not governed by Art. 132 of the Limita¬ 
tion Act. 20 A right to recover money from the mortgagor person- 
ally under a covenant to pay and the right to realise the security are 
independent and distinct causes of action. A mortgagee wishing to 

enforce the personal liability is not bound to sue also for the realisa¬ 
tion of the security. 21 


A covenant to pay does not run with the land and the 

of the equity of redemption is not personally liable to the 
for the amount. 22 


assignee 

mortgagee 


30. “Mortgagee shall have the right to cause the mortgaged pro¬ 
perty to be sold.” —In a .simple mortgage, the interest transferred is the 
right to have the mortgaged property sold in satisfaction of the debt 1 
The agreement by the mortgagor that, in the event of his failing to 
pay the mortgage-money according to contract, the mortgagee shall 
have a right to cause the mortgaged property to be sold, need not be 
expressed. 2 It may be implied from the words used. 3 It may be 
implied when there is a personal covenant to pay the mortgage-money, 4 
though this is not necessarily so in all cases. Words of hypothecation 
generally import the right of the mortgagee to bring the mortgaged 
property to sale for the satisfaction of the claim. 6 In the under- 


19. (’16) 3 AIR 1916 P C 119 (120) : 44 Cal 
388 : 44 Ind App 87 : 38 Ind Cas 932 (PC), 
Ramnarain Singh v. Adhindra Nath 
Mukherji. 

(’24) 11 AIR 1924 Pat 91 (93) : 74 Ind Cas 
877 (DB), Ramnandan v. Deni Sahi. 

(’23) 10 AIR 1923 Rang 242 (243, 244) : 82 
Ind Cas 606, Maung Paung v. Ma On. 

(’86) 12 Cal 389 (395) (DB), Miller v. 
Runganath Moulick. 

20. (’85) 7 All 502 (505, 506) : 12 Ind App 
12 (PC), Ramdin v. Kalka Prasad. 

21. (’35) 22 AIR 1935 Lah 672 (676) : 16 
Lah 640 : 158 Ind Cas 238 (DB), Puran 
Ohand v. Har Parshad. 

22. (’30) 17 AIR 1930 Nag 139 (142) : 26 
Nag L R 312 : 124 Ind Cas 690, Tretanath 
v. Ajodhya Prasad. 

Also see Section 68, Note 8. 

Section 58—Note 30 

1. (16) 3 AIR 1916 Pat 11 (13) : 1 Pat 
L Jour 563 : 38 I. C. 37 (DB), Anand 
Ram v. Dhanpat. 

(’94) 1894 All W N 57 (58) (DB), Todar v. 
Ayub Khan. 

2. (11) 9 Ind Cas 163 (163) (DB) (Mad), 
Ramalinga Udayan v. Amkkani. (Hy¬ 
pothecation bond executed before Trans¬ 
fer of Property Act—No express provision 
for sale—simple mortgage.) 

(11) 11 Ind Cas 629 (632) (DB) (Mad), 
Balasubramania Nadar v. Sivaguru Asari. 

(’12) 16 Ind Cas 236 (236, 237) (DB) (Mad), 
Sdkharai Ambalagarau v. Sundilapathi. 
(Even in mortgages before the Act the 
power of sale was incidental to a simple 


mortgage.) 

(’37) 24 AIR 1937 Mad 148 (149) : 170 Ind 
Cas 840, Subbaraya v. Pichai Pillai. 

t (15) 2 AIR 1915 Mad 370 (371) : 26 Ind 
Cas 274 (DB), Ponnu Ranga v. Thandava- 
raya. 

(14) 1 AIR 1914 Mad 333 (333) ; 24 Ind Cas 
24 (DB), Venkatarama Iyer v. Suppa 
Nadan. 

(12) 16 Ind Cas 209 ( 209) (DB), Rama 
Brahmam v. Venkatanarasu Pantulu. 

(11) 9 Ind Cas 828 (829) (DB) (All), 
Muhammad Hussain v. Vinayak Rao. 

3. (16) 3 AIR 1916 Pat 11 (13) : 1 Pat 
L Jour 562 : 38 Ind Cas 37 (DB), Anand 
Ram v. Dhanpat Singh. 

(’22) 9 AIR 1922 Pat 529 (532) : 1 Pat 387 : 
70 Ind Cas 24 (DB), Shiva Prasad Singh 
v. Beni Madhab Chawdhary. (The word 
bandhak implies a mortgage.) 

4. (’47) 34 AIR 1947 Lah 40 (47) : ILR 
(1946) Lah 805 : 228 Ind Cas 326 (FB), 
Mohammad Saeed v. Abdul Alim. 

(’04) 27 Mad 526 (528) (FB), Kangaya 
Gurukal v. Kalimuthu Annavi. 

(14) 1 AIR 1914 Nag 32 (35, 36) : 10 Nag 
L R 81 : 26 Ind Cas 601, Khemchand v. 
Malloo. 

t (’34) 21 AIR 1934 Oudh 255 (256) : 10 
Luck 10 : 148 Ind Cas 1197 (DB), Ram 
Lochan Prasad v. Bachchu Chaube. 

(’29) 16 AIR 1929 Lah 289 (290) : 116 Ind 
Cas 214, Ghulam Muhammad v. Md. 
Hussain. 

5. (11) 9 Ind Cas 828 (829) (DB) (All), 
Muhammad Hussain v. Vinayak Rao. 
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mentioned case 5 * where in a document purporting to be a mortgage, 
there was a personal covenant to pay but the language in other parts 
of the document showed that there was no covenant, express or im¬ 
plied, that the mortgagee shall have a right to cause the mortgaged 
property to be sold, it was held that it was not a simple mortgage and 
that the mortgagee had no right to bring to sale the mortgaged pro¬ 
perty. Where the terms of the document ran as follows: “I mortgage 
my field; the same shall stand mortgaged so long as the money is not 
paid off. If repayment is not made within time I shall pay compound 
interest until liquidation”, it was held that an agreement that the cre¬ 
ditor may get the land sold was implied. 6 

The words rehan, arh and mustagharaq import a power of sale 7 
but not the words muakhaza , 8 dastawez makfuli 9 tamassuk 10 or 
makbuza .' 1 


The right to “cause the mortgaged property to be sold,” means 
a right to cause the property to be sold through the intervention of the 
Court.' 12 The mortgagee cannot exercise the power of sale himself. 
As to the procedure to be followed for bringing the mortgaged property 
for sale, see O. 34 of the Code of Civil Procedure. 


The mortgagee, under a simple mortgage has a right only to cause 
the mortgaged property to be sold and not to claim possession of the 
property. A decree therefore which gives possession to the mortgagee 
on default of payment is illegal. 13 

31. Mortgage by conditional sale. 

Legislative history. 

Mortgages by conditional sale under various names such as 
bai-bil-wafa, kutkubala. and lahan gahan 1 have been a very common form 


t (’99) 12 C P L R 26 (33), Mohammad 
Amin v. Jan Patel. 

(10) 6 Nag L R 20 (24) : 5 Ind Cas 701 
(704), Fida Ali v. Ismailji. 

5a. (38) 25 AIR 1938 All 418 (421) : ILR 
(1938) All 714 : 176 Ind Cas 492 (FB), 
Kanhaiya v. Mt. Hamidan. 

6. (14) 1 AIR 1914 Nag 32 (35) : 10 Nag 
LR 81: 26 Ind Cas 601, Khemchand v. 
Malloo. 

7. (13) 20 Ind Cas 870 (871) (Oudh), 
Gauhar Khan v. Ajudhia Khan. (Musta¬ 
gharaq.) 

*(’9D 13 All 28 (41, 43) (DB), Kishan Lai 
v. Ganga Ram. (Do.) 

(’94) 1894 All W N 57 (58) (DB), Todar v. 
Ayub Khan. 

(13) 19 Ind Cas 658 (660) (DB) (All), 
Moti Begam v. Har Prasad. 

(13) 19 Ind Cas 661 (662) (DB) (AU), 
Musuma Khatum v. Tahira Khatum. 

8. (12) 34 AU 446 (449) : 15 Ind Cas 435 
(435) (DB), Dalip Singh v. Bahadur Ram. 
(Merely denotes a charge.) 

( 90) 13 AU 28 (42) : 1890 AU W N 216 
(DB), Kishan Lai v. Ganga Ram. (Do.) 

9. (12) 15 Ind Cas 851 (851) (AU), Bhag- 
wati Singh v. Sarup Singh. 

10. (12) 16 Ind Cas 638 (639) (All), Baldeo 
Rai v. Murli Rai. 

11. (17) 4 AIR 1917 All 439 (440, 441) : 
38 AU 361 : 35 Ind Cas 210 (DB), Khur- 


shed Ali v. Abdul Majid. 

12. t (’39) 26 AIR 1939 Rang 321 (322) : 
1939 Rang L R 403 : 183 Ind Cas 728 (FB), 
Ma Hnin Yeik v. K. A. R. K. Chettyar 
Firm. 

(’90) 13 AU 28 (48) : 1890 All W N 216 (DB), 
Kishab Lai v. Ganga Ram. 

(’96) 19 Mad 249 (252) : 23 Ind App 32 
(PC), Papamma Rao v. Ramchandra Razu. 

13. t (’96) 19 Mad 249 (254) : 23 Ind App 
32 (PC), Papamma Rao v. Ramchandra 
Razu. 

Also see S. 67 Note 13 and S. 76 Note 4. 

Section 58—Note 31 

1. (’29) 16 AIR 1929 Nag 254 (255) : 25 Nag 

L R 187 : 119 Ind Cas 684 (FB), Md. 
Haji Wali Mohamed v. Ramappa. (La- 
hangahan.) 

(’77) 2 Bom 231 (238) (DB), Bapuji Appaji 
v. Senabaraji Marwadi. (Do.) 

(’83) 7 Bom 532 (535) (DB), Ladu Chimaji 
v. Babaji Khanduji. (Do.) 

(’68) 5 Bom H C R (AC) 109 (115) (DB), 
Mancharsha Ashpandiraji v. Kamrunisa 
Begam. (Bai-bU-wafa.) 

(’27) 14 AIR 1927 All 137 (140) : 48 AU 
787 : 98 Ind Cas 961 (DB), iZalta Prasad 
v. Jagdish Narain. 

(’82) 4 Mad 179 (183) (FB), Ramasami 

Sastrigal v. Samiyappanayakan. (Innes, 
J., dissenting.) 
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of mortgage in India from very early times. It is not necessary in 
such mortgages that the mortgagor should make himself liable for the 
repayment of the loan. 2 Nor is the mortgagee entitled to possession 
in such cases, though generally possession also is transferred. 3 * Where 
he is put in possession under the terms of the deed, he is entitled, if 
wrongfully dispossessed, to recover possession even though his right 
to foreclosure is barred, but such possession is only that of a mort¬ 
gagee* When a mortgage by conditional sale is effected without deli¬ 
very of possession but subsequently with the consent of the mortgagor, 
the mortgagee obtains possession, this will not change the nature of 
the mortgage and convert it into a usufructuary mortgage. 6 

The nature of a mortgage by conditional sale, as it was common 
in India before the Act, was described by Macpherson in his work on 
Mortgages as follows: 

... “The mortgage by conditional sale, ‘katkubala’, or ‘bai-bil-wafa’ 
is that in which the borrower, not making himself personally liable 
for the re-payment of the loan, covenants that on default of re¬ 
payment of the principal and interest on a certain date, the land 
pledged shall pass to the mortgagee”. 

In Thumbusawmy v. Hossain Rowthen G their Lordships of the Privy 
Council, after referring to the above passage in Macpherson on Mortqaqes 
observed: 

“Such a mortgage might or might not be usufructuary. If 
. usufructuary, it usually contained a stipulation that the us ufr uct 
should be in lieu of interest .... The essential characteristic of a 
mortgage by conditional sale was that, on the breach of the condition, 
the contract executed itself, and the transaction was closed and 
became one of absolute sale without any further act of the parties 
or accountability between them.” 7 

In Mt. Bakhtawar Begam v. Bussaini Khartum 5 it was again observed, 
that a mortgage by conditional sale was a form of security recognised 
throughout India, that the form which it usually took was, for the mort¬ 
gagor to execute a deed of sale in respect of the mortgaged property in 
favour of the mortgagee, who on his side, executed an agreement cove¬ 
nanting that on liquidation of the debt according to the terms of the 
contract the sale would be cancelled and he would reconvey the property 
to the mortgagor, and that on breach of the condition relating to 
re-payment the contract executed itself and the transaction became one 
of absolute sale. 

It would thus be seen that under the ancient law of India there 
was no right of redemption in a mortgage by conditional sale after 

2. *(1900) 22 All 149 (159) : 27 Ind App 58 Cas 371 (DB), Afsar Shaik v. Saurava 

(PC), Balkishen Das v. W. F. Legge. Sundari. 

(’82) 4 Mad 179 (183) (FB), Ramasami Sas- Also see S. 76, Note 5. 
trigal v. Samiyappanayakan. 6 . (’75) 1 Mad 1 (16) : 2 Ind App 241 (PC). 

3. (’93) 16 Mad 64 ( 66 ) : 2 Mad L Jour 7. (’26) 13 AIR 1926 All 493 (496) : 48 All 

155 (DB), Ammanna v. Gurumurthi. 302 : 94 Ind Cas 849 (DB), Sheoram 

■4. (’33) 20 AIR 1933 Bom 439 (442, 443) : Singh v. Babu Singh. 

57 Bom 593 : 147 Ind Cas 919 (DB), [See also (’33) 20 AIR 1933 T.nh 174 
Ganpat Bhujang v. Hanamgouda Shida - (175) : 145 Ind Cas 159, Badri Das v. 
gauda. (Per Rangnekar, J.) Besu.] 

<*99) 27 Cal 185 (187) (DB), Aman Ali v. 8 . (’14) 1 AIR 1914 P C 36 (36) : 36 All 
I Azgar Ali. 195 : 41 Ind App 84 : 23 Ind Cas 355 

5. (17) 4 AIR 1917 Cal 217 (218) : 40 Ind (PC). 
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default was made in payment as agreed upon. 9 The sale simply became 
absolute, and the mortgagor lost his property. 10 It was necessary for 
the mortgagor if he wished to save his estate from forfeiture, to pay or 
tender the amount due within the specified time. 

The first attempt to relieve the mortgagor from the severity of this 
rule was made in Bengal by Regulation XVII of 1806. It introduced 
a modification of the strict rights given by the contract analogus to, 
though not identical with, that which Courts of Equity imposed on mort¬ 
gagees in England. The seventh section extended the period within 
which the mortgagor might redeem, to any time within one year from 
and after the application of the mortgagee to the Court under S. 8. The 
latter provided that the mortgagee desirous of foreclosure on the expira¬ 
tion of the stipulated period or at any time subsequent before the sum 
lent was repaid, should, after demanding payment from the borrower 
apply for that purpose to the Court, which would cause a copy of the 
application to be given to the mortgagor and notify to him that if he 
did not redeem the property within one year from the date of the notifi¬ 
cation, the mortgage would be finally foreclosed and the conditional 
sale made absolute. If anything be due on the mortgage and the 
mortgagor made an insufficient deposit and a jortiori if he made no 
deposit at all, the right of redemption was gone at the expiration of the 
year of grace. 11 But the title of the mortgagee, however, was even then 
not complete; he had to bring a regular suit to recover possession if he 
was out of possession or to obtain a declaration of his absolute title if 
he was in possession. 12 In such a suit the mortgagor was entitled to 
contest on any sufficient grounds, the validity of the conditional sale or 
the regularity of the proceedings taken under the Regulation in order 
to make it absolute. 13 He could also allege and prove that nothing was 
due or that the deposit, if any, which he had made was sufficient to cover 
what was due. But the issue so far as the right of redemption was 
concerned was whether at the end of the year of grace, anything remained 
due to the mortgagee and if so whether the necessary deposit had been 
made. If that was found against the mortgagor, the right of redemption 
was gone. 14 The functions of the Judge under S. 8 of the Regulation 
were purely ministerial 15 and the provisions as to service of notice and 
the furnishing of a copy of the application to the mortgagor were 
imperative and had to be strictly followed, being intended for the 
protection of the mortgagor. 16 


9. (’80) 2 All 633 (635) (DB), Gobardhan 
v. Gokal Das. 

10. (14) 1 AIR 1914 Mad 42 (43) : 38 Mad 
667 : 22 Ind Cas 54 (DB), Srinivasa Iyen¬ 
gar v. Radhakrishna Pillay. 

(’16) 3 AIR 1916 Mad 841 (844) : 39 Mad 
1010 : 30 Ind Cas 569 (DB), Pattee Mu- 
hamad v. Sheikh Davood. 

11. (’68) 3 Agra 358 (363) (DB), Jeora- 
khun Singh v. Hukum Singh. 

(’67) 8 Suth W R 476 (477) (DB), Lotf 
Hossein v. Abdool Ali. 

C 06) 3 All L Jour 531 (533), Kunj Behari 
v. Baldeo Rai. 

Also see S. 60 Note 1. 

12. (’83) 12 Cal L R 479 (482, 483) (DB), 
Raisuddin v. Khodu Newaz. 

13. (’68) 3 Agra 358 (362, 363), Jeorakhun 
Singh v. Hookum Singh. 


14. (1865) 10 Moo Ind App 340 (348, 349, 
350, 351) : 5 Suth W R 47 (PC), Forbes 
v. Ameeroonissa Begum. 

[See also (78) 3 Cal 397 (405) : 5 Ind App 
18 (PC), Norender v. Dwarkalald 

15. *(1865) 10 Moo Ind App 340 (350) : 5 
Suth W R 47 (PC), Forbes v. Ameeroo¬ 
nissa Begum. 

(’96) 23 Cal 228 (244) : 22 Ind App 183 
(PC), Kishori v. Ganga Bahu. 

(78) 3 Cal 397 (405) : 5 Ind App 18 (PC), 
Norender v. Dwarkalal. 

16. (’84) 11 Cal 111 (117) : 11 Ind App 186 
(P C), Madho Persad v. Gajudhar. 

(’ll) 12 Ind Cas 530 (531) (Lah), Tara- 
chand v. Chiman. (Defective notice.) 

(’12) 1912 Pun Re No. 59 : 13 Ind Cas 621 
(624) (DB), Mt. Bakhtawari v. Shibban 
Lai. (The omission to affix the seal of 
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As to other decisions under this 
cases. 17 


the Court on the foreclosure notice is 
fatal to a suit by the mortgagee.) 

(’67) 7 Suth W R 123 (124) (DB), Meer 
Abbas Aly v. Nund Coomar. (Under Re¬ 
gulation XVH of 1806 the Zillah Judge 
is judicially required to see that it is 
proved before him that the notice has 
been duly served, and to record a pro¬ 
ceeding certifying that all that Regula¬ 
tion XVII of 1806 required has been duly 
carried out, and also any elucidating facts 
necessary to be recorded as occurring 
within the year of grace.) 

(’71) 15 Suth W R 263 (263) (DB), Mt. 
Khukroo v. Jhoomuck. (Omission to 
give notice.) 

(’73) 20 Suth W R 363 (364) (DB), Santee 
Ram v. Modoo My tee. (Failure in fur¬ 
nishing the mortgagor with a copy of the 
application to foreclose.) 

(1864) 1864 Suth W R 49 (50) (DB), Syud 
EiLsuf Ali v. Azumtoonissa. 

(77) 2 Cal 311 (317, 319) (DB), Bank of 
Hindustan v. Shoroshibala. (Service of 
copy of application.) 

[See however (1864) 1864 Suth W R 36 (36) 
(DB), Saligram v. Beharee. (Copy of the 
'application not furnished— Held, whatever 
effect might have been given to the ir¬ 
regularity at or soon after the time when 
it occurred had long since been waived 
by mortgagor’s conduct in allowing the 
mortgagee to build houses on the land 
and use them without objection.)) 

17. (’67) 7 Suth W R 66 ( 66 ) : 4 Moo Ind 
App 392 (PC), Rasinonee v. Prankishen. 
(’ 68 ) 1 Beng L R 14 (16, 22) : 10 Suth WR 
27 (FB), Mahesh Chandra Sen v. Tarini. 
(The year mentioned in S. 8 of the Re¬ 
gulation is to be reckoned from the date 
of the service of the notice of foreclosure 
under that section.) 

(1864) 1864 Suth W R 183 (184) (DB), Mt. 
Bebee Ruhman v. Sheikh Shumsooddeen 
Hyder. (The benefit of Regulation XVII 
of 1806 could not be applied to mortgages 
made prior to the passing of that enact¬ 
ment.) 

(’26) 95 Ind Cas 863 (863) (Lah), Karmat 
Ullah Khan v. Ghulam Nabi. 

(’23) 10 AIR 1923 Nag 274 (277, 280) : 72 
Ind Cas 121, Rupa Bai v. Rodba. 

(.’26) 13 AIR 1926 All 755 (756) : 48 All 
643 : 97 Ind Cas 157 (DB), Bans Bahadur 
v. Chaitra Kutra i. 

(75) 14 Beng L R 315 (318) : 22 Suth WR 
543 (DB), Mankee Kooer v. Sheikh Mun- 
noo. 

(1857-1859) 7 Moo Ind App 323 (354) : 4 
Suth W R 37 (PC), Prannath v. Rookea. 
(Mortgages under the Regulation were 
redeembable and were subject to foreclo- 
. sure.) 

(’85) 12 Cal 614 (619) (DB), Shumomoyee 
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Regulation, see the undermentioned 


Dasi v. Srinath Das. 

(’89) 16 Cal 693 (701) : 16 Ind App 85 (PC), 
Srinath Das v. Khettermohan. 

(’88) 15 Cal 357 (361, 362) (DB), Umesh 

Chunder v. Chunchun. 

(’86) 13 Cal 50 (52) (DB), Doma v. Nathai. 
(A notice of foreclosure not signed by 
the Judge but signed by the Sheristadar 
of the Court and bearing the seal of the 
Court is not valid under S. 8 of Regula¬ 
tion XVU of 1806.) 

(’93) 20 Cal 269 (271, 272) (DB), Nilcomal 
v. Kamini. 

(’85) 11 Cal 341 (342) (DB), Rameshwar v. 
Mewar. (The purchaser at a sale in exe¬ 
cution of a money-decree held before the 
institution of the foreclosure proceedings 
is entitled to a notice though the sale is 
confirmed and the sale certificate issued 
later on.) 

(’87) 14 Cal 599 (604) (DB), Mohabir v. 
Gungadhur. 

(1865) 3 Suth W R 230 (231) (DB), Kishen. 
v. Belasoo. 

(68) 10 Suth W R 326 (327) (DB), Goono- 
monee v. Parbutty. 

(’68) 10 Suth W R 478 (480, 482) (DB), 

Runjeet v. Shureefoonissa. 

(’69) 11 Suth W R 544 (546) (DB), Achum- 
bit Misser v. Lalla Nund Ram. (Pur¬ 
chaser from mortgagor is his legal repre¬ 
sentative.) 

(70) 5 Beng L R 389 (393) : 13 Suth W R 
364 (365, 366) (DB), Shorosher Bala v. 
Nund Lall. 

(’68) 1 Beng L R (SN) 3a (3a) : 10 Suth W R 
86 (86) (DB), Golam Dustageer v. Juggur 
Singh. (Purchaser from mortgagor comes 
within category of legal representatives 
under the Regulation.) 

(’69) 3 Beng L R A C 172 (173) : 11 Suth 
W R 548 (549) (DB), Gunga Gobind v. 
Banee Madhub Ghose. 

(’69) 12 Suth W R 105 (107) (DB), Madhub 
v. Jhoonuck Lall. 

(75) 15 Beng L R 34n (35n) : 23 Suth WR 
25 (27) (DB), Sheogolam v. Ramroop. 

(75) 15 Beng L R 28 (33) : 23 Suth W R 
96 (97, 98) (DB), Bhanoomutty v. Prem- 
chand. 

(75) 25 Suth W R 139 (139), Mitterjeet v. 
Moolchlal. 

(74) 22 Suth W R 168 (168) (DB), Kalee 
Koomar v. Prart Kishoree. 

(74) 22 Suth W R 475 (476) (DB), Nudyar 
v. Roop Doss. (A second mortgagee 
under a mortgage bond is entitled to notice 
of foreclosure under the Regulation.). 

(1864) 1864 Suth W R 285 (286) (DB), 

Hunoomanpersaud v. Kaleepersaud. 

(70) 14 Suth W R 423 (424) (DB), Soorjo 
Kant v. Kristo Kishore. 

(’06) 2 Nag L R 113 (114), Bhimra j v. Mt. 
Rahi. 
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(73) 19 Suth W R 274 (275) (DB), Jusee- 
mooddeen Biswas v. Huro Soonduree 
Dossee. 

(’68) 10 Suth W R 359 (360) (DB), Buzloor 
v. Abdullah. 

(73) 20 Suth W R 176 (176, 177) (DB), 

Brijo Mohun v. Radha Mohan. 

(72) 17 Suth W R 230 (230) (DB), Ram- 
chunder v. Janob Ali. 

(’29) 16 AIR 1929 Pat 537 (545) : 122 Ind 
Cas 822 (DB), Baijnath Surekha v. Chi- 
ranji Lai. 

(’06) 3 Nag L R 97 (100), Dhondu Pandit 
v. Mohant Daulatpuri. (Regulation makes 
no reference whatever to costs.) 

(’12) 17 Ind Cas 467 (468) (All), Shyam 
Chandra v. Baldeo. (A right barred un¬ 
der the Regulation cannot be resuscitated 
by T. P. Act.) 

(’07) 29 All 145 (147) : 3 All L Jour 857 
(DB), Bhagwat Kuri v. Baldeo Rai. (If 
the parwanh is otherwise correct it does 
not become invalid only because the 
Judge has initialled it instead of signing 
in full. 16 All 59 overruled on this point.) 

(’93) 16 All 59 (65) : 1893 All W N 209, 
Kubra Bibi v. Wajid Khan. (Petition for 
foreclosure made before the date of pay¬ 
ment—Foreclosure proceedings invalid.) 

(’89) 12 All 189 (192) : 1889 All W N 199 
(DB), Hanuman Saran Singh v. Bhairon 
Singh. (Notice not signed by the Judge 
but by munsarim—Foreclosure proceed¬ 
ings void ab initio.) 

(’86) 8 All 388 (392) : 1886 All W N 140 
(DB), Sitla Baksh v. Lalta Prasad. 

(’81) 3 All 413 (414) (DB), Radhey Tewari 
v. Bujha Misr. (The holder of a decree 
for money does not, merely because he 
has attached land belonging to his judg¬ 
ment-debtor while it is subject to condi¬ 
tional mortgage, become the ‘legal repre¬ 
sentative’ of the mortgagor within the 
meaning of S. 8 of the Regulation.) 

(’81) 3 All 509 (514) (DB), Imdad Husain 
v. Mannu Lai. 

(’81) 3 All 408 (411) (DB), Behari Lai v. 

Beni Lai. 

(’06) 1906 Pun Re No. 65 p. 237 (238) : 
1907 Pun L R No. 72, Tekchand v. 
Sohel Singh. 

(’06) 1906 Pun Re No. 119 p. 457 (458) : 
1907 Pun L R No. 81 (DB), Sant Singh v. 
Jiwan Mai. 

(’82) 4 All 276 (277) : 1882 All W N 25 
(DB), Baldeo Singh v. Matadin Singh. 

(’07) 1907 Pun Re No. 46 p. 191 (192) : 1908 
Pun LR No. 192, Sochel Singh v. Dial 
Singh. 

(’07) 1907 Pun Re No. 70 p. 380 (382) : 1908 
Pun L R No. 38 (DB), Har Gopal v. 
Bhagwan. 

(’07) 1907 Pun Re No. 105 p. 491 (493) (DB), 
Bhagirath v. Nathmal. 

(’06) 1906 Pun L R No. 74 p. 222 (223) 
(DB), Thakur Das v. Muhammad Bakhsh. 


(’82) 4 All 332 (333) : 1882 All W N 56 
(DB), Dhonda Rai v. Meghu Rai. 

(71) 3NWPHCR 35 (36, 37) (DB), 
Bheekun Khan v. Bechun Khan. 

(’26) 13 AIR 1926 Lah 302 (302) : 93 Ind 
Cas 688 (DB), Sardarimal v. Ganga Ram. 

(’07) 4 All L Jour 717 (720) (DB), Badal 
Ram v. Tejali. 

(’14) 1 AIR 1914 Lah 396 (397) : 1914 Pun 
Re No. 57 : 25 I.C. 504 (DB), Bulanda v. 
Fateh Din. 

(71) 3 N W P H C R 176 (177) (DB), Seith 
Hurlall v. Manickpal. 

(71) 3 N W P H C R 325 (327) (DB), Ma- 
dho Singh v. Mahtab Singh. 

(77) 1 All 499 (501) (DB), Dirgaj Singh v. 
Debt Singh. 

(79) 2 All 313 (314) (DB), Surjan Singh v. 
Jagan Nath. 

(’68) 3 Agra 307 (308) (DB), Muhunt Jyram 
Gir v. Krishan. 

(’69) 1NWPHCR81 (84) (DB), Lall 
Dhur v. Gunput. 

(70) 2 N W P H C R 444 (445) (DB), 

Dabee Pershad v. Man Khan. 

(’22) 67 Ind Cas 161 (162) (DB) (Lah), 
Bakhtawar v. Mool Chand. (Mortgagee’s 
omission to make a demand for mortgage- 
money before notice is issued in fore¬ 
closure proceedings is a fatal flaw in the 
proceedings and renders them nugatory.) 

(’13) 1913 Pun Re No. 91 : 21 Ind Cas 643 
(644, 645) (DB), Barkat Rai v. Ali. 

(’12) 1912 Pun Re No. 31 : 14 Ind Cas 783 
(784) (DB), Bhero v. Mona. 

(’12) 14 Ind Cas 332 (333) (Lah), Bulanda 
v. Diwanu. 

(73) 19 Suth W R 170 (170) (DB), Tazun 
v. Shib Chunder. 

(’66) 6 Suth W R 230 (231) (DB), Bissonath 
v. Brojonath. 

(’87) 14 Cal 451 (456) (DB), Baijnath v. 
Moheswari. 

(’86) 12 Cal 583 (587, 589) (FB), Bhobo 
Sundari v. Rakhal Chunder. 

(’86) 12 Cal 138 (140) (DB), Gonesh v. 

Shoda. 

(’68) 3 Agra 129 (130) (DB), Nowab Gho- 
lam Rusool v. Mt. Fujjoo. 

(’68) 3 Agra 184 (185) (DB), Ghossee v. 
Gaind. 

(73) 5NWPHCR 29 (30) (DB), Ragho- 
nath v. Ram Gopal. (Sale could become 
absolute by agreement and act of parties 
without following the procedure under 
the Regulation.) 

(’67) 2 Agra 176 (177) (DB), Goordyal v. 
Mt. Hunskoonwer. (Do.) 

(’68) 3 Agra 358 (359) (DB), Jeorakhun v. 
Hookum Singh. 

(’89) 11 All 164 (171) : 1889 All W N 48, 
Ajab Nath v. Mathura. 

(’84) 6 All 344 (350) : 1884 All W N 110 
(DB), Tawakkul Rai v. Lachman Rai. 

(74) 22 Suth W R 539 (540) (DB), Suroop 
Chunder v. Mohender Chunder. 
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Regulation XVII of 1806 was applicable only to Bengal but it was 
-adopted even in Provinces where it was not in force, as a cursus curiae.' 8 
Sections 7 and 8 of the Regulation were declared to be in force in the 
Punjab by S. 3 of the Punjab Laws Act, IV of 1872. 


The Transfer of Property Act repealed the Regulation as well as the 
Punjab Laws Act, 1872, so far as it related to the Regulation, but as the 
Act itself does not extend to the Punjab, the Regulation is still in force 
in the Punjab. 19 Sections 7 and 8 of the Regulation only laid down 
rules of procedure. 

Section 2, Cl. (c) of this Act provides that all legal relations consti¬ 
tuted before the Act came into force are left unaffected, and, as has 
been seen in the Notes on that section, this does not apply to rules of 
procedure. Therefore, it was held that even if a mortgage was executed 
while the Regulation was in force, the mortgagee, if he wanted to 
foreclose after this Act had come into force, must follow the procedure 
laid down in the Transfer of Property Act (now transferred to the Code 
of Civil Procedure). 20 


The Regulation had no force in Madras and the law in that Presidency 
as laid down by decisions up to the year 1858 21 was the same as it was 
in Bengal before the Regulation, namely, that the contracts were enforce¬ 
able according to the strict terms thereof and that 
the interest of the mortgagee became absolute accord¬ 
ing to the terms of the contract by the mere failure of 
the mortgagor to redeem within the stipulated time. But in the year 
1858, the Court began to apply the English doctrine of the equity of 
redemption in such cases, and the mortgagor was held entitled to redeem 
even after breach of the condition. 22 This was disapproved by their 
Lordships of the Privy Council in the case of Pattabhiramier v. Vencata 
Row Naicken 23 decided in the year 1870. Their Lordships observed 
that what was known as, “the equity of redemption” in the law of England 
depended upon the doctrine established by Courts of Equity, that the 
time stipulated in the mortgage was not of the essence of the contract 
and that such a doctrine was unknown to the ancient law of India. Their 
Lordships, however, remarked: 

“It must not be supposed that, in allowing this appeal, their 
Lordships design to disturb any rule of property established by 
judicial decision so as to form part of the Law of the Forum wherever 
such may prevail, or to affect any title founded thereon.” 


18. (’73) 13 Beng L R 205 (213) : 3 Sar 
279 (PC), Gokul Das v. Kirparam. 

< 95) 8 C P L R 113 (115), Laxaman Devi- 
deen v. Baju Bai. (7 C P L R 22 and 7 
CPLR29, held no longer good law in 
view of 13 Beng L R 205 (PC).) 

(14) 1 AIR 1914 Lah 274 (274) : 22 Ind Cas 
680 (DB), Sami Mai v. Murli Dhar. 

19. (’33) 20 AIR 1933 Lah 174 (175) : 145 
Ind Cas 159, Badri Das v. Besu. 

ISee also (’33) 20 AIR 1933 Lah 676 (677) : 
14 Lah 640 : 144 Ind Cas 390 (DB), Ma¬ 
haska Mai v. Natha Mai.] 

20. (’26) 13 AIR 1926 All’667 (668) : 96 
Ind Cas 93, Kharag Singh v. Kidha. 

tC84) 6 All 262 (267, 268) : 1884 All W N 
79 (FB), Ganga Sahai v. Kishen Sakai. 


(Stuart, J., contra.) 

21. See the cases cited in (1869- 70) 13 Moo 
Ind App 560 (565) : 15 Suth W R 35 (PC), 
Pattabhiramier v. Vencata Row. 

"22. See the cases cited in (1869-70) 13 
Moo Ind App 560 (565) : 15 Suth W R 35 
(PC), Pattabhiramier v. Vencata Row. 

(1865) 2 Mad H C R 420 (421) (DB), Nal- 
lana v. Palani. 

(1865) 2 Mad H C R 450 (450) (DB), Guru- 
sami v. Swaminadha. 

ISee also (75) 7 Mad H C R 6 (12) (DB), 
Sri Rajah Lakshmi Chellioh v. Krishna 
Bhupati. (Deed held to be sale.)] 

23. (1869-70) 13 Moo Ind App 560 (569, 
571, 572) : 15 Suth W R 35 (PC). 
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In the Province of Bombay also the view taken up to the year 1864 r 
was the same as that taken in Madras up to the year 1858. But in 1864 
the Court adopted the later Madras view 24 which, as in Madras, was 
followed even after the decision in PattabhiTcnnieT s case. In this- 
state of affairs the question came on again before the Privy Council in 
Thambuswamy v. Hossain Rowthen 25 and it was held by their Lordships 
that the departure from the original line of decisions both in Madras 
and Bombay was wrong, but in view of the great hardship that might be- 
caused to persons whose titles may have come into existence on the basis 
of the Madras and Bombay decisions, their Lordships suggested, without- 
deciding, a rule of guidance to be followed in future cases, in the follow¬ 
ing words: 

“On a stale claim to redeem a mortgage, and dispossess a mort¬ 
gagee who had before 1858, acquired an absolute title, there.would 
be strong reasons for adopting the former course. In the case of 
a security, executed since 1858, there would be strong reasons for 
recognising and giving effect to the Madras authorities, with 
reference to which the parties might be supposed to have contracted. 

After the decision in Thumbusawmy’s case, 26 ' where the claim arose 
out of a conveyance executed before 1858, redemption was not allowed 
after the due date; 26 while in cases of conveyances executed after 1858,. 
the rule according to the Madras decisions was followed and redemption 
was allowed even after the due date. 27 In the undermentioned cases 28 
of Burma and Sind where the Transfer of Property Act did not apply, 
Thumbusawmy’s case 28 ‘ was followed and it was held that the contract 


24. (’72) 9 Bom H C R 69 (78) (SB), 

Shankarbhai v. Kassibhai. 

(’72) 9 Bom H C R 79 (82) (SB), Krishnaji 
v. Rav ji. 

(1864) 1 Bom H C R 199 (202, 203) (SB), 
Ramji v. Chinto. 

(’68) 2 Bom H C R 214 (218) (DB), Anand- 
rav v. Rauji. (1 Bom H C R 199 (SB), 
followed.) 

24a. (1869-70) 13 Moo Ind App 560 (571, 
572) : 15 Suth W R 35 (PC), Pattabiram- 
ier v. Vencata Row Naicken. 

25. *(’76) 1 Mad 1 (23) : 21 Ind App 241 
(PC). 

25a. (’76) 1 Mad 1 (13) : 21 Ind App 241 
(PC), Thumbusawmy v. Hoosain Rou>- 
then. 

26. (’81) 3 Mad 26 (30) (DB), Bapirazu v. 
Kamarazu. 

('84) 8 Mad 185 (191, 192) (DB), Mallikar - 
junudu v. Mallikarjuniidu. 

27. (’82) 4 Mad 179 (190) (FB), Ramasami 
v. Samiyappanayakan. (Innes, J., dissent- • 
ing.) 

(’04) 14 Mad L Jour 347 (349) (DB), Ka- 
rupan Servai v. Alagara Koundan. 

(’92) 15 Mad 230 (232) : 1 Mad L Jour 677 
(DB), Venkatasubbayya v. Venkayya. 
(Mortgage of 1880). 

(’99) 23 Mad 114 (118) (DB), Ramayya v. 
Krishnamma. 

(15) 2 AIR 1915 Mad 33 (33) : 25 Ind Cas 
108 (DB), Lakshminarayana v. Rama- 

subbiah Chetty. 

(17) 4 AIR 1917 Mad 232 (232) : 34 Ind Cas 


475 (DB), Bikkivu Ramayya v. Adabahi 
Seshaya. (Mortgage deed executed in- 
1879—Redemption allowed.) 

(’26) 13 AIR 1926 Mad 386 (387) : 93 Ind 
Cas 338 (DB), Ramalinga Mudaliar v. 
v. Arunachala. 

(’41) 28 AIR 1941 Mad 666 (669) : 198 Ind 
Cas 309 (DB), Venkatasubbiah Chetty v. 
Jumma Mosque. (Mortgages of 1873 and 
1880). 

[See also (’83) 6 Mad 339 (341) (DB), 

Mavulali Amirudin v. Sobhanadri. (Docu¬ 
ment before 1858— Held, time fixed was 
not of the essence of the contract—Re¬ 
demption allowed after due date.)] 

28. (15) 2 AIR 1915 Low Bur 147 (148) : 
27 Ind Cas 868, Ma Ngwe v. Ma Tha 
Hlay. 

(1900) 1 Low Bur Rul 192 (193), Maung 
Naung v. Ma Bok Son. 

(17) 4 AIR 1917 Low Bur 39 (39) : 40 Ind 
Cas 863, Maung Ma La v. Maung ChoL 
(Case before S. 60 was extended to- 
Lower Burma.) 

(17) 4 AIR 1917 Low Bur 178 (178) : 36 
Ind Cas 959 (DB), Abdul Hamid v. Dur- 
riah Bibi. 

(’27) 14 AIR 1927 Sind 46 (48) : 97 Ind Cas 
725 (DB), Ramsingh Jabalsingh v. Pars- 

ram. , 

(12) 6 Sind L R 178 (179) : 19 Ind Cas 
428 (429) (DR), Framji v. Sullemanji. 

28a. (’76) 1 Mad 1 (13) : 21 Ind App 241 
(PC), Thumbusawmy v. Hossain Row- 
then. 
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executed itself and that the right of redemption was lost. The Bombay 
High Court, however, even after the decision in Thumbusawmy’s 
case 28 " continued to adopt its own view and allowed redemption after 
the due date, and held that Thumbusawmy’s case 280 did not have the 
effect of overruling the course of decisions in that Presidency. 29 

The incidents of a mortgage by conditional sale as it prevailed before 
1882 have now been embodied in S. 58, cl. (c). 30 As observed by their 
Lordships of the Privy Council in Balkishen Das v. Legpe, 31 in enacting 
clause (c) of S. 58, “it may be assumed that the framers of it intended 
to state the existing law and practice in India”. See also the under¬ 
mentioned cases. 32 

Ostensible sales. 

For a mortgage by conditional sale under clause (c) there must, to 
begin with, be an ostensible sale, 32 * i.e., a transaction which bears the 
appearance of a sale, but is not really that of which it bears the appear¬ 
ance. 32 * 1 The sale being merely an ostensible one, the mortgagor does 
not lose his title or the right to possess the property 33 though, as has 
been seen already, possession also may be transferred. Where the docu¬ 
ment purports to be a mortgage only but says that on default of payment 
the land is to be regarded as sold, it is not a mortgage by conditional 
sale. 34 


28b. (’76) 1 Mad 1 (13) : 21 Ind App 241 
(PC), Thumb us aw my v. Hossain Row- 
then. 

28c. (’76) 1 Mad 1 (13) : 21 Ind App 241 
(PC), Thumbusawmy v. Hoosein Row- 
then. 

29. (’83) 7 Bom 139 (145) (DB), Kanayalal 
v. Pyarabai. 

(’90) 14 Bom 78 (81) (DB), Abdul Rahim 
v. Madhavrav. . 

(’90) 14 Bom 19 (23) (DB), Ramchandra v. 
Janardhan . 

(’04) 6 Bom L R 630 (6303 (DB), Nagindas 
v. Kara Jesang. 

(’77-78) 2 Bom 231 (238) (DB), Bapuji 

Apaji v. Senavaraji Marvadi. 

20. *(’14) 1 AIR 1914 P C 36 (36) : 36 All 
195 : 41 Ind App 84 : 23 Ind Cas 355 
(PC), Bakhtawar Begam v. Husaini Kha- 
num. 

(’27) 14 AIR 1927 All 137 (140) : 48 All 
787 : 98 Ind Cas 961 (DB), Lalta Prasad 
v. Jugdish Narain. (Mortgage by condi¬ 
tional sale in vogue before 1882 was 
known as bai-bil-wafa.) 

ISee also (’06) 29 Mad 531 (532) (DB), 

Kola Venkatanarayana v. Vuppala Rat- 
nam.] 

31. (1900) 22 All 149 (160) : 27 Ind App 
58 (PC). 

32. (14) 1 AIR 1914 Cal 823 (823) : 25 
Ind Cas 93 (DB), Mahomed Mozaffar Ali 
v. Asraf Ali. 

('ll) 10 Ind Cas 630 (631) (DB) (All), 
Balbhadar v. Birjraj Rai. 

82a. • (’21) 8 AIR 1921 Mad 12 (16) : 43 
Mad 589 : 57 Ind Cas 724 (FB), Venkiah 
v. Donga Pallayi. (Provision as to 
future sale—Mortgage is not one by con¬ 
ditional sale.) 


(’40 ) 27 AIR 3940 Cal 486 (487) : ILR 

(1940) 2 Cal 573 : 194 Ind Cas 508 (DB), 
Mahendra Nath v. Kalipada Haidar. (By 
a document described as a mortgage 
by conditional sale, the possession of the 
properties was delivered over to the 
mortgagees and the stipulation was that 
they would enjoy the usufruct and credit 
the same towards interest—The document 
mentioned a due date for payment of 
entire mortgage debt and provided that 
in default of payment on or before that 
date the mortgagee would be entitled to 
foreclose and that the conditional sale 
would then ripen into an absolute sale— 
Held, that the transaction was not a usu¬ 
fructuary mortgage but a mortgage by 
conditional sale.) 

(’17) 4 AIR 1917 Cal 217 (217) : 40 Ind Cas 
371 (DB), Afsar Shaikh v. Saurava Sun- 
dari. 

t (’26) 13 AIR 1926 Bom 107 (109) : 91 Ind 
Cas 330 (DB), Asvath Narayan v. Chima- 
bai Gopalrao. (AIR 1921 Mad 12 : 43 
Mad 589 (FB) followed.) 

32b. (’29) 16 AIR 1929 All 174 (174) : 116 
Ind Cas 807, Mumtaz Begam v. Mt. La- 
chhmi. 

33. (’39) 26 AIR 1939 Nag 287 (294) : 189 
Ind Cas 273 (DB), Gangaprasad v. Itwar 
Singh. 

34. *(’21) 8 AIR 1921 Mad 12 (16) : 43 

Mad 589 : 57 Ind Cas 724 (DB), Ven¬ 

kiah v. Donga Pallayi. 

(’31) 14 Nag L Jour 31 (32, 33) (Rev), Pan- 
dharinath Tukaram v. Zasba. (Mort¬ 
gage-deed with possession and after hap¬ 
pening of certain contingency to ripen 
into a sale— Held, not mortgage by con¬ 
ditional sale.) 
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Personal liability. 

There is no covenant to pay in a mortgage by conditional sale. 35 
This characteristic chiefly distinguishes it from an English mortgage. 

The absence of a personal covenant does not render the transaction 
any the less a debt secured by immovable property 36 " See Note 35. 

“On default of payment of mortgage-money on a certain date.” 

The words “on a certain date” mean “on or before a certain date.” 36 


It was held in the undermentioned case 37 that the fixing of a certain 
date for payment was an essential ingredient of this mortgage. The 
High Court of Madras has held that the words “on a certain date” refer 
to the default in the second clause and not to the payment in the third 
and fourth clauses. 38 In the case noted below, 39 it was held that the 
absence of the mention of certain date was no indication that the 
transaction was not a mortgage. 

32. Distinction between mortgage by conditional sale and a sale 
with a clause for re-purchase.—A mortgage by conditional sale is a tran- 
action essentially different from a sale with a condition of repurchase. 
In the latter, the ownership vests in the transferee from the date of the 
document, and there is no question of any debt being in existence after 
the date of the transaction. Further, the right of re-purchase can be 
exercised only on a strict compliance with the terms of the agreement. 1 
In the former the debt subsists and the right to redeem remains with 
the debtor. 2 


Where a deed hypothecated property with a stipulation that in 
default of payment within a stipulated period, or if the mortgagor dies 
without payment within that period, the transaction should be a “complete 


35. (17) 4 AIR 1917 Nag 57 (57) : 46 Ind 
Cas 326, Anandrao v. Tukaram. 

(’20) 7 AIR 1920 Nag 244 (244) : 58 Ind Cas 
30, Jethamal v. Saroo. 

35a. *(’44) 31 AIR 1944 Nag 289 (291) : HR 
(1944) Nag 568 (FB), Rukhmabai Gan- 
patrao v. Shamlal Surajmal. (Overrul¬ 
ing AIR 1942 Nag 88 : HR (1942) Nag 
357 in so far as it held that a preliminary 
decree for foreclosure is not a debt.) 

[But see (’41) 28 AIR 1941 Oudh 479 (481) : 
16 Luck 789 : 194 Ind Cas 417 (DB), 

Syed Mehdi Hussain v. Syed Mohammad 
Jawad. (Submitted not correct.)] 

36. (14) 1 AIR 1914 Cal 823 (823, 824) : 
25 Ind Cas 93 (DB), Md. Mozaffer Ali v. 
Asraf Ali. 

37. (’28) 15 AIR 1928 Cal 825 (825) : 114 
Ind Cas 81 (DB), Bimala Charan v. Ab¬ 
dul Rahaman. (If the mortgage deed 
contains a clause that the mortgage 
would be turned into an out-and-out sale 
on the expiry of a certain period a clause 
which is essential for a mortgage by con¬ 
ditional sale under S. 58, Transfer of 
Property Act, the deed is not an out-and- 
out sale to begin with, but only a mort¬ 
gage by conditional sale, although the 
deed contains the word ( Bikrita ) mean¬ 
ing “sold.”). 

38. (’28) 15 AIR 1928 Mad 28 (32, 34) : 


106 Ind Cas 158 (DB), Padmanabha Ay- 
yar v. Sitarama Ayyar. 

39. (’25) 12 AIR 1925 Cal 1151 (1153) : 90 
Ind Cas 100 (DB), Md. Usman v. Abdul 
Rahaman. 

Section 58—Note 32 

1. (’42) 29 AIR 1942 Cal 452 (453) : 202 
Ind Cas 477 (DB), Rat Chandi Cha¬ 
ran v. Tara Nath. 

(’25) 12 AIR 1925 Oudh 533 (534) : 89 Ind 
Cas 484 (DB), Sumeshar Datt Singh v. 
Kamta Singh. 

2. (’42) 29 AIR 1942 Cal 452 (454) : 202 
Ind Cas 477 (DB), Chandi Charan v. Tara 
Nath. (Mortgage by conditional sale is 
essentially in the nature of security and 
that being so, notwithstanding the form 
of the transaction, the mortgagor’s right 
to redeem the security will remain even if 
the due date may have passed—But not¬ 
withstanding this, if a decree for foreclo¬ 
sure is passed the effect is the same os 
if the mortgagor has himself executed an 
out and out transfer to the mortgagee and 
where such a transfer is not allowed, the 
foreclosure also will come under the pro¬ 
hibition. See Section 67, Note 10.) 

(’39) 26 AIR 1939 Cal 730 (731) : HR 
(1940) 1 Cal 133 : 185 Ind Cas 393 (DB), 
Abdul Latif v. Abdul Gani. 
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sale,”- it was held by their Lordships of the Privy Council that the 
transaction was a mortgage by conditional sale. 3 

A co-sharer of a patti took possession of the share of another co-sharer 
under an agreement that any sharer who pays the revenue due by a 
defaulting sharer should take possession of such defaulting sharers share 
without power of transfer and without liability for rendition of accounts 
on failure of the defaulter to pay the amount within 12 years the 
possessor should be the owner of it. It was held that the transaction was 
a mortgage by conditional sale. 4 * 

33. Sale or mortgage—Tests of distinction.—Questions very often 
arise as to whether a particular transaction, whether consisting of a 
single document or consisting of two documents, one a sale and the 
other an agreement to reconvey is an out and out sale or a mortgage. 
The form of the transaction may give rise to a presumption that the 
transaction is what it purports to be. Where the transaction is apparently 
a sale, the onus of showing that it is a mortgage lies on the person who 
contends against the tenor of the deed. 1 Similarly, where the document 
is apparently a mortgage, the onus is on the person who alleges it to be 
a sale to prove it. 2 The form of the transaction is not, however, the final 
test. The true test is the intention of the parties in entering into the 
transaction. 3 If the parties intended that the transfer was only by way 


3. (’06) 28 All 496 (507) : 33 Ind App 107 
(PC), Hub Ali v. Wazir-v^n-nissa. 

4. (’04) 26 All 337 (341) : 1 All L Jour 48 
(DB), Jairam v. Makunda. 

Section 58—Note 33 

1. (’44) 31 AIR 1944 Oudh 305 (306) (DB), 
Ahmad Hussain v. Azhar Ali. 

(’36) 23 AIR 1936 P C 65 (69) : 160 Ind Cas 
783 (PC), Montreal Trust Co. v. British 
Columbia Land and Investment Agency 
Ltd. (“Strong evidence is required to 
establish the contention that a conveyance 
in form absolute ought to be treated as 
a mortgage, since the contention requires 
that the written document should be in 
some sense modified or added to for the 
purpose of carrying out the true intent 
of both the parties to it.”) 

(’34) 21 AIR 1934 Nag 18 (19) : 149 Ind Cas 
354, Ramanarayan v. Ramra'an. 

(’ll) 9 Ind Cas 770 (771) (Low Bur), 

Maung Pya v. Maung O Za. 

(’17) 4 AIR 1917 Low Bur 161 (161) : 35 
Ind Cas 336, Maung Kya Hnin v. Maung 
Po Kyaw. 

2. (’25) 12 jMR 1925 Rang 377 (379) : 3 
Rang 367 : 90 Ind Cas 1011 (DB), A. T. 
A. R. M. M. Chetty v. Md. Kasim. 

3. (’44) 31 AIR 1944 Lah 175 (177) : 214 
Ind Cas 105, Thakar Das v. Tek Chand. 

*(’16) 3 AIR 1916 P C 49 (50) : 43 Ind App 
284 : 38 All 570 : 36 Ind Cas 38 (PC), 
Jhanda Singh Vi Wahib-ud-din. 

(’26) 13 AIR 1926 Bom 497 (507) : 50 Bom 
566 : 98 I.C. 634 (FB), Harkisandas v. 
Bat Dhanu. 

(’41) 28 AIR 1941 Oudh 479 (481) : 16 Luck 
789 : 194 I.C. 417 (DB), Mehdi Husain v. 


Mohammad Jaivad. (Held on facts a 
mortgage.) 

(’27) 14 AIR 1927 All 321 (323) : 49 All 
405 : 104 Ind Cas 504 (DB), Mathura 

Kurmi v. Jagdeo Singh. 

(’16) 3 AIR 1916 Bom 215 (215, 216) : 40 
Bom 378 : 34 I.C. 414 (DB), Narayan v. 
Vigneshwar. 

(’98) 1898 Bom P J 239 (241) (DB), Amrat- 
lal Ramdas v. Bavaji Monji. 

(’04) 6 Bom L R 630 (631) (DB), Nagindas 
v. Kara Jesang. 

(’98) 22 Bom 245 (251) (DB), Bapu v. 

Bhavani. 

(’95) 1895 Pun Re No. 100, p. 471 (473) 
(FB), Jagdish v. Man Singh. 

(’28) 15 AIR 1928 Lah 726 (727) : 109 Ind 
Cas 26 (DB), Budhu Ram v. Uttam 

Chand. 

(’29) 16 AIR 1929 All 174 (178) : 116 Ind 
Cas 807, Mt. Mumtaz Begam v. Mt. La~ 
chhmi. (Reversed in AIR 1931 All 196 
on another point.) 

(’ll) 33 All 337 (339-340) : 9 Ind Cas 140 
(141) (DB), Ghulam Nabi Khan v. Niaz- 
un-nissa. 

(’23) 10 AIR 1923 All 586 (587) : 45 All 
581 : 77 Ind Cas 572 (DB), Bishambar 
Nath v. Muhammad Ubaid Ullah Khan. 

(’31) 18 AIR 1931 Rang 210 (211) : 9 Rang 
452: 134 I.C. 221 (DB), Gnana Sunderam 
v. Vulcan Insurance Co. Ltd. 

(’19) 6 AIR 1919 Mad 1 (5) : 42 Mad 407 : 
50 I. C. 205 (FB), Muthuvelu Mudaliar 
v. Vythilinga Mudaliar. 

( 25) 12 AIR 1925 Mad 37 (38) : 84 Ind Cas 
505, Ganesha Mudaliar v. Gnanasikha- 
mani Mudaliar. 
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of security , the transaction would be a mortgage. 4 But if the parties 
intended a permanent transfer the transaction would be a sale even 
though the deed happens to be in the form of a mortgage. 6 The question 
whether a document which is ostensibly a sale deed is intended to be 
only a pretence for a mortgage deed, is in every case a question of fact 
to be determined on the contents of the document and the surrounding 
circumstances. 6 A mortgage is none the less a mortgage because its terms 


(15) 2 AIR 1915 Mad 656 (657) : 26 I. C. 1 
(DB), Singaram Chettiar v. Kalyanasun- 
daram Pillai. 

(’31) 18 AIR 1931 Lah 258 (259) : 12 Lah 
488 : 130 Ind Cas 526 (DB), Mihan Chand 
v. lshar Das. 

(’31) 18 AIR 1931 Bom 371 (374) : 134 Ind Cas 
337 (DB), Kuppa Krishna v. Mhasti Goli. 

4. (’36) 23 AIR 1936 P C 65 (69) : 160 Ind 

Cas 783 (PC), Montreal Trust Co. v. 

British Columbia Land and Investment 
Agency, Ltd. 

(’94) 21 Cal 882 (898) : 21 Ind App 96 (PC), 
Kader Moideen v. Nepean. 

(’06) 8 Bom L R 764 (770) (DB), Krishna 
Bai v. Rama. (Per Heaton, J.) 

( 31) 18 AIR 1931 All 196 (197) : 129 Ind 
Cas 550, Kanhaya Lai v. Tulsi Pershad. 
(Reversing AIR 1929 All 174.) 

(’30) 17 AIR 1930 All 101 (102) : 124 Ind 
Cas 405 (DB), Gobardhan v. Raghubir 
Singh. (Two contemporaneous deeds, 
one purporting to sell the property, other 
giving right of repurchase to vendor— 
Held, transaction is not mortgage.) 

(’26) 94 Ind Cas 756 (758) (DB) (Mad), 
Muhammad Yakub Sahib v. IWahaboo 
Bibi. 

(’75) 8 Mad H C R 31 (35) (DB), Mo shook 
Ameen Suzzada v. Marem Reddy. 

(’10) 6 Ind Cas 512 (512) (DB) (Mad), 
Madho Koro v. Gopa Bandhu Nippako. 
(If all indicia showing relation of a debtor 
and creditor are present, an instrument 
will not operate as a sale merely because 
it provides that the alienee would re¬ 
transfer the property to the alienor if 
the debt would be paid up by the alienor 
within a certain period.) 

(’25) 12 AIR 1925 Mad 37 (39) : 84 Ind Cas 
505, Ganesha Mudaliar v. Gnanasikha- 
mani. 

(’28) 15 AIR 1928 Mad 28 (33) : 106 Ind 
Cas 158 (DB), Padmanabha Ayyar v. 
Sitarama Ayyar. 

(’28) 15 AIR 1928 Mad 690 (700) : 110 Ind 
Cas 837 (DB), Sutharsanachariar v. Sa- 
marapuri Chettiar. 

5. (’47) 34 AIR 1947 Pesh 33 (34), Ghulam 
Mohd. v. Rahmat. 

(’95) 1895 Pun Re No. lOOn. p. 477n (478n) 
(DB), Jawand Lai v. Muhammad Ashraf 
Khan. (Case of pre-emption.) 

(’77) 2 Bom 113 (116) : 2 Ind Jur 174 (DB), 
Subhabhat v. Vasudevbhat. (A deed 
which, on the face of it, was described 


as a mortgage, stated that the grantee 
was already in possession under a pre¬ 
vious mortgage by the grantor, and was 
under the new deed to receive the profits 
in liquidation of interest so far as they 
would go, and that the grantor was not 
to be liable to repay the principal jjioney or 
such balance of interest (if any) as might 
accrue upon it, unless he adopted a son, 
and the grantee, unless that event hap¬ 
pened, was to enjoy the property conveyed 
in right of purchase for the sum due to 
him, both on account of principal and 
interest— Held that such a deed was a 
sale liable to be converted into a mort¬ 
gage, and not a mortgage liable to be 
converted into a sale.) 

(17) 4 AIR 1917 Mad 368 (369, 370) : 36 
Ind Cas 393 (DB), Maruthai Goundan v. 
Dasappa Goundan. 

(’25) 12 AIR 1925 Mad 37 (39) : 84 Ind Cas 
505, Ganesh Mudaliar v. Gnanasikamani 
Mudaliar. (Vendee agreeing to reconvey 
the property at any time within a specified 
time on payment of consideration amounts 
to out and out sale.) 

(’31) 18 AIR 1931 Lah 258 (260) : 12 Lah 
488 : 130 Ind Cas 526 (DB), Mihan-Chand 
v. Ishar Das. (Case of pre-emption.) 

('90) 3 C P L R 154 (155), Tarachand 
Marwari v. Jaikisan Madnaji. (A mort¬ 
gage is a temporary transfer and the fact 
that it may result in a permanent trans¬ 
fer cannot be deemed to make it a per¬ 
manent transfer.) 

6. (’44) 31 AIR 1944 Lah 175 (177, 178) : 
214 Ind Cas 105, Thakar Dass V. Tek 
Chand. (But when in deciding that ques¬ 
tion, the lower Court fails to consider all 
the essential conditions of the document 
as a whole and also the definition in 
S. 58, its finding is not binding in second 

appeal.) , _ 

(’34) 21 AIR 1934 Nag 18 (20) : 149 Ind Cas 

354, Ramnarayan v. Ramratan. 

(’41) 28 AIR 1941 Oudh 479 (481) : 16 Luck 
789 : 194 Ind Cas 417 (DB), Mehdi Hussain 
v. Mohammad Jawad. ■ 

(’41) 28 AIR 1941 Oudh 582 (584) : 17 Luck 
198 : 195 Ind Cas 828 (DB), Shambhu 
Singh v. Jagdish Bakhsh Singh. 

See also (’44) 31 AIR 1944 Oudh 305 (306, 
307) (DB), Ahmad Husain v. Azhar Ali. 

[The conduct of the vendor pursuant to 
the deed is also an important factor to 
be taken into consideration.] 
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are onerous 7 or because its terms are such as to render redemption 
impossible. 8 

It is only where the deed of sale and the contract to repurchase 
are parts of one and the same transaction that the sale could be a mort¬ 
gage, but the mere fact of singleness of the transaction though a strong 
piece of evidence, is not conclusive that the transaction is a mortgage. 9 

It cannot be said broadly that where there is an ostensible sale 
subject to the condition of repurchase the transaction must necessarily 
always be a mortgage by conditional sale. It will be for the person 
pleading that it is an out and out sale, to establish it. In the absence of 
such proof it must be held to be a mortgage. 10 There is no presumption 
that a sale with a clause for repurchase executed in favour of a Muham¬ 
madan is only a mortgage clothed in the garb of a sale in order to avoid 
the prohibition in Muhammadan law against charging interest. 10 * 

In England, the laws of evidence permit the establishment of facts 
showing the intention of the parties by proof at large. But in this country 
the matter of evidence is governed by S. 92 of the Evidence Act. In 
Maung Kyin v. Ma Shwe Law? 11 Lord Shaw in delivering the judgment 
of the Board said: 

“The principles of equity which are universal forbid a person 
to deal with an estate which he knows that he holds in security as 
if he held it in property. But, to apply the principles, you must be 
placed in possession of the facts, and facts must be proved according 
to the law of evidence prevailing in the particular jurisdiction. In 
England, the Laws of Evidence, for the reasons set forth in Lincoln v. 
Wright 12 and other cases, permit such facts to be established by 
a proof at large, the general view being that, unless this were done, 
the Statute of Frauds would be used as a protection or vehicle for 
frauds. But in India, the matter of evidence is regulated by S. 92 
of the Indian Evidence Act, and it accordingly remains to be asked, 
what is the evidence which under that statute may be competently 
adduced?” 

It is now definitely settled by their Lordships of the Privy Council in 
Balkishen Das v. Legge 13 that, as between the parties to the document 
or documents, the intention to treat the transaction as an out and out 
sale, or as a mortgage, must be decided on a consideration of the contents 
of the documents themselves with such extrinsic evidence of surrounding 
circumstances as may be required to show in what manner the language 
of the documents is related to existing facts. Oral evidence of such 
intention is not admissible by virtue of S. 92 of the Evidence Act. See 

Ahmad, Husain v. Azhar Ali. 

(’29) 16 AIR 1929 All 619 (619) : 119 Ind 
Cas 108 (DB), Man Singh v. Guman 
Singh. 

10a. (’44) 31 AIR 1944 Oudh 305 (309) (DB), 
Ahmad Husain v. Azhar Ali. 

11. (’17) 4 AIR 1917 P C 207 (209) : 45 
Cal 320 : 44 I A 236 : 9 Low Bur Rul 
114 : 42 Ind Cas 642 (PC). 

12. (1859) 45 E R 6 (9) : 4 De G & J 16 : 
5 Jut (N S) 1142 : 7 W R (Eng) 350 : 
124 R R 133. 

13. * (1900) 22 All 149 (158, 159) : 27 Ind 
App 58 (PC). (On appeal from 19 All 
430.) 


7. (’28) 15 AIR 1928 Oudh 103 (104) : 2 
Luck 470 ; 101 Ind Cas 282 (DB), Sarfaraz 
Singh v. Baleahwar Prasad. 

(’19) 6 AIR 1919 Oudh 374 (375) : 52 Ind 
Cas 892, Matadin v. Kewal. 

8. (13) 16 Oudh Cas 9 (18) : 19 Ind Cas 
679 (682) (DB), Majida Bibi v. Fazl 
Karim. 

(12) 15 Oudh Cas 1 (5) : 14 Ind Cas 8 (9) 
(DB), Badri Singh v. Chandika Bakash 
Singh. 

9. ('27) 14 AIR 1927 All 321 (327) : 49 All 
405 : 104 Ind Cas 504 (DB), Mathura 
Kurmi v. Jagdeo Singh. 

10. (’44) 31 AIR 1944 Oudh 305 (309) (DB), 


1008 [S 58 N 33] mortgage, etc., defined 

also the undermentioned cases to the same effect. 14 


14. (’47) 34 AIR 1947 Mad 60 (61) : ILR 
(1947) Mad 265 : 229 Ind Cas 398 (DB), 
Srinivasaraghavan v. Kalianna Goundan. 

(’47) 34 AIR 1947 Pat 345 (347) : 25 Pat 
666 (DB), Jaggamath Singh v. Butto 
Krishto. 

(’44) 31 AIR 1944 Lah 175 (177) : 214 

Ind Cas 105, Thakar Dass v. Tek Chand. 

(’42) 29 AIR 1942 Nag 115 (116) : ILR (1942) 
Nag 592 : 202 Ind Cas 595 (DB), Vithoba 
Udebhanji v. Narayan Sonaji. (Intention 
of parties must be deduced from die actual 
words used in the instrument and it is 
only when the words used are ambiguous 
and do not yield clear meaning that 
extraneous evidence of surrounding cir¬ 
cumstances may be looked to. 22 All 149 : 
27 Ind App 58 (PC), relied on.) 

(’02) 26 Bom 252 (256) : 3 Bom L R 778 
(FB), Tukaram v. Ram Chand. 

t(’24) 11 AIR 1924 P C 226 (227) : 47 Mad 
729 : 51 Ind App 305 : 82 I. C. 993 (PC), 
Dhanaraja Girji v. Parthasaradhi. 

(16) 3 AIR 1916 P C 49 (53, 54) : 38 All 
570 : 43 Ind App 284 : 36 Ind Cas 38 (PC), 
Jhanda Singh v. Wahid-ud-din. (Cogent 
evidence is required to prove that an 
instrument, which is very old, is not what 
it purports to be.) 

(14) 1 AIR 1914 Oudh 366 (367) : 26 Ind 
Cas 706, Baldeo Prasad v. Chet Ram. 

(’26) 98 Ind Cas 497 (497) (All), Abdur 
Rahman v. Ahmadxdlah. 

(16) 3 AIR 1916 All 153 (154) : 32 Ind 
Cas 192 (DB), Mahomed Qasim v. Sheo 
Ling Swami. 

( 92) 14 All 195 (199, 200) : 1892 AH W N 
42 (DB), Ali Ahmad v. Rahmatullah. 

(’29) 16 AIR 1929 All 174 (178) : 116 Ind 
Cas 807, Mt. Mumtaz Begam v. Mt. 
Lachhmi. 

(11) 35 Bom 93 (96) : 8 Ind Cas 644 (644) 
(DB), Dagdu Sadu Nahavi v. Nama Salu. 
(22 All 149 : 27 Ind App 58 (PC), fol¬ 
lowed.) 

(’ll) 35 Bom 231 (235, 236 ): 9 Ind Cas 941 
(942) (DB), Somana v. Gadigeya. (Do.) 

(’76) 1 Bom 333 (337) : 1 Ind Jur 374 (DB), 
Banapa v. Sundardas Jagjivandas. 

(’89) 2 C P L R 125 (126), Vithoba v. Hoo- 
kumchand. 

(’28) 15 AIR 1928 Rang 58 (60) : 5 Rang 
644 : 105 Ind Cas 293 (D B), Maung Shwe 
Phoo v. Maung Tun Shin. 

(10) 34 Bom 59 (64) : 4 Ind Cas 257 (258) 
(DB), Sangira Malappa v. Ramappa. 
(Evidence cannot be set up to prove the 
oral agreement, except on grounds of 
fraud or misrepresentation.) 

(’27) 14 AIR 1927 All 321 (323) : 49 All 405 : 
104 Ind Cas 504 (DB), Mathura Kurmi 
v. Jagdeo Singh. 

(16) 3 AIR 1916 Mad 1074 (1077) : 29 Ind 
Cas 898 (DB), Kalappa Kamthi v. Kachur 


Sakha Rama Rao. 

(’23) 67 Ind Cas 113 (114) (DB) (Cal),. 
Chandi Charan v. Nabin Chandra. 

(’20) 7 AIR 1920 Cal 683 (684) : 57 Ind Cas 
681 (DB), Nazir Ali v. The Collector of 
Chittagong. (The claim to redeem on the 
footing that the transaction was a mort¬ 
gage and not a sale made after a lapse 
of 26 years.) 

(19) 6 AIR 1919 Cal 1077 (1077, 1078) : 48 
I. C. 465 (DB), Chandra Moyi Chowdhu- 
rani v. C. B. Gregson. (Where parties, 
to a document style it as a kotkobala,. 
a word that indicates a mortgage by way 
of conditional sale, and all the terms 
contained in the document are consistent 
with the terms of a mortgage by way of 
conditional sale, the proper construction 
is that the document is a mortgage by 
way of conditional sale.) 

(’33) 20 AIR 1933 Cal 381 (382) : 60 Cal 
167: 144 Ind Cas 220, Altapali Khan v.. 

• Uzirali Khan. 

(’29) 16 AIR 1929 Cal 548 (550, 553) : 119 
Ind Cas 803 (DB), Sisir Kumar v. Naran 
Chandra. (After a lapse of considerable 
period cogent evidence is required to 
hold that the instrument is not what it 
purports to be.) 

(’13) 21 Ind Cas 90 (90) (DB) (Cal), Abdul 
Gafiur v. Jamal. 

(’21) 64 Ind Cas 583 (584) (DB) (Cal),. 
Madhab Charan v. Rajani Mohon Das. 

(’66) 5 Suth W R 68 (68, 72, 76) (FB), Kashi 
Nath Chaterjee v. Chundi Charan Baner- 
jee. 

(’66) 5 Suth W R 76 (76, 78) (FB), Moolook 
Chand v. Kooloo Chunder. 

(’14) 1 AIR 1914 Cal 823 (823) : 25 Ind Cas 
93 (DB), Mahomed Mozaffer Ali v. Asraf 
Ali. 

(’26) 13 AIR 1926 Cal 458 (459) : 87 Ind 
Cas 546 (DB), Chandra Kumar v. Alam 
Khan. 

(’01) 28 Cal 289 (291, 292) : 5 Cal W N 326 
(SB), Mahomed Ali Hossein v. Nazar Alt. 

(’25) 12 AIR 1925 Cal 1151 (1152) : 90 Ind 
Cas 100 (DB), Md. Usman v. Abdul Raha- 
man. (In construing a document between 
Mahommadans in order to find whether 
the transaction is a mortgage by condi¬ 
tional sale or an out and out sale, it 
should be remembered that documents are 
executed by Mahommadans in which they 
conceal, or at least try to conceal, the 
real nature of the transaction and attempt 
to make out that the transaction is an 
out and out sale, although as a matter of 
fact the intention of the parties is to 
create a mortgage.) 

(’79) 3 Cal L R 386 (390) (DB), Ram Dyal 
Bajpie v. Heera Lall Paray. 

(’06) 30 Bom 119 (121) : 7 Bom L R 669 
(DB), Dattoo v. Ramchandra. 
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* There has been a conflict of opinions on the question whether evidence 
of the conduct of parties can be let in to show the intention of the parties 
one view being* « that such evidence is admissible, the other 


(’06) 30 Bom 426 (429) : 8 Bom L R 553 
(DB), Abaji v. Laxman. 

(1900) 2 Bom L R 1058 (1062) (DB), Maruti 
v. Balaji. 

t(’31) 18 AIR 1931 Bom 371 (374) : 134 
Ind Cas 337 (DB), Kuppa Krishna v. 
Mh<isti Goli. 

(’25) 12 AIR 1925 Bom 288 (288) : 87 Ind 
Cas 804 (DB), Ram Chandra Hanmant 
v. Kashinath Laxman. (Sale by Hindu 
father as manager—Son cannot adduce 
evidence under S. 92, Evidence Act, in 
seeking to dispute the nature of the 
transaction—He is a party to the docu¬ 
ment of sale within the meaning of S. 99.) 

(’40) 27 AIR 1940 Bom 1 (3) : 186 Ind Cas 
307 (DB), Gulabchand v. Narayan. 

(’26) 13 AIR 1926 Bom 107 (110) : 91 Ind 
Cas 330 (DB), Asvath v. Chimabai. (Per 
Madgavkar J.) 

(’20) 7 AIR 1920 Bom 117 (118) : 44 Bom 
961 : 58 Ind Cas 406 (DB), Namdev v. 
Dhondu. (Subsequent unregistered docu¬ 
ment of reconveyance held not admissible 
in evidence to look into the nature of a 
sale-deed.) 

t (’07) 3 Nag L R 19 (34), Gujarmal v. Sita- 
ram. 

t (’34) 21 AIR 1934 Nag 18 (19) : 149 Ind 
Cas 354, Ramnarayan v. Ramratan. 

(’07) 3 Nag L R 97 (99), Dhoundu Pandit 
v. Mahant Daulatpuri. 

(’34) 21 AIR 1934 Pat 217 (219) (DB), 
Rameshwar Narain v. Pani Ram. (The 
question was whether transaction was 
lease or usufructuary mortgage.) 

( 24) 11 AIR 1924 Rang 57 (58) : 1 Rang 
472 : 82 Ind Cas 610 (DB), Mg. Wala v. 
Mg. Shwe Gun. 

(’31) 18 AIR 1931 Rang 210 (211) : 9 Rang 
452 : 134 Ind Cas 221 (DB), Gnanasun- 
daram v. Vulcan Insurance Co., Ltd. 

(’19) 6 AIR 1919 Low Bur 140 (140) : 45 
Ind Cas 860, Venkatachallum v. Ma 
Tun E. 

(’18) 5 AIR 1918 Low Bur 26 (27) : 45 Ind 
Cas 931 (DB), Hardum Singh v. Mg. Po 
Htu. 

(’13) 6 Sind L R 245 (246) : 19 Ind Cas 729 
(729) (DB), Bilawal v. Choithram. 

(23) 10 AIR 1923 All 586 (588) : 45 All 
581 : 77 Ind Cas 572 (DB), Bishambamath 
v. Muhammad Ubaid Ullah Khan. 

(’ll) 33 All 337 (339) : 9 Ind Cas 140 (141) 
(DB), Ghulam Nabikhan v. Niaz-un- 
Nissa. 

C’lfi) 2 AIR 1915 Lnh 174 (175) : 26 Ind 
Cas 426 (DB), Ghaman v. Kanhaya Mai. 

(29) 16 AIR 1929 Lah 530 (531) : 119 Ind 
Cas 767, Muhammad Shah v. Jim an Shah. 

(W) LLjOudh Cas 95 <98), Zaki-ud-din 
Khan v. Akram-ud-din Khan. 


(’14) 1 AIR 1914 Mad 37 (39) : 22 Ind 
Cas 4 (DB), Palaniappan v. Subbaraya 
Gounden. 

(’18) 5 AIR 1918 Mad 500 (501) : 42 Ind Cas 
827 (DB), Venkatasubba Sastrial v. Subra- 
mania Aiyar. 

(’21) 8 AIR 1921 Mad 498 (500) (DB), 

R. B. N. Gyanagerji v. R. P. P. Rayanim 
Garu. 

('28) 15 AIR 1928 Mad 690 (696) : 110 Ind 
Cas 837 (DB), Sntharsana Chariar v. 
Samarapuri Chettiar. 

(’33) 20 AIR 1933 Lah 104 (104) : 141 Ind 
Cas 494, Milkhi Rain v. Gujar Mai. 

C 25) 12 AIR 1925 Bom 501 (503) : 49 Bom 
662 : 93 Ind Cas 924 (DB), Martand Trim- 
bak v. Amritrao Raghojirao. (Oral evi¬ 
dence is not admissible to prove that a 
document which on the face of it is a 
sale-deed was really intended to operate 
as a mortgage.) 

( 28) 15 AIR 1928 Nag 182 (184) : 107 Ind 
Cas 201, Kaluram v. Gaiasad. (Do.) 

[•See also] (’46) 33 AIR 1946 P C 178 (179) : 
ILR (1947) Kar (P C) 20 : 227 Ind Cas 199 
(P C), RamdhaTulas v. Ramkisondas. 
[Sale or mortgage—Court must find the 
substance behind form—But where oral 
evidence is unreliable and contradictory 
Court cannot safely depart from written 
evidence of documents.] 

Also see S. 105, Note 67. 

[But see (1864) 1 Suth W R 22 (22) (DB), 
Kasinath Roy v. Nowcowry Koondoo. 
(No longer good law.)] 

15. t ( 98) 25 Cal 603 (608) : 2 Cal W N 
562 (FB), Preonath Shaha v. Madhu 
Sudan Bhuiya. 

(’20) 7 AIR 1920 Cal 683 (684) : 57 Ind 
Cas 681, (DB), Nazir Ali v. The Collector 
of Chittagong. 

(’66) 5 Suth WR 104 (105) (DB), Kasliees- 
suree Dossee v. Wooma Churn Doss. 
t (’66) 5 Suth W R 68 (72, 76) (FB), Kashee- 
nath Chatterjee v. Chundy Churn Baner- 
jee. (Although evidence of the acts and 
conduct of the parties is admissible in 
suits in which third parties are not 
concerned the rights of a third party act¬ 
ing bona fide upon the faith of an absolute 
sale would not be affected even by the 
acts or conduct of the original parties 
and the third party would not be pre¬ 
cluded by such acts or conduct from 
having effect given to the contract as 
expressed by the writing.) 

(’66) 5 Suth W R 76 (77, 78) (FB), Moolook 
Chand Surma v. Kooloo Chunaer Surma. 
(Do.) 

(’72) 18 Suth W R 256 (257) (DB), Baneshur 
Doss v. Banee Madhub Dass. 

(’73) 19 Suth W R 333 (334) (DB), Nundolall 
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view 16 being that it is not admissible inasmuch as evidence of conduct 
could be relevant only on the ground that the conduct leads to the inference 
that there was a contemporaneous oral agreement or statement between 
the parties that the document, in form an absolute sale, was to operate as 
a mortgage and not as a sale. But S. 92 of the Evidence Act enacts 
that no evidence of any oral agreement shall be admitted to vary the 
terms of the contract or grant, and no exception is made in the provisos 
in favour of evidence which consists of the acts and conduct of the parties 
from which an inference might be drawn that there was such an oral 
agreement. In Maung Kyin v. Ma Shwe Law 16 ‘ their Lordships of the 
Privy Council approving the decisions taking the latter view have held 
that such evidence is inadmisible. The decisions taking the former view 
are now no longer good law. 

The mere fact that a sale is accompanied by an agreement to reconvey 
the property sold, on repayment of the purchase-money within a certain 
time is not such a circumstance as will be sufficient, by itself, to show 
that the transaction was a mortgage 17 irrespective of the intention of 


Mitter v. Prosunno Moyee Debia. 

(’17) 4 AIR 1917 Cal 565 (566) : 35 Ind 
Cas 102 (DB), Ali Sheikh v. Imam Ali. 

(’83) 9 Cal 528 (532, 533) : 12 Cal L R 287 
(DB), Hem Chunder Soor v. Kally Chum 
Das. 

(’83) 9 Cal 898 (900) : 13 Cal L R 11 (DB), 
Kashinath Dass v. Hurrihur Mookerjee. 
(The rule of admitting evidence for the 
purpose of defeating the fraud involved 
in the conduct of the person who 
is really a mortgagee but who sets himself 
up as an absolute purchaser would not 
apply to an innocent purchaser without 
notice of the existence of the mortgage, 
who merely buys from a person who is 
in possession of the title deeds and is the 
ostensible owner of the property.) 

(’01) 28 Cal 289 (291, 292) : 5 Cal W N 326 
(SB), Mahomed Ali Hossein v. Nazir Ali. 

(’01) 28 Cal 256 (258, 259) : 5 Cal W N 351 
(DB), Khankar Abdur Rahman v. Ali 
Hafez. 

(’98) 1898 Bom P J 239 (240, 241) (DB), 
Amratlal v. Bavaji. 

t (’80) 4 Bom 594 (598) : 1880 Bom PJ1 
(DB), Baksu Lakshman v. Govinda Kanji. 

(’83) 7 Bom 73 (76) : 7 Ind Jur 259 (DB), 
Govinda v. Jesha Premaj i. 

(’83) 7 Bom 78 (81) : 1881 Bom P J 182 
(DB), Mahadaj i v. Vithal. 

(’28) 15 AIR 1928 All 34 (36, 37) : 111 Ind 
Cas 701 (DB), Badri Singh v. Sadaphal 
Singh. 

(’14) 1 AIR 1914 Oudh 335 (335) : 26 Ind 
Cas 717, Abdul Basit v. Khoda Bakhsh. 

(’90) 13 Mad 494 (495) (DB), Venkatratnam 
v. Reddiah. 

(’93) 16 Mad 80 (83) (DB), Rakken v. Ala- 
gappudayan. (Oral evidence is admissible 
to prove the nature of the transaction 
provided the innocent purchaser for 
value without notice is not prejudiced.) 

[See also (’98) 26 Cal 160 (163) (DB), 

Shyama Charan Mandal v. Heras Mollah. 


(’25) Cal 603 followed—Case of a lease.) 

(’08) 12 Cal W N 878 (881, 884) (DB), 
Rajendra Kishore Adhikari v. Chandra 
Nath Dutt. (Conduct taken into conside¬ 
ration by the Court in deciding whether 
transaction amounted to a mortgage or 
out and out sale.) 

(’06) 8 Bom L R 669 (670) (DB), Ansa Tuka 
v. Kenchappa Satappa.] 

16. t (’05) 3 Low Bur Rul 100 (104) (FB), 
Maung Bin v. Ma Hlaing. (22 All 149 
followed; 2 Low Bur Rul 1 overruled.) 

(’80) 5 Cal 300 (302) : 4 Cal L R 419 (DB), 
Daimoddee Paik v. Kaim Taridar. 

(’25) 12 AIR 1925 Cal 1151 (1152) : 90 I. C. 
100 (DB), Mohammad Usman v. Abdul 
Rahaman. 

(’34) 21 AIR 1934 Nag 18 (19) : 149 Ind Cas 
354, Ramnarayan v. Ramratan. 

(’07) 3 Nag L R 19 (33), Gujarmal Ramlal 
v. Sitaram Arjun. ' , 

(’16) 3 AIR 1916 Low Bur 26 (27) : 34 I. C. 
153, Ma Paik v. Ma Nwai Pauk. 

(’28) 15 AIR 1928 Rang 58 (59, 60) : 5 Rang 
644 : 105 Ind Cas 293 (DB), Maung Shwe 
Phoo v. Maung Tun Shin. 

(’14) 1 AIR 1914 Mad 37 (39) : 22 Ind Cas 4 
(DB), Palaniappan v. Subbaraya Gounden. 

(’02) 25 Mad 7 (13) : 11 Mad L Jour 370 
(DB), Achutaramaraju v. Subbaraju. 

16a. (’17) 4 AIR 1917 P C 207 (209) : 45 
Cal 320 (332) : 44 Ind App 236 : 9 Low 
Bur Rul 114 : 42 Ind Cas 642 (P C). ~ 

17. (’ll) 33 All 337 (339, 340) : 9 Ind Cas 

140 (141) (DB), Ghulam Nabi Khan v. 
Niaz-un-Nissa. - 

(’23) 10 AIR 1923 All 48 (50) : 45 All 72 : 
70 Ind Cas 132 (DB), Mohendra Man 
Singh v. Maharaj Singh.' 

(’29) 16 AIR 1929 All 174 (177, 180) H6 
Ind Cas 807, Mt. Mumtaz Begftm-v. Mt. 

Lachhmi. - ' ■ ‘ 

(’16) 3 AIR 1916 All 305 (306) : 36 Ind Cas 
991, Kishen Dayal v. Chander Deo. 

j (’77-78) 2 Bom 231 (246) (DB), Bapuji 


MORTGAGE, ETC., DEFINED 


[S 58 N 33] 1011 


the parties. In Williams v. Owen 18 Lord Cottenham, L. C., said: 

•ui ,i “That this Court will treat a transaction as a mortgage, although 
it was made so as to bear the appearance of an absolute sale, if it 
appear that the parties intended it to be a mortgage, is, no doubt, 
true, but it is equally clear, that if the parties intended an absolute 
sale, a contemporaneous agreement for a repurchase, not acted upon, 

will not, of itself , entitle the vendor to redeem. The question 

always is, was the original transaction a bona fide sale with a contract 
for re-purchase, or was it a mortgage under the form of a sale?” 


The leading case on the point in India is Bhagwan Sahai v. Bhagwan 
Din 19 where their Lordships referred with approval to the following 
observations of Lord Cranworth in Alderson v. White 20 : 

“The rule of law on this subject is one dictated by common 
sense; that prima facie an absolute conveyance, containing nothing 
to shew that the relation of debtor and creditor is to exist between 
the parties, does not cease to be an absolute conveyance and become 
a mortgage merely because the vendor stipulates that he shall have 

a right of repurchase. In every such case the question is, 

what, upon a fair construction, is the meaning of the instruments? 
Here, the first instrument was, on the face of it, an absolute con¬ 
veyance; the second gave a right to re-purchase on payment, not of 


Apaji v. Senavaraji. 

(’83) 1883 Bom P J 258 (DB), Bhau v. Sidu. 

(’97) 21 Bom 528 (532) (DB), Vasudeo v. 
Bhau. 

t (’31) 18 AIR 1931 Bom 371 (373) : 134 Ind 
Cas 337 (DB), Kuppa Krishna v. Mhasti 
Goli. (Though there may be an agree¬ 
ment of sale with a right of repurchase 
that circumstance in itself is not a suffi¬ 
cient basis for the inference that the 
transaction is a mortgage.) 

(’02) 1 Low Bur Rul 257 (258), Verappa 
Udian v. Mayan. (Transaction held to 
be a sale with a covenant to repurchase 
and not a mortgage.) 

(’27) 14 AIR 1927 Rang 314 (315) : 105 Ind 
Cas 482, Ma Nan Shein v. U Yaing. 

(’10) 8 Ind Cas 981 (982) (Low Bur), Maung 
Tha Dun v. Maung My a Gyi. 

(’12) 15 Ind Cas 423 (423) (Low Bur), Ma 
Hnint U v. Osman Gani. 

(’25) 12 AIR 1925 Mad 37 (38) : 84 Ind 
Cas 505, Ganesha Mudaliar v. Gnana- 
sikhamani Mudaliar. 

(’21) 8 A I B 1921 Mad 498 (501) (DB), 
Narasingerji Gyanagerji v. Parthasaradhi 
Rayanam Garu. 

•j(’19) 6 AIR 1919 Mad 1 (5, 6) : 42 Mad 
407,; 50 Ind Cas 205 (FB), Muthuvelu v. 
Vythilinga. (Overruling AIR 1914 Mad 
37.) 

(01) U Ind Cas 124 (125) (Cal), Rama 
Kanta Sarma v. Kalijoy Sarma. 

(’91) 14 Mad 170 (172) (DB), Ayyavayyer 
.y, Rahimansa. (A mortgagor executed a 
..deed of conveyance for an inadequate 
price to the mortgagee, who executed in 
, t* r “epunter-part” on the same 

agreeing to reconvey the same if the 


sum without interest be repaid in a 
certain time—No payment was made in 
time, but after a long time, the property 
was sought to be redeemed— Held, that, 
there was no evidence to show that the 
parties intended to enter into a transac¬ 
tion different from what appears on the 
face of the documents and that the plain¬ 
tiff could not redeem.) 

[ See also (’ll) 35 Bom 258 (260) : 10 Ind 
Cas 814 (814) (DB), Gurunath Balaji v. 
Y amanaya Nalarao. (Sale with option to 
repurchase at any time—Suit by vendor’s 
grandson for redemption— Held that the 
covenant of repurchase was personal and 
that there being no debt existing at any 
time there was no mortgage.) 

(’17) 4 AIR 1917 Low Bur 161 (161) : 35 Ind 
Cas 336, Maung Kya Hnin v. Maung Ko 
Kyaw. (Sale and an agreement that 
vendor may repurchase within three years 
—Suit by vendor for redemption of alleged 
mortgage— Held, onus was on vendor to 
prove that the transaction was mortgage 
and not sale.)] 

18. (1840) 48 R R 322 (324) : 5 My & Cr 
303 : 12 L J Ch 207 : 5 Jur 114 : 10 Sim 
386 : 9 L J ( N S) Ch 70 : 3 Jut 1186. 

[See also (1863) 1 Mad H C R 460 (464) 
(DB), Venkata v. Parhati .] 

[ But see (1864) 2 Mad H C R 289 (290) 
(DB), Venkatachellam Pillay v. TirumaW 
Chary.} 

19. * (’90) 12 All 387 (391) : 17 Ind App 
98 : 5 Sar 551 (PC). 

[See also (10) 6 Ind Cas 183 (185) (DB) 
(All), Jhanda Singh v. Wahid-ud-din.} 

20. (1858) 44 E R 924 (928) : 2 De G & J 97. 
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what should be due, but of the full amount of the purchase-money 
of £4,739. . . . Was that, if taken according to its terms, a lawful 
contract? Clearly so. What then, is there to shew that it was 
intended to be a mere mortgage?” 

The question whether a sale and an agreement to reconvey were 
intended to create a mortgage or not must be decided with reference to 
the surrounding circumstances. 201 Where two deeds, one a sale and 
the other an agreement to reconvey are of even date, there would arise 
a presumption in favour of the transaction being a mortgage. 21 But 
where they are not of even date and, at the time of the sale, there was no 
intention of executing an agreement to reconvey, the documents would 
not constitute a mortgage. 22 

Some of the surrounding circumstances that will tend to show that 
a transaction is a mortgage and not a sale, though in form a sale, are: 

(1) The price fixed being far below the real value of the property. 23 

Where the amount paid by the transferee has no relation to the 


20a. (15) 2 AIR 1915 Mad 651 (651) : 27 
Ind Cas 305 (DB), Swaminatha Aiyar v. 
Appasami Aiyar. 

21. (11) 9 Ind Cas 1013 (1014) (FB) (All), 

Jhanda Singh v. Wahid-ud-Din. (Deed 
of reconveyance was executed after a 
week from the execution of the deed of 
sale—Transaction held not to be mort¬ 
gage.) 

(14) 1 AIR 1914 Bom 177 (178) : 39 Bom 
119 : 26 Ind Cas 751 (DB), Madhav Rao 
v. Saheh Rao. 

(14) 1 AIR 1914 Bom 179 (180) : 26 Ind 
Cas 753 (DB), Nagindas v. Nanabhai. 

(15) 2 AIR 1915 Mad 790 (790) : 27 Ind 
Cas 436 (DB), Muthukarupa Pillai v. 
Marudhachalam Chetti. 

[See also (15) 2 AIR 1915 Bom 229 (231) : 
40 Bom 74 : 31 Ind Cas 388 (DB), Kastur- 
chand Lakhmaji v. Jakhia Padia Patil. 
(Sale-deed with the deed of agreement 
to reconvey and another deed providing 
for annual payment of sum equal to 
assessment and interest executed on one 
day —Held that in view of circumstances 
of the case transaction was mortgage.)] 

22. (’37) 24 AIR 1937 Rang 402 (403) : 
1938 Rang L R 216 : 172 Ind Cas 929 
(DB), Ko Po Mo v. Maung Lu Khin. 

(’35) 22 AIR 1935 Rang 212 (213) : 157 Ind 
Cas 179, Ma Sein Nyo v. Maung San Pe. 

( 95) 17 All 451 (453) : 1895 All W N 103, 
Ram Din v. Rang Lai Singh. 

(’83) 5 All 324 (329, 330) : 1883 All W N 51 
(FB), Bliajan v. Mushtak Ahmad. 

(’83) 6 All 37 (37) : 1883 All W N 211 (DB), 
Bhup Kvar v. Muhammadi Begam. 

[See also (’06) 29 Mad 307 (308, 309) : 16 
Mad L Jour 106 (DB), Uthandi Mudali 
v. Ragavachari.'] 

23. (’47) 34 AIR 1947 Pat 345 (347) : 25 
Pat 666 (DB), Jaggamath Singh v. But- 
tokristo. 

L Inadequacy of price and absence of bar¬ 
gaining to settle the price are circum¬ 


stances to be considered.] 

(’44) 31 AIR 1944 Oudh 305 (309) (DB), 
Ahmad Husain v. Azhar Ali. 

*(’24) 11 AIR 1924 PC 226 (230) : 47 Mad 
729 : 51 Ind App 305 : 82 Ind Cas 993 
(PC), Dhanarajagirji v. Parthasaradhi. 
(’41) 28 AIR 1941 Oudh 582 (584) : 17 Luck 
198 : 195 Ind Cas 828 (DB), Shambhu 
Singh v. Jagdish Baksh Singh. (Adequacy 
of consideration is one circumstance.) 
(’83) 9 Cal 528 (534) : 12 Cal L R 287 
(DB), Hem Chunder Soor v. Rally Chum 
Dass. 

(13) 21 Ind Cas 90 (91) (DB) (Cal), Abdul 
Gaffur v. Jamal. 

(’66) 5 Suth W R 68 (72) (FB), Kasheenath 
Chatterjee v. Chundy Chum Banerjee. 
(’21) 64 Ind Cas 583 (584) (DB) (Cal), 

Madhab Charan v. Rajani Mohon. 

(’25) 12 AIR 1925 Cal 1151 (1152) : 90 Ind 
Cas 100 (DB), Mohammad Usman v. Ab¬ 
dul Rahaman. 

(’77) 2 Bom 231 (245) (DB), Bapuji Apaji 
v. Senavaraji. 

(’31) 18 AIR 1931 Bom 371 (374) : 134 Ind 
Cas 337 (DB), Kuppa Krishna v. Mhasii 
Goli. i n 

(’40) 27 AIR 1940 Bom 1 (4) : 186 Ind Cas 
307 (DB), Gufab Chand v. Narayan. 

(’40) 27 AIR 1940 Nag 84 (86) : 187 Ind Cas 
594, Saheba Deochand v. Jagannath. 

(’34) 21 AIR 1934 Nag 18 (20) : 149 Ind Cas 
354, Ramnarayan v. Ramratan. 

(’28) 15 AIR 1928 Mad 690 (697) : 110 Ind 
Cas 837 (DB), Sutharsana Chariar v. 
Samarapuri Chettiar. 

[See also ( 28) 15 AIR 1928 Nag 301 (302) : 
109 Ind Cas 770, Narayan Dhondopant v. 
Sangidas Bihari Lai. (The primary ob¬ 
ject of a mortgage is to secure the pay- 

« ment of debt, usually much below the 
market-value of the property mortgag¬ 
ed.)] ' r - ' 

[See however (’44) 31_AIR 1944 Lah 175 
(178) : 214 Ind Cas i05, Thakar Dass v. 

I 
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market price of the property, but is merely the amount advanced 
for interest as debt to the transferor, it is an indication that the 
transaction is intended to be a mortgage. 24 

(2) The sale deed being accompanied by an agreement to reconvey, 
stated in the sale deed itself, and imposing an obligation on the 
seller to repurchase the property. 26 

(3) The time fixed for repurchase not being of the essence of the 
contract. 26 

(4) That there was a debt subsisting at the time to discharge which 
the document was executed. 27 

(5) Possession not having been given to the purchaser at the time 
of the ostensible sale. 28 

(6) When the stipulated period for repurchase is a long term. 29 

(7) The purchase of stamp paper by the vendor, and the vendor 
remaining in possession. 30 

(8) That a relation of debtor and creditor existed between the par¬ 
ties at the time of the sale 31 though it is not a test by 

Tcjc Chand. (The fact that the price sti- Singh v. Jagdish Baksh Singh. (Short 

pulated to be paid is adequate does not period of time for repurchase suggests 

by itself render the transaction a sale sale while long period a mortgage. AIR 

because adequacy of consideration is a 1937 All 724 and AIR 1939 All 713 relied 

circumstance, which is consistent with on.) 

the transaction being a mortgage by con- 27. (16) 3 AIR 1916 Mad 1074 (1077, 1078): 
ditional sale or its being an out and out 29 Ind Cas 898 (DB), Kalappa Kamthi v. 
sale.)] Kachur Sakha Rama Rao. 

24. t (’25) 12 AIR 1925 P C 75 (78) : 3 28. (’31) 18 AIR 1931 Bom 371 (374) : 134 

Rang 106 : 86 Ind Cas 332 (PC), Baij Ind Cas 337 (DB), Kuppa Krishna v. 

Nath Singh v. Hajee Vally Mahomed. Mhasti Goli. 

(1900) 2 Bom L R 1058 (1066) (DB), (’34) 21 AIR 1934 Nag 18 ( 20) : 149 Ind Cas 

Maruti v. Balaji. (Per Ranade, J.) 354, Ramnarayan v. Ramratan. 

(16) 3 AIR 1916 Mad 1074 (1078) : 29 Ind (’07) 6 Cal L Jour 208 (211) (DB), Kinu- 
Cas 898 (DB), Kalappa Kamthi v. Kachur ram Mandal v. Nitye Chunder. 

Sakharama Rao. (’83) 9 Cal 528 (534) : 12 Cal L R 287 (DB), 

[See also (’04) 6 Bom L R 630 (631) (DB), Hem Chunder v. Kally Churn. 

Nagindas • Harjivandas v. Kara Jesang. (’66) 5 Suth W R 68 (71) (FB), Kasheenath 
(The fact that the consideration money C/iatterjee v. Chundy Chum. 
represented the full value of the property (’21) 64 Ind Cas 583 (584) (DB) (Cal), 

in dispute is not conclusive circumstance Madhab Charan v. Rajani Mohon. 
to show that the transaction is intended 29. (’21) 64 Ind Cas 583 (584) (DB) 
to be a sale.) (Cal), Madhab Charan v. Rajani Mohon. 

(’21) 8 AIR 1921 Mad 498 (500) (DB), 30. (19) 6 AIR 1919 Cal 109 (109, 110) : 

Naranngerji Gyanagerji v. Parthasaradhi 50 Ind Cas 12 (DB), Arjad Ali v. Habib. 

Rayanim Garu. (It was, however, held [See however (’34) 21 AIR 1934 Nag 18 
that consideration of the disproportion (19) : 149 Ind Cas 354, Ramnarayan v. 
between the price and the value of the Ramratan .] 

property was excluded by the Evidence 31. (’25) 12 AIR 1925 Cal 105 (105) : 76 

• Act.) Ind Cas 336 (DB), Durga Charan v. Po- 

(’25) 12 AIR 1925 Mad 37 (39) : 84 Ind Cas resh Bewa. 

505, Ganesha Mudaliar v. Gnanasikha- (’83) 7 Bom 73 (76) (DB), Govinda v. Jesha 
wwmi.] Premaji. 

25. (’24) 11 AIR 1924 P C 226 (230) : 47 (’98) 22 Bom 245 (251) (DB), Bapu v. Bha- 

Mad 729 : 51 Ind App 305 : 82 Ind Cas van*. 

993 (P C), Dhanarajagirji v. Parthasara- (’31) 18 AIR 1931 Bom 371 (374) : 134 Ind 
dhi. Cas 337 (DB), Kuppa Krishna v. Mhasti 

26. t(’24) 11 AIR 1924 P C 226 (230) : 47 Goli. 

1 Mad 729 : 51 Ind App 305 : 82 Ind Cas (’40) 27 AIR 1940 Bom 1 (3) : 186 Ind Cas 
993 (PC), Dhanarajagirji v. Parthasara - 307, Gulabchand v. Narayan. 

[dhi. (’40) 27 AIR 1940 Nag 84 (86) : 187 Ind 

( 41) 28 AIR 1941 Oudh 582 (584) : 17 Luck Cas 594, Saheba Deochand v. Jagannath. 
198 : 195 Ind Cas 828 (DB). Shambhu (’34) 21 AIR 1934 Nag 18 (20> : 149 Ind Cas 
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itself. 32 - _ i-y.i-izrti 

(9) In the Punjab, the term “Shartiah Bai” is usually employed as 
indicative of an intention to execute a mortgage by conditional 
sale. 32 * \y-. oiiT < £j 

(10) Stipulation for payment of interest suggests a mortgage but is 
not conclusive. 32b 


( 11 ) 

( 12 ) 




Restrictions imposed on transferee as to enjoyment, improve¬ 
ments on property etc. 320 - .j-j.-.uuo-j 

Where the covenant for resale provides that after a certain 
period the transferor might repay and obtain a reconveyance, 
a mortgage is indicated. 3211 ; n. cn to rfoi » ?o c l <c. ■ 

.oil.*s eld j c. f i j j :( v ; r: 3 i" o 

Illustrations. 


In an agreement for re-purchase accompanying a sale, the words 
used were similar to those in Bengal Regulation I of 1898 
relating to the deposit of mortgage-money into the treasury and 
the amount payable on re-purchase included not only the price 
fixed but also a sum due on an account open to be increased. 
It was held that these circumstances indicated a mortgage. 33 - 3 ** 

A purported to execute an absolute sale to B.! A was then in 

great difficulties; the consideration was inadequate. r A’s object 

within the knowledge of B was only to obtain a loali arid not 

to sell. One solicitor acted for both parties.. B had been suddenly 

introduced to A instead of an intended lender on the date of the 

transaction. It was held that the transaction was only a mort¬ 
gage. 35 <;» 2 ser hia sr («<o* .m 


354, Ramnarayan v. Ramratan. 

C 17) 4 AIR 1917 Low Bur 72 (72) : 37 Ind 
Cas 91 (DB), Ma Shwe U v., Maung Po 
Lu. t ' . ' , .. 

( 27) 14 AIR 1927 Rang 314 (315) : 105 Ind 
Cas 482, Ma Nan Shein v. U Yaing. 

(’29) 16 AIR 1929 Rang 39 (40) : 117 Ind 
Cas 566 (DB), U Tha Maung v. U Aung 
Myat. 

(’37) 24 AIR 1937 Rang 402 (403) : 1938 
Rang L R 216 : 172 Ind Cas 929 (DB), 
Ko Po Mo v. Maung Lu Khin. 

(’10) 8 Ind Cas 981 (982) (Low Bur), 

Maung Tha Dun v. Maung My a Gyi. 

(’12) 15 Ind Cas 423 (423) (Low Bur), Ma 
Hnin U v. Osman Gani. 

(18) 2 Bom 231 (243, 244) (DB), Bapuji v. 
Senavaraji. 

(19) 26 AIR 1939 All 539 (541), Abdul Ra- 
haman v. Mt. Bismillah Begam. 

[See (’97) 21 Bom 528 (532) (DB), Vasu- 
deo v. Bhau. (To make a mortgage there 
must be a debt.)] 

[See also (’44) 31 AIR 1944 Lah 175 (178) : 
214 Ind Cas 105, Thakar Dass v. Tek 
Chand. 

(1900) 2 Bom LR 1058 (1064) (DB), Maruti 
▼. Balaji.'i r , < • n , 

32. t(’41) 28 AIR 1941 Oudh 479 (481): 16 
Luck 789 : 194 Ind Cas 417 (DB), Mehdi 
Hussain v. Mohammad Jawad. 

32a. (’44) 31 AIR 1944 Lah 175 (178) : 214 


-:-—--V, .. 

Ind Cas 1Q5, Thakar Dass v. Tek: Chand. 
(Documents described as . Shartiah > Bat 
provided that l certain shop was trans- 
ferred to the vendee by way, of condi¬ 
tional sale for a certain sum out of Which 
, major j portion was to go in discharge of 
previous mortgage in favour, of Vendee— 
Vpndee given proprietary possession:with 
power to repair—Deed also providing 

thalt if the purchase price with its inte¬ 
rest and also the amount spent on repairs 
with interest thereon wag J;J not-. otfepaid 
within three years the sale A was [ to 
become absolute but in case of such pay¬ 
ment the vendee was to resell the shop 
—Held that the document ( created:.- a 
mortgage by conditional sale.) M . , ; 

32b. (’47) 34 AIR 1947 Pat 345 (347) : 25 Pat 
666 (DB), Jaggamath Singh v. Butto 
Krishto., ■ <qp\ 70 =o C r fllA SI (2S') 

32c. (’47) 34 AIR 1947 Pat 345 (348),25 
Pat 666 (DB), Jaggamath Sing y. Butto 

;; Krishto. 322 3 q t£CI RIA It < 4 >£') .ci 

32d. (’40) 27 AIR 1940 PC 160 (166); ;ILR 
. v (1940) All 625: ILR (1940) Kari (PC), 
287 : 67 Ind App 318: 190 Ind Cas 135 
71 (PC), Nathulal v. Mt. Gomti \Kuar. ., 3 c 
33-34. *(1900) 22 All 149 (161) : : 27 Ind App 
58 (PC), Balkishen Das y; Legge. £C0 
35. (1861) 66 E R 403 (407, 408) : 3, Gift 

r ,251. Douglas v. Culverwell. .^a 8 £ 
rddfunjia ,t.aa> 8£8 zbD bill cGI : 861 
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(3) Where a transfer was in terms absolute but for a consideration 
far less than the real value, and was accompanied by an agree¬ 
ment that if the amount is satisfied from out of the rents and 
profits, the vendee will give back the land to the vendor, it was 
held by their Lordships of the Privy Council that the transaction 
was a mortgage. 36 

(4) Where though there was a conveyance in fee, the acts of the 
parties showed that they treated the transaction from the first 
as one of security and that a power of repurchase on the footing 
of redemption was intended to be reserved, it was held by their 
Lordships of the Privy Council that the transaction was in the 
nature of a mortgage. 37 

In the undermentioned cases 38 it was held that the transaction 


36. (1837 ) 2 Moo Ind App 1 (21, 22) : 5 
Suth W R 117 (PC), Kakerlapoody Jug - 
ganadha v. Vutsavoy Jugganadha. 

37. (1849) 5 Moo Ind App 72 (79, 81) (PC), 
Muthyloll Seal v. Annundochunder Sandle. 

38. (’47) 34 AIR 1947 All 334 (336) (DB), 
Prag Datt v. Hari Bahadur. 

[Sale subject to separate deed of agree¬ 
ment executed on same day for recon¬ 
veyance.! - 

(’47) 34 AIR 1947 Mad 60 (62) : ILR (1947) 
Mad 265 : 229 Ind Cas 398 (DB), Srini- 
vasaraghavan v. Kalianna Goundan. 
[Later deed undertaking to reconvey tVie 
property to the vendor—Stipulation that 
vendor should have the right of resale if 
he produced the consideration out of his 
own pocket did not conclusively estab¬ 
lish that the transaction was a sale and 
not a mortgage AIR 1916 PC 49 : 43 Ind 
App 284 : 38 All 570 (PC) explained. 
Note: —Compare AIR 1949 All 335 where 
such a transaction was held to be a sale 
with a clause for repurchase.] 

(’47) 34 AIR 1947 Pat 345 (348) : 25 Pat 666 
(DB),. Jaggamath Singh v. Butto Kristo. 
[Sale deed of village with condition of re¬ 
purchase—Provision for interest—Res¬ 
trictions on transferee as to amount he 
might spend on improvements—Restric¬ 
tions on use of forest, etc.—Transaction 
held mortgage.! 

[’47) 34 AIR 1947 Pesh 33 (34), Ghulam 

"Mahomed v. Rahmat. 

[Where there is not only a condition that 
on payment being made the property 
should be transferred to the seller, but 
there is also a recital to the effect that 
it is on the failure of the seller to pay 
back the amount after the expiry of a 
period of fifty years that the sale should 
become absolute transaction is mortgage.] 
(*44) 31 AIR 1944 Mad 237 (237) : 219 Ind 
Cite 56 Jadam Jarnpur Bat v. Jinki Sid- 
dappa. (In a deed of conditional sale it 
was recited by the transferor, “if we do 
hot pay your amount by the due date, 
(vie., within five years) we agree to this 
"ddfcument being treated as a sale deed;’’ 


Held that the conveyance was not a sale 
but a mortgage as it was to operate as a 
sale after the period of five years if the 
amount was not paid, and the transferor 
was entitled to redeem. The recital that 
“after the due date you and your heirs 
will have absolute powers in respect of 
the property, we and our heirs will not 
have any rights” would merely amount 
to a clog on the equity of redemption.) 

(’43) 30 AIR 1943 Mad 100 (101) : ILR 

(1943) Mad 195 : 207 Ind Cas 137 (DB), 
Manawala Ayyar v. Muhamviad Yoosaf. 
(Three documents executed on 19th Sep¬ 
tember 1905—By first document A selling 
item 1 to G for Rs. 15,000—By second do¬ 
cument G agreeing to reconvey property 
for same amount after five but within 
ten years of execution—Third document 
a security bond though relating to item 
2 containing provisions governing item 1 
as well—First and second documents 
read with third held created mortgage by 
conditional sale.) 

(’42) 29 AIR 1942 Nag 115 (117) : ILR 
(1942) Nag 592 : 202 Ind Cas 595 (DB), 
Vithoba v. Narayan. (Document men¬ 
tioning that property was sold condi¬ 
tionally for the amount stated therein 
and put in possession of the transferee— 
Transferee to enjoy property till five 
years—Amount not to carry any interest 
nor the property which was land, any 
rent—Land revenue to be paid by trans¬ 
feree who was to sow the land himself 
or by leasing to others—At the agreed 
time, the transferor to redeem the land 
by paying the amount and obtain receipt 
therefor—On default of payment, the 
conditional sale was to be an absolute 
sale— Held, on construction that the deed 
was a mortgage.) 

(’14) 1 AIR 1914 Oudh 366 (366) : 26 Ind 
Cas 706, Baldeo Prasad v. Chet Ram. 

(’05) 1905 Pun L R No. 107 (DB), Ram 
Sarup v. Allah Rakha. 

(’04) 1904 Pun Re No. 78, p. 263 (281) 

(DB), Muhammad Umar v. Kirpal Singh. 

(’30) 17 AIR 1930 All 283 (285) : 126 Ind 
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amounted to a mortgage while in 1 
was held not to be a mortgage. 39 

Cas 366 (DB), Kirpal Singh v. Sheoma- 
bar Singh. (Both the deeds executed 
and registered on the same day—Both 
written and attested by same persons— 
Had they been independent other deed 
would be without consideration—Hence 
both presumed to be part and parcel of 
the same transaction.) 

(’25) 12 AIR 1925 Lah 55 (56) : 84 Ind Cas 
901 (DB), Mutsaddi Lai v. Bhola Nath. 
(1900) 3 Oudh Cas 213 (215), Dhan Singh 
v. Bodli Singh. 

(’25) 12 AIR 1925 Oudh 11 (13) : 78 Ind Cas 
547 (DB), Guljar Singh v. Madho Ram. 

( 24) 11 AIR 1924 Oudh 417 (417) : 78 Ind 
Cas 426, Mahabir v. Bharat Behari. 

(’24) 11 AIR 1924 All 444 (444) : 46 All 
173 : 79 Ind Cas 626 (DB), Ram Charan 
v. Dharam Singh. 

(11) 33 All 122 (123, 124) : 7 Ind Cas 911 

(DB), Wajid Ali v. Shafkat Hussain. 

(33) 20 AIR 1933 All 443 (445) : 145 Ind 

Cas 147 (DB), Mt. Gomti v. Meghraj 
Singh. 

(’26) 13 AIR 1926 All 670 (671) : 96 Ind 

J 780 ( DB )» Jagannath v. .Gauri 

Shankar. (A stipulation in a sale-deed 
that on the executant handing over half 
the price the vendee would hand over 
half the property—Deed, held amounted 
to mortgage by conditional sale.) 

T (, 27) 14 AIR 1927 All 137 (141, 144) : 48 
All 787 : 98 Ind Cas 961 (DB), Lalta Pra- 
shad v. Jagdish Narain. 

(’20) 7 AIR 1920 AH 270 (274) : 42 All 

437 : 58 Ind Cas 717 (DB), Mohd. Hamid- 
duddin v. Fakir Chand. 

(’23) 10 AIR 1923 All 48 (50) : 45 All 72 : 70 
Ind Cas 132 (DB), Mohindra Man Singh 
v. Maharaj Singh. 

(’28) 15 AIR 1928 Lah 726 (728) : 109 Ind Cas 
26 (DB), Budhu Ram v. Uttam Chand. 
(’21) 64 Ind Cas 583 (584) (DB) (Cal), 
Madhab Charan v. Rajani Mohon. 
(Where the document does not contain 
any condition for reconveyance but only 
states that on payment of the money the 
vendee will give up possession and re¬ 
turn the deed there is no sale but a 
mortgage.) 

(’25) 12 AIR 1925 Cal 862 (863, 864) : 86 
Ind Cas 353 (DB), Mohini Mohan v. 
Sarat Sundari. (Deed of conveyance fol¬ 
lowed by an Ekrarnama by which the 
parties agree that if the vendor pays to 
the vendee in cash the principal with 
interest in lump after the expiry of ten 
years held to be a mortgage.) 

(’97) 21 Bom 704 (708) (DB), Patel Ran- 
chod v. Bhikhabhai. 

(’91) 1891 Bom P J 16 (DB), Nanaji v. 

Pandw. 

(’04) 6 Bom L R 630 (632) (DB), Nagindas 


cases noted below the transaction 


v. Kara. 

(’23) 10 AIR 1923 Bom 473 (474) : 47 Bom 
621 : 75 Ind Cas 118 (DB), Sandu Valji 
v. Bhikchand Surajmal. 

(’40) 27 AIR 1940 Bom 63 (64) : 186 Ind 
Cas 528 (DB), Rajaram v. Tanubai. (Con¬ 
sideration received less than the value 
of the property—Parties referred to as 
debtor and creditor—Property to be re- 
conveyed to transferor on re-payment of 
consideration within 12 years—Transac¬ 
tion held mortgage by conditional sale.) 
(’40) 27 AIR 1940 Nag 84 (86, 87) : 187 Ind 
Cas 594, Saheba Deochand v. Jagannath. 
(Where a deed of transfer contained a 
stipulation that if at any time within 
three years the transferor was to pay 
back the amount paid to him in respect 
of the property transferred with interest 
after deducting the income which the 
transferee might derive from the property 
there should be a reconveyance to the 
transferor, it was held that the transac¬ 
tion amounted only to a mortgage by 
conditional sale and not to a sale with 
a condition for repurchase.) 

(’14) 1 AIR 1914 Low Bur 243 (244) : 22 
Ind Cas 806, Maung Shwe Min v. Mating 
San Nyun. 

(13) 20 Ind Cas 666 (667) (Low Bur), Ma 
Shwe Hpe v. Maung Sein. 

(’33) 20 AIR 1933 Lah 155 (156) : 148 Ind 
Cas 234 (DB), Abdul Aziz v. Rahmat 

Ullah. (Mortgagee authorized to construct 
house according to his liking at his own 
cost—Deed containing also stipulation 
that mortgagor would be liable for whole 
amount—Transaction is mortgage and not 
an out and out sale.) 

(’26) 94 Ind Cas 756 (758) (DB) (Mad), 
Muhammad Yakub v. Mahaboo Bibi. 

39. (’49) 36 AIR 1949 All 335 (337), MoTui. 

Amin v. Bajrangi Singh. 

[Deed reciting itself as sale-deed—Consi¬ 
deration and area of property sold men¬ 
tioned—Possession with all proprietary 
rights given to transferee—Transferee to 
pay Government revenue and enjoy pro¬ 
fits from generation to generation—Title 
guaranteed—Agreement whereby trans¬ 
feree agreed to retransfer property to 
transferor or his heirs whenever in any 
Jeth entire amount due under transfer 
was paid in lump sum, provided money 
for the purpose was not borrowed from 
creditor—Transaction held not mortgage 
by conditional sale but out and out sale 
with condition of repurchase. Note: — 
Compare AIR 1947 Mad 60 (62) (DB) : 
ELR (1947) Mad 265 where it was pointed 
out that a stipulation that the vendor 
should have the right of resale if Jie pro¬ 
duced the consideration out of his owm 



MORTGAGE, ETC., DEFINED 


[S 38 N 38] 1017 


pocket did not conclusively prove the 
: transaction to be a sale and AIR 1916 PC 
49 : 38 All 570 : 43 Ind App 284 (PC) was 
explained in this connection.] 

(’30) 17 AIR 1930 Oudh 6 (8) : 120 Ind Cas 
817 (DB), Mahomed Zaki v. Abdul Ghani. 

(’13) 21 Ind Cas 69 (72) (DB) (Oudh), 
Baldeo Singh v. Puttu Lai. (A case of 
pre-emption.) 

■ (’24) 11 AIR 1924 All 743 (744) : 78 Ind Cas 
171 (DB), Fatima Bibi v. Abdul Gaftar. 

(’40) 27 AIR 1940 All 227 (230) : 188 Ind 
Cas 333 (DB), Thakra Singh v. Sheo Nath 
Singh. (Time for redemption only six 
months.) 

(’27) 14 AIR 1927 All 204 (205, 206) : 98 
Ind Cas 989 (DB), Usman v. Md. Shafi 
Khan. 

*(’31) 18 AIR 1931 All 113 (123) : 129 Ind 
Cas 719 (DB), Ram Das v. Brindaban 
Ram. (Case-law reviewed and tests 
summarized.) 

-(’29) 16 AIR 1929 All 174 (179) : 116 Ind 
Cas 807, Mt. Mumtaz Begum v. Mt. La- 
chhmi. 

(’99) 1899 Pun Re No. 20, p. 118 (120) 

(DB), Parma Nand v. Airapat Ram. 

<’29) 16 AIR 1929 Lah 833 (834) : 120 Ind 
Cas 420 (DB), Ali Ahmad v. Khan Ma¬ 
homed. 

(’40) 27 AIR 1940 Bom 1 (3, 4) : 186 Ind 
Cas 307 (DB), Gulabchand v. Narayan. 

(’04) 14 Mad L Jour 337 (338) (DB), But- 
chiraju v. Ramalingamurthy. 

(’33) 20 AIR 1933 Cal 381 (383, 384) : 60 
Cal 167 : 144 I. C. 220, Altapali Khan v. 
Uzirali Khan. 

<’26) 13 AIR 1926 Cal 458 (459) : 87 Ind Cas 
546 (DB), Chandra Kumar v. Alam Khan. 
(Consideration money mentioned in the 
document representing the actual price 
of the land at the date when the docu¬ 
ment was executed.) 

(’07) 6 Cal L Jour 208 (211) (DB), Kinu- 
ram Mondal v. Nitye Chand. (On the 
construction of two contemporaneous 
documents, one of which purported to be 
a deed of sale, and the other provided 
that, on the vendor repaying the pur¬ 
chase-money mentioned in the deed of 
sale, with costs, within a fixed period, the 
vendee would return the land, and in 
case he did not do so, the vendor would 
deposit the money in Court, and take 
possession— Held that the two documents 
together did not constitute a mortgage— 
A certain date of payment is an essential 
element of a mortgage by conditional 
sale.) 

=(’09) 2 Ind Cas 930 (931) (DB) (Cal), 

Mohamad Yusujfe v. Jashodha Kumar. 
(Where a document purported to be a 
•Bale out and out and under it the pur¬ 
chaser took possession of the property 
and on the same day there was an ekrar- 
namah to the effect that if the purchase- 


money was repaid within four years the 
purchaser would be bound to give up the 
property —Held that the deeds did 
not constitute a mortgage but a sale with 
a contract for re-purchase.) 

(’13) 21 Ind Cas 19 (20, 21) (DB) (Cal), 
Azizar Rahman v. Rabatunnessa. (A 
document was described in its earlier 
portion as a deed of sale out and out— 
There was no mention of interest; the 
amount was prescribed not as principal 
but as consideration—The transferee was 
allowed to have his name registered after 
expunction of the name of the transferor; 
the transferee and after him his sons and 
grandsons in succession were to continue 
peacefully to enjoy the property, and 
neither the transferor nor his heir was 
to have any claim to or concern in the 
property at any time —Held that the 

document was not one of mortgage but 
a sale-deed out and out with a condition 
of re-purchase.) 

(’ll) 11 Ind Cas 124 (125) (Cal), Rama- 
kanta v. Kalijoy. (The sale-deed and 
agreement if not between the same par¬ 
ties cannot be construed as constituting 
a mortgage.) 

(’02) 6 Cal W N 192 (194, 195) (DB), 

Modhu Sudan v. Rhidoy Moni. (Where 
a property is sold and on the same date 
the purchaser executes an agreement pro¬ 
mising to reconvey the land to the vendor 
if the latter repays the amount of the 
purchase money with interest at a certain 
rate within the period of three years, held 
that the stipulation as to the payment of 
interest is not conclusive to show that 
the transaction is not an absolute sale 
but a mortgage.) 

(’22) 67 Ind Cas 113 (115) (DB) (Cal), 
Chandi Charan v. Nabin Chandra. (The 
words “principal amount” and the clause 
that if the money be not paid within the 
time limited the kabala will be regarded 
as a deed of absolute sale are not by 
themselves sufficient for holding that the 
transaction is a mortgage and not an 
absolute sale.) 

(’29) 16 AIR 1929 Cal 548 (553) : 119 Ind 
Cas 803 (DB), Sisir Kumar v. Naran 
Chandra. (Vendor claiming back posses¬ 
sion after 60 years —Held that after a 
lapse of long time cogent evidence is 
needed to prove that document is not 
what it purports to be.) 

(’82) 6 Bom 674 (679) : 7 Ind Jur 96 (DB), 
Gopal v. Desai. (Where after the expir¬ 
ation of the period fixed for redemption, 
the mortgagor and mortgagee agreed 'hat 
the mortgagee should continue in abso¬ 
lute possession for a fixed term and then 
restore the property free from the mort¬ 
gage lien, agreement held did not amount 
to a mortgage but conveyance for a term 
of years.) 
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Where a sale and an agreement to reconvey form part of a single 
transaction constituting a mortgage, but the sale alone is registered and 
the agreement is unregistered, no valid mortgage is created by the 
transaction. 40 The principle is that where a transaction is evidenced by 
a document which is in effect divided into two parts one of which is 
registered and other is not, then the law looks to what is the real transap-r 
tion between the parties and demands that the whole document evidencing 
the transaction must be registered whether it consists of one part or 
two. 41 .” f \ f; m ‘Jr ) 

Where the agreement and the sale are independent transactions, i.^., 
where the intention was not to create a mortgage but to execute a sale 


(’15) 2 AIR 1915 Mad 651 (652) : 27 Ind Cas 
305 (DB), Swaminatha Aiyar v. Appa- 
sami Iyer. (A mortgagor executed a 
deed of absolute sale in favour of his 
mortgagee who was about to sue on his 
mortgage — Some days later the mort¬ 
gagee executed an agreement to reconvey 
the property within eighteen months if 
the mortgagor paid the money — Held 
that in the circumstances of the case the 
transaction amounted to a sale with an 
agreement to reconvey and not to a mort¬ 
gage by a conditional sale.) «' 

(’17) 4 AIR 1917 Mad 368 (369) : 36 Ind 
Cas 393 (DB), Maruthai Goundan v. 

Dasappa. (Sale price the actual market 
value— Held, it is a sale.) 

(’27) 14 AIR 1927 Mad 1081 (1082) : 99 
Ind Cas 685, Mahanthaya v. Nandiappa. 
(Under a document which purported to 
be a sale deed the transferee was put in 
possession by a decree of Court on pay¬ 
ment of the amounts mentioned in the 
document and which the transferee had 
undertaken to pay—No time for redem- 
tion was fixed nor was any amount fixed 
as payable on redemption— Held that the 
transaction did not amount to a mort¬ 
gage.) • ' , H . \ u .\ 

(’97) 7 Mad L Jour 299 (301) (DB), Ven¬ 
kata Krishna Rao v. Venkatachalam. 
(The mere circumstance that interest 
was stipulated for by the parties did not 
by itself indicate that the document 
which apparently was a sale was in¬ 
tended to be a mortgage.) ' ■ •, 

(16) 3 AIR 1916 Bom 215 (217) : 40 Bom 
378 : 34 Ind Cas 414 (DB), Narayan v. 
Vigneshwar. (A deed of transfer .of 
lands under a sale in lieu of i principal 
and interest due upon a pre-existing 
mortgage, reserving to the vendor the 
right to re-purchase the same on pay¬ 
ment of the sale consideration within 
twenty years, even when read io with a 
lease of the same lands by the vendee to 
the vendor at an annual rent which was 
liable to reduction in proportion to any 
fractional payment of the sale price, 
amounts to a sale and not a mortgage.) 


(’26) 13 AIR 1926 Bom 10* (110) : 91 find 
Cas 330 (DB), Asvath Hardy an v. Chima- 
, hot. , 

40. *(’26) 13 AIR 1926 Bom 497 (506, 507): 

50 Bom 566 : 98 Ind Cas 634 (FB), Hdr- 
kisandas v. Bai Dhanit. (AIR 1926 Rom 
131, followed; AIR 1914 Bom 231:38 Bom 
703 overruled.) 1 1 . \ ’ ( !j' ^ 

(’21) 8 AIR 1921 Bom 442 (443) k : 64 Ind 
Cas 294 (DB), Bala Khandappa y 1 , Soda- 
shiv Han. 

(’23) 10 AIR 1923 Rang 52,.(54)',: 11 Low 
Bur Rul 456 : 72 Ind Cas 34,, Cfyfyg Kp- 
i can v) Ma Ob. ' ( 

(’27) 14 AIR 1927. Rang 314 (315),: l05 Ihd 
Cas 48?, MdMn Sheinv^U. Yuing. } 
(T9) 6 AIR 19l’9 Mad 7li (712) : 49 W'Cas 
'699 (DB), Sesha' AxiJ&f vSKdppachaK 1 

CW 1 Am 1914 • Mnd 839 .(6391 : ,43 Ind 

Cas 409 (RB), Venkataifhalapatyy Garu 
v. Miithu Venkatachalapathjf. ; \ 

, registered. Jetter ^cannot; ,tye; reoeived ri ,as 
evidence to show that a ^regist^pd,.sale 
deed was mtended, , 1:0 operate ,j only-) ; as 

. mortgage.) , -ji n sj.jjjm Iil xj 1 laoitK 

[See also, (’27), 14 AIR 1927 Rang r (133): 

101 Ind Cas 204, Ma Tok Vy^Iaung^^iek 
_ i Lon. ( (When sale deed , was execptpa^ tj>p 
yendee verbally agreed tp j’econvey, pro¬ 
perty if money ‘ rfiPa^'i Wfca 
month—No mortgage.),, ono , Jnofnirjo b 
(’28) 15 AIR 1 19'28.(Mad 459. (461, 462)109 

Ind Cas 1&, Meenakshisundram^pillayiV. 
Chenchu Mudaliar., (Sale deed executed 
-—Holder of decree against vendor attach¬ 
ing property sold—Suit by decree-holder 
claiming that there was,an;oral., agree¬ 
ment to reconvey the property between 
vendor and yendee and hencethere w;as 
a mortgage—-Held, no mortgage.) 1 1 ^ 0 1 

41. *(’26) 13 AIR 1926 Bom 497 ,(506): 

50 Bom 566 : 98 Ind Cas 634Tjr.(FB), 
Harkisan Das v. Bai Dhanu. C.oIg?. 


(’21) '8 AIR 1921 Bonf 442 (443)^ 64 lnd 
Cas 294 (DB)^ Bala Kharidapb v. 'Sada- 
shiv'Har ihiorpi/q tnorrruuob s oiodV/) 

(’30) 17 11 AIR 1930 Bom 79 1(79) lu54 Bom 
v 30 : r 124 Ind' Cas 233, Basapptt V. Taydwa. 
(’34) '21 AIR 1934 Lah 453 (453,< ! 454) in’147 
Ind Cas 1101, Amir Y.Indar Singh. nr. i 
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and give, an agreement to reconvey, the latter agreement need not be 
registered . 42 , 

Effect of Proviso. 

The amendment of the section by the addition of the proviso to 
clause i(c) has now to a considerable extent, rendered academical the 
question as to when and whether a sale and an agreement to reconvey in 
two different documents, constitute a mortgage by conditional sale. The 
proviso is really of the nature of a rule of evidence 43 and has been added 
to restrict the inference to be drawn in favour of a mortgage only to 
cases where the condition of repurchase is embodied in one document 
which effects or purports to effect a sale. 44 


The proviso does not mean that if the conditions are embodied in 
the same document the transaction will necessarily be a mortgage. 45 
It will still depend upon the intention of the parties as gathered from 
the document itself and the surrounding circumstances. 46 But the agree¬ 
ment to reconvey in the deed of sale will indicate the intention to create 
a mortgage rather than a sale and this will be so even when the proviso 
applies. 47 

# »*1| i i t • ' *• • • 

Dekkhan Agriculturists’ Relief Act. 


Under section 10A of the Dekkhan Agriculturists’ Relief Act, 1879. 
the Court can determine for the purposes of that Act, the real nature 
of the transaction notwithstanding the provisions of S. 92 of the Evidence 
Act, 48 and the proviso to S. 58 (c) 49 of this Act. 50 


42.* (’26)' 13 AIR 1926 Bom 497 (508): 50 
Botti 566: 98 Ind Cas 634 (FB), Harki- 
shan Das v. Bai Dhanu. 

(W 13 ‘AIR 1926 Bom 97 (99): 49 Bom 
862: 91 Ind Cas 360 (DB), Vaman v. 
■Chand i. (12 Ail 387 : 17 Ind App 98 
n (^C)' followed.) 

(*27). 14 AIR 1927 Rang 314 (315) : 105 

Ind Cas 482, Ma Nan Shein v. U. Yaing. 
48, * (’36) 23 AIR 1936 Sind 209 (210) : 
;“ f 30 Sind LR 196: 166 I. C. 321 (DB), 

Parsrdm Gidandas v. Tarachand Amar- 
diriomdl. 

44. (’49) 36 AIR 1949 All 194 (195) Merimal 
V. Mt. Sharif an. [Sale and agreement to 
reconvey evidenced by separate docu¬ 
ments of even date—Transaction is sale in 
spite of parties’ intention — Subsequent 
“ transfer of his rights by vendor is not 
transfer of equity of redemption but only 
Vbf.’ hi# right, to repurchase—No right of 
' pre-emption can arise in such transfer 
. —Pre-’emption.l ““ 
f®) 36 'AIR 1949 Nag 243 (244): ILR 
(1949) Nag 78 Rangubai v. Govind. 

(*47) 34 AIR 1947 Pat 345 (346): 25 Pat 666 
(DB), Jaggamath v. Butto Krishto. 

(*46) 33 AIR 1946 Mad 456 (457): 226 Ind 
Cas 560 (DB), Venkata Subbarao v. 

V eeiaswdml. 

W 3* Am 1946 Nag 264 (265): ILR (1946) 

Ind Cas 318 (DB), Sam- 
Ikh&lihan v. Vithdldaa. 

(*3t) ‘18 Am 1931 Bom 371 (372): 134 

Ind Cas 337 (DB), Kuppakrishna v. 


( 


Mhasti Goli. 

45. (’34) 21 AIR 1934 Nag 18 (19): 149 

Ind Cas 35^ Ravxvarcyan v. Rau<- 

ratan. 

(’41) 28 AIR 1941 Oudh 582 (584) : 17 
Luck 198: 195 I. C. 828 (DB), Sham- 
bhu Singh v. Jagdish Bakhsh Singh. 

46. (’40) 27 AIR 1940 All 227 (229) : 188 

Ind Cas 333 (DB), Thakra Singh v. 

Sheo Nath Singh. 

(’38) 25 AIR 1938 Oudh 57 (59) : 13 

Luck 680: 172 Ind Cas 536 (DB), Fa?,a1 
Ahmad v. Afaqul Rahvian. 

(’37) 24 AIR 1937 All 724 (726) : 171 Ind 
Cas 802, Bishan Lai v. Banwari Lai. 
(The mere fact of one document does 
not conclude the matter—Court must 
look to the intention and surrounding 
circumstances. Confirmed in L. P. A. 
in AIR 1939 All 713.) 

47. (’40) 27 AIR 1940 Nag 84 (86) : 187 
Ind Cas 594, Saheba Deochand v. Jagan- 
natli. 

48. (’22) 9 AIR 1922 Sind 39 (40) : 15 
Sind LR 160: 65 I.C. 356 (DB), Ham- 
birkhan v. Murijmal. 

49. (’36) 23 Am 1936 Sind 209 <210) : 30 
Sind L.R. 196: 166 Ind Cas 321 (DB), 
Parsram Gidandas v. Tarachand. 

50. NOTE—Under S. 85 of the Bombay 
Agricultural Debtors’ Relief Act, 
XXXVIII of 1939, it is provided that on 
the date on which that Act comes into 
force, the Dekkhan Agriculturists’ Re¬ 
lief Act shall be repealed. 
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34. Mortgage by conditional sale or other kinds of mortgage._ 

The test whether a particular document is a mortgage by conditional 
sale or is some other kind of mortgage is not what the parties have said 
it is; but is rather whether it fulfils those statutory requirements which 
the Legislature has laid down. The parties can call it by whatever name 
they like, but that will not make it a mortgage of a particular kind unless 
it complies with the requirements of such mortgage as defined by the Act. 1 

35. Usufructuary mortgage—The following are the characteris¬ 
tics of a usufructuary mortgage— 

(1) that the possession of the mortgaged property is delivered 
or agreed to be delivered to the mortgagee; 

(2) that the mortgagee is to appropriate the rents and profits in 
lieu of interest or of principal or of both; 

(3) that the mortgagor does not incur any personal liability to 
repay the money; and, 

(4) that, there being no personal liability to pay, there is no 
‘forfeiture’ and therefore the remedies by way of foreclosure 
or sale are not open to the mortgagee. 1 


Section 58—Note 34 

1. (’41) 28 AIR 1941 All 169 (170) : ILR 
(1941) All 240: 194 Ind Cas 520, Ujagar 
Lai v. Lokendra Singh . 

I See also (’32) 16 R D 16 (17), Dukhi v. 
Bhagwan Tewari. (Mortgage held usu- 
fructuary and not simple mortgage as 
described.)] 

Section 58—Note 35 

1. (’47) 34 AIR 1947 Lah 40 (45) : ILR (1946) 
Lah 805: 228 Ind Cas 326 (FB), Moham- 
mad Saeed v. Abdul Alim. 

(’40) 27 AIR 1940 Lah 401 (403): ILR 

(1941) Lah 71: 191 Ind Cas 583 (FB), 

Lachhman Singh v. Natha Singh. 

(’42) 29 AIR 1942 Cal 55 (58) : 198 Ind 
Cas 674 (DB), Sheikh Akbar Ali v. 

Sheikh Mafijuddin. 

(’40) 27 AIR 1940 Cal 426 (427) : 191 Ind 
Cas 713 (DB), Khoaj Jamadar v. Abdul 
Sobhan Khan. 

( 97) 24 Cal 677 (680) (DB), Luchmeshar 
v. Dookh. 

(1900) 2 Bom LR 201 (202) (DB), Govind- 
rav v. Jiwanji. (No foreclosure or sale.) 

(’07) 4 Low Bur Rul 222 (224), Shwe Lok 
v. Ma Sheik Kaung. (Do.) 

(’92) 16 Bom 172 (177) (DB), Hanmant 
Ramchandra v. Babaji. (Usufructuary 
mortgage confers no right to have the 
property sold.) 

(’93) 17 Bom 425 (428) (DB), Mahadaji 
v. Joti. (Do) 

(’18) 5 AIR 1918 Mad 1033 (1038) : 37 Ind 
Cas 456 (DB), Prayag Dossjee Varu v. 
Chengamma Naidu. (Possession essen¬ 
tial.) 

(’41) 28 AIR 1941 Pat 301 (302) : 193 Ind 
Cas 272 (DB), Hamath Singh v. Maiya 
Ambika Debi. (Do). 


[See also (’36) 23 AIR 1936 Pat 583 (584): 
166 Ind Cas 545 (DB), Mahommed Sadiq 
v. Harakh Narain. (A mortgage in the 
form of a Zarpeshgi of the year 1880 
and executed by the mortgagor to secure 
a sum of Rs. 10,500, provided that the 
entire rent and profits of the estate were 
to be appropriated by the mortgagee, 
and the mortgagee was to enter into 
possession of the mortgaged property 
and to hold it as security for the entire 
peshgi money until the whole advance 
of Rs. 10,500 shall be paid in one lump 
sum—The mortgagee covenanted to pay 
certain specified sums annually to the 
proper authorities in respect of taxes or 
and cesses subject to the condition 
that if such taxes or . cesses were 
remitted or reduced, the amount 
by which the provided fixed 
payments exceeded the new and reduced 
amount should be paid to the mortgagor 
—A fixed annual sum of Rs. 82 was 
also to be paid to the mortgagor—There 
was expressed to be a “fixed and con¬ 
solidated jama of Rs. 984-8-3”, which 
after deducting therefrom the fixed 
payments above mentioned and 
Rs. 31-7-8, as “establishment charges is 
to leave a sum of Rs. 708-12-0 as the 
mortgagee’s profits on account of the 
peshgi money”— Held that the mention 
of the “fixed and consolidated jama” 
was merely a relic of the device by 
which the sin of usury might be avoided 
and that the phrase in general had no 
legal significance and that the contract 
as a whole was a usufructuary mort¬ 
gage.)! 
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In Upper Burma the usual form of mortgage is usufructuary. 2 
Delivery of possession. 

The word “delivers” does not necessarily mean delivers immediately. 
Where the mortgagor is not in a position to give immediate possession, 
it is sufficient if he gives the right to possession* In Maina Bibi v.’ 
Chaudhri Vakil Ahmad 4 their Lordships of the Privy Council observed: 

“The difference between a usufructuary mortgage and an 
ordinary mortgage is not so much a difference in the kind of security 
created as in the method of enjoying it. In each case, the property 
of the mortgagor is pledged to secure the debt, and when the amount 
secured is paid, the property pledged must be returned to the owner. 
The main difference between a usufructuary mortgage and an ordi¬ 
nary mortgage is that in the former it is part of the initial agreement 
by which the security is created that the mortgagee shall at once go 
into possession of the mortgaged property and apply the proceeds he 
may derive from the use and occupation of it to discharge the mort¬ 
gaged debt; while in the case of an ordinary mortgage of the usual 
sort, it is, in general, not the initial intention of the parties that the 
mortgagee should go into possession of the property pledged imme¬ 
diately or at all although he is empowered to do so if the interest on 
the mortgage money be not paid.” 

It follows that a mortgage will be a usufructuary one where the initial 
agreement is that the mortgagee shall at once go into possession and 
apply the rents and profits towards the interest or the principal or both. 
It is not a usufructuary mortgage where there is no such agreement. 5 
Thus, where a simple mortgage was executed in 1898 and subsequently 
in 1904 the same property was leased to the mortgagee with a direction 
to apply the rent towards the interest due under the mortgage, it was 
held that the mortgage did not get converted into a usufructuary mort¬ 
gage. 6 Nor will the mere fact that possession was given to the mortgagee 
over the mortgaged property necessarily show that the mortgage was a 
usufructuary one. 6 " A mortgage purporting to be a usufructuary mort¬ 
gage does not cease to be so by reason of the fact that instead of actually 
taking possession on the date of the mortgage, the mortgagee leases it 
back to the mortgagor for the period of the mortgage. 7 It does not 

Asad Raza. 

(’79) 2 All 527 (533) (DB), Phul Kuar v. 
Murli Dhar. 

6. (16) 3 AIR 1916 Mad 974 (974) : 31 

Ind Cas 473, Chidambaram Pillai v. M. 
S. M. Doraiswami Chetty. 

6a. (’44) 31 AIR 1944 AH 198 (199): ILR 

(1944) All 588, Jangali Singh v. Ramjag 
Singh. 

7. (’44) 31 AIR 1944 All 221 (222) : ILR 
(1944) All 346 (DB), Pyare Lai v. Ram 
Sarup. (Usufructuary mortgage—Mort¬ 
gagor executing qabuliyat of even date 
and continuing possession—No lease deed 
executed by mortgagee—Mortgagee held 
entitled to decree for compensation for 
use and occupation.) 

t(’40) 27 AIR 1940 Mad 946 (948, 949) 

(DB), Abdul Khadir v. V. Subramanya 
Pattar. 

(’97) 19 All 496 (498) : 1897 All W N 128 
(DB), Altafali Khan v. Lalta Prasad. 


2. ( 12) 1 Upp Bur Rul 125: 15 Ind Cas 
919 (920), Mi Saw Myin v. Mi Shwe 
Thin. 

3. (12) 16 Oudh Cas 56 (60, 61) : 17 Ind 
Cas 329 (332), Bisheshar Baksh Singh v. 
Debi Baksh Singh. 

[See also (11) 10 Ind Cas 190 (192) 

(Oudh), Kanchan Singh v. Jafre Begum. 
(Mortgagor who is not in possession can 
make a mortgage with possession.)] 

4. ('25) 12 AIR 1925 PC 63 ( 65): 47 All 
250 : 52 Ind App 145 : 86 Ind Cas 579 (PC). 

5. (’30) 17 AIR 1930 All 175 (176) : 124 
Ind Cas 401, Nannhun v. Halka. 
(Mortgagee was to enter into possession 
on failure of repayment by the stipulat¬ 
ed date, an event which may or may* 
not have happened—No initial agree¬ 
ment . to deliver possession—Mortgage 
held simple and not usufructuary.) 

(«®) 23 AIR 1936 Pat 211 (216) : 14 Pat 560: 
158 I.C. 738 (DB), Janaki Nath Roy v. 
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become a simple mortgage on that account. 7 * Oral evidence id not 
admissible to show that the document was intended only to be a simple 
mortgage as it will be contradicting the terms of the written document.® 
Similarly, a mortgage does not cease to be a usufructuary mortgage by 
reason of the fact that actual physical possession is not delivered. It is 
sufficient if the mortgagor delivers such possession as the nature of the 
property is capable of. 9 He may, instead of giving actual possession, 
direct the tenants of the mortgaged property to pay rent to the mort¬ 
gagee. 10 Where a usufructuary mortgage is of a share of a common 

holding, the mortgagee is entitled to joint possession. 11 » - 

■) <• i ...i iorn odl lo 

The words “or expressly or by implication binds himself to; deliver 
possession” were inserted in the section by the amending Act of 1929 in 
order to negative the view that in the absence of actual delivery of pos¬ 
session, the mortgage was not a usufructuary one. 11 * ' ,, ^ d 

A usufructuary mortgagee is entitled in fact to the exclusive posses¬ 
sion of the property mortgaged and has the right to exclude others, 
including the owner, from its possession. 12 If he does not get possession, 


(’98) 20 All 401 (407) : 1898 All W N 90 
(DB), Imdad Hasan Khan v. Badri Prasad. 

(’09) 31 All 318 (322) : 1 Ind Cas 208 (209) 
(DB), Khunni Lai v. Madan Mohan. 

( 27) 14 AIR 1927 All 552 (553, 554) : 49 All 

658 : 101 Ind Cas 516 (DB), Md. Karamat 
Alikhan v. Ganeshi Lai. 

(’31) 18 AIR 1931 Lah 498 (499) : 133 Ind Cas 
655 (DB), Kararn Chand v. Shera. (Mort¬ 
gagors allowed to be in cultivating pos¬ 
session.) 

[See also (’07) 4 Low Bur Rul 222 (224), 
Shive Lok v. Ma Seik Kaung. (Case 
before T. P. Act was extended to Burma.) 

('30) 17 AIR 1930 Lah 386 (387) : 120 Ind 
Cas 166 (DB), Asa Ram v. Kishan Chand. 
(The mortgagor cannot say that no rela¬ 
tionship of landlord and tenant existed 
and the mortgage was not really usufruc¬ 
tuary.) ] 

7a. (’48) 35 AIR 1948 All 312 (314) ILR 
(1948) All 269 (DB), Md. Ishaq Hussain v. 
Chheda Lai. 

[Claim for rent reserved under lease is not 
claim for interest due on mortgage (Per 
Malik J.)] 

(’44) 31 AIR 1944 All 221 (222) : ILR (1944) 
All 346 (DB), Pyare Lai v. Ram Sarup. 

t (’40) 27 AIR 1940 Mad 946 (948, 949) 
(DB), Abdul Kliadir v. V. Subramanya 
Pattar. (Though the mortgage and the 
lease back can and must in a case of 
this kind, be taken to form part of the 
same transaction, effect must be given to 
each according to its terms and the Court 
cannot by reading the two together, spell 
out a transaction totally different in cha¬ 
racter and incidents.) 

(’43) 30 AIR 1943 Mad 220 (221) : 207 Ind 
Cas 425, Achutha Kurup v. Govindan 
Nayar. (Do). 

8 . t (’33) 20 AIR 1933 P C 178 (180) : 60 
Ind App 273: 14 Lah 466: 143 Ind Cas 

659 (PC), Mian Feroz Shah v. Sohbat 


Khan. ipl’toitt 

(’37) 24 AIR 1937 All 478 (479) : 169 Ind 
Cas 1004 (DB), Mohammad Ashraf Ali 
Khan v. Behari Lai. (AIR 1933 PC 178: 
60 Ind App 273 : 14 Lah 466 (PC), fol¬ 
lowed.) 1 ' l '' 1 2 u 1 

9. (’33) 20 AIR 1933 Oudh 35 (36) T 8 
Luck 190: 141 Ind Cas 464 (DB),;Ram 
Khilawan v. Ghulam Husan. . > r t ?a 

10. (’43) 30 AIR 1943 Sind 59 (61): ILR 

(1942) Kar 452: 204 Ind Cas 574 (DB), 

Hundaldas Harchumal v. Bdltf u Khan 
Dato Khan. (Mortgage of zainindari 
land—Direction by mortgagor to J culti* 
vators to give zamindari share to mort¬ 


gagee is giving of possession.) 


(’15) 2 AIR 1915 Mad 382 (383) : 26 Ind 
Cas 71 (DB), Anantha Iyer v. Rama*'' 

sami Iyer. (Diggu Bhoghiam.) b 

( : 32) 19 AIR 1932 Mad 768 (769) q 139i LCi 
449 (DB), V enkataratnam v, To,ta Y°Tftr 
haliah. 

[See also (’28) 15 AIR 1928 Oudh 405 (405): 
110 Ind Cas 70, Mahomed Yakub y.^Ja- 
gannath. (Where rent is increased by t$ie 
mortgagor as lambardar, the, mortgagee 
will be entitled to it.)] Y) V ; '£ suD 

11. (’36) 38 Pun L R 566 (567), Bachpa-v- 

Bachan Singh. , rr-\ , 4 — 

11a. (’42) 29 AIR 1942 Oudh 172 (174) : 17 
Luck 362: 197 Ind Cas 164, Ram £ada- 
rath Singh v. Nimar Singh. (Under die 
present definition it is sufficient . if) he 
binds himself to deliver possession.) 

12. (’38) 35 AIR 1938 All 577 (584),; ILR 
(1938) AH 904 U; 178 Ind Cas 12 (SB). 
Fateh Singh Baghybir Sahai.,j- lo ^fP e 
rights of usufructuary mortgagee are im- 

• movable property.) ^ 

[See also (’10) 8 Ind Cas 130 (131) (£B) 
(Mad), Kayeri Ammal v. Kali Ammql. 
(Usufructuary mortgagee obt ainin g mere¬ 
ly a,decree for sale does not lose Ids 
right to possession until sale.)] 
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he may sue for possession 13 or for damages for breach of the contract to 
give possession. 14 

A usufructuary mortgagee who is empowered to take possession and 
appropriate the rents and profits in lieu of his debt, is not bound to take 
possession. He has merely a power to do so, and if he chooses to forgo 
the benefit it would have no effect as between him and the mortgagor to 
recover his debt. 14 * The only effect would be when some subsequent 
incumbrancer comes in and he has notice thereof. In that case if he 
permits the mortgagor to receive the rents and profits, he exposes himself 
to the claim of the subsequent incumbrancer. 15 

Until delivery of possession, the mortgagor’s possession is not 
ipso facto unlawful (see S. 65A, Note 3). Where at the time of a usufruc¬ 
tuary mortgage the property is in the possession of a third person the 
mortgagor is entitled to sue for possession of the property in order to be 
able to fulfil his obligation under the law of delivering possession of the 
property to the mortgagee. 15 * Where after delivery of possession to the 
mortgagee he is deprived of possession by a third person, the right to sue 
for possession would then be vested in the mortgagee and the mortgagor 
will not be entitled to sue for possession. 16b 

The mortgagor must authorise the mortgagee to retain possession 
until payment of the mortgage-money. 16 Where the mortgagee is autho¬ 
rised to retain possession for a certain period only, the mortgage is not 
a usufructuary one. 17 


Appropriation of rents and profits. 

The second characteristic of a usufructuary mortgage is that the 
mortgagor authorises the mortgagee to receive the rents and profits— 

' (a) in lieu of interest, or 


(b) in lieu of principal, or 

(c) partly in lieu of interest and partly in lieu of principal. 

Where the rents and profits are not to be taken in lieu of interest or 
principal but are to be set off against the interest agreed upon and in case 
of deficit the mortgagor is to be personally liable therefor, the mortgage 
is not a usufructuary one. 18 


13. (’81) 4 All 14 (16) : 1881 All W N 105 
(DB), Har Sahai v. Chuni Knar. 

(’42) 29 AIR 1942 Oudh 172 (174) : 17 Luck 
362: 197 Ind Cas 164, Ram Padarath 

Singh v. Nimar Singh. 

14. (’82) 4 All, 281 (283) : 1882 All WN 33 
(DB), Sheo Narayan v. Jai Gobind. 

(’82) 4 All 245 (247, 248) : 1882 All W N 31 
(DB), Mahesh Singh v. Chouharja Singh. 

14a, (’09) 32 Mad 281 (283) : 2 Ind Cas 612 
(DB), Srinivasa v. Athmarama. 

15. (’03) 26 Mad 662 (668, 669) (SB), 

Madhawa Siddanta Onahini Nidhi v. 
Venkata Ramanjulu Naidu. 

*(1841) 2-Moo Ind App 487 (500, 501) : 

6 Suth WR (PC) 10 (PC), Juggeewun 

, £(M Keeka Shah v. Ramdas Brij Bookun 

ISee also 7'01) 23 All 338 (344) : 1901 All 
WN 95 (DB), Chimman Lai v. Bahadur 
^S n aJ},A (Mortgagee leasing the property 


to mortgagor—Relations of landlord and 
tenant are created.)] 

15a. (’39) 26 AIR 1939 Mad 887 (888) : 

186 Ind Cas 249, Govinda Nambudiri v. 
Soopiatath Amad. 

15b. (’39) 26 AIR 1939 Mad 887 (888) : 

186 Ind Cas 249, Govinda Nambudiri v. 
Soopiatath Amad. 

16. (’29) 16 AIR 1929 Pat 605 (608) : 8 

Pat 16: 120 Ind Cas 32 (DB), Chathi 
Lai v. Bindeshwariprasad. 

(’40) 27 AIR 1940 Cal 486 (487) : ILR 
(1940) 2 Cal 573: 194 Ind Cas 508 (DB), 
Mahendra Nath v. Kalipada Haidar. 

17. (’29) 16 AIR 1929 Pat 605 (608) : 8 

Pat 16: 120 Ind Cas 32 (DB), Chhathi 
Lai v. Bindeshwariprasad. 

18. (’23) 10 AIR 1923 Mad 71 (71, 72) : 
72 Ind Cas 987 (DB), Bysani Madhava 
Chettiar Charity Fund v. Krishnaswami 
Chetty. 
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The two classes referred to in items (b) and (c) are self redeeming 
A common instance of this kind of mortgage is the lekha mukhi in the 
Punjab in which the mortgagor undertakes no personal liability and, 
while he is competent at any time to claim redemption on payment of 
the amount, the mortgagee is not entitled to sue for his debt. 19 The 
class referred to in item (a) above is not self-redeeming. The mortgagee 
is entitled to appropriate the rents and profits in lieu of the interest and 
is entitled to retain possession until such time as the mortgagor chooses 
to redeem on payment of the principal sum recovered. This form of 
mortgage has been in vogue in India for a very long time 20 and is 
analogous to what is known as a “Welsh mortgage” in England, as to 
which see the undermentioned cases. 21 The mortgagee in such cases 
takes the chance of the rents and profits being greater or less than the 
interest. A mortgaged to B 12 villages of which he gave possession and 
stated in the mortgage deed: “until I pay the amount Rs. 5600 on 
account of principal, the mortgagee shall continue in possession and 
occupation.” Their Lordships of the Privy Council said: “under such 
a mortgage the mortgagee takes his chance of the rents and profits being 
greater or less than the interest which might have been reserved by the 
bond, and the mortgagor is entitled to redeem on repayment of the 
mortgage-money”. 22 Where the mortgagee is put in possession of the 
mortgaged property in lieu of interest and it has not been found that he 
has ever been dispossessed, he is not entitled to any interest but is entitled 
to the principal only. 23 Where the mortgage is security only for the 
principal and the mortgagee is to have the profits in lieu of interest which 
is not payable otherwise, the mortgagee is not entitled to interest if he 
fails to take possession from the mortgagor. 24 


The fact that the document does not make any express provision for 
the appropriation of the usufruct for interest or principal does not make 


19. (’40) 27 AIR 1940 Lah 401 (404) : ILR 
(1941) Lah 71: 191 Ind Cas 583 (FB), 
Lachman Singh v. Natha Singh. (The 
mortgagee is bound to keep accounts of 
the produce and, as soon as principal 
and interest have been paid up there¬ 
from, to surrender the property to mort¬ 
gagor.) 

(’81) 1881 Pun Re No. 90 p. 194 (198) (DB), 
Gahi Mai v. Shera. 

(19) 6 AIR 1919 Lah 20 (21) : 1 Lah 89 : 
51 Ind Cas 956, Khandulal v. Fazal. 

(’31) 18 AIR 1931 Lah 498 (499) : 133 Ind 
Cas 655 (DB), Karam Chand v. Shera 
Also see Note 37a. 

20. (’40) 27 AIR 1940 Lah 401 (404) : 

ILR (1941) Lah 71 : 191 Ind Cas 583 
(FB), Lachman Singh v. Natha Singh. 

(’70) 1870 Pun Re No. 15 p. 51 (52) (DB), 
Soman Mull v. Kanh Chund. 

(’25) 12 AIR 1925 Pat 288 (289) : 78 Ind 
Cas 457 (DB), Nand Lai v. Dharamdeo 
Singh. 

(17) 4 AIR 1917 Pat 14 (14) : 40 Ind Cas 
594 (DB), Barhamdeo Narain v. 

Ramanand Prasad. 

(’70) 1870 Pun Re No. 81 p. 208 (209) 

(DB), Ramjee Dass v. Baba Kaka Nund. 

(1865) 2 Mad HCR 382 (383) (DB), Van- 
neri v. Patanattil. 


(’68) 3 Mad HCR 363 (365) (DB), Dora- 
ppa. v. Mallikarjunudu. 

I See also (’70) 2 NWPHCR 9 (10) (DB),. 
Khooshal Rae v. Jankee Doss.] 

21. (1749-50) 27 ER 1106 (1109) : 1 Ves 
Son 402, Longuet v. Scatoen. 

(1687) 23 E R 602 (602) : 1 Vem 476, Fulth- 
rope v. Faster. 

(1745) 26 ER 962 (963) : 3 Atk 278 Lawley 
v. Hooper. (In Welsh mortgages there 
is no covenant to repay the money.) 

(1832) 34 R R 301 (302) : Younge 610 : 2 
LJ (NS) Ex Eq 17, Teulon v. Curtis. 

(’21) 8 AIR 1921 Mad 183 (192) : 44 Mad 
301: 61 Ind Cas 612 (DB), Ramara- 
yanimgar v. Govinda Krishna. 

(’89) 12 Mad 109 (112) (DB), Chathu v. 
Kunjan. 

22. (’02) 24 All 521 (531) : 29 Ind App 
148 (PC), Partab Bahadur v. Gajadhar.. 

23. (’26) 13 AIR 1926 Cal 1239 (1239) : 9T 
I.C. 412 (DB), Krishna Charan v. Nitya 
Sundari Devi. 

24. (’92) 17 Bom 425 (428) (DB), Maha- 
daji v. Joti. 

(’21) 8 AIR 1921 Bom 28 (29) : 45 Bom 
523 : 59 Ind Cas 765 (DB), Manikchand 
Maganchand v. Rangappa Kondappa. (IT 
Bom 425 followed.) ' " 

Also see S. 60 Note 10 and S. 68 Note 6- 
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it any the less a usufructuary mortgage, if the necessary inference from 
the terms of the document is that it is to be appropriated to the one or 
the other. 26 Where there is no stipulation to pay interest but possession 
is given, it must be taken as an implied part of the mortgage contract 
that the usufruct must be taken in lieu of interest. 26 

The words “or any part of such rents and profits” were added in 
1929 so as to cover cases where the mortgagee retains part of the rents 
and profits in discharge of the debt, and pays the balance to the mort¬ 
gagor. Such cases were regarded before the amendment as anomalous 
mortgages. 27 


Absence of personal Liability. 

There is no personal liability on the part of the mortgagor to repay 
the mortgage-money to the mortgagee, in a usufructuary mortgage. 23 
Consequently, the mortgagee cannot sue the mortgagor personally for 
the recovery of the debt. 29 It has been held in some cases that on this 
ground there is no “debt” at all in such a case. 30 It is submitted that this 
view is not correct. It cannot, however, be attached as a ‘debt’ under 


25. (’21) 8 AIR 1921 Mad 12 (16, 17) : 43 
Mad 589 : 57 I.C. 724 (FB), Venkiah v. 
Donga Pallayi. 

26. (04) 6 Bom LR 630 (632) (DB), 

Nagindas Harjivanda3 v. Kara Jesang. 

27. (’31) 1931 Mad WN 595 (599), Rama- 
murti v. Adduru Adenna. 

28. (’14) 1 AIR 1914 Mad 317 (318) : 24 
Ind Cas 127 (DB), Kader Kutti v. C. P. 
M. Muhamad. 

(’03) 5 Bom L R 119 (121) (DB), Sridhar 
v. Gangaram. (Personal covenant by 
mortgagor to pay principal and interest 
—Mortgage not usufructuary.) 

(*39) 26 AIR 1939 Lah 235 (236) (DB), 

Kisan Singh v. Nathu Ram. 

(*36) 23 AIR 1936 Pesh 48 (51) : 161 Ind 
Cas 155 (DB), Bishan Das v. Hand Ram. 

29. (1900 ) 2 Bom LR 201 (202) (DB), 

Govindrav Suryarav v. Jiwanji Mongesh. 
(If mortgagee has failed to obtain pos¬ 
session he can obtain a personal decree.) 

(’01) 3 Bom LR 156 (157) (DB), Krish¬ 

na ji Vinayak v. Wasudeo Moreshwar. 
(’66) 6 Suth W R 283 (284) (DB), Munnoo 
Lai v. Baboo Reet Bhoobun Singh. 
(There may be a contract to the contr¬ 
ary between mortgagor and mortgagee 
and in such case mortgagor can be sued 
personally.) 

(15) 2 AIR 1915 Cal 376 (377) : 27 Ind 
Cas 800 (DB), Basawan Singh v. Moham¬ 
mad Fariz Khan. (Where a mortgage 
deed provided “When I or my heirs 
shall pay Rs. 250, the amount covered 
by this deed..on 30th Magh of 1311 F.S. 
or of any other year after the expira¬ 
tion of the deed..I shall take back this 
deed and enter upon possession.. ”— 

Held that there was no covenant to pay 
the money and the mortgagee could not 
. give up possession and sue for the sale 
of the property.) ' 

075) 24 Suth WR 428 (426) (DB), Shaikh 


Golam Nisamut v. Mt. Soghra. (Where 
by the terms of a zuripeshgee lease 
deed, the only lien which plaintiff has 
acquired over the property is to retain 
possession as lessee until the money lent 
is paid off, he has no right to bring a 
suit for the recovery of the money by 
the sale of property.) 

(’28) 15 AIR 1928 Lah 355 (356) : 110 Ind 
Cas 81 (DB), Atma Ram v. Surjan. 

C 70) 14 Suth WR 29 (30) (DB), Shaikh 
Fyezoollah v. Syud Kazim Hoosein. 

[See also (’70) 13 Suth WR 445 (446) 

(DB), Kewal Sahoo v. Rash Narain 
Singh. (Where a lease gave the lessee 
the right to continue in possession of the 
land until the money which was due 
to him was liquidated, the relation bet¬ 
ween the parties is not that of mere 
lessee and lessor, but that of mortgagee 
and mortgagor; but the lessee is not en¬ 
titled to have the property sold.) 

(’73) 21 Suth WR 37 (38) (DB), Mt. Taki- 
monee Kooer v. Mohesh Singh. (Zur-i- 
peshgee lease.) 

(’87) 11 Bom 475 (478) (DB), Sawaba 
Kha-ndappa v. Abaji Jotirav. (Mortgage 
land sold by revenue authorities for 
arrears of Government assessment due 
upon other land of mortgagor—Mort¬ 
gagee can recover debt from mort¬ 
gagor personally.)] 

Also see Note 41. 

30. (’40) 27 AIR 1940 Lah 401 (405) : ILR 
(1941) Lah 71 : 191 I.C. 583 (FB); Lachh- 
man Singh v. Natha Sinah. 

[See also (’41) 28 AIR 1941 Oudh 479 
(481) : 16 Luck 789: 194 Ind Cas 417 
(DB), Syed Mehdi Hussain v. Syed Mo¬ 
hammad Jawad. (Case of mortgage bi¬ 
conditional sale. AIR 1940 Lah 401 : ILR 
(1941) Lah 71 (FB) applied. NOTE.— 
There is no covenant to pay in a mort¬ 
gage by conditional sale—See Note 31.)] 

8 T. P.—65 
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O. 21 R. 46 of the Code of Civil Procedure as the terms of that rule, which 
provides for attachment by prohibiting the debtor from making payment 
and the creditor from recovering the debt, are obviously inapplicable 
to a case where no payment by the mortgagor is contemplated at all. 31 
The proper procedure would be to attach it under O. 21 R. 54 as immov¬ 
able property. 32 There is a difference of opinion as to whether the 
existence of a covenant to pay prevents a mortgage from being a usufruc¬ 
tuary mortgage. One view is that the existence of a mere covenant to 
pay unaccompanied by a hypothecation of property (i.e., by a grant of 
the power of sale) does not change the character of what would otherwise 
be a usufructuary mortgage, 33 so as to enable the mortgagee to sue for 
sale. 34 A contrary view, namely, that such a covenant renders the 
mortgage an anomalous one has been held in the undermentioned case. 34 * 
It has been held that a usufructuary mortgage in which there is a 
covenant to pay, is a “debt” which can be attached under O. 21 R. 46 
of the Civil Procedure Code. 34b 


Time limit for redemption. 

It is not necessary in a usufructuary mortgage to fix any period of 
redemption. A possessory mortgage providing that the mortgagee is to 
obtain possession of the property in lieu of a fixed sum with a condition 
that redemption is to take place whenever the mortgage-money is paid, is a 
good usufructuary mortgage. 35 But the fixing of such time is not incon- 


31. (’16) 3 AIR 1916 Mad 434 (435, 436) : 
39 Mad 389 (DB), Ramasami v. Srini¬ 
vasa. (Usufructuary mortgage contain¬ 
ing also a covenant to pay —Held, debt 
could be attached under O. 21 R. 46.) 

C28) 15 AIR 1928 Mad 648 (650, 651) : 111 
Ind Cas 218, Subraya Pai v. Subramania 
P attar. (Usufructuary mortgage— Held, 
on construction of the deed of mortgage, 
that there was no covenant to pay mor- 
gage amount—No debt.) 

(’ll) 35 Bom 288 (292) : 10 Ind Cas 812 
(812) (DB), Manilal Ranchod v. Moti- 
bhai. 

See the A. I. R. Commentaries on the Code 
of Civil Procedure, 4th (1944) Edn., O. 
21 R. 46, Note 4. 

32. (’ll) 35 Bom 288 (292, 293) : 10 Ind 
Cas 812 (812) (DB), Manilal Ranchod v. 
Motibhai. 

33. (’42) 29 AIR 1942 All 326 (327) : ILR 
(1942) All. 368: 203 Ind Cas 135 (DB), 
Ram Lai v. Mt. Genda. 

t (’38) 25 AIR 1938 All 418 (421) : ILR 
(1938) All 714 : 176 Ind Cas 492 (SB), 
Kanhaiya Prasad v. Mt. Hamidan. 

(’21) 8 AIR 1921 Mad 183 (192) : 44 Mad 
301: 61 Ind Cas 612 (DB), Ramarayanim - 
gar v. Govinda Krishna. 

(’08) 10 Bom LR 615 (617) (DB), Krishna 
Bhaichand v. Hari Janardhan. 

Also see S. 68, Note 17. 

34. (’42) 29 AIR 1942 All 326 (327) : ILR 

(1942) All 368 : 203 Ind Cas 135 (DB), 

Ram Lai v. Mt. Genda. 

(’38) 25 AIR 1938 All 418 (420, 421): ILR 

(1938) All 714: 176 Ind Cas 492 (FB), 

Kanhaiya Prasad v. Mt. Hamidan. 


(’05) 28 All 157 (160) : 1905 All WN 226 
(DB), Kashi Ram v. Sardar Singh. (Mad¬ 
ras view disapproved.) 

(’08) 10 Bom LR 615 (617) (DB), Krishna 
Bhaichand v. Hari Janardhan. (28 All 
157 followed.) 

(’33) 20 AIR 1933 Lah 151 (151) : 141 Ind 
Cas 377 (DB), Mahomed Abdullah v. Ma¬ 
homed Yasim. 

Also see S. 67 Note 15 and S. 68 Note 17. 

[But see (’32) 19 AIR 1932 Lah 164 (167) : 
13 Lah 259 : 135 Ind Cas 33 (DB), Pars 
Ram Jaishi Ram v. Brij Mohan.] 

34a. (’42) 29 AIR 1942 Cal 55 (58) : 198 

Ind Cas 674 (DB), Akbar Ali v. Mafijud - 
din. (12 Mad 109 14 Mad 232; 26 Mad 662; 
27 Mad 526 relied on; 28 All 157 dissented 
from.) 

(’35) 22 AIR 1935 Lah 103 (104) : 16 Lah 
612: 158 Ind CaS 206 (DB), Qadir Parast 
Khan v. Mehr Nur Mohammad. (“Usu¬ 
ally a personal covenant to pay is held 
to have the effect of implying a right 
of sale”—Sale was, however, not asked 
for in this case.) 

34b. (’42) 29 AIR 1942 Pesh 66 ( 68 ) : 204 
Ind Cas 138, Devi Dass v. Nathu Ram. 
(NOTE.—Also see A. I.R. Commen¬ 
taries on the Civil Procedure Code 4th 
(1944) Edn., O. 21 R 46, Note 4.) 

(’16) 3 AIR 1916 Mad 434 (435, 436) : 39 

Mad 389 : 28 Ind Cas 284 (DB), Rama - 
sxvami Moo-pan v. Sriniwas Iyengar. 

35. (’28) 15 AIR 1928 Oudh 1 (5) : 3 Luck 
1: 107 Ind Cas 545 (FB), Ganesh Singh 
v. Bhikham Singh. (NOTE.—Possession 
appears to be in lieu of interest.) 
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sistent with the nature of a usufructuary^mortgage 36 In fact S R 9 
that such a term is contemplated. But the fixing of a term ^ 
valent to a covenant to pay at the end of the te™.^ ™ 1S n0t eqU1 ' 

a suS g ^? S Wh °v e mort Sages are not with possession cannot resist 
a smt for possession by a purchaser of the equity of redemption.^ 

be toatefafalk 2 condition that on default, the transaction should 

vert ft intc f 1 1 nct ’ ln an ordinar y possessory mortgage con- 
vert it into an anomalous mortgage 39 Sn V s con 

mortgagor with interest, that if the mortgagor had already 

"E S =E™ - s 

one. 4 ® 8 e cnaracter of the mortgage as a usufructuary 

DiS ‘Note 0n 67^ tWeen USU£rUCtUary mortgage and lease. (See Section 105, 


36 * i? 1 ! I AIR 1921 Mad 183 (191. 192) : 
44 Mad 301: 61 Ind Cas 612 (DB), Rama- 

,J?? a ™ nigar v - Govinda Krishna. 

< 21) 8 AIR 1921 Mad 517 (517) : 68 Ind 

Cas 717 (DB), Narayanamurthy v 

Appalanurasimhalu. (No redemption 

/’ncuoo 1 « VG years or after 20 years.) 

<0 ®> 32 B°m 569 (571): 10 Bom'LR 742 

(DB), Mahmed Muse Umarji v. Bagas 
Amanjt. (Deed providing that mortga- 
gee was to take possession of lands for 
199 years and to apply its profits in li¬ 
quidation of the debt—Deed described 
as Valatdan patta — Held , it was a mort- 

gage and not lease and hence could be 
redeemed.) 

(13) 16 Oudh Cas 56 (62) : 17 Ind Cas 
329 (333), Bisheshar Baksh Singh v 
Debi Baksh Singh. 

(’40) 27 AIR 1940 Cal 426 (427) : 191 Ind 
Cas 713 (DB), Khoaj Jamadar v. Abdul 
bobhan Khan. 

(’39) 26 AIR 1939 Lah 235 (236) (DB), 

Kishan Singh v. Nathu Ram. 

(40) 27 AIR 1940 Cal 436 (438) : 193 Ind 

Cas 26 (DB), Bhutnath Janan v. Gopal 
Prosad. 

(’34) 21 AIR 1934 Pat 217 (220) (DB), 

^Rameshwar Narain v. Pani Ram Modi. 
(38) 25 AIR 1938 Pat 388 (389) : 176 Ind 
Cas 892 (DB), Smt. Sarojbashini Ghosh 
v. Baijnath Pandey. (Question whether 
document was lease or usufructuary 
mortgage—Fact that period was fixed 
does not preclude conclusion that it was 
usufructuary mortgage.) 

<’°2) 26 Bom 252 (258): 3 Bom LR. 778 
(FB), Tukaram Ram Chand. 

Also see S. 62, Note 8 . 

LBut see ('22) 9 AIR 1922 Pat 167 (169) : 
1 Pat 350 : 65 Ind Cas 666 (DB), Jag 

Sahu v. Mt. Ram Sakhi Kuer .] 

37. (’21) 8 AIR 1921 Mad 183 (192) : 44 


Mad 301 : 61 Ind Cas 612 (DB), Rama- 
rayanimgar v. Govinda Krishna. 

38. (29) 16 AIR 1929 PC 288 (289): 120 
Ind Cas 650 (PC), Bijai Saran Sahi v. 
Bageshwari Prasad. 

39 (’25) 12 AIR 1925 Mad 366 (366) : 82 

Ind Cas 809, Chellakutti Naickcn v. 

V engajypa. 

40. (’40) 27 AIR 1940 Cal 281 (282) : 188 

Ind Cas 819 (DB), Panchanan v. Shashi 
Bhusan. 

(’40) 27 AIR 1940 Cal 436 (437) : 193 Ind 
Cas 26 (DB), Bhut-nath Janan v. Gopal 
Prosad. (Provision that in case of dis¬ 
possession, mortgagee was entitled to 

principal and interest at certain rate, is 
an indemnity clause and does not alter 
the nature of mortgage.) 

(’40) 27 AIR 1940 Cal 426 (428) : 191 Ind 
Cas 713 (FB), Khoaj Jamadar v. Abdul 
Sobhan Khan. (Do.) 

(’40) 27 AIR 1940 Cal 544 (544) : 191 Ind 
Cas 175 (DB), Gayamani Bewa v. Dha- 
ranidhar Jana. (Provision that in case 
of dispossession, mortgagee could sue 
for money with interest and in execu¬ 
tion sell the mortgaged and other pro¬ 
perties—Nature of transaction not 
changed.) 

(’37) 24 AIR 1937 Pat 94 (95): 167 Ind 
Cas 755, Udai Singh v. Bhuneshamath 
Singh. (Provision that in case of mort¬ 
gagee’s dispossession principal may be 
realized in any way and for that pur¬ 
pose the property is mortgaged—Usu¬ 

fructuary nature not altered.) 

J’42) 29 AIR 1942 Cal 522 (523) : ILR (1942) 

2 Ca * 28 : 202 Ind Cas 601 (DB), Sashi 

Bhushan v. Madhu Sudan. (A cove¬ 
nant to indemnify the usufructuary 
mortgagee in case of his dispossession 
does not affect the nature of the mort¬ 
gage.) 
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36. Zuripeshgi lease.—A zuripeshgi lease is a lease for a premium; 
usually, however, it amounts to a mortgage. 1 Whether it aniounts to a 
mortgage depends upon the question whether the premium is advanced 
as a loan and whether the land is intended to be security for such loan. 1 * 
If the original premium is not an advance which is repayable, but is 
satisfied by the lease, the transaction is only a lease. Again, if there is 
no idea of giving any security for the loan, the transaction would be a 
lease and not a mortgage. 2 The test, in other words, is whether there is 
a secured debt and a right of redemption. 3 Once you get a debt with the 


Section 58 Note 36 

1. (’21) 8 AIR 1921 Nag 161 (162) : 64 
Ind Cas 99, Sheobakhsh Singh v. Jagan- 
nath. 

(’68) 3 Agra 146 (146) (DB), Ram Per- 
shad v. Mt. Kishna. 

(’64) 1864 Suth WR Gap No. 260 (261) 

(DB), Hurreehur Siiigh v. Dabee Sahoy. 
(Accounts of collection are to be given 
by the lessees as mortgagees as required 
by law.) 

( 69) 6 Beng LR 563n (564n) : 12 Suth 
WR 528n (528n) (DB), Dindayal Shaha 
v. Ganesh Mahatun. 

(’75) 24 Suth W R 275 (278) (DB), Rajah 
Saheb Perladh Singh Bahadoor v. 
LJP.D. Broughton. (The Zuripeshgi 

lease in suit was regarded as a mort¬ 
gage.) 

(1864) 1 Suth W R 7 (9) (DB), Pultun 

Singh v. Reshal Singh. 

(’24) 11 AIR 1924 Pat 580 (581) : 3 Pat 

465: 78 Ind Cas 588 (DB), Kharag Nara- 
yan v. Dwarka Prasad Singh. 

(’67) 2 Agra 122 (122) (DB), Nund Lall v. 
v. Baluk. 

la. (’98) 2 Cal WN 758 (759) (DB), Ram 
Khelawan v. Sambhoo Roy. 

C99) 12 CPLR 96 (100), Menikchand v. 
Vishnoo Govind. 

003) 16 C P L R 49 (51), Dhannu v. Beohar. 

018) 5 AIR 1918 Pat 385 (386) : 44 Ind 
Cas 153 (DB), Mohammad Hanif v. 

Moorat Mahton. (It is impossible to 
lay down any general rule as to the 
effect of a zuripeshgi transaction—Every 
case must depend upon its own facts.) 

(’25) 12 AIR 1925 Pat 118 (119) : 3 Pat 
266 : 78 Ind Cas 923 (DB), Tilakdhari 
Singh v. Chaturgun Bind. 

(17) 4 AIR 1917 Pat 14 (14) : 40 Ind Cas 
594 (DB), Barhamdeo Narain Singh v. 
Ramanand Prasad Singh. 

(’35) 22 AIR 1935 Pat 360 (364) : 158 Ind 
Cas 162 (DB), Parameshwar Rai v. Ram- 
rudra Prasad. 

(’28) 15 AIR 1928 Pat 410 (411, 412) : 7 

Pat 690: 110 Ind Cas 469 (DB), Ume¬ 
sh wardhari Singh v. Neman Singh. 

Also see Section 105, Note 67. 

2. (’83) 7 Mad 203 (206) (FB), Refer¬ 
ence under Stamp Act. 

(’38) 25 AIR 1938 Pat 35 (36, 37) : 172 

Ind Cas 935 (DB), Dildar Hussain v. 
Sic. Saddip. 


039) 26 AIR 1939 Pat 265 (266, 267) : 

180 Ind Cas 95, Jageshar Singh v. 
Alakh Narain. 

(19) 6 AIR 1919 Mad 322 (324) : 41 Mad 
959: 49 Ind Cas 291 (DB), Meenakshi- 
sundara v. Rathnasami. (Swamibho- 
gam for 20 years executed by A in 
favour of B reciting that the amount 
paid by B with interest shall be re¬ 
alized by enjoyment of the Swami- 
bhogam and B should pay A certain 
sum and paddy every year and should 
deliver land to A after 20 years—If 

the sum advanced was paid by A at 
the end of 8 years, B was to give up 
possession and deed would stand can¬ 
celled— Held, mortgage, not lease.) 

Also see S. 105, Note 67. 

3. (’47) 34 AIR 1947 Pat 78 (80) : 229 
Ind Cas 394 (DB), Budhan Mahtan v. 
Ramanugrah Singh. 

[Thika lease—Possession of thikadar 

neither as security for repayment of ad¬ 
vance nor to continue after expiry of 
period of thika till repayment—Transac¬ 
tion held lease and not mortgage.] 

(’23) 10 AIR 1923 Pat 122 (128) : 2 Pat 217: 
68 Ind Cas 394 (DB), Kesho Prasad v. 
Chandrika Prasad. 

(’38) 25 AIR 1938 Pat 35 (36) : 172 I. C. 
935 (DB), Dildar Hussain v. Sk. Saddip. 

(’82) 6 Bom 674 (680) (DB), Gopal Sitaram, 
v. Desai. (Zuripeshgi leases are placed 
on the footing of usufructuary mortgages 
only when there is a power of redemp¬ 
tion reserved to the lessor expressly or by 
implication.) 

(’41) 28 AIR 1941 Pat 296 (298) : 193 Ind 
Cas 533 (DB), Gulab Chand Prasad v. 
Ram Kumar. (A document which is a 
kabuliyat with a provision for payment 
of rent in advance in a lump sum and 
which provides for the lessee remaining 
in possession for a fixed period of yearn 
in consideration of the advance paid, and 
for payment of a rent at fixed rate after 
the period fixed if the lessee wished to 
retain the premises after the period, can 
in no sense be described as a mortgage 
of any sort. It is merely a lease, and the 
lessee is in possession only as a tenant 
and not as a mortgagee.) 

(’25) 12 AIR 1925 Pat 319 (320) : 83 Ind Cas 
192 (DB), Mathura Pandey v. Chandrika 
Rai. 
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security of land for its re-payment, it is a mortgage, by whatever name it 
is called. 4 The usual form of a mortgage by zuripeshgi lease is a loan 
repayable on the day the lease should expire, and the rent is either wholly 
the interest or partly interest and partly to be appropriated to the prin¬ 
cipal, the lessee to continue in possession till the loan should he paid. In 
Bengal Indigo Co. v. Roghobir Das, 6 under documents styled zuripeshgi 
ticca patowa pottahs , the tenants advanced at the commencement, to the 
lessor, a certain sum of money for the liquidation of debts due to his cre¬ 
ditors, the tenants being entitled to recover payment by retaining out erf 
the rents payable by them, a yearly instalment of the sum advanced with 
interest at the rate of 6 annas per mensem. The leases contained an ex¬ 
press obligation by the tenants to quit occupation at their expiry. Their 
Lordships of the Privy Council observed: 

“ The leases in question were not mere contracts for the cultiva¬ 
tion of the land let; but that they were also intended to constitute, 
and did constitute, real and valid security to the tenant for the prin¬ 
cipal sums which he had advanced, and interest thereon. 
tenants possession under them was, in part at leasfc, not that of 
cultivators only, but that of creditors operating repayment of 
the debt due to them, by means of their security”. 


Illustrations. 

(1) Where A received from B Rs. 250 not by way of advance or loan 

but as a deposit by way of security for the due payment of the 
rent, and executed in favour of B what was termed as a zuri¬ 
peshgi, it was held that this was only a lease and not a mort¬ 
gage- 6 ^ . . . 

(2) A received a sum of money from B, and executed a zunpesngi 
lease to B reciting that out of the rent, B was to appropriate a 
certain portion to the liquidation of the debt and to pay the 
balance of the rent to A. It was held that this was a mortgage. 


ISee also (’37) 24 AIR 1937 Oudh 146 (148) : 
12 Luck 161 : 162 Ind Cas 225, Tulshi Ram 
v. Muna Kuar. (The difference between 
a zuripeshgi lease and usufructuary 
mortgage is that in the latter the mort¬ 
gagee is authorised to retain possession 
until the debt is satisfied, while under the 
former the lessee is to retain possession 
for a definite time only—Every zuripeshgi 
lease cannot be regarded as mortgage—In 
the present case there was no intention 
to create relationship of debtor and credi¬ 
tor—No right of redemption was reserved 
but lessee was to quit without receiving 
any payment at expiry of the term of 
lease —Held that there was no mortgage.) 1 

4. (’38) 25 AIR 1938 Pat 388 (389) : 176 
Ind Cas 892 (DB), Sarajbashini Ghosh v. 
Baijinath Pandey. 

(’24) 11 AIR 1924 Pat 580 (582) : 3 Pat 465 : 
78 Ind Cas 588 (DB), Kharag Narayan v. 
Dwarka Prashad Singh. 

(*28) 15 AIR 1928 Pat 410 (412) : 7 Pat 690: 
110 Ind Cas 469 (DB), Umeshwardhan 
Singh v. Neman Singh. (Per Kulwant 
Sahay J.) 

(*19) 6 AIR 1919 Mad 322 (324) : 41 Mad 
959 : 49 Ind Cas 291 (DB), Meenakshi- 


sundara v. Rathnasami. 

(’33) 17 R D 270 (271-272) (DB), Wafi 

Baksh v. Ajudhia. 

(’81) 3 All 1 (5) (DB), Basant Lai v. Tape - 
shri Rai. 

(’41) 28 AIR 1941 All 56 (59, 60) : I L R 
(1941) All 17 : 194 Ind Cas 347 (DB), 
Ramman Lai v. Raghunath Shanker. 

(’36) 1936 R D 461 (463) (DB), Balak Ram 
v. Nathoo. 

[See also (79) 2 Mad 187 (191) (DB), Veu- 
kateshwara v. Kesava. (A mortgaging 
land to B—The agreement was that B 
was to remain in possession for 8 years— 
Out of the rent a part was to be appro¬ 
priated towards interest and a part paid 
to A—Held, that B’s possession waa as 
mortgagee and not as tenant.)] 

Also see S. 105, Note 67. 

5. • (’97) 24 Cal 272 (279, 280) : 23 Ind Ap* 
158 (PC). 

6 . (’69) 12 Suth W R 214 (215) (DB). 

Jwahur Lall v. Sultan AH. 

7. (1864) 1 Suth W R 52 (53) (DB). 

Mahommad Ali v. Batook Deo Nanttn 
Singh. 

(’26) 13 AIR 1926 Pat 77 (79) : 90 Ind Gas 
785 (DB), Nathan Prasad Shah v. Kali 
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(3) Where A an occupancy tenant, granted a zuripeshgi lease to B 
by which B was to pay a part of the rent to the zamindar and 
f ° A °f remaining part of the rent towards the money 

not a mortgage s’ transaction was held to be only a lease and 
See also the undermentioned cases. 9 

Kr! f? ‘r° T ASy*3fS.>! 

iSS ” ” g; “.r.iv^^T rt ® d dSd ,h f u ss 

provided that B who had, under the lease, to pay a royalty to A couM 
appropriate the royalty towards the mortgage.debt. Subsequentiv The 

nersons ^ T* m ^ge interest became vestelTn different 

lease thus reg^dinfthe TT^Tsep^raHTTaTTctionsTo SUbjeCt t0 th * 

for the rent or for nrnr» m ^ e i® ase * a sum being advanced as security 
Hmo T tl f proper cultivation, to be repaid on the exnirv of the 

of morteat to T SeS ’ and , m ° St frec l uen «y. it * created as a leaseTy way 
is wvable f n the 6 % advanced to the jenmi (proprietor). Rerfi 

tlin extent Of th ? Ve 7 kanom > but all kanoms partake to a cer- 

tain extent of the incidents of a usufructuary mortgage If when 

viewed scientifically it cannot be wholly regarded as a mortgage it cT- 

no t certainly b e regarded wholly as a lease® as undoubTedly The laTd 


Prasad Shah. 

(17) . 1917 Pat 14 (14) : 40 1x1(1 Cas 

\ DB) ’ Barh *™deo v. Ramanand. 

[See also (1864) 1 Suth W R 144 ( 144 ) 

(D B ) Ram Mohun Dhul v. Madhub 
Choolia. (In a case of mortgage by zuri- 
peshgec lease, ordinarily a rent is reserv¬ 
ed to the mortgagor. If the rent reserved 
13 not paid, as agreed, the mortgagor is 
allowed to debit that rent in his accounts 
to the mortgagee.)] 

8 ' <' 33) J, 7 R ? 526 < 528 > (DB), Kishan v. 

Pitam Prasad Lala. 

9 ' 30 AIR 1943 Pesh 15 (17) : 205 Ind 

Cas 497 (DB), Mahomed Akabar Khan 
v. Khan Fateh Mohd. (A deed in the 
form of Mustaki (lease) mortgage where¬ 
by the transferor purports to mortgage 
temporarily a garden stipulating that the 
transferee shall remain in possession for 
7 years and that ‘on expiry of the said 
period the whole mortgage sum of the 
mortgagee will be considered to have 
been paid up and the property being thus 
redeemed will come into possession of 
the owner without payment of any mo¬ 
ney’ held to be a lease and not a mort¬ 
gage. 25 All 115 : 30 Ind App 54 (PC) 
AIR 1928 Mad 35 and AIR 1923 Pat 122 : 

2 Pat 217 relied on.) 

(’15) 2 AIR 1915 Cal 769 (770) : 28 Ind Cas 
383 (DB), Chulhan Singh v. Madho Singh. 


(The term “ zuripeshgi” is an ambiguous 
one and the fact that no interest was pro¬ 
vided for and a premium merely was 
paid at the inception of the lease may 
give rise to an inference that there was 
a lease and not a usufructuary mortgage.) 

( 70) 8 Suth W R 310 (311) (DB), Ruttan 
Singh v. Greedharee Lall. ( A advancing 
Rs. 1400 to B and taking zuripeshgi lease 
for nine years at annual rent of Rs. 160 
to be applied to the repayment of ad¬ 
vance— Held, usu fructuary mortgage.) 

(73) 19 Suth WR 160 (161) (DB), Puriag 
Dutt Roy v. Fekoo Roy. (Zuripeshgi 

lease for fixed period—Lessee to repay 
money advanced by him by taking rent 
reserved on lease during its pendency— 
Held, mortgage, not lease.) 

(’38) 25 AIR 1938 Pat 35 (36) : 172 Ind Cas 
935 (DB), Dildar Hussain v. Saddip. (A 
debt and right of redemption imply mort¬ 
gage.) 

(’75) 7NWPHCR 56 (57) (DB), Dull 
v. Bahadur. (A borrowing money from 
B and agreeing to give possession for 
fixed term—Profits to go towards interest 
—Possession not given— Held, B cannot 
sue for sale of the property.) 

10. (’34) 21 AIR 1934 P C 119 (122, 123) : 

154 Ind Cas 596 (PC), Baraboni Coat 
Concern Ltd. v. Deba Prasanna Mukerji. 
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enures as security, if not for the principal, at least for the interest of the 
loan advanced.” 1 

It has been generally held that a kanom in its mortgage aspect is a 
usufructuary mortgage. 2 Usually there is no covenant to pay and hence 
a suit for recovery of the money or for sale of the kanom property is not 
maintainable. 3 

In every kanom the kanomdar has an inherent right to hold for 12 
years according to the custom of the country but this right can be ex¬ 
cluded by the jenmi by an express agreement. 4 He does not forfeit the 
right to hold for 12 years by his default to pay his parapad, i.e., the nett 
rent. 5 As to whether he would forfeit his right to hold if he denies the 
jenmi’s title, the cases are conflicting. 6 

An otti in Malabar signifies a usufructuary mortgage. 7 

37a. Lekha muklii mortgage.—“The lekha mukhi is a kind of run¬ 
ning mortgage, in which the proprietor’s share of the produce is made 
over to the creditor, who pays the revenue and keeps a running account 
of the receipts and disbursements. Lekha mukhi mortgages may be 
created in two ways : one where the proprietor has obtained a loan from 
the lekha mukhidar, and makes over a well or a share in a well to his 
management; the other where an estate is made over to the lekha mukhi¬ 
dar as an agent rather than as a creditor. The accounts are kept in the 
same manner in either case. The lekha mukhidar collects the crops and 
credits the proprietor with their value debiting the Government revenue, 
the cost of repairs, working expenses; in fact, all charges usually defrayed 
by the proprietor. His fee consists of the muhassali 2 topas per karwar, 
and he also charges interest, if the proprietor gets into his debt.” 

The above is an account of a lekha mukhi mortgage in the Punjab 
as given by Ghose in his Law of Mortgage, Fifth Edition, page 109. The 

Section-58 Note 37 Kelappen v. Madhavi. (In Malaber, a 

1. 1"(81) 3 Mad 382 (383) (FB), N. V. tenant under Kanom or kuikanom lease 

Silapani v. Ashtamurthi Nambudri. cannot be redeemed or rejected before 

2. (’99) 22 Mad 350 (351) : 9 Mad L Jour twelve years but the lease does not deter- 

108 (109) (DB), Sridevi v. Virarayan. mine on the expiration of twelve years.)] 

[See also (’83) 6 Mad 325 (326) (DB), Also see S. 60, Note 5. 

Raman Somayajipad v. Krishna Poduval. 5. (1862-63) 1 Mad H C R 112 (112) (DB), 
(Kanom is ordinarily a mortgage. 3 Mad Shaikh Rautan v. Kadangot Shupan. 

382 (F B) relied on.)] (1863) 1 Mad H C R 133n (113n) (DB), 

3. (’99) 22 Mad 350 (351) : 9 Mad L Jour Kunju Velna v. Manavikrama Zamorin- 

108 (109) (DB), Sridevi v. Virarayan. raja. 

Also see S. 98, Note 7. (1863) 1 Mad H C R 113n (113n) (DB), 

4. (’79) 2 Mad 193 (193) (DB), Shekhara Krishna Mannadi v. Shankara Manavan. 

Paniker v. Rarunayar. 6. (1863) 1 Mad H C R 445 (446) (DB), 

(’87) 10 Mad 192 (193) (DB), Ahmed Kutti Ramen Nayar v. Kandapuni Nayar. (Yes.) 

v. Kunhamad. (1865) 2 Mad H C R 109 (110) (DB), 

(’91) 14 Mad 76 (77) (DB), Mahomed v. Ali Mayavanjari Chumaren v. Nimini Mayu- 

Koya. (Kanom providing that there ran. (Yes—It makes no difference that 

should be surrender of the property “ if this is done for the first time by the 

at any time the property should be kanomdar in his answer to a suit by the 

necesary” for the jenmi —Held that there j enmir) 

must be special exigency for redemption (1865) 2 Mad H C R 161 (161) (DB), Kellu 
before 12 years. Overruled in 26 Mad Eradi v. Puapalli. (Otti-holder—Yes.) 

727_(FB) which held that no special * (’16) 3 AIR 1916 Mad 652 (654) : 31 Ind 

exigency need be shown.) Cas 184 (DB), Raman Nayar v. Kannoth. 

(1862-63) 1 Mad H C R 296 (297) (DB), (No.) 

Tupen Nambudripad v. Madatil Ramen. (’04) 27 Mad 26 (27) (DB), Raman Nair v. 
(Right to twelve years enjoyment is not Vasudevan Namboodripad. (No.) 
repealed by the non-payment of rent.) 7. Wilson, Glossary, Edn. 1940, page 612. 
[See also (’02) 25 Mad 452 (453) (DB), See also S. 98, Note 8. 
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above account has been quoted with approval by the Lahore High Court 
in Dittu Mai v. Ilahi Baksh J 

It has been held that a lekha mukhi mortgage is a usufructuary 
mortgage, the land being made over to the mortgagee, and he having to 
look to its produce for the payment of the mortgage-debt, the mortgagor 
undertaking no personal liability and there being no provision in the 
deed entitling the mortgagee to sue for the debt. 2 See also Note 35. 

38. English mortgage.—Until 1925 (when the English Law of Pro¬ 
perty Act was passed) the usual form of a mortgage in England was the 
transfer by assignment of the mortgagor’s interest in the property with 
a proviso for re-assignment upon payment of the mortgage-money by a 
particular date. After the date had passed the mortgagor’s rights at law 
had determined and the mortgagee was in law the absolute owner of the 
property. But in equity the mortgagor still retained a right to redeem 
and, upon payment of the debt and interest, to have the property re¬ 
conveyed to him. This was called the equity of redemption. It was, 
however, only an equitable right and did not prevent legal interest of 
the mortgagor passing despite his retention of the equity of redemption. 1 
The equity of redemption was an estate in land which could be devised, 
granted, etc., and whereof there may be seisin. The person entitled to 
the equity was considered in equity the owner of the land, though the 
legal estate vested in the mortgagee. 2 In fact the mortgagor in England 
had only an equitable interest in the property both before and after the 
date for payment had elapsed: before, because he had a contractual right 
to have the property reconveyed, and this contract created an equitable 
interest in the property; after, because, in equity, time was not the es¬ 
sence of the transaction, 3 the contract of mortgage being, in equity, con¬ 
sidered merely a loan of money secured by a pledge of the estate. 4 Ifi 
each case, therefore, he had an equitable estate though in the former case 
he had a right and not merely an equity of redemption. 6 * 

Before the passing of this Act, a mortgage in the English form of 
properties situated in the mofussil between parties of whom one was a 
Hindu, was always treated as only a mortgage by conditional sale.® 
Where both the parties were Englishmen, all the incidents of an English 
mortgage were held applicable. 7 After the passing of the Act, a mort¬ 
gage in the English form could be created in the mofussil as well as in 


Section 58 Note 37a 

1. (’27) 14 AIR 1927 Lah 828 (829) : 101 
Ind Cas 549 (550) (DB). 

2. (’81) 1881 Pun Re No. 90p. 194 (197, 
198) (DB), Gahi Mai v. Shera. 

(19) 6 AIR 1919 Lah 20 (20, 21) : 1 Lah 
89 (91) : 51 Ind Cas 956, Khandu Lai v. 
Fazal. 

Section 58 Note 38 

1. * (’39) 26 AIR 1939 P C 14 (17) : 66 Ind 
App 50 : ILR (1939) Kar (P C) 78 : ILR 
(1939) 1 Cal 283 : 179 Ind Cas 328 (PC), 
Ramkinkar v. Satya Charan. 

(’40) 27 AIR 1940 Cal 429 (432) : ILR (1940) 
1 Cal 197 : 191 Ind Cas 559, In re Imperial 
Bank of India. 

(’84) 10 Cal 97 (101) : 13 Cal L R 249 
(DB), Kirtee Chunder Mitter v. Anath 
Nath Dey. 

2. (1738) 26 E R 377 (379) : 1 Atk 603, 


Casbome v. Scarfe. 

(’81) 50 L J Q B 473 (478) : 6 Q B D 345, 
Heath v. Pugh. 

3. (’39) 26 AIR 1939 P C 14 (19) : ILR 
(1939) Kar (P C) 78 : ILR (1939) 1 Cal 
283 : 66 Ind App 50 : 179 Ind Cas 328 
(PC), Ram Kinkar v. Satya Charan. 

4. (1802) 32 E R 108 (111) : 6 R R 124 : 7 
Ves 265, Seton v. Slade. 

5. (’39) 26 AIR 1939 P C 14 (19) : ILR 
(1939) Kar (PC) 78 : ILR (1939) 1 Cal 
283 : 66 Ind App 50 : 179 Ind Cas 328 
(PC), Ram Kinkar v. Satya Charan. 

6. (’86) 12 Cal 614 (616) (DB), Shurno- 
moyee Dasi v. Srinath Das. 

(’70) 5 Beng L R 389 (393) : 13 Suth W R 
364 (365) (DB), Shoroshee Bala v. Nund 

Loll. 

7. (’81) 7 Cal 394 (398) (DB), Maidy v. 
Patterson. 
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the Presidency Towns, no matter to what community the parties be¬ 
longed. It has, however, been held in the undermentioned case 8 that the 
rule that where one of the parties is a Hindu and the property is situated 
in the mofussil the mortgage, though in an English form, should be 
treated as a mortgage by conditional sale, is still applicable. It is sub¬ 
mitted that this view does not appear to be correct. 

The three essentials of an “English mortgage’’ were stated in 
Narayana v. Venkataramana 9 to be as follows: 

(1) The mortgagor should bind himself to repay the mortgage- 
money on a certain day. 

(2) The property mortgaged should be transferred “absolutely” to 
the mortgagee. 

(3) The ‘absolute’ transfer should be made subject to a proviso that 
the mortgagee will reconvey the property to the mortgagor upon 

’ repayment of the mortgage-money, on the date on which the 

9 mortgagor bound himself to repay the same. 10 

Where all the three essentials are present, the transaction would be an 
English mortgage, and the mere fact that the mortgagor undertakes to 
pay taxes, etc., will not change its character. 11 But where on a construc¬ 
tion of the document it is found that one or other of the said essentials is 
absent, then the mortgage is not an English mortgage. 12 


Personal liability. 

In an English mortgage, the debtor remains personally liable to pay 
the debt. A covenant to pay is an essential ingredient of such a mort¬ 
gage. 13 Where the intention is to create an English mortgage, this cove¬ 
nant will, in fact, be presumed. For every mortgage implies a loan, and 
every loan implies a debt for which the mortgagor’s personal estate is 
liable. The absence of a covenant is, however, a strong indication of the 
intention of the parties. The fair criterion by which the Court is to 


8. (18) 5 AIR 1918 Mad 373 (376) : 41 
Ind Cas 770 (DB), Subba Naidu v. Secy, 
of State. 

9. (’02) 25 Mad 220 (235) (FB). 

10. (’39) 26 AIR 1939 Rang 321 (322) : 1939 
Rang L R 403 : 183 Ind Cas 728 (FB), 
Ma Hnin Yeik v. K. A. R. K. Chettyar 
Firm. 

<’36) 23 AIR 1936 Cal 646 ( 648) : ILR 

(1937) 1 Cal 359 : 170 Ind Cas 274, Cohen 
v. Baidyanath. 

(’35) 22 AIR 1935 Cal 659 (661) : 159 Ind 
Cas 1001 (DB), Satya Charan v. Ram- 
tcinkar. 

('25) 12 AIR 1925 Cal 77 (78) : 81 Ind Cas 
1025 (DB), Rukmini Kanta v. Baldeo 

Das. 

(’SB) 23 AIR 1936 Pat 211 (214) : 14 Pat 
560 : 158 Ind Cas 738 (DB), Janaki Nath 
v. Asad Reza. 

H. (’46) 33 AIR 1946 Bom 499 (505) : 227 
Ind Cas 135, Formal Bhutaji v. Shridhar 
Vithal. 

(Absolute transfer —Stipulations in mort¬ 
gage as to mortgagor’s retaining posses¬ 
sion of property until default was com¬ 
mitted and being liable to pay rates and 


taxes—Stipulations do not detract from 
absolute nature of transfer.) 

(’36) 23 AIR 1936 Cal 646 ( 648, 649) : 
I L R (1937) 1 Cal 359 : 170 Ind Cas 274, 
Cohen v. Baidyanath. 

(’42) 29 AIR 1942 Mad 628 (630) : ILR 
(1942) Mad 851 : 207 Ind Cas 49 (DB), 

Raja Gopala Iyer v. Ramachandra Iyer. 
(Mortgage containing all features of Eng¬ 
lish mortgage—Clause changing date of 
payment in certain event and providing 
for payment by mortgagor of costs of 
insurance etc.—Provisions do not alter 
the character of the mortgage.) 

12. (’35) 22 AIR 1935 Cal 659 (662, 663) : 
159 Ind Cas 1001 (DB), Satya Charan v. 
Ramkinkar. (Leasehold property—Cove¬ 
nant for payment of rent and royalty by 
mortgagor—Mortgagee not to ask for 
money within certain period if mortgagor 
pays interest regularly—Mortgagor en¬ 
titled to remain in possession and to carry 
on colliery business therein—Mortgage 
held not an English mortgage.) 

13. (’06) 4 Cal L Jour 510 (513) (DB), 
Ethel Georgina v. Clara B. Ruxton. 


I 
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decide whether a deed of sale containing an agreement to reconvey is a 
mortgage or not is whether the remedies are mutual and reciprocal. If 
not, it is merely a conditional sale and not a mortgage. 14 Where a sale of 
property was made in lieu of money charged thereon with a clause for 
redemption if the money was paid in ten years, there being no covenant 
to pay it, it was held that the transaction was merely a conditional sale 
and not a mortgage. 15 

The personal covenant must be to repay the money on a certain 
date. The object is that it should be known with certainty when the 
mortgagor may redeem or the mortgagee proceed to foreclose or sell, an 
object which is not defeated by providing for earlier payments of inte¬ 
rest. 16 An option as regards earlier payment or an extention of time for 

repayment is a matter of grace and does not affect the undertaking to repay 
on a certain date. 17 


Absolute transfer. 


It has been held by their Lordships of the Privy Council in Ramkin- 
kar v. Satya Charan , 18 that S. 58, cl. (e) cannot be construed as •declar¬ 
ing an English mortgage to be an absolute transfer of the property, but as 
merely declaring that such a mortgage would be absolute, were it not for 
the proviso for retransfer. The clause, according to their Lordships, does 
not determine what legal effect follows from the particular form of words; 
it merely prescribes the form of words necessary to constitute what is 
known as an English mortgage. The clause deals with form, not with 
substance. The substantial rights are dealt with in Ss. 58 (a) and 60. 
Whatever form is used nothing more than an interest is transferred and 
that interest is subject to a right of redemption. 19 

The distinction between law and equity in England does not 
a PPly in this country 20 and, unlike a mortgagor in England, the mort¬ 
gagor under an English mortgage under the Act retains a legal interest 
both before and after the date fixed for payment. Before that date he 
has an interest in the land which is legal because what was transferred 
was only an interest in the property. After that date he has the legal 
right of redemption given to him by S. 60. In each case therefore he 
retains a legal interest in the property. 21 


14. (1840) 48 R R 322 (324) : 5 My & Cr 
303 : 12 L J Ch 207 : 5 Jur 114 : 10 Sim 
386 : 9 L J (N S) Ch 70 : 3 Jur 1186, 
Williams v. Owen. (Goodman v. Grier¬ 
son, (1813) 12 R R 82 followed.) 

t (1813) 12 R R 82 (85, 86) : 2 Ball & B 
274, Goodman v. Grierson. 

[See also (1733) 1 E R 934 (938) : 2 Bro 
P C 265, Tasburgh v. Ecklin.] 

15. (1813) 12 R R 82 (85, 86) : 2 Ball & B 
274, Goodman v. Grierson. 

16. (’36) 23 A I R 1936 Pat 211 (219) : 14 
Pat 560 : 158 Ind Cas 738 (DB), Janaki 
Nath v. Asad Reza. 

17. (’42) 29 AIR 1942 Mad 628 (630) : 
ILR (1942) Mad 851 : 207 Ind Cas 49 
(DB), RajagopaZa Iyer v Hamachandra 
Iyer. 

(’36) 23 AIR 1936 Pat 211 (214, 219) : 14 
Pat 560 : 158 Ind Cas 738 (D B), Janaki 
Nath v. Asad Reza. 

18. ( ? 39) 26 A I R 1939 P C 14 (19) : ILR 
(1939) Kar (P C) 78 : ILR (1939) 1 Cal 


283 : 66 Ind App 50 : 179 Ind Cas 325 
(PC). 

19. (’18) 5 AIR 1918 Mad 373 (376) : 41 
Ind Cas 770 (DB), Subba Naidu v. Secy. 
of State. 

(16) 3 AIR 1916 Low Bur 103 (103) : 8 Low 
Bur Rul 413 : 34 Ind Cas 24 (DB), Tana 
Peena Chunna v. Mamakkantakath 
Pathumakutty Uma. 

(’32) 19 A I R 1932 Cal 775 (782) : 59 Cal 
1314 : 140 Ind Cas 788 (DB), Fala Krista 
Pal v. Jagannath Marwari. 

[ See also (’36) 23 AIR 1936 Cal 646 (648) : 
ILR (1937) 1 Cal 359 : 170 Ind Cas 274. 
Cohen v. Baidyanath.'] 

20. (16) 3 AIR 1916 Low Bur 103 (103) : 8 
Low Bur Rul 413 : 34 Ind Cas 24 (DB), 
Tana Peena Chunna v. Mamakkantakath 
Pathumakutty Uma. 

21. (’39) 26 A I R 1939 P C 14 (19) : ILR 
(1939) Kar (P C) 78 : ILR (1939) 1 Cal 
283 : 66 Ind App 50 : 179 I. C. 328 (P C), 
Ramkinkar v. Satya Charan. 
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The question for decision in Ramkinker’s case, 22 referred to above, 
was whether when a lessee for 999 years mortgaged, by way of an Eng¬ 
lish mortgage, his leasehold interest to X, there was a privity of estate 
created between X and the lessor so as to make X liable for the burdens 
of the lease. If the mortgage operated as a transfer of all the interest of 
the mortgagor, such a privity would be created. Otherwise not. In 
view of the principles stated above, their Lordships held that X was not 
liable by privity of estate for the burdens of the lease. 

The “absolute” transfer must be made by operative words, the same 
as in an absolute conveyance, such as “convey,” “assign,” “demise,” etc., 
and not by the word “mortgage”. Where the instrument said “I 
hereby mortgage and assign” the estate, etc., it was held that the use of 
the word “assign” was sufficient to satisfy the second requisite of an Eng¬ 
lish mortgage. 23 The expression “grant, convey or transfer” followed 
by an absolute and indefeasible estate of inheritance in possession was, 
in the undermentioned ease held sufficient to satisfy the second require¬ 
ment. 24 


Proviso for reconveyance. 


The proviso must be for reconveyance of the property upon repay¬ 
ment of the mortgage-money as agreed, i.e., on the “ certain date ” stipu¬ 
lated or fixed. Where the proviso for reconveyance was “upon repay¬ 
ment, to the mortgagee, of all sums due to him by the mortgagors the 
mortgagee shall reconvey the said property to the mortgagors,” it was 
held that the third condition of an English mortgage was not satisfied 
as the covenant to reconvey did not depend upon payment being made 
at the stipulated time. 25 


Possession of property. 

The mortgagee acquires the right to take possession as soon as the 
mortgage is executed, whether a right of entry is expressly covenanted 
for or not. 26 In England if the mortgagee allows the mortgagor to remain 
in possession the latter is at law merely a tenant at sufference; 27 but in 
equity, being the owner, he can take the rents and profits for his own use 
and is not liable to account to the mortgagee. The same will be the case 
in this country also. The mortgagor in possession will be entitled to 


22. (’39) 26 A I R 1939 P C 14 (19) : ILR 
(1939) Kar (P C) 78 : ILR (1939) 1 Cal 
283 : 66 Ind App 50 : 179 Ind Cas 328 
(PC), Ramkinkar v. Satya Charan. (The 
contrary view taken in AIR 1927 Cal 
725 : 54 Cal 813 following Williams v. 
Bosanquet, (1819) 21 R R 585 (590), is 
not good law.) 

Also see Section 76, Note 8. 

23. (’02) 25 Mad 220 (235) (FB), Narayana 
Ayyar v. Venkataramana Ayyar. 

24. ('36) 23 AIR 1936 Pat 211 (218) : 14 Pat 
560 : 158 I. C. 738 (DB), Janaki Nath v. 
Asad Reza. 

25. (’02) 25 Mad 220 (236) (FB), Narayana 
Ayyar v. Vnkataramana Ayyar. 

26. (’46) 33 AIR 1946 Bom 499 (505) : 227 
Ind Cas 135, Formal Bhutaji v. Shridhar 
VUhal. 

EA stipulation in the deed that the mort¬ 
gagor would, until he committed default 
in payment of the principal or interest as 
stipulated, remain in possession, and 


would pay the rates and taxes as and 
when they accrued due in respect of the 
property will not detract from the ab¬ 
solute transfer of the property.] 

(’32) 19 AIR 1932 Pat 360 (362) : 142 Ind 
Cas 300 (DB), Nrisingha Charan v. Rajniti 
Prasad. 

(’19) 6 AIR 1919 Cal 908 (912) : 45 Cal 653 : 
47 Ind Cas 529, Bank of Upper India v. 
Administrator General of Bengal. 

(’36) 23 AIR 1936 Pat 211 (220) : 14 Pat 
560 : 158 Ind Cas 738 (DB), Janaki Nath 
v. Asad Reza. 

(1866) 6 Suth W R 269 (274) (DB), Khelut 
Chunder v. Taracharan Koondo. 

[See also (’25) 12 AIR 1925 Cal 77 (79) : 81 
Ind Cas 1025 (DB), Rukmini Kanta v. 
Baldeo Das. (The fact that the mortgagee 
obtained possession by proceedings which 
subsequently proved to be a nullity, could 
not stand in his way.)] 

27. (1895) 64 L J Q B 10 (2) : 15 R 6 : 71 L T 
775: (1895) 1 Q B 375. Scobie v. Collins. 
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rents and profits until the mortgagee chooses to go into possession. 28 The 
mortgagee does not forfeit his right to payment by allowing the mort¬ 
gagor to take the rents and profits. 

Under the English law the property, in an English mortgage vests in 
the mortgagee together with the right to collect rents arising out of the 
property. The rents are treated as forming part of the property mort¬ 
gaged, and the reason why such rents are taken into account in reduction 
of the mortgage is this: The mortgagee is bound to reconvey the mort¬ 
gaged property on payment of the mortgage dues. As the property mort¬ 
gaged includes rents accruing therefrom, the mortgagee must reconvey 
also rents as have come into his hands, on the mortgage dues being paid 
up. The same result is effected by an account being taken and by the 
rents received being applied towards the reduction of the mortgagor’s 
dues. The fact that the rents collected by the mortgagee have to be 
accounted for by the mortgagee does not detract from the proposition 
that the right to the rents is in the mortgagee. 29 


39. Equitable mortgage.—An equitable mortgage in English law 
is of much wider import than it is under this Act. 1 In England a deposit 
of title deeds for the advance of a loan was regarded as giving rise to an 
implied agreement to mortgage the estate referred to in the title deeds. 2 
On the principle that equity treats that as done which ought to be done, 
the agreement made the depository, in equity, a mortgagee 3 and the 
mortgage was known as an equitable mortgage. The recognition of such 
a mortgage was really by way of an exception to the Statute of Frauds 
which required a mortgage to be in writing. It was disapproved in many 
cases, 4 though held to have been firmly established, and consequently 
was held not one to be extended, beyond what was actually established. 6 
The exception was recognised because it was regarded that the granting 
of an interest in the land was more than a mere oral contract and was in 
the nature of part performance which took the case out of the Statute of 
Frauds. 6 But a mortgage by deposit of title deeds, being a mortgage only 
in equity was held not to prevail over a legal mortgage, unless the 
holder of the legal mortgage did, or omitted to do something which pre- 


28. (’38) 25 AIR 1938 Pat 539 ( 543) : 17 
Pat 726 : 179 Ind Cas 409 (DB), Jharia 
Water Board v. Jagdamba Loan Co. 
(AIR 1936 Pat 211 : 14 Pat 560, followed.) 

('36) 23 AIR 1936 Pat 211 (220, 221) : 14 
Pat 560 : 158 Ind Cas 738 (DB), Janaki 
Nath Ray v. Asad Reza. 

29. (’40) 27 AIR 1940 Cal 429 (432) : ILR 
(1941) 1 Cal 197 : 191 Ind Cas 559, Impe¬ 
rial Bank of India, In re. ( (1872) 14 Eq 
32, Wilson v. Wilson relied on.) 

Section 58 Note 39 

1. (’33) 20 AIR 1933 Mad 293 ( 295) : 56 
Mad 546 : 141 Ind Cas 372 (DB), Ponnu 
Chettiar v. Sambasiva Ayyar. 

2. (1829) 34 E R 513 (514) : 19 Ves 255, 
Ex parte Wright. 

[ See also (1901) 70 L J Ch 562 (563) : 85 
L T 45 : 49 W R (Eng) 646 : 8 Manson 
304 : 17 T L R 545 : (1901) 2 Ch 314, 
Harrold v. Plenty. (Deposit of certificate 
of shares as security for money amounts 
to equitable mortgage.)] 

3. (1836) 4 L J Bk 58 ( 59) : 4 Deac & C 


259 : 2 Mont & Ayr 214, Ex parte Big - 
nold; In re Postle. 

(1786) 29 E R 1133 (1133, 1134) : 1 Cox 211: 
1 R R 20, Edge v. Worthington. 

[See also (’27) 14 AIR 1927 Bom 167 (171): 
101 Ind Cas 144 (DB), Maneklal Man - 
sukhhai v. Saraspur Manufacturing Co., 
Ltd.] 

4. (1812) 34 E R 496 (496) : 19 Ves 209, 
Ex parte Whitbread. 

(1808) 33 E R 653 (654) : 9 R R 359 : 14 Ves 
606, Ex parte Mountfort. 

(1889) 148 E R 1131 (1136) : 3 Y & J 150, 
Boson v. Williams. 

(1823) 37 E R 1105 (1107) : T & R 274. 
Mountford v. Scott. 

(1810) 34 E R 142 (143) : 1 Rose 268 : 17 
Ves 369, Ex parte Coombe. 

(1819) 146 E R 878 (880) : 6 Price 495, 

Williams v. Medlicot. 

5. (1806) 33 E R 73 (76) : 12 Ves 192, 
Norris v. Wilkinson. 

6. (1886) 56 L J Q B 353 (354) : 18 Q B D 
380, In re Beetham; Ex parte Brodertefc. 
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vented him, in equity, from asserting his paramount rights. 7 

The law of India knows nothing of the distinction between legal and 
equitable property in the sense in which it was understood where equity 
was administered by the Court of Chancery in England. 8 Nevertheless 
the principle of English law that a deposit of title deeds as a security for a 
loan would create a lien on the lands, 9 was applied in this country as 
being in accordance with justice, equity and good conscience. 10 After 
the passing of this Act, a mortgage by deposit of title deeds stands on the 
same footing as other mortgages. 11 In the undermentioned case 12 it was 
argued before the Privy Council that an equitable mortgage was not a 


mortgage within the meaning of the 

7. (’23) 10 AIR 1923 P C 211 (213) : 51 
Cal 86 : 1 Rang 637 : 50 Ind App 283 : 76 
Ind Cas 910 (PC), Imperial Bank of India 
v. U Rai Gyaw Thu & Co., Ltd. 

(16) 3 AIR 1916 Lah 39 (42) : 1916 Pun Re 
No. 31 : 34 Ind Cas 937 (DB), J. M. Ste¬ 
wart v. Bank of Upper India Ltd., Simla. 

8. *(’23) 10 AIR 1923 P C 211 (213) : 51 
Cal 86 : 1 Rang 637 : 50 Ind App 283 : 76 
Ind Cas 910 (PC), Imperial Bank of 
India v. U Rai Gyaw Thu & Co., Ltd. 

♦(’04) 31 Cal 57 (72) : 30 Ind App 238 (PC), 
Webb v. Macpherson. 

(’06) 33 Cal 410 (421, 422) : 4 Cal L Jour 
102 (DB), Gokul Das v. Eastern Mortgage 
and Agency Co., Ltd. 

('32) 19 AIR 1932 Cal 589 (593) : 59 Cal 
781 : 140 Ind Cas 662 (DB), Surcndra 
Mohan v. Mohendra Nath. 

(*90) 14 Bom 269 (273) (DB), Manekji 

Framji v. Rustomji Naserwanji. 

(70) 7 Bom H C R (O C) 45 (60, 61) (DB), 
Jivandas Keshavji v. Framji Nanabhai. 
(A lien created by verbal contract and 
deposit of title deeds of immovable pro¬ 
perty in the Island of Bombay by a Hindu 
in favour of a Hindu upheld.) 

Also see S. 5 Note 6; S. 48 Note 10 and S. 
54 Note 23. 

9. *(1863) 9 Moo Ind App 303 (321) (PC). 
Vaiden Seth Sam v. Luckpathy Royjee 
Lalldh. 

(*89) 26 AIR 1939 Rang 321 (322) : 1939 
Rang L R 403 : 183 Ind Cas 728 (FB), Ma 
Hnin Yeik v. K. A. R. K. Chettyar Firm. 
(’80) 1880 Pun Re No. 113 page 276 (280) 
(DB), Mt. Chand Kour v. Mt. Fajjo. 
(Mere possession by creditor of title 
deeds does not constitute a mortgage— 
Their deposit must be shown to be as 
security for debt—If the deposit and the 
advance of money are made at one time 
that is s uffic ient proof but where the 
debt is prior to the deposit other evidence 
is required.) 

(1788) 30 E R 6 (7) : 2 Cox 12. Hankey v. 
Vernon. 

(1790) 30 E R 113 (115) : 2 Cox 243 : 2 R R 
39, Ex parte Bulteel. 

(1813) 35 E R 249 (250) : 2 V 4 B 79 : 2 
Rose 138 : 13 R R 32. Ex parte Kensing¬ 
ton. 


Act. Their Lordships rejected the 

(1786) 29 E R 1133 (1133) : 1 Cox 211 : 1 
R R 20, Edge v. Worthington. 

(1812) 34 E R 493 (494) : 19 Ves 202, Ex 
parte Wamer. 

(1810) 34 E R 88 (89) : 17 Ves 227 : 11 R 
R 66, Ex parte Langston. 

10. t(1863) 9 Moo Ind App 303 (320) (PC), 
Varden Seth Sam v. Luckpathy Royjee 
Lallah. 

(75) 1 Bom 237 (241), Dayal Jairaj v. Jiv- 
raj Ratansi. 

(16) 3 AIR 1916 Low Bur 20 (21) : 8 Low 
Bur Rul 450 : 35 Ind Cas 288, Badier 
Rahman v. M. A. R. R. M. Chetty Firm. 
(Case before T. P. Act was extended to 
Burma.) 

(’09) 5 Low Bur Rul 93 (94) : 4 Ind Cas 
288 (288) (DB), Aw Nin v. V. A. R. 
Raman Chetty. (Do.) 

('20) 7 AIR 1920 Low Bui- 22 (22) : 55 Ind 
Cas 248 (DB), Shukyi v. Hajee Bee Bee 
(Do.) 

[See also (’69) 1 NWPHCR 166 (168) 

(DB), Banseedhar v. Heera Lall. (A bona 
fide vendee by subsequent sale takes free 
of the lien.)] 

11. (’06) 33 Cal 410 (421, 422) : 4 Cal L 

Jour 102 (DB), Gokul Das v. Eastern 
Mortgage and Agency Co., Ltd. 

(’26) 13 AIR 1926 Cal 204 (209) : 94 Ind 
Cas 538 (DB), Tiloke Chand v.-J^B. Bcu- 
tie & Co. 

[See also (’43) 30 AIR 1943 Sind 36 (38) : 
ILR (1942) Kar 479 : 208 Ind Cas 181 
(DB), Official Assignee v. Sind Provin¬ 
cial Co-operative Bank Ltd. (There is 
nothing in an equitable mortgage which 
is contrary to the law or even to justice 
equity or good conscience. An equitable 
mortgage plays a useful, almost necessary 
part, in the transaction of business in an 
advanced commercial community. There 
is no need to frown on an equitable 
mortgage or to have any bias against it 
or to strain the law against it or to regard 
it as a practice which in the interests of 
the community should be discouraged or 
discontinued.) ] 

12. ( 23) 10 AIR 1923 P C 211 (215) : 51 
Cal 86 : 1 Rang 637 : 50 Ind App 283 : 
76 Ind Cas 910 (PC), Imperial Bank of 
India v. U Rai Gyaw Thu & Co., Ltd. 
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argument and held that in view of S. 59, a deposit of title deeds as secu¬ 
rity for a loan was a mortgage in the sense of the Act. In another case 
Papiah v. Naganatha' 13 it v/as argued before the Privy Council that the 
Act did not recognise a mortgage by deposit of title deeds and that the 
onus should be on the person setting it up to prove that such a mortgage 
can be made. The contention was rejected by their Lordships and it was 
observed that the Transfer of Property Act far from containing any 
general prohibition of mortgages by deposit of title deeds expressly 
exempts them, when made in specified places, from the formalities pres¬ 
cribed for the due execution of the mortgages and that the onus is 
strongly upon the person setting up the invalidity of such mortgages to 
prove it. Section 58(f) now makes it quite clear that it is a mortgage like 
any of the other mortgages. 


It has been held in the Punjab that an equitable mortgage has the 
same legal effect as any other mortgage. 14 

The essentials of a mortgage by deposit of title deeds under the 
section are 15 : 


(1) There must be a delivery of documents of title of immov¬ 
able property. 

(2) Such delivery must be made to a creditor or his agent. 

(3) Such delivery must be made with intent to create a security 
thereon. 


Delivery of documents of title. 

There must be a delivery of the documents of title to the creditor. 
Otherwise there can be no equitable mortgage* Where A and B were in 
possession of title deeds for a purpose unconnected with any loan, and A 
merely orally communicated to B asking him to hold the title deeds as 
trustee for a creditor of A, it was held that the creditor did not thereby 
become an equitable mortgagee. The very principle of part performance 
on which equitable mortgage rest was held to have no application to the 
case. 16 In the undermentioned case, 17 the_facts were peculiar. X was entit¬ 
led to three properties. The title deeds of one property were deposited with 
A as security for a loan. Then X borrowed from B and deposited the 
title deeds of the other two properties at the same time giving a direction 
to A to deliver the title deeds of the first property to B when his mort- 

• j* . an equitable mortgage was created 

in favour of B on all the three properties. Where the title deeds are 

u the creditor for a purpose unconnected with any loan, and 
the debtor writes to the creditor that he may retain the deeds as security 


13. (’31) 18 AIR 1931 P C 239 (242) : 59 
Cal 439 : 58 Ind App 333 : 134 Ind Cas 
328 (PC). 

14. (’30) 17 AIR 1930 Lah 920 (922, 927) : 
11 Lah 564 : 129 Ind Cas 21 (DB), Ralli 
Brothers of Karachi v. Punjab National 
Bank, Ltd. 

15. (’14) 1 AIR 1914 Bom 15 (16) : 38 Bom 
372 : 23 Ind Cas 140 (DB), Behram Ra¬ 
shid v. Sorabji Rustomji. 

(’29) 16 AIR 1929 Rang 65 (66) : 7 Rang 
28 : 116 Ind Cas 475 (DB), V. E. A. R. M. 
Chettyar Firm v. A. K. R. M. K. Chettyar 
Firm. 

(’35) 22 AIR 1935 Lah 821 (823) : 160 Ind 
Cas 773 (DB), Punjab and Sind Bank, 


Ltd., Lahore v. J. Rustomji. 

(’36) 23 AIR 1936 Lah 251 (254) : 158 Ind 
Cas 562 (DB), Jowala Das Govind Ram 
v. Thakar Das. 

(’25) 12 AIR 1925 Mad 723 (724) : 48 Mad 
454 : 88 Ind Cas 401 (DB), Official As¬ 
signee, Madras v. Basudevadoss Badri- 
narayan. 

(’26) 13 AIR 1926 Mad 743 (743, 744) : 94 
Ind Cas 427, Nageswara Iyer v. Srinivasa 
Aiyangar. 

16. (1886) 56 L J Q B 353 (355) : 18 Q B D 
380, In re Beetham; Ex parte Broderick. 

17. (1863) 55 E R 351 (352) : 3 N R 285 : 
33 Beav 218, Daw v. Terrel. 



MORTGAGE, ETC., DEFINED 


[S 58 N 39] 1039 


for the loan, a delivery must be deemed to have been made and an equit¬ 
able mortgage is therefore created by such deposit. 18 

Again, what is delivered must be a document of title. If the docu¬ 
ments deposited show no kind of title in the depositor, no mortgage is 
created. 19 Where X deposits title deeds of Blackacre assuring the depo¬ 
sitary that they are the title deeds of Whiteacre but to which in reality 
they do not relate, this would not create an equitable mortgage on White- 
acre. 20 


It is not necessary that the documents of title deposited should show 
a good title in the depositor. Where A deposited all the title deeds of a 
property except that under which he had obtained the property and sub¬ 
sequently deposited this last deed with another person, it was held that 
the prior depositary had a valid title against the latter. 2 i It is not also 
necessary that the documents deposited should connect the mortgagor 
with some predecessor of his, who had acquired the property originally. 
It is sufficient if the documents deposited show the mortgagor’s title to 
the property. 22 

It is further not necessary that the whole or even the most material 
of the documents of title to the property should be deposited. It is suffi¬ 
cient if the deeds deposited bona fide relate to the property or are mate¬ 
rial evidence of title and are shown to have been deposited with the in¬ 
tention of creating a security thereon. 23 In some cases it has been held 
that documents which are merely evidence of title are not documents 
of title. Thus, a copy of a jamabandi record 24 has been held not to be a 


18. (1856) 44 E R 485 (490) : 8 De G M & 
G 506, Fenwick v. Potts. 

(’71) 16 Suth W R 203 (205) (DB), Ibrahim 
Azim v. W. D. Cruickshank. 

19. (’ll) 9 Ind Cas 309 (310) (DB) (Mad), 
Venkataramayya v. Narasinqa Row. 

(’32) 19 AIR 1932 Cal 589 (593) : 59 Cal 
781 : 140 Ind Cas 662 (DB), Surrendra 
Mohan v. Mohendra Nath. (Deposit of 
probate and redemption certificate relat¬ 
ing to the property standing in the name 
of grandfather of the mortgagor held 
sufficient.) 

20. (1857) 53 E R 274 (277, 278) : 3 Jur 
(N S) 1066 : 5 W R (Eng) 775 : 24 Beav 
47, Jones v. Williams. 

*1. (1857) 53 E R 343 (346) : 24 Beav 223, 
Roberts v. Croft. 

22. (’32) 19 AIR 1932 Cal 589 (593) 59 Cal 
781 : 140 Ind Cas 662 (DB), Surendra 
Mohan v. Mohendra Nath. 

23. t(’38) 25 AIR 1938 Rang 149 (150) : 
1938 Rang L R 316 : 175 Ind Cas 206 
(FB), Chidambaram Chettiar v. Aziz 
Meah. (AIR 1933 Rang 299 : 11 Rang 239 
overruled; AIR 1929 Rang 65 : 7 Rang 28, 
approved.) 

(1856) 61 E R 1024 (1025, 1026) : 26 L J Ch 
18 : 4 W R (Eng) 693 : 3 Drew 579, 
Lacon v. Allen. 

(1800) 170 E R 553 (554) : 3 Esp 102, 

Richards v. Borrett. 

(1819) 146 E R 850 (866, 867) : 20 R R 671: 
6 Price 411, Casberd v. Attorney General. 

<’28) 15 AIR 1928 Pat 304 tfll) : 7 Pat 520 : 
111 Ind Ca s 57 (DB), Elizabeth May 


Toomey v. Bhupendra Nath. 

(’17) 4 AIR 1917 Pat 268 (271, 272) : 2 Pat 
L Jour 293 : 39 Ind Cas 564 (DB), Bhu¬ 
pendra Nath v. Mt. Wajibunnissa Begam. 

(’32) 19 AIR 1932 Cal 589 (592) : 59 Cal 
781 : 140 I. C. 662 (DB), Surrendra 

Mohan v. Mohendra Nath. 

(’39) 26 AIR 1939 Rang 185 (185) : 182 Ind 
Cas 564, Brij Mohan v. Abdul Majid. 

(’38) 25 AIR 1938 Mad 865 (874) : 181 Ind 
Cas 827 (DB), Ramnathan Chettiar v. 
Dowlat Singjee. 

(’30) 17 AIR 1930 Lah 920 (922) : 11 Lah 
564 : 129 Ind Cas 21 (DB), Ralli Brothers 
of Karachi v. Punjab National Bank Ltd. 
(Sale deed in favour of the mortgagor 
deposited—Sanads granted by the Gov¬ 
ernment to the predecessors-in-title of 
the mortgagors not necessary.) 

(’29) 16 AIR 1929 Rang 65 (66) : 7 Rang 
28 : 116 Ind Cas 475 (DB), V. E. A. R. M. 
Chettyar Firm v. A. K. R. M. K. Chett- 
yar Firm. 

24. (’36 ) 23 AIR 1936 Lah 251 (255) : 158 
Ind Cas 562 (DB), Jowala Das Govind 
Ram v. Thakar Das. 

(’37) 24 AIR 1937 Lah 926 (928) : 176 Ind 
Cas 206 (DB), Jiwan Das v. Peoples Bank 
of Northern India. 

(’35) 22 AIR 1935 Lah 957 (957) : 17 Lah 
612 (DB), Punjab & Sind Bank Ltd., 
Lyallpur v. Gurdit Singh. 

(’35) 22 AIR 1935 Lah 721 (724) : 16 Lah 
1113 : 161 Ind Cas 429 (DB), Punjab & 
Sind Bank Ltd., Lyallpur v. Ganesh Das 
Nathu Ram. (The nature of a jamabandi 
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document of title. In the undermentioned case 25 it has been held that 
a document cannot be considered a document of title unless it is clear that 
a better document is not available. In Ex parte Weather ell ze the Lord 
Chancellor (Lord Eldon) said: 

“It is very well, though it has not been long, settled, that if 
there has been a delivery of deeds, that, in this Court, amounts to 
an equitable mortgage; and the possession of the deeds is, if no other 
purpose is shown, evidence of an agreement that the estate itself 
shall be a security. It has never yet been decided, how far it is 
necessary to deliver all the title deeds: or, whether that would not 
be taken to be a sufficient deposit, which could be taken upon look¬ 
ing at the instruments to amount to evidence, that the estate was 
meant to be a security.” 

A, to enable B to complete the purchase of some property for which 
he had contracted, lent him £200 on the security of the premises. The 
contract for purchase was afterwards completed. The vendor gave to B 
a receipt for the purchase-money and to this a plan of the property was 
attached. No conveyance of the property was executed by the vendor 
to B. It was held that the deposit of the receipt created an equitable 
mortgage in favour of A. 27 A relinquished in favour of his father B his 
share in property x and B, in consideration thereof gave a property y . 
There was no deed for this latter transfer. A deposited a copy of the 
deed of relinquishment (which referred to the gift by B of property y to 
A) with C in respect of a loan. It was held that the said document was 
a document of title and was sufficient to create an equitable mortgage. 28 

It has, however, been held in the undermentioned cases 29 that the 
doctrine of equitable mortgage requires the mortgagor to deprive him¬ 
self of the possession of the documents which create his title so as to 
render him unable to deal with the property upon the assertion that the 
title is still with him. It is submitted that this view is not correct. 

The following are further illustrations of documents of title: 

(1) Patta of lands in the mofussil. 30 

(2) A mortgage is a document of title of the mortgagee. 31 

(3) An expired lease is a document of title to the lease-hold 
when the lessee obtains a renewal of the lease. 32 

_ (4) Share certificate. 33 __- 

after all is nothing more than a Govern- 562 (DB), Jowala Dos Govind Ram v. 
ment record prepared for the purposes Thakar Das. 

of collection of revenue. Such a record ' 30. (’25) 12 AIR 1925 Mad 723 (725) : 
is no doubt by statute declared to be pre- 48 Mad 454 : 88 Ind Cas 401 (DB) r 

sumptive evidence of title but it cannot Official Assignee, Madras v. Basudeva 

be said to be a document of title in any Doss. 

way whatsoever.) (’31) 18 AIR 1931 Mad 613 (615): 133- 

25. (’36) 23 AIR 1936 Lah 251 (255) : 158 Ind Cas 782, Donganna v. M. Jamman- 

Ind Cas 562 (DB), Jowala Das Govind na. (Patta is not the title but the ew- 

Ram v. Thakar Das. (Clear evidence that dence of title. The weight otherwise 

no better document is available is neces- due to patta would depend on the cir- 

sary.) cumstances of the case. Case law refer- 

26. (1805) 32 E R 1141 (1142) : 11 Ves 398. red.) 

27. (1835) 4 L J (NS) Ch 172 (174) : 41 31. (’36) 23 AIR 1936 Rang 366 (366): 

R R 208, Goodwin v. Waghom. 164 Ind Cas 724, Maung Thaung v. M. 

28. (*30) 17 AIR 1930 Lah 731 (733) : 11 M. K. Chettyar Firm. 

Lah 694 : 125 Ind Cas 631 (DB), Punjab 32. (’34) 21 AIR 1934 Rang 51 (57) : 148 

& Sind Bank Ltd. v. Amirchand, Ind Cas 721, Villa v. Petley. 

29. (’35) 22 AIR 1935 Lah 10 (12) : 159 33. (’ll) 11 Ind Cas 783 (784) (DB) 

Ind Cas 1085, Hem Raj v. Simla Banking (Low Bur), M. L. R. Iff. A. Firm v. Arifj 
and Industrial Co., Ltd. Goolam. 

(’36) 23 AIR 1936 Lah 251 (255) : 158 I.C. 
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. (5) Record by Revenue Surveyor reciting an oral sale, and 
revenue tax receipts. 34 

X (6) “Sold notes” by firms from whom machinery of a factory 

was purchased, the drafts for the purchase price, and 
receipts by the firms for the amounts paid, insurance certi¬ 
ficates, are all documents of title of the factory. 36 

(7) Original probate of a will accompanied by a certificate copy 
of a redemption certificate relating to the property, the 
original having been lost, creates a good equitable mort¬ 
gage 36 

The following are illustrations of documents which are not docu¬ 
ments of title: 

(1) Map of property and unimportant letters. 37 

(2) A mortgage is not a document of title of the mortgagor 38 

(3) Where the original title deed is not available, a copy thereof 
may be a good document of title but not where the 
original is in existence and its production is within the power 
of the mortgagor. 39 

(4) A document of title of movable property such as a machi¬ 
nery cannot be construed as a document of title of immov¬ 
able property merely because the movable property has 

by subsequent fixture to the immovable property become 
immovable property. 40 

(5) A mutation entry is not a document of title. 41 

(6) A treasury certificate that certain sums of money were 
deposited in the Imperial Bank of India as the purchase 

_Price of certain land is not a document of title 42 

34. (’38) 25 AIR 1938 Rang 149 (150) : 

1938 Rang L R 316 : 175 Ind Cas 206 
(FB), Chidambaram Chettyar v. Aziz 
Meah. 

35. (’39) 26 AIR 1939 Lah 398 (403) : 

186 Ind Cas 317 (DB), Peoples Bank of 
Northern India v. F. F. Campbell & 

Co. (Machinery which has been perma¬ 
nently attached to the earth and has been 
continuously worked for several years is 
immovable property and can be mort¬ 
gaged by deposit of documents of title.) 

36. ('32) 19 AIR 1932 Cal 589 (593) : 59 
Cal 781: 140 Ind Cas 662 (DB), Suren - 
dra Mohan v. Mohendra Nath. 

37. ('39) 26 AIR 1939 Lah 398 (401) : 

186 Ind Cas 317 (DB), Peoples Bank of 
Northern India v. F. F. Campbell and 
Company. 

C37) 24 AIR 1937 Lah 926 (928) : 176 

Ind Cas 206 (DB), Jiwandas v. Peoples 
Bank of Northern India. (A copy of a 
plan submitted to the Municipality for 
sanction to build on the site.) 

38. (’26) 13 AIR 1926 Mad 743 (743) : 

W Ind Cas 427, Nageswara Iyer v. 

Srinivasa Aiyangar. 

99. (’35) 22 AIR 1935 Lah 10 (11): 159 
Ind Cas 1085, Hem Raj v. Simla Bank¬ 
ing an4 Industrial Co., Ltd. 

££5) 32 AIR 1935 Lah 721 (722) : 16 Lah 
1113: 161 Ind Cas 42P (DB), Punjab 

illlU . 3 T. P.—GO 


and Sind Bank Ltd., Lyallpur v. 
Ganesh Das Nathu Ram. 

(’35) 22 AIR 1935 Lah 640 (640) : 159 

Ind Cas 1087 (DB), Jit Singh v. Punjab 
and Sind Bank Ltd. (Where an award 
has been filed in Court and a decree has 
been passed and the debtor failing to 
get the original award deposits a certified 
copy of the award as evidence of his title 
to the property mortgaged by him, the 
deposit creates a valid equitable mort¬ 
gage.) 

(’33) 20 AIR 1933 Lah 972 (976) : 147 

Ind Cas 942 (DB), Gurdas Mai v. Pun¬ 

jab Sind Bank Ltd. (Do). 

(’32) 19 AIR 1932 Cal 356 (365) : 59 

Cal 586 : 137 Ind Cas 500 (DB), Sai- 

lendra Nath v. Syed Hade Kaza. (Copies 
that were not substantial documents 
of title to property.) 

(’32) 19 AIR 1932 Cal 589 (593) : 59 Cal 
781 : 140 Ind Cas 662 (DB), Surendra 
Mohan v. Mohendra Nath. 

40. (’38) 25 AIR 1938 Lah 255 (258) • 

181 Ind Cas 747 (DB), Madan Lai v. 

Ganqa Bishan. 

41. (’35) 22 AIR 1935 Lah 957 (957) : 

Cas 209 (DB >’ Punjab and 
iimt Bank Ltd., Lyallpur v. Gurdit 

42. (’35) 22 AIR 1935 Lah 957 (957) : 

161 Ind Cas 209 (DB), Punjab and Sind 
Bank Ltd., Lyallpur v. Gurdit Singh. 
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Scope of the security is the scope of the title. 

A delivery of title deeds as security prima facie creates an equit¬ 
able mortgage upon the whole of the property comprised therein. 43 But 
this presumption may be controlled by an understanding to the contrary. 
In Pranjivandas v. Chan Ma Phee 44 their Lordships of the Privy Council 
said: 

“The law upon this subject is beyond any doubt: 

(1) Where titles of property are handed over with nothing said 
except that they are to be security, the law supposes that 
the scope of the security is the scope of the title. 45 

(2) Where, however, titles are handed over accompanied by a 
bargain, that bargain must rule. 

(3) Lastly, when the bargain is a written bargain, it, and it 
alone, must determine what is the scope and extent of the 
security.” 46 


Their Lordships referred to the leading case of Shaw v. Foster 47 where 
Lord Cairns observed: 

“Although it is the well established rule of equity that a depo¬ 
sit of a document of title without more, without writing, or without 
word of mouth, will create in equity a charge upon the property, I 
apprehend that that rule will not apply where you have the deposit 
accompanied with an actual written charge. In that case you must 
refer to the terms of the written document, and any implication that 
might be raised, supposing there were no document, is put out of 
the case, and reduced to silence by the document by which alone it 
must be governed.” 


It was accordingly held in Pranjivandas 3 s case, 48 referred to above, that 
where a deposit of title deeds of several properties was made but on the 
back of the promissory note executed for the loan there was a note as to 
security: “grant of a house in 14th Street, Rangoon,” the property mortga¬ 
ged was only the house and not the other properties. In Wydle v. Radford 49 
where a title deed relating to two properties was deposited as security 
for a loan, but the memorandum accompanying it mentioned one of such 
properties alone as pledged, the depositary was held not entitled to claim 
an equitable mortgage over the other property. 

It has been held that where a person put up a superstructure on a 
plot of land of which he is a tenant and subsequently purchases the land 
from the landlord the title-deeds though relating to land alone would 
clearly cover the superstructure also and the deposit thereof would create 
an equitable mortgage of the entire property consisting of the ground and 
the superstructure thereon. 49 * 


43. See Halsbury, Laws of England, 
Vol. 21, page 82. 

44. *(’16) 3 AIR 1916 PC 115 (116): 43 
Cal 895 : 43 Ind App 122 : 8 Low Bur Rul 
458: 35 Ind Cas 190 (PC). 

45. Also see (’25) 12 AIR 1925 Rang 

250 (251) : 88 Ind Cas 1011 (DB), 

Veerappa Chetty v. Ma Tin. 

('38) 25 AIR 1938 Lah 255 (258) : 181 

Ind Cas 747 (DB), Madan Lai v. Ganga 
Bishan. 

46. See also (’23) 10 AIR 1923 P C 50 

(53) : 50 Ind App 77: 1 Rang 66: 50 

Cal 338: 71 Ind Cas 650 (PC), M. Sub- 
ramanian v. M. L. R. M. Lutchman. 


47. *(’72) 42 L J Ch 49 (57) : 27 LT 281 : 
LR 5 HL 321: 20 WR (Eng) 907. 

48. (’16) 3 AIR 1916 P C 115 (116, 117) : 
43 Cal 895 : 43 Ind App 122 : 8 Low Bur 
Rul 458: 35 I.C. 190 (PC), Pranjivan¬ 
das v. Chan Ma Phee. 

49. (1863) 33 LJ Ch 51 (53) f 9 LT 471: 
9 Jur (NS) 1169: 12 W R (Eng) 38. 

49a. (’42) 29 AIR 1942 Mad 369 (370): 
204 Ind Cas 523, Berumull Sowcar v. 
Vein Gramany. (Plea that since tiUe 
deeds deposited related only to lan<l 
equitable mortgage was of land ana 
not of house standing thereon is not 
question of law but of fact.) 
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Delivery must be made to a creditor or his agent. 

The delivery must be made to the creditor or his agent. 60 A depo¬ 
sit with the debtor's wife is not sufficient. 61 But a deposit with the 
debtor's solicitor may be sufficient as he will thereby be constituted 
agent and trustee for the creditor. 62 Where a person was acting as at¬ 
torney for both the parties and delivery of the document was made to 
him through his assistant but there was no proof that the delivery was 
made to him as agent of the creditor, it was held that there was no valid 
equitable mortgage. 63 

The words ‘ creditor or his agent’ show that there must be a debt 
before a deposit of deeds can constitute a mortgage. Read with cl. (a) 
it is clear that such debt might be an existing or a future debt. It fol¬ 
lows that a mortgage by deposit ol title deeds may be made not only for 
an existing debt or for a present advance but also to secure future 
advances or a general balance that might be due on an account. The 
mortgage will operate for such future advances also. 64 Where at the 
time the deeds are handed over there is no antecedent or existing debt 
nor any agreement for any future advance, the handing over will not 
constitute an equitable mortgage. 66 A debtor may execute a promis¬ 
sory note to the creditor and at the same time deposit title deeds by way 
of security. 56 ‘ 

Where a deposit of title deeds is made to secure a particular debt, 
it may, by agreement of parties, be subsequently extended to cover a 
further advance not contemplated at the time of the deposit. If the fur¬ 
ther advance is agreed to be secured by the documents already deposited, 
the lien will extend to such advance also. It is not necessary that the 
documents should, for such further advance, be put back in the hands 
of the mortgagor and re-deposited as security for the original as well as 
for such further advance. 66 Where the title deeds already in the posses¬ 
sion of the creditor are agreed to be held by him as a security for a fur¬ 
ther advance, there is a constructive delivery of the deeds which is suffi¬ 
cient to create an equitable mortgage. 67 

. A executed two promissory notes for Rs. 350 and Rs. 2,000 respec¬ 
tively to B and also deposited title deeds by way of equitable mortgage. 
Subsequently, he executed a single promissory note for Rs. 3,000, being 
the amount then due on the two promissory notes, the deeds already 
deposited remaining with B. It was held that the retention of the deeds 
by B was enough to raise a presumption that the parties intended that 


50. (’37) 24 AIR 1937 Rang 154 (157) : 
1937 Rang LR 303: 171 Ind Cas 356 
(DB), Hirendra Nath v. A. H. Noyes. 
(Agent.) 

51. See Halsbury, Laws of England, 
Vol. 21, p. 82. 

52. See Halsbury, Laws of England, Vol. 

21, p. 82. 

53. (’32) 19 AIR 1932 Cal 823 (825) : 

141 Ind Cas 257 (DB), Surajmull 
Shroff v. Gopeeram Bhotica. 

54. (1813) 35 ER 249 (250): 2 V&B 
79: 13 R R 32, Ex parte Kensington. 

55. (’86) 10 Bom 634 (645), Jaitha Bhi- 
ma v. Haji Abdul Vyad Oosman. 

55a. (’25) 12 AIR 1925 Cal 485 (491) : 78 
Ind Cas 668 (DB), J. C. Glastaun v. 

Sonatan Pal. 


56. (1813) 35 E R 249 (250) : 2 Ves & B 
79: 13 R R 32. Ex Parte Kensington. 

(’36) 23 AIR 1936 Cal 412 (413) : 166 Ind 
Cas 382 (DB), Mohini Mohan v. Jana- 
ki Nath. 

57. (’29) 16 AIR 1929 Rang 107 (108) : 

118 I.C. 407, V. M. R. V. Chettyar 
Firm v. Asha Bibi. 

(’28) 15 AIR 1928 Sind 179 (186) : 23 

Sind L R 97 : 112 Ind Cas 722 (DB), 
Cowasji Jehangir and Co. v. Tyabji A. 
Madwiwala. 

(’37) 24 AIR 1937 Rang 154 (156) : 1937 
Rang LR 303: 171 Ind Cas 356 (DB), 
Hirendra Nath v. A. H. Noyes. 

(’98) 25 Cal 611 (614, 615) : 2 Cal W N 
356, Girendro Coomar v. Kumud Ku - 
mari. 
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they should be retained as security for the amount of the last note. 58 

But there must be clear proof that the further advance was made 
on the security of the deposit. 69 For this purpose it is necessary that 
there should be evidence that such was the intention. 60 If there was 
such an intention gathered from written instruments or other circum¬ 
stances, the deposit will extend to the subsequent advances also. 61 It 
has been held that even an uncontradicted testimony on oath is sufficient 
for this purpose, the reason being that it is not probable that a person 
having made an advance upon a security, which he holds, should make 
further advances without security. 62 

The delivery must be with intent to create security. 

The mere fact that title deeds are handed over by A to B does not 
establish a mortgage. 63 It must be in pursuance of an agreement to give 
them as security for the loan advanced. 64 Thus, the mere fact that title 
deeds of the debtor are found to be with the creditor without any expla¬ 
nation or connection being established between the loan and the title 
deeds will not constitute a mortgage, 66 though in some cases 66 * it has 
been held that in such cases a presumption would be raised that the 
documents were deposited as security for the loan. So also the mere 
possession of documents of title without evidence of the contract upon 
which the possession originated, or at least of the manner in which that 
possession originated, so that you may infer a contract, will not be enough 
to c reate an equitable security. 66 A and B constituted the partners of 

58. ( 08) 4 Low Bur Rul 371 (373), S. A. (Held, on facts that there was an inten- 

Subramanian Chetty v. V. N. A. Q. tion to create security and therefore 

Kumarapa Chetty. valid mortgage was created.) 

59. (1812) 34 ER 496 (496): 19 Ves (’23) 10 AIR 1923 P C 87 (88) : 1 Rang 

209, Ex parte Whitbread. 545: 75 Ind Cas 287 (PC), Heng Moh 

60. (1810) 34 E R 88 (89) : 17 Ves 227 : 11 and Co. v. Lim Saw Yean. 

R R 66, Ex parte Langston. (’32) 19 AIR 1932 Cal 823 (825) : 141 Ind 

(1812) 34 E R 496 (496) : 19 Ves 209 : 11 Cas 257 (DB), Surajmull Shroff v. Go - 
R R 66, Ex parte Whitbread. peeram Bhotica. 

61. (1834) 3 L J Bey 92 (93), In re Mor- (’27) 14 AIR 1927 Pat 41 (42) : 97 Ind Cas 

gan; Ex parte Sanders. 391 (DB), Darbari Lai v. Khetra Chandra.’ 

62. (1810) 34 E R 88 (89) : 17 Ves 227 : (’97) 24 Cal 348 (349) : 1 Cal W N 225, 

11 R R 66, Ex parte Langston. Srinath Roy v. Godadkur Das. 

63. (1864) 55 E R 1066 (1067) : 36 Beav (’39) 26 AIR 1939 Rang 185 (186) : 182 

27, Wardle v. Oakley. Ind Cas 564, Brij Mohan v. Abdul Ma - 

(’27) 14 AIR 1927 Bom 167 (168, 169) : 101 j id. 

IC. 144 (DB), Maneklal Mansukhbai v. 65. (1851) 51 ER 119 (120) : 20 LJ Ch 

Saraspur Mfg. Co. (In Bombay, send- 465: 15 Jur 265: 13 Beav 308, Chapman 
ing of title deeds is not an indication v. Chapman. 

of intention to create a mortgage by (’12) 17 Ind Cas 722 (724) (Bom), Jethibai 

deposit of deeds.) v. Putlibai. 

[See also (’93) 17 Mad 85 (86) (DB), (’14) 1 AIR 1914 Bom 15 (16) : 38 Bom 

Ramachandra v. Sesha. (Instrument 372 : 23 Ind Cas 140 (DB), Behram Re¬ 

stating “on deposit of title deeds named skid v. Sorabji Rxistomji. 
herein below for value received by me, 65a. (1808) 33 E R 653 (654) : 9 R R 359 : 

I promise to pay three months after 14 Ves 606, Ex parte Mountfort. 

date Rs. 160 to X or order”—Question (1810) 34 E R 88 (89) : 17 Ves 227 : 11 R R 

before Court whether this was negoti- 66, Ex parte Langston. 
able instrument— Held, it was so—A 66. (1872) 42 L J Ch 210 (216) : 27 L T 
loan was made and deeds were deposit- 804: 21 W R (Eng) 178: 8 Ch 155, Dixon 

ed as collateral security—Intention • was v. Muckleston. \ ■ 

not to qualify the operation of note as [See also (’37) 24 AIR 1937 Rang 69 (71): 
negotiable instrument or to regard the 14 Rang 522: 168 Ind Cas 830 (DB). 

pledge as primary transaction and the Gumam Kaur v. R. K. Banerjee. (Oral 

note only a collateral security.)] evidence is admissible, to prove the cir- 

64. (’44) 31 AIR 1944 PC 22 (23) : ILR cumstances under which the documents 

(1944) Kar (PC) 73 : 211 Ind Cas 482 came to be in the possession of the 

(PC), Paros Ram v. Mohan Manucha. alleged mortgagee.)] 
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a firm. B was, under the agreement of partnership, bound to redeem 
certain partnership property mortgaged with C. A advanced money to 
clear off the mortgage and obtained the title deeds of the property from 
the mortgagee “as the manager of the firm.” It was held that the trans¬ 
action was not a mortgage by B to A but was merely a partnership transac¬ 
tion . 67 Title deeds were handed over to an attorney to prepare a legal 
mortgage deed. It was held it did not constitute an equitable mort¬ 
gage . 68 But if they are so handed over and there is also an intention to 
give an immediate security, an equitable mortgage will be created . 69 In 
Keys v. Williams 70 where, in order to prevent immediate proceedings 
against the debtor the title deeds were handed over by him to the cre¬ 
ditor’s attorney for the purpose of preparing a mortgage of the pro¬ 
perty, it was held that an equitable mortgage was created. The Chief 
Baron said: 

“The doctrine of equitable mortgages has been said to be an 
invasion of the Statute of Frauds; and no doubt there was great 
difficulty in knowing how to deal with deposits of deeds by way of 
security after the passing of that Statute. But in my opinion that 
Statute was never meant to affect the transaction of a man borrow¬ 
ing money and depositing his title deeds as a pledge of payment . . . 
If before the money was advanced the deeds had been deposited 
with a view to prepare a future mortgage, such a transaction could 
not be considered as an equitable mortgage by deposit; but it is 
otherwise where there is a present advance and the deeds are depo¬ 
sited under a promise to forbear suing, although they may be depo¬ 
sited only for the purpose of preparing a future mortgage. In such 
a case the deeds are given in part of the security, and become 
pledged from the very nature of the transaction .” 71 


Where there is a deposit and a written agreement to execute a legal 
mortgage of the property it is quite clear it is an equitable mortgage . 72 

Where a deposit is made at the same time that the money is advanced 


67. (’23) 10 Am 1923 PC 87 (88) : 1 Rang 
545 : 75 Ind Cas 287 (PC), Heng Moh 
and Company v. Lim Saw Yean. 

68. (1790) 30 ER 113 (115): 2 Cox 243: 
2 R R 39, Ex parte Bulteel. 

(1806) 33 E R 73 (76) : 12 Ves 192, Norris 
v. Wilkinson. 

69. (1826) 25 RR 16 (19): 1 Russ 141, 
Hockley v. Bantock. 

(1786) 29 E R 1133 (1134) : 1 Cox 211: 1 
R R 20, Edge v. Worthington. 

<1859) 44 E R 1405 (1420) : 3 De G & J 
614: 29 LJ Ch 97: 5 Jur (NS) 1322, 
Lloyd v. Attwood. 

70. (1838) 160 E R 612 (614) : 3 Y & C 
55 : 7 L J Ex Eq 59 : 2 Jur 611. 

71. See also (’93) 18 Mad 29 (30) (DB), 

Madras Deposit Co. v. Oonnamaiai. 
(There was no antecedent debt to secure 
which the title-deeds were deposited— 
Intention from inception was to effect 
•a legal mortgage—A legal mortgage was 
prepared and accepted—It was, how¬ 

ever, invalid under S. 59— Held, deposit 
of title-deeds could not be fallen back 
upon. Overruled on another point in 

- 32 Mad 410 (FB).) 


(’76-77) 1 Bom 237 (241), Dayal Jairaj v. 
Jivraj Ratansi. (Deeds deposited to en¬ 
able a legal mortgage to be executed— 
it is an equitable mortgage until the 
legal mortgage is executed.) 

t(’86) 10 Bom 634 (644), Jaitha Bhima v. 
Haji Abdul Vyad Oosman. (A agreeing 
to pay Rs. 10,000 to B—B depositing on 
2nd April 1883 title-deeds for prepara¬ 
tion of mortgage-deed— B asking for 
money— A not prepared to pay until 
deed was prepared—Deed executed on 
6th April 1883—Money paid immediately 
before execution— A stating that he 
had advanced money on the security 
of title-deeds on the same day—Mort¬ 
gage deed not registered though it was 
known to require registration— Held, no 
equitable mortgage was created as there 
was no debt or advance when the title- 
deeds were deposited nor were they in¬ 
tended to stand as security—The mort¬ 
gage deed held was intended to be the 
security.) 

72. (1846) 67 ER 919 (923): 15 LJ Ch 
336: 10 Jur 751: 5 Hare 281, Lister v. 
Turner. 
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there is little to be supplied with reference to the nature of the agree¬ 
ment. It is obvious that the purpose of the deposit must be to secure 
the repayment of the money. The connection is, however, not so direct 
between a debt antecedently due and a subsequent deposit. Nor is the 
inference so plain. It must be shown that the deposit was made for 
securing repayment of the loan . 73 Where deeds were deposited for the 
purpose of obtaining credit, it was held in the undermentioned case 74 
that the depositary had no lien on them for what was due to him in res¬ 
pect of monies previously advanced. 


Registration. ^ 

In England, a memorandum usually accompanies the deposit of 
title deeds by way of security and the mortgagee will ordinarily be en¬ 
titled to claim to have such a memorandum executed . 76 Under this 
section no memorandum need accompany a deposit in order to create a 
mortgage, though such a memorandum is not prohibited. The reason 
is that the mortgage is created not by the writing but by the deposit. 7 * 
The question, however, arises whether if such a memorandum is exe¬ 
cuted it should be registered in order to create a valid mortgage. This 
again depends upon the question: Did the document constitute the bar¬ 
gain between the parties or was it merely the record of an already com¬ 
pleted transaction? In the former case the memorandum itself consti¬ 
tutes the mortgage and must be registered . 77 In the latter case, it need 
not be registered . 78 For the purpose of considering whether the memo- 


73. (1805) 33 ER 73 (76): 12 Ves Jun 
192, Norris v. Wilkinson. 

C86) 10 Bom 634 (644), Jaitha Bhitna v. 
Haji Abdul Vyad Oosman. 

74. (1823) 37 ER 1105 (1107): Turn & 

R 274, Mountford v. Scott. 

75. (1855 ) 52 ER 738 (739): 24 LJ Ch 
789 : 20 Beav 607, Sporle v. W hay man. 

[See also (1886) 55 LJ Ch 576 (577): 54 
LT 696 : 34 WR (Eng) 600: 31 Ch D 

• 582, National Provincial Bank of Eng¬ 
land v. Games.] 

76. (’23) 10 AIR 1923 Mad 262 (265): 71 

Ind Cas 130 (DB), Vadamalai v. Sub- 
ramania. 

017) 4 AIR 1917 Mad 799 (801) : 35 Ind 
Cas 864 (DB), PJVLA. Muthiah Chetty 
v. P.V. Kothandaramaswami Naidu. 

C40) 27 AIR 1940 Lah 285 (287) : 190 Ind 
Cas 463 (DB), Ram Sarup v. Shiv Dayal. 

77. (’43) 30 AIR 1943 Sind 36 (38) : ILR 
(1942) Kar 479 : 208 Ind Cas 184 (DB), 
Official Assignee, Karachi v. Sind Pro- 
vincial Co-operative Bank Ltd. (A me¬ 
morandum evidencing an equitable mor¬ 
tgage must refer to the equitable mor¬ 
tgage, if it is to evidence it; it may 
mention the loan, the period of loan, the 
rate of interest, and describe the pro¬ 
perty; there is nothing wrong that 
evidence, even written evidence of it, 
should be preserved. If it becomes so 
complete as to contain in itself the bar¬ 
gain as such, then the written contract 
supersedes the oral contract, and the 
parties must take the risk.) 

(’33 ) 20 AIR 1933 Pesh 35 (36, 37) : 141 Ind 


Cas 541 (DB), Jaimal Singh v. People's 
Bank of Northern India. 

(’21) 8 AIR 1921 Lah 253 (254) : 67 I.C. 
421 (DB), Moti Ram Mohan Lai v. Bha¬ 
rat National Bank. 

(’37) 24 AIR 1937 Cal 741 (743) : ILR 

(1938) 1 Cal 187 : 176 Ind Cas 580 (DB), 
Ebrahim Hazi v. Official Trustee. 

(’35) 22 AIR 1935 Rang 333 (334) : 158 Ind 
Cas 845 (DB), Ma On v. Ramanathan 

Chettyar. 

(’32) 19 AIR 1932 Bom 401 (402, 403) : 139 
Ind Cas 745, The National Bank of India 
Ltd. v. R. C. Nazir & Co'. 

(’22) 9 AIR 1922 Bom 440 (442) : 68 Ind 
Cas 1005 (DB), Chunilal Someshvar 

Bhatt v. VithalcLas Karsandas. (Mortgage 
by deposit of title-deeds accompanied by 
writing which evidenced charge —Writ¬ 
ing held required registration.) 

(’14) 1 AIR 1914 Bom 15 (16) : 38 Bom 
372 : 23 I.C. 140 (DB), Behram Rashid 
v. Sorabji Rustomji. 

(’79) 3 Bom 312 (319) (DB), Ganpat v. 

Adarji. (Assignment of equitable mort¬ 
gage—Assignment purporting to be of 
all property and all debts due to grantor 
and all securities therefor—Document 
held to be the mode which parties select¬ 
ed to evidence their contract—Assign¬ 
ment held needed registration.) 

[See also (’30) 17 AIR 1930 Sind 159 (161): 
121 Ind Cas 878, Madhoram Hardevdas 
v. Kewalram Gopaldas.] 

78. (’43) 30 AIR 1943 Sind 36 (38) : ILR 
(1942) Kar 479 : 208 Ind Cas 184 (DB), 
Official Assignee, Karachi v. Sind Pro- 
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randum is to be taken as embodying the bargain between the mortgagor 
and the mortgagee or as evidencing a transaction which had already been 
completed before the memorandum was executed or delivered, not only 
the terms of the document must be looked into but also the surrounding 
circumstances . 79 In Hari Shankar v. Kedar Nath 79 " where the parties 
professing to create a mortgage by deposit of title deeds contemporane¬ 
ously entered into an agreement in writing containing all the essentials 
of the transaction, expressly conferring a power of sale on the mortgagee 
and in fact purported to be an instrument not merely evidencing a trans¬ 
action already completed but by itself effective to create an interest in the 
property, their Lordships of the Privy Council held that the document was 
compulsorily registrable. Lord Macmillan in delivering the judgment 
of the Board observed: 

“Their Lordships are of opinion that where, as here, the parties 
professing to create a mortgage by deposit of title deeds contempo¬ 
raneously enter into a contractual agreement, in writing, which is 
made an integral part of the transaction and is itself an operative 
instrument and not merely evidential, such a document must, under 
the statute, be registered.” 

See the Undermentioned cases 80 to the same effect. 


vinciai Co-operative Bank, Ltd . (Docu¬ 
ment held did not constitute bar¬ 
gain but evidenced it and hence did not 
require registration.) 

*(’23) 10 AIR 1923 P C 50 (53) : 50 Cal 
338 : 1 Rang 66 : 50 Ind App 77 : 71 Ind 
Cas 650 (PC), M. Subramanian v. M. L. 
R. M. Lutchman. 

(’35) 62 Cal 998 (1001, 1002) : 164 Ind Cas 
197 (199) (DB), Kalidas v. Jugal Krishna. 
(*38) 25 AIR 1938 Cal 823 (826) : 180 Ind 
Cas 813 (DB), Ram Ratan Das v. Mt. 

Sew Kumari Bibi. 

(’17) 4 AIR 1917 Cal 104 (104) : 37 Ind Cas 
117 (DB), Esther Isaac Ezekiel Mordecai 
v. Morthu Mull. 

(’71) 7 Beng L R 55 (57), Dwarkanath 
Mitter v. S.'M. Sarat Kumari. 

(*35) 22 AIR 1935 Rang 333 (334) : 158 Ind 
Cas 845 (DB), Ma On v. Ramanathan 

. Chettyar. 

(’28) 15 AIR 1928 Sind 17 (18) : 22 Sind 
L R 222 : 105 Ind Cas 765, Punjab 
National Bank v. Mulji Morarji. 

(’35) 22 AIR 1935 Lah 821 (823, 824) : 160 
Ind Cas 773 (DB), Punjab and Sind Bank, 
Ltd. v. Rustomj i. 

(’38) 25 AIR 1938 Mad 865 (871) : 181 Ind 
Cas 827 (DB), Ramanathan Chettiar v. 
Dowlat Singjee. 

024) 11 AIR 1924 Mad 547 (548) : 47 Mad 
398 : 84 Ind Cas 629 (DB), Krishnayya 
v. Ponnuswami. 

(’40) 27 AIR 1940 Lah 285 ( 287) : 190 Ind 
Cas 463 (DB), Ram Sarun v. Shiv Dayal. 
79. (’38) 25 AIR 1938 Cal 823 (826, 827) : 
* 180 Ind Cas 813 (DB), Ram Ratan Das 
v. Mt. Sew Kumari Bibi. 

79a. •(’39) 26 AIR 1939 PC 167 (170) : 66 
Ind App 184 : HR (1939) 2 Cal 243 : HR 
(1939) Kar (PC) 287 : 181 Ind Cas 935 


(PC). (Confirming on appeal in AIR 
1938 Cal 308 : ILR (1937) 2 Cal 586.) 

80. (’71) 7 Beng L R 55 (57), Dwarkanath 
Mitter v. S. M. Sarat Kumari. 

(’32) 19 AIR 1932 Cal 356 (3G5) : 59 Cal 
586 ; 137 Ind Cas 500 (DB), Sailendra 
Nath Palii v. Hade Kaza. 

(’20) 7 AIR 1920 Cal 312 (314) : 57 Ind Cas 
686 (DB), Bhairab Chandra Bose v. 

Anath Nath De. 

(’40) 27 AIR 1940 Mad 671 (674) : 193 Ind 
Cas 152 (DB), Visalaksni Annual v. 

Krishnaveni Amimal. (Equitable mort¬ 
gage—Collateral letter, signed at the time 
of deposit of title-deeds and delivered to 
mortgagee by way of security for loan, 
held required registration. AIR 1938 Mad 
547 reversed.) 

(’26) 13 AIR 1926 Mad 1188 (1189) : 98 Ind 
Cas 872, Arunachallam Chetty v. Jagan- 
natha Pillai. 

(’36) 23 AIR 193G Mad 256 (257) : 163 Ind 
Cas 195 (DB), P. T. Krishnaswami Ai- 
yangar v. Gouriamma. (Letter repre¬ 
senting terms of the agreement -Held, 
must be registered.) 

(’31) 18 AIR 1931 Mad 124 (128) : 129 Ind 
Cas 814 (DB), Jagannadham Pillai v. 
Official Assignee of Madras. 

('28) 15 AIR 1928 Mad 972 (976) : 112 I.C. 
491, Chegamull Suganmull v. Govinda- 
swami Chetty. 

(’28) 15 AIR 1928 Mad 919 (920) : 109 Lnd 
Cas 170 (DB), Kirmany v. Aga Ali Akbar. 

(’26) 13 AIR 1926 Mad 743 (744) : 94 Ind 
Cas 427, Nageswara Aiyar v. Srinivasa 
Aiyangar. (Letter containing terms of 
arrangement must be registered.) 

(’17) 4 ADR 1917 Mad 799 (800, 801) : 35 
Ind Cas 864 (DB), Muthia Chetty v. Ko- 
thandaramaswami. (A letter accompany- 
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On the other side of the line is the case of Sundarachariar v. Nara- 
yana Ayyar . 81 In that case A gave a promissory note to B and on the 
same date gave a memo containing list of title deeds with the introduc¬ 
tory words “as agreed upon in person, I have delivered to you the under¬ 
mentioned documents as security.” It was held by their Lordships of 
the Privy Council that the memorandum was merely a record of the par¬ 
ticulars of the deeds, the subject of deposit, that it did not embody the 
terms of the agreement between the parties, that it did not purport to 
create, assign or declare any right, title, or interest in the property under 
S. 17 of the Registration Act and was therefore admissible in evidence 
without registration. It was further held that though the agreement 
was embodied in a written instrument (which will be inadmissible if 
required to be registered), an oral agreement to create a security can be 
proved not only by oral evidence, but also by written evidence. See also 
the cases noted below 82 to the same effect. 


ing deposit of deed held did not require 
registration.) 

(17) 4 AIR 1917 Mad 773 (774) : 40 Mad 
547 : 34 Ind Cas 853 (DB), Sioajni Chetty 
v. Ethirajulu Naidu. 

(’28) 108 Ind Cas 291 (292) (Mad), Alwar 
Chetty v. K. Jagannatha Aiyur. (AIR 
1923 P C 50 : 50 Ind App 77 : 1 Rang 66 : 
50 Cal 338 (P.C.) followed—Letter held 
to constitute bargain and to require re¬ 
gistration.) 

(’35) 22 AIR 1935 Lah 889 (892) : 160 Ind 
Cas 897 (DB), Mt. Jiwan v. Punjab 

National Bank Ltd. (Correspondence 
between mortgagor and mortgagee Bank 
in respect of equitable mortgage—Docu¬ 
ment addressed to Bank containing re¬ 
quest that Bank should advance loan on 
security of title-deeds alleged to be at¬ 
tached and also declaration that proper¬ 
ties covered by title-deeds are free from 
encumbrance—Document constitutes bar¬ 
gain between parties and is inadmissible 
in evidence unless registered.) 

(’36) 163 Ind Cas 709 (711) (DB) (Lah), 
Gopal Das v. People’s Bank of Northern 
India Ltd. 

(’32) 138 Ind Cas 247 (248) (DB) (Lah), 
Bank of Northern India Ltd. v. Narain 
Singh. 

(’28) 15 AIR 1928 Mad 909 (911) : 112 Ind 
Cas 278 (DB), Sundarammu v. Seeta 

Ramayya. 

81. *(’31) 18 AIR 1931 P C 36 (38) : 58 Ind 
App 68 : 54 Mad 257 : 131 Ind Cas 328 
(PC). 

82. (’43) 30 AIR 1943 Sind 36 (39) : ILR 
(1942) Kar 479 : 208 Ind Cas 184 (DB), 
Official Assignee, Karachi v. 5ind Pro¬ 
vincial Co-operative Bank. Ltd. (Docu¬ 
ment held did not constitute the bargain 
but was merely the evidence of it and 
hence did not require registration.) 

(’40) 27 AIR 1940 Sind 204 (206) : 191 Ind 
Cas 861, In re Wali Rahmoo & Sons. 

(’32) 19 AIR 1932 Sind 73 (75) : 26 Sind 

- L R 29 : 139 Ind Cas 95, Tayabali v. Par- 
batibai. 


(’33) 20 AIR 1933 Rang 307 (310) : 11 Rang 
481 : 149 I. C. 457 (DB), S. P. K. R. R. M. 
Chettyar Firm v. Administrator Gene¬ 
ral of Bengal. 

(’26) 13 AIR 1926 Rang 10 (12, 13) : 3 Rang 
443 : 91 Ind Cas 663 (DB), Ma Sein Bye 
v. S. R. M. M. R. M. Chetty Firm. (Mort¬ 
gage completed by handing over docu¬ 
ments—Subsequent memo does not create 
mortgage.) 

(’18) 5 AIR 1918 Low Bur 52 (52) : 45 Ind 
Cas 918 (DB), Badri Dass v. Chetty Firm. 

(’69) 6 Bom H C R (OC) 134 (136), Tuka- 
ram v. Khandoji. 

(’25) 12 AIR 1925 Cal 973 (975) : 85 Ind Cas 
866 (DB), Bhuban Mohan Ghose v. Co¬ 
operative Hindustan Bank. 

(’18) 5 AIR 1918 Cal 165 (166) : 44 Ind Cas 
211 (DB), Haripada v. Anath Nath . 

('36) 23 AIR 1936 Cal 125 (126) : 161 Ind 
Cas 512 (DB), Rakhal Das Chattopadhaya 
v. Indubala Basu. 

(’38) 25 AIR 1938 Cal 823 (826) : 180 Ind 
Cas 813 (DB), Ram Ratan Das V. Mt. Sew 
Kumari Bibi. 

(’86) 13 Cal 322 (325, 326) (DB), Oo NoUitg 
v. Moung Htoon Oo. 

(’30) 17 AIR 1930 Pat 479 (480) i 126 Ind 
Cas 854, Hamandan Singh v. Basudeo 
Narayan. 

(’73) 11 Beng L R 405 (412, 413) : 20 Suth 
W R 150 (153) (DB), Kedamath Dutt v. 
Sham Lall Khettry. 

(’27) 14 AIR 1927 Cal 538 (541) : 102 Ind 
Cas 871 (DB), Kshetranath v. Harasuk- 
das. 

(’32) 19 AIR 1932 Cal 589 (502) : 59 Cal 
781 : 140- Ind Cas 662 (DB), Surendra 
Mohan v. Mohendra Nath. 

(’36) 62 Cal 998 (1004) : 164 I. C. 197 (198, 
199) (DB), Kalidas Chandra v. Jugal- 
kishore Datt. 

(’35) 22 AIR 1935 Lah 821 (824) : 160 Ind 
Cas 773 (DB), Punjab and Sind Bank, 
Ltd. v. jRtistomj*. 

(’36) 23 AIR 1936 Lah 65 (66) : 162 Ind Cas 
523 (DB), Central Bank of India v. Jawa- 
hir Singh Hamam Das. (Letter offering 
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Even in the Punjab where the Act does not apply, a memorandum 
constituting the bargain between the parties must be registered under 
the Registration Act. 83 

In order that a memorandum may constitute a bargain between the 
parties so as to require registration, the rtiemorandum must be between 
the parties to the mortgage by deposit of title deeds. In Paras Ram v. 
Mohan Manchua, B3a B borrowed from A a certain sum upon a pro-note 
and upon the terms that title deeds of certain property would be depo¬ 
sited as security. The title deeds and pro-note were accordingly handed 
over to A’s agent who thereupon wrote a letter forwarding the same to 
A. It was held by their Lordships of the Privy Council that the letter 
having been written by A’s agent to A could not be regarded as itself 

constituting the agreement between A and B, so as to require registra¬ 
tion. 

Remedy of the equitable mortgagee. 

In England a mortgage by deposit of title deeds carries with it the 
remedies incident t© an English mortgage such as foreclosure. 84 Fur¬ 
ther the equitable mortgagee has prima facie no right to the rents of the 
mortgaged property until he has obtained an order of the Court. 86 
Before the amendment of the Act in 1929 there was difference of opinion 
•as to the nature of the remedy available under this Act to an equitable 
mortgagee. 86 Section 96 of the Act newly inserted by the amending Act 
of 1929 now makes it perfectly clear that an equitable mortgagee has 
remedies similar to those of a simple mortgagee. 87 

A mortgagee by deposit of title deeds is not deprived of his right 
to recover the debt by his inability to produce either the deeds deposited 
or any memorandum of deposit when the Court believes that there was 
a deposit and that the deeds have been really lost. 88 

title deed as security—Title-deed not ac- handed to the mortgagee does not require 
companying letter— Held, letter did not registration.) 

create equitable mortgage and was not 83. (’41) 28 AIR 1941 Lah 224 (225) : 195 
compulsorily registrable.) Ind Cas 343 (DB), Bishen Das Govind 

( 37) 24 AIR 1937 Lah 135 (140) : 164 lnd Ram v. Sahukara Bank, Ltd. 

Cas 63 (DB), Punjab and Sind Bank Ltd. (’37) 24 AIR 1937 Lah 135 (149) : 164 Ind 
v. Jaswant Singh. (Letter of request to Cas 63 (DB), Punjab and Sind Bank l.td. 
Bank to advance money to bearer on v. Jaswant Singh. 

security sent along with -Bank advanc- 83a. (’44) 31 AIR 1944 P C 22 (23, 24) : JLR 
ing much less than requested— Held, (1944) Kar (PC) 73: 211 Ind Cas 482 
letter did not require registration as it (PC). 

did not create any charge.) 84. (’39) 26 AIR 1939 Rang 321 (323) : 1939 

(23) 10 AIR 1923 Mad 262 (265) : 71 Ind Rang L R 403 : 183 Ind Cas 728 (FB), 

Cas 130 (DB), Vadamalai Fillai v. Sub- Ma Hnin Yeik v. K. A. R. K. CheUyar. 

ramania Chettiar. (1878) 26 W R (Eng) 504 (504) : 8 Ch D 

<’27) 14 AIR 1927 Mad 1145 (1146) : 102 lnd 444, Backhouse v. Charlton. 

Cas 34, Rama Krishna v. Kesavalu. (1879) 27 W R (Eng) 704 (704) : 11 Ch D 

<’38) 25 AIR 1938 Mad 865 (371, 872) : 181 205, York Union Banking Co. v. Artley. 

Ind Cas 827 (DB), Ramanathan Chettiar 85. (1905) 1 K B 427 (429) : 74 L J K B 
v. Shri Dowlat Singhjec. 345 (346) : 92 L T 297, Finck v. Tranter. 

<’41) 28 AIR 1941 Lah 224 (225; : 195 Ind (’36) 23 AIR 1936 Rang 290 (291) : 14 Rang 
Cas 343 (DB) f Bishen Das Govind Ram 292 : 163 Ind Cas 850 (DB), Ally Ramzan 
v. Sahukara Bank, Ltd. (Merely a record Yezdi v. Balthazar & Son, Ltd. 
of the title deeds that had been deposited 86. See Note 17 on S. 67, Note 1 on S. 96, 
as collateral security for the amount and the Report of the Select Committee 

agreed to be advanced docs not require clause 47 (now clause 49), printed on 

registration.) page 132 (135). 

(’40) 27 AIR 1940 Lah 166 (171) : 188 Ind 87. (*36) 23 AIR 1936 Rang 400 (401) : 164 

Cas 833, Punjab National Bank, Ltd. v. Ind 751 (DB), S. R. M. M. C. T. M. Chet- 
Official Receiver, Kamal. (A mere list tyar Firm v. Vyravan Chettyar. 
of the documents deposited which is 88. (1863) 11 W R (Eng) 1019 (1020) : 2 
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Where at the time of a mortgage by deposit of title deeds a per¬ 
son other than the mortgagor is in possession of the property, the mort¬ 
gagee will be imputed with notice of the title and of all facts and cir¬ 
cumstances under which possession was retained, which any one deal¬ 
ing with property cannot, without risk, ignore. -89 

Remedy of mortgagor in equitable mortgage. 

After an equitable mortgage by deposit, an action for detinue can¬ 
not be brought before repayment. The remedy is only an action for 
redemption. 90 

Merger. 

Where a deposit of title deeds to secure loans x and y was made and 
subsequently a regular mortgage was executed of the properties in the 
title deeds, to secure loan x and no mention was made of loan y , it was 
held that the mortgage by deposit was merged in the regular mortgage 
which, being confined to loan x, there was no mortgage for loan y. 9y . 
Interest. < 

In England in the absence of any agreement as to interest a mort¬ 
gage by deposit of title deeds carries interest at 4 per cent. 92 > 

Territories in which equitable mortgage can be made. 

The territorial restrictions referred to in the clause have reference 
to the delivery of the deeds, and not to the situation of the property. 
Even if the property is situated out of British India a valid mortgage 
might be created if the delivery of the title deeds is made in the ter¬ 
ritories specified. 93 So also the property may be situated outside the 
territories specified provided the delivery was within such territories. 94 
A delivery outside the specified territories will not create a mortgage 
even if the property is within such territory. 96 It has been held by the 
Privy Council that an equitable mortgage may be made by deposit in 
Madras of the title deeds of property situated within the Civil and Mili¬ 
tary Station of Bangalore. 96 


N R 547, Baskkett v. Skeel. 

89. (’20) 7 AIR 1920 P C 274 (276), 

National Bank v. Paul Hamilton Joseph. 

90. (1889) 37 W R (Eng) Dig 129 (129) : 58 
L J P C 82 : 60 L T 467 : 14 App Cas 
278, Bank of New South Wales v. O’Con¬ 
nor. 

91. (1854) 100 R R 140 (143) : 2 Drew 289 : 
2 W R (Eng) 293, In re Annesley, Vau¬ 
ghan v. Vanderstegen. 

92. (1869) 17 W R (Eng) 989 (990) : 8 Eq 
331 : 38 L J Ch 539, In re Kerr's Policy. 

See also Halsbury, Laws of England, Vol. 
21, para. 411. 

93. (’32) 19 AIR 1932 Bom 642 (644) : 57 
Bom 234 : 142 Ind Cas 130, Central Bank 
of India v. Nusserwanji H. Bharucha. 

94. (97) 24 Cal 348 (349) : 1 Cal W N 225, 
Srinath Roy v. Godadhur Das. (Deposit 
in Calcutta—Some of the properties out¬ 
side Calcutta.) 

(’36) 23 AIR 1936 Lah 946 (953) : 17 Lah 
686 : 169 Ind Cas 157 (DB), Brij Raj 

Saran v. Alliance Bank , Simla, Ltd. 

(’33) 20 AIR 1933 Lah 972 (976) : 147 Ind 
Cas 942 (DB), Gurdas Mai v. Punjab Sind 
Bank, Ltd. 

(’92) 14 All 238 (241) : 1892 All W N 97 
(DB), Madho Das v. Ram Kishen. (De¬ 


posit in Calcutta—Property situate in 
Benares. Affirmed in 19 All 76 : 23 Ind 
App 106 by the Privy Council.) 

(’90) 14 Bom 269 (271) (DB), Manekji 

Framji v. Rustomji Naserwanji. 

(14) 1 AIR 1914 Bom 15 (17) : 38 * Bom 
372 : 23 Ind Cas 140 (DB), Behram 

Rashid v. Sorabji Rustomji. 

(12) 6 Low Bur Rul 23 (25) : 11 Ind Cas 
721 (723) (DB), ValUappa v. Ko Tha 
Hmyin. 

95. (’32) 19 AIR 1932 Cal 823 (825) : 141 
Ind Cas 257 (DB), Surajmull v. Gopee- 
ram. 

(’32) 19 AIR 1932 All 451 (452) : .142 Ind 
Cas 864 (DB), Basant Lai Takhat Singh 
v. Commissioner of Income-tax. (“Mere 
deposit of title deeds outside the towns 
mentioned in S. 59, T. P. Act, will not 
amount to creation of a charge on the 
properties to which the deeds relate.”) 

(’04) 28 Mad 54 (56) (DB), Konchadi Shan- 
bhdogue v. Shiva Rao. 

(’27) 14 AIR 1927 Pat 41 (42) : 97 Ind Cas 
391 (DB), Darbari Lai v. Khetra Chandra. 

96. (’31) 18 AIR 1931 P C 239 (241) : 59 
Cal 439 : 58 Ind App 333 : 134 Ind Cas 
328 (PC), Papiah Naidu v. Naganath 
Sethupathi. 
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In the undermentioned case 97 it was held that a deposit in England 
of the title deeds of land in India created a valid mortgage on the land. The 
expression “person in any of the following towns” does not mean that 
the person delivering the documents should be in the towns specified. 
The various towns must be read as going with “delivers”. It is only 
the delivery that should be made within the said towns. 98 Where A, 
in Bombay asked B in Poona to send the title deeds by post and B sent 
them by post, it was held that the delivery to the Post Office was a de¬ 
livery to A's agent made in Poona and not in Bombay. 99 The case would, 
however, be otherwise where A had not asked B to send them by post, 
but B had, of his own accord, sent them by post. 

Punjab. 

The Act does not apply to the Punjab and a part of the Province 
of Delhi. Therefore there is no prohibition of creating an equitable 
mortgage in any part of those provinces. 100 Section 59 of the old Act 
was, however, made applicable to the cantonment areas in the Punjab. 
Hence an equitable mortgage cannot be made there as such areas are 
not mentioned in S. 59. 101 An equitable mortgage can be made of pro¬ 
perty situated in the cantonment area, by a deposit outside that area 
but within the province. 102 But such a mortgage cannot be made by 
a deposit within that cantonment area of property situate outside. 103 

40. Anomalous mortgages.—Section 98 as it stood before the 
amendment of 1929 excluded, from the category of anomalous mort¬ 
gages, a combination of a simple mortgage and a usufructuary mortgage 
and a combination of a mortgage by conditional sale and a usufructuary 
mortgage. There was no such definition of an anomalous mortgage as 
is found in cl. (g) to this section which was added in 1929. Under the 
present definition, the combinations referred to above would amount 
to anomalous mortgages. 1 Further a mortgage may be anomalous with¬ 
out being made up of two or more of the four types defined in the section. 2 
The important result of this change is that in the case of-such combi¬ 
nations the rights and liabilities of the parties would be governed by 


97. (1862) 11 W R (Eng) P C Dig 6 (6) : 6 
L T 767, Sam. v. Lallah. 

98. (’37) 24 AIR 1937 Bom 39 (41) : ILR 
(1937) Bom 763 : 166 Ind Cas 974, Indian 
Cotton Company v. Hari Poonjoo. 

99. (’37) 24 AIR 1937 Bom 39 (43) : ILR 
(1939) Bom 763 : 166 Ind Cas 974, Indian 
Cotton Company v. Hari Poonjoo. 

100. (’44) 31 AIR 1944 P C 22 (24) : ILR 
,(1944) Kar (PC) 73 : 211 Ind Cas 482 
(PC), Paras Ram v. Mohan Manucha. 
(Delhi.) 

(’37) 24 AIR 1937 Lah 819 (820) : 172 Ind 
Cas 508 (DB), Kanwal Shri v. Babu Lai. 
(Do.) 

(’35) 22 AIR 1935 Lah 10 (11) : 159 Ind Cas 
1085, Hem Raj v. Simla Banking and In- 

. dustrial Co. Ltd. (The Punjab.) 

(’38) 20 AIR 1933 Lah 972 (973) : 147 Ind 
Cas 942 (DB), Gurdaa Mai v. Punjab 
Sind Bank , Ltd. (Do.) 

lOLuira) 20 AIR 1933 Lah 972 (974) : 147 
Ind Cas 942 (DB), Gurdas Mai v. Punjab 


Sind Bank, Ltd. 

(’33) 20 AIR 1933 Lah 1001 (1002) : 149 Ind 
Cas 1060 (DB), Punjab and Sind Bank , 
Ltd. v. Ishar Singh. 

102. (’36) 23 AIR 1936 Lah 946 (953) : 17 
Lah 686 : 169 Ind Cas 157 (DB), Brij Raj 
Saran v. Alliance Bank, Simla, Ltd. (Pro¬ 
perty situate in cantonment of Dogshai— 
Mortgage bond by deposit of title deed 
executed at Simla where Act is not in 
force— Held, valid mortgage was created.) 

103. (’33) 20 AIR 1933 Lah 972 (974) : 147 
Ind Cas 942 (DB), Gurdas Mai v. Punjab 
Sind Bank, Ltd. 

Section 58—Note 40 

1. (’41) 73 Cal L Jour 246 (248) (DB), 
Gaibandha Bank, Ltd. v. Tazal Islam Md. 
Nuranubi. (Combination of usufruc¬ 
tuary mortgage and mortgage by condi¬ 
tional sale.) 

2. (’36) 23 AIR 1936 Pat 211 (220) : 14 Pat 
560 : 158 Ind Cas 738 (DB), Janaki Nath 
v. Asad Reza. (Per Dhavle, J.) 
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the contract between the parties as evidenced in the mortgage deed or 
by local usage. 28 * 

Anomalous mortgages may take as many forms as the parties may 

agree to enter into. The following are some of the forms of such 
mortgages: 

(1) A mortgage with possession containing also a covenant to pay 

the principal and interest. 3 * J 

(2) A mortgage with possession with a stipulation that the transferee 
should appropriate the rents and profits for a specified term of 
years and then give back the land. 4, 

(3) A mortgage with possession for a specified term, the mortgagee 

to credit the rents and profits first to interest, and the balance 

to principal, and the deficiency, if any, to be paid by the mort¬ 
gagor. 

(4) Simple mortgage repayable in a specified time, but giving the 
mortgagee a power to foreclose if a creditor brought a suit 
against the mortgagor or attempted to attach his property. 

(5) Mortgage where possession is partly given and there is no 
covenant to pay. 

(6) Mortgage with cdvenant to pay interest, but with no covenant 
to pay the principal. 

(.7) The othi, kanom and peruartham forms of mortgages prevailing 
in Madras, san mortgages prevailing in Gujrat, and iladarawara 
mortgages prevailing in South Canara. As to the incidents of 
these mortgages, see section 98. 


See also the undermentioned cases. 6 


2a. See (’42) 29 AIR 1942 Oudh 172 (174) 
17 Luck 362 : 197 Ind Cas 164, Ram Pada - 
rath v. Nimar Singh. 

3. (’47) 34 AIR 1947 Lah 40 (46, 47) : ILR 
(1946) Lah 805 : 228 Ind Cas 326 (FB), 
Mohd. Saeed v. Abdul Alim. 

T Mortgage ceases to be usufructuary and 
becomes simple mortgage — Mortgagee 
can bring mortgaged property to sale: 
AIR 1933 Lah 151 overruled.] 

*(’27) 14 AIR 1927 P C 32 (36) : 50 Mad 
180 : 54 Ind App 68 : 100 Ind Cas 86 
(PC), Ramarayanimgar v. Maharaja of 
Venkatagiri. 

(*30) 17 AIR 1930 Pat 152 (152) : 120 Ind 
Cas 308, (DB), Kamal Nayan v. Ram 
Nayan. (Possessory mortgage — Cove¬ 
nant to pay on fixed date coupled 
with stipulation that if . money is 
not paid mortgage would continue, does 
not amount to a covenant to repay — 
Mortgagee not entitled to sue for sale.) 

< *22) 9 AIR 1922 Pat 167 (169) : 1 Pat 350 : 
65 Ind Cas 666 (DB), Jag Sahu v. Mt. 
Ram Sakhi. (Where a due date is fixed 
for payment of the mortgage-money in 
a mortgage deed the mortgage is not a 
pure usufructuary mortgage and the 
mortgagee is entitled to sue for sale im¬ 
mediately after the due date has passed 
even though he still remains in posses¬ 


sion of the property.) 

(’42) 29 AIR 1942 Cal 55 (58) : 198 Ind Cas 
674 (DB), Akbar Ali v. Mafijuddin. 

(Where in a usufructuary mortgage there 
is a personal covenant to pay it becomes 
an anomalous mortgage.) 

(’91) 14 Mad 232 (234) (DB), Ramaya v. 
Guruva. 

4. t (’02) 26 Bom 252 (258) : 3 Bom L R 
778 (FB), Tukaram v. Ram Chand. 

(’98) 21 Mad 1 (3) (DB), Visioalinga Pitlai 
v. Palaniappa Chetti. 

5. (’19) 6 AIR 1919 P C 121 (123) : 15 Nag 
L R 134 : 56 Ind Cas 717 (PC), Madho 
Rao v. Gulam Mohi-ud-din. (Mortgagor 
to repay by instalments with interest or 
to redeem at any time—Mortgagee to re 1 - 
main in possession—Mortgage held ano¬ 
malous.) 

(’40) 27 AIR 1940 Cal 426 (428) : 191 Ind 
Cas 713 (DB), Khoaj Jamadar v. Abdul 
Sobhan. (A usufructuary mortgage with 
a clause that if the mortgagor does not 
pay off the mortgage-money in accord¬ 
ance with the demand of the mortgagee 
the latter will be entitled to realize the 
money by auction sale of the mortgaged 
property with the help of the Court) 

(’40) 27 AIR 1940 Cal 372 (372, 373) : 189 
Ind Cas 866, Suresh Chandra v. Jadav 
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41. Simple mortgage usufructuary.—A combination of a simple 


Chandra. (A mortgage deed provided 
that on receipt of certain amount the 
possession of the property was made over 
to the mortgagee—It was then stipulated 
that after a period of 28 years the debt 
would be extinguished both as regards 
the principal and interest—There was a 
stipulation by which the mortgagor 
agreed that in the event of the mortgagee 
being dispossessed of the property in any 
way, the mortgagor would on account of 
the period of dispossession, be liable to 
pay interest at certain rate per month— 
There was, in addition to this, a personal 
covenant to pay— Held that the mortgage 
in question was an anomalous mortgage.) 
C38) 25 AIR 1938 Lah 145 (147) : 181 Ind 
Cas 620 (DB), Aft. Mohan Devi v. TaZib 
Mehdi Khan. (Where a mortgage deed 
contained one clause which would make 
It a usufructuary mortgage but another 
clause provided in the most explicit terms 
for recovery of the amount due from the 
mortgaged property, held that the mort¬ 
gage was not usufructuary but was ano¬ 
malous.) 

(’40) 27 AIR 1940 Nag 156 (157) : ILR 

(1941) Nag 607 : 190 Ind Cas 641 (DB), 
Sitaram v. Krishnarao. (Words in the 
mortgage were “if the amount of this 
mortgage deed is not satisfied according 
to the stipulation agreed upon the mort¬ 
gaged property shall stand foreclosed as 
given below. I will have no connexion 
with the mortgaged property in future” 
—The words “lahan gahan” were used— 
Deed held to be anomalous mortgage and 
not mortgage by conditional sale.) 

(’34) 21 AIR 1934 Rang 159 (159) : 152 Ind 
Cas 494, Chanyin Sein v. Afg. Aung Thein. 
(Mortgage was in the first instance a 
simple mortgage and in the event of non¬ 
payment of principal sum on the date 
fixed, mortgage to be converted into usu-. 
fructuary mortgage.) 

(’28) 15 AIR 1928 Rang 16 (17) : 5 Rang 

558: 105 Ind Cas 558 (DB), Gupta v. 
Administrator General of Burma. 
(Where a mortgage deed contained a 
covenant to pay interest but nowhere 
was there any covenant to repay the 
principal and subsequently the mortga¬ 
gor deposited certain title deeds not 
mentioned in the mortgage as further 
security— Held that it was an anomal¬ 
ous mortgage.) 

(*37). 24 AIR 1937 Rang 151 (152): 14 

Rang 685: 169 Ind Cas 295, U. San v. 
Mating Sein. (Mortgage with posses¬ 
sion for limited period with right of re¬ 
demption to mortgagor on being de¬ 
manded by mortgagee—Mortgage held 
anomalous.) 

(*0f) 10 Oudh Cas 14 (16) (DB). Sardar 


Singh v. Collector of Shahjahanpur . 

(’90) 12 All 203 (205) : 1890 All W N 87 
(DB), Hikmatullah Khan v. Imam AZi. 

(’03) 6 Oudh Cas 167 (171), Tikam Singh 
v. Makrand Singh. 

(’19) 6 AIR 1919 Oudh 418 (419) : 21 Oudh 
Cas 341: 50 Ind Cas 220, Kalka v. 
Mathura Das. 

(’13) 21 Ind Cas 457 (458) (DB), (All), 
Manohar Singh v. Lachman Singh. 

(’99) 2 Oudh Cas 12 (17), Kanhya Bakhsh 
v. Mehdi Ali. 

(’41) 28 AIR 1941 All 169 (171): ILR 
(1941) All 240: 194 Ind Cas 520, Ujagar 
Lai v. Lokendra Singh. (Mortgage 
without possession—Mortgagor not en¬ 
titled to redeem before five years—On 
nonpayment mortgagee given a right of 
foreclosure—No ostensible sale or any 
requirement of S. 58 (c)— Held, ano¬ 
malous mortgage.) 

(’27) 14 AIR 1927 Cal 836 (840) : 54 Cal 
687 : 104 Ind Cas 833 (DB), Solema Bibi 
v. Hafez Md. Hoosein. (A mortgage bond 
ran thus: “We shall pay off your said 
amount within three years from to-day. 
But, if in the meantime a third party 
brings any suit against us or any one of 
us and attaches or endeavours to bring 
into auction any property of us, then, 
without waiting for the due date, you 
shall fortwith bring a suit for foreclo¬ 
sure of this kot kobala and having got a 
decree shall be owners of the proper¬ 
ties mentioned in the schedule”— Held 
that the document was not a mortgage 
by conditional sale but an anomalous 
mortgage.) 

(’37) 24 AIR 1937 Pat 261 (262) : 169 

Ind Cas 75 (DB), Beni Madho v. Janki 
Pandey. (In a dakhali-rehan deed, the 
mortgagors stated that they had taken 
a loan which they expressly promised 
to pay by a certain date—It was next 
stipulated that in the event of non-pay¬ 
ment, the creditors would be put in 
possession of certain property as dak- 
ali-rehandars until payment—There 
was a further stipulation that if the 
creditors, through any act done by the 
mortgagor or in any manner failed to 
get possession over the property, they 
should be at liberty to realize the prin¬ 
cipal with interest from the person 
and properties of the mortgagors or 
from the rehan property in any manner 
they liked— Held that the mortgage was 
of an anomalous kind.) 

(15) 2 AIR 1915 Oudh 16 (22) : 18 Oudh 
Cas 10: 28 Ind Cas 161 (DB), Sundar 
Dei v. Baldeo Bakhsh Singh. 

c 24) 11 AIR 1924 Cal 592 (593) : 81 Ind 
Cas 768 (DB), Gajadhar v. Sibananda. 
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mortgage and a usufructuary mortgage often referred to as a “simple 
mortgage usufructuary” was not classed under the Act as it stood before 
1929, as an anomalous mortgage 1 though in some cases 2 it was referred 
to as anomalous mortgage. Under the present section it is an anomalous 
mortgage. 3 ■ *• 

The characteristic of this mortgage is that the property is collaterally 
pledged as in the case of a simple mortgage with a covenant to pay, 
and the mortgagee is given the usufruct of it by allowing him to take 
the rents and profits. 4. In the undermentioned cases 6 it was held that 


Section 58—Note 41 

1. (’29) 16 AIR 1929 PC 139 (141): 4 

Luck 363 : 56 Ind App 299: 116 Ind 
Cas 414 (PC), Narsing Partab v. Md. 
Yaqub Khan. 

(18) 5 AIR 1918 Mad 572 (573) : 42 Ind 
Cas 438 (DB), Pandiyan Pillai v. Vel- 
layappa Rowther. (Per Sadashiva Aiyar, 

J.) 

(’04) 7 Oudh Cas 11 (12), Ram Parshad v. 
Umrao. 

(’39) 26 AIR 1939 Pat 540 (542) : 182 Ind 
Cas 132 (DB), Butto Kristo Roy v. Go- 
vindaram Marwari. 

(14) 1 AIR 1914 Mad 42 (44) : 38-Mad 667: 
22 Ind Cas 54 (DB), Srinivasa Aiyangar 
v. Radhakrishna Pillai. 

(’21) 8 AIR 1921 Oudh 216 (217) : 65 Ind 
Cas 449, Dal Chand v. Sita Ram. 

(13) 16 Oudh Cas 90 (92) : 19 Ind Cas 
748 (748), Lalta Prasad v. Hori Lai. 

2. (’89) 13 Bom 90 (94) :, 13 Ind Jur 181 
(FB), Motiram v. Vital. 

(’02) 27 Bom 600 (603): 5 Bom LR 537 
(DB), Amarchand Lakhmaji v. Kila 
Morar. 

(10) 6 Nag LR 20 (25) : 5 Ind Cas 701 
(704), Fida Ali v. Jsmailji. 

(’32) 19 AIR 1932 Mad 768 (770) : 139 Ind 
Cas 449 (DB), Venkataratnam v. Vara- 
haliah. (Mortgage before 1929.) 

(18) 5 AIR 1918 Mad 572 (573) : 42 Ind 
Cas 438 (DB), Pandiyan Pillai v. Vella- 
yappa Rowther. (The condition for con¬ 
verting the mortgage held invalid as 
clog on redemption.) 

(’29) 16 AIR 1929 Lah 289 (290) : 116 Ind 
Cas 214, Ghulam Mahomed v. Mahomed 
Husain. 

(’86) 1886 All WN 212 (213) (DB), Jugal 
Kishore v. Ram Sahai. 

[See also (1900) 1900 Pun Re No. 23 p. 82 
(84) : 1900 Pun LR No. 43, p. 178 (181), 
Milki Ram v. Achhru Mai.} 

3. (’34) 21 AIR 1934 Oudh 255 (255) : 10 
Luck 10: 148 Ind Cas 1197 (DB), Ram 
Locliun v. Bachchu Chaube. 

(’39) 26 AIR 1939 All 615 (616) : 184 Ind 
Cas 873, Mir Singh v. Raghubir Singh. 

[ See also (42) 29 AIR 1942 Oudh 172 
(174) : 17 Luck 362: 197 Ind Cas 164, . 
Ram Padarath v. Nimar Singh.] 

4. (’04) 27 Mad 526 (527) : 14 Mad L 

Jour 61 (FB), Kangaya Gurukal v. Kal- 


limuthu Annavi. 

t (’93) 17 Bom 425 (428) (DB), Mahadaji 
v. Joti. 

(’14) 1 AIR 1914 Nag 36 (37) : 10 Nag LR 
185 : 27 Ind Cas 498, Ram Ghulam v. 
Bala Prasad. 

[See also (’03) 27 Bom 600 (603) : 5 Bom 

LR 537 (DB), Amarchand Lakhmaji v. 
Kila Morar.} 

5. (’03) 5 Bom L R 119 (121) (DB), 

Shirdar v. Ganga Ram. 
t(’93) 17 Bom 425 (428) (DB), Mahadaji 
v. Joti. 

(’10) 6 Nag L R 20 (25) : 5 Ind Cas 701 
(704), Fida Ali v. Jsmailji. 

(’10) 34 Bom 462 (466) : 7 Ind Cas 446 (446) 
(DB), Dattambhat Rambhat v. Krishna 
Bhat. 

(’98) 21 All 4 (9) : 1898 All WN 167 (DB), 
Jafar Husain v. Ranjit Singh. 

(’88) 1888 All WN 171 (172) (DB), Umrao 
Begam v. Vali Ullah. 

(’86) 1886 All WN 212 (213, 214) (DB), 

Jugal Kishore v. Ram Sahai. 

(’81) 1881 All WN 63 (64) (DB), Ram 
Baksh v. Nohar Pandey. 

(’28) 15 AIR 1928 Lah 355 (357) : 110 Ind 
Cas 81 (DB), Atma Ram v. Surjan. 
(’14) 1 AIR 1914 AH 350 (350) : 24 Ind Cas 
867 (DB), Behary Lai v. Deokinandan. 
(’10) 6 Ind Cas 795 (796) (DB) (All), 

Salamat-ul-lah v. Partab Singh. 

(’08) 30 All 162 (162): 1908 All WN 70 
(DB), Narpat v. Ram Saran Das. 
t (’94) 17 Mad 131 (133) : 4 Mad L Jour 
50 (FB), Sivakami Ammal v. Gopalla 
Savundram. 

(’96) 19 Mad 411 (413): 6 Mad L Jour 
210 (DB), Udayana Pillai v. Senthivelu 
Pillai. 

t (’33) 20 AIR 1933 Mad 613 (615): 56 

Mad 892: 148 Ind Cas 1029 (DB), Damo- 
dara Shanbhogue v. Chandapur Pujari. 
(Held that the deed contained no person¬ 
al covenant to pay, so as to entitle the 
plaintiff to sue for sale.) 

(’66) 6 Suth WR 283 (284) (DB), Munoo- 
lal v. Baboo Reet Bhooban Singh. 

(’10) 6 Ind Cas 153 (153) (DB), (Cal), 
Pitambar Purkait v. Madhu Sudan Man- 
dal. jv 

[See also (’35) 22 AIR 1935 Lah 103 (104) : 
16 Lah 612: 158 Ind Cas 206 (DB), Qa- 
dir Parast Khan v. Mehr Nur Moham- 
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a personal covenant to pay would entitle the mortgagee to sue for sale 
though merely as usufructuary mortgagee he could not do so. (There 
is, however, a difference of opinion on this point. See S. 67 Note 15 
and S. 68 Note 17.) Where, under an instrument purporting to be a 
mortgage, possession is transferred and there is a stipulation to pay the 
money at a particular time, failing which the property is to be regarded 
as sold to the mortgagee, it was held that it was a simple mortgage 
usufructuary an£ not a mortgage by conditional sale. 6 Where a mort¬ 
gage provided that if the mortgagee took possession, he would be entitled 
to receive the rents and profits in lieu of interest, but that, if during the 
period of possession the profits do not cover the amount of interest at a 
■certain rate, the mortgagor will make good the deficiency, it was held 
by their Lordships of the Privy Council that this was a combination of 
a simple and a usufructuary mortgage. 7 A stipulation in a mortgage 
■document ran as follows: “If according to the terms of the 
deed the interest of each year be not paid on the due date, these terms 
will not prevent you (mortgagee) from recovering the amount without 
waiting for the due date. If interest is not paid, you can enter upon the 
property and pay yourself the interest and also portion of the principal 
if the income is available for that purpose also.” It was held that the 
mortgage was primarily a simple mortgage, though in certain events, it 
might be converted into a usufructuary mortgage. 8 See also the under¬ 
mentioned case. 9 

42. Limitation to enforce mortgages.—See Articles 132, 134, 147 
and 148 of the Limitation Act. 

43. Sale in execution of mortgage decrees and money decrees.— 
See O. 21 R. 94, Note 8 and O. 34 R. 5, Note 19 of the A.I.R. commenta¬ 
ries on the Civil Procedure Code, 4th (1944) Edn. 

Where a simple mortgagee obtains only a money decree against the 
mortgagor and sells the property in execution, the auction-purchaser gets 
only the right, title and interest of the judgment-debtor at the time of 
the sale. 1 But a sale in execution of a mortgage decree will pass the 

from the obligee and further contained an 
agreement by the executant to pay certain 
interest per year regularly and that in 
default of payment of interest he would 
put obligee in possession of the ‘mortga¬ 
ged property’ as detailed below in the 
deed. The obligees were at liberty to 
enjoy the usufruct and appropriate the 
profits to the interest and the executant 
was to take back the property on pay¬ 
ment of the entire money due to the 
obligee. There was a further mention 
of ‘mortgage’ in the deed. It was con¬ 
tended that the deed was a simple 
money bond at the date of execution 
which was to be converted into mort¬ 
gage on the event of default. It was 
held that the deed was a mortgage deed 
from the date of its execution, of the kind 
known as anomalous mortgage.) 

Section 58—Note 43 

1. (75) 1 All 240 (245) (FB), Khub Chand 
v. Kalian Das. 


mad. (Mortgage partly usufructuary con¬ 
taining express promise to pay on par¬ 
ticular date and redeem land—Mortgage 
is anomalous one—Land not liable to 
be sold under the Punjab Land Aliena¬ 
tion Act in execution of decree—Mort¬ 
gagee can give up security and obtain 
simple money decree.)] 

Also see Note 35. 

6. (’21) 8 AIR 1921 Mad 12 (10) : 43 Mad 
589 : 57 Ind Cas 724 (FB), Venkiah v. 
Donga Pallayi. 

7. (’06) 28 All 225 (231) : 33 Ind App 42 
(PC), Jawahir Singh v. Someshar Dat. 

[See also (’29) 16 AIR 1929 Sind 235 (237) : 
120 Ind Cas 91 (DB), Parumal v. Abdul 
Rauf.] 

8. (17) 4 AIR 1917 Mad 198 (199): 34 

I.C. 411 (DB), Ramachandra v. Maha¬ 
rajah of Jeypore. 

S. (’43 ) 30 AIR 1943 All 337 (339) : ILR 
(1943) All 802: 209 Ind Cas 396 (FB), 
Chhadam Rai v. Ram Naresh. (A bond 
mentioned the receipt of certain amount 
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right, title and interest of the judgment-debtor existing not at the time 

of sale, but at the time of the mortgage . 2 If a mortgagee puts up the 

mortgaged property for sale in execution of a decree, he sells the entire 

interest that he and the mortgagor could jointly sell and not merely the 

right, title and interest of the mortgagor as they stood at the time of the 
sale. 3 


* 4 *- MlscelIaneous —Construction.—Where the instrument is of a 
doubtful character it is incumbent on the Court to ascertain the intention 
of the parties as disclosed in the deed itself.’ The scope of the mortgage 
deed with respect to the items of the property mortgaged is to be deter¬ 
mined from the intention of the parties as expressed in the deed. 2 A 
gave a mortgage to B, and it was stated therein that if the mortgagor 
sold the mortgaged property or any part of it, he would pay over the 
entire proceeds to B. A subsequently sold a part of the property to C 
without the consent of B, and a portion of the proceeds was paid to B. The 
question arose whether the clause empowered the mortgagor to sell the 
mortgaged property to any one without the consent of the mortgagee free 
of the mortgage. It was held by the Judicial Committee that it did not, 

but that it was merely a provision for piecemeal redemption. 3 Their 
Lordships observed: 


The essence of a transaction by way of loan on security, is that 
the lender, unwilling to rely solely on the personal liability of the 
borrower requires, in addition to be given a right in rem; and, to 

' ! nSert l n the S£ ? me docum ent a provision by which the borrower bes¬ 
tows the required right in rem , and a provision enabling the bor¬ 
rower to destroy it forthwith, is a proceeding difficult to contemplate 
as probable. To reach the conclusion that such is the intention and. 
operation of a mortgage security, their Lordships would require to- 

be confronted with language admitting of no possible doubt as to 
its meaning.” 

A mortgage deed specifically enumerated certain villages as the pro- 
perty mortgaged but in describing the rent thereof, included the rent of 
other villages also. It was held that the mortgage should be treated as 
operative only in respect of the villages specifically mentioned, because 
mere was a specific mention of certain properties followed by a descrip¬ 
tion which if taken literally would have the effect of widening the des¬ 
cription which had preceded.* 


i o kk!k th ^ nde ™ entl0ned case 5 the land mortgaged was stated to be 
1Z ^ghas out of the mortgagor’s holding of 15 bighas. The proportionate 
rent was also stated. The mortgagee obtained a decree for sale and the 


2. (75) 1 All 240 (245) (FB), Khub Chand 
v. Kalian Das. 

3. (79) 4 Cal 817 (820, 823) (DB), Mutko- 
ra Nath Pal v. Chundermoney Debia. 

Section 58—Note 44 

1. (’42) 29 AIR 1942 Nag 115 (116) : ILR 

(1942) Nag 592: 202 Ind Cas 595 (DB), 
Vithoba Udebhanji v. Narayan Sonaji. 
(In other words the Court has to ascer¬ 
tain what the parties meant by the words 
they have used and to give effect to the 
intention which is expressed by the 
words used by the parties themselves. 
AIR 1932 P C 252 quoted and relied on.) 

(’08) 10 Bom LR 615 (616) (DB), Krishna 


Bhaichand v. Hari Janardhan. (21 All 
4 followed.) 

2. (’68) 3 Agra 27 (29) (DB), Gujadhav 
Pershad v. Kunhya Lall. 

3. (’37) 24 AIR 1937 PC 124 (126): ILR 

(1937) Lah 245 : 64 Ind App 126: 31 

Sind LR 271: 167 Ind Cas 786 (PC),. 

Nathumal v. Raman Mai. 

4. (’14) 1 AIR 1914 Cal 793 (794) : 24 Ind 

Cas 465 (DB), Amrita Lai v. Nritya 

Gopal. 

5. (’36) 23 AIR 1936 Cal 780 (781): 167 
Ind Cas 993, Dukhiram Madhu v. Ram- ■ 
lakshmi Falia. 
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property was sold by auction. It was, however, subsequently found that 
the holding contained 25 bighas, but the rent was the same. The auction- 
purchaser, therefore, claimed possession of the land in proportion to the 
rent stated in the bond out of the 25 bighas. It was held that it 
was not correct, as between a debtor and a creditor, to give the creditor 
a larger portion than what was mortgaged to him just because of the 
proportion of the rent. 

By a bond, a mortgagor charged a half share of the profits of his 
mouza with the payment of the mortgage-debt and interest. It was fur¬ 
ther stipulated that the mortgagee should take the management of the 
mouza, render accounts to the mortgagor and, if the mortgagor failed to 
pay the debt when due, the mortgagee should continue in possession till 
all the debt was paid. It was also provided that the mortgagor will have 
no power to transfer or alienate the property. It was held that it was a 
mortgage of the profits of the mouza and not the mouza itself. Had the 
last condition stood alone it would have been sufficient to constitute a 
simple mortgage of the estate itself. 6 

A usufructuary mortgage was to take profits in lieu of interest 
which was fixed. Any deficiency was to be paid by the mortgagor and 
in case of default the mortgagee was to recover it from the property Z. It 
was held that Z was secured for the payment of the deficiency in 

interest. 7 

A mortgaged property to B. Afterwards a dispute having arisen 
between them, it was agreed that the property should be put in posses¬ 
sion of the mortgagee and he should take the interest from the profits 
and the excess should be paid to the mortgagor. The arrangement was 
to come into effect on the same date and was recorded by the Court 
(Revenue). It was held that this arrangement effected a fresh con¬ 
tract of mortgage. 8 


" 59 . Where the principal money secured is one hundred rupees or 

Mortgage when to be by upwards, a mortgage ‘[° th f r tl ' a " a mortgage by 
assurance. deposit of title-deeds] can be effected only by a re¬ 

gistered instrument signed by the mortgagor and attested by at least two 
witnesses. 

Where the principal money secured is less than one hundred rupees, a 
mortgage may be effected either by ‘[a registered instrument] signed and 
attested as aforesaid, or (except in the case of a simple mortgage) by deli¬ 
very of the property. 

<*[ * * * * »:« * * ]. 

a. As to limitation to the territorial operation of S. 59 see S. 1. Section 59 ex¬ 
tends to every cantonment in British India— see S. 287 of the Cantonments Act, 1924 
(n of 1924). 

b. These words were inserted by S. 20 of the Transfer of Property (Amend¬ 
ment) Act, 1929 (XX of 1929). 

c. Substituted for “an instrument” by Section 3 of the Transfer of Property 
(Amendment) Act, 1904 (VI of 1904). 

d. The third paragraph was omitted by S. 20 of the Transfer of Property 

(Amendment) Act, 1929 (XX of 1929). __ 

8. (’25) 12 AIR 1925 Oudh 308 (309) : 27 
Oudh Cas 357 : 84 Ind Cas 150, Balak 
Dasaundhi v. Deputy Commissioner of 
Fyzabad. 


8. (75) 1 All 611 (612, 613) (DB), Ganga 
Prasad v. KusyaH Din. 

T. (’12) 16 Ind Cas 982 (983) (DB) fAll), 
Bhola Das v. Bishanath Lai. 


3 T. P.—66/1 
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Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. “Principal money secured”. 

4. Mortgage when sum secured is one 
hundred rupees or upwards. 

5. Mortgage where sum secured is less 
than one hundred rupees. 

6. Registered instrument. 

7. “Signed.” 

8. Attested by two witnesses. 

9. Attestation and estoppel. 


10. Registration of memo accompanying 
deposit of title deeds. See Note 39 
on S. 58. 

11. Material alteration of mortgage docu¬ 
ment—Effect. 

12. Mortgage by company. 

13. Registered document when takes effect. 

14. Unregistered bond—Admissibility in 
evidence. 

15. Effect of transaction where mort¬ 
gage is not registered or registration 
is invalid. 


TOPIC INDICATOR 


Effect of invalid attestation. See Note 8. 
Effect of registration. See Note 13. 

Mode of transfer. See Note 2. 

Mortgage must be signed by the mort¬ 
gagor. See Note 7. 


Movables—Section does not apply. See 
Note 2. 

Registration must be valid. See Note 6. 
Rules as to proof of attested document. 
See Note 8. 


1. Legislative changes.—The old section ran as follows: 

“59. Where the principal money secured is one hundred rupees 
or upwards, a mortgage can be effected only by a registered instru¬ 
ment signed by the mortgagor and attested by at least two witnesses. 

Where the principal money secured is less than one hundred 
rupees, a mortgage may be effected either by a registered instrument 
signed and attested as aforesaid, or (except in the case of a simple 
mortgage) by delivery of the property. 

Nothing in this section shall be deemed to render invalid mort¬ 
gages made in the towns of Calcutta, Madras, Bombay, Karachi, 
Rangoon, Moulmein, Bassein, Akyab and in any other town which 
the Governor-General in Council may, by notification in the Gazette 
of India, specify in this behalf, by delivery to a creditor or his agent 
of documents of title to immovable property, with intent to create a 
security thereon.” 

The last paragraph has now been transferred to S. 58 (f) and the 
words “other than a mortgage by deposit of title deeds” inserted in the 
first paragraph as a consequential amendment. 

The words “a registered instrument” in the second paragraph were 
inserted for the words “an instrument” by Act VI of 1904. See Note 5. 

2. Scope of the section.—This section prescribes the mode in which 
a mortgage is to be effected. Before the passing of this Act no written 
conveyance was necessary by the law of India. 1 An oral mortgage could 
be validly made without writing, by simple delivery of possession. 2 


Section 59—Note 2 

1. (14) 1 AIR 1914 PC 27 (29): 42 Cal 
801 : 42 Ind App 1: 28 Ind Cas 930 (PC), 
Mahomed Musa v. Aghore Kumar. 

(’95) 17 All 252 (261): 1895 All WN 97 
(DB), Himalaya Bank Ltd. v. F. W. 
Quarry. 


2. (16) 3 AIR 1916 P C 41 (43) : 38 All 
494: 43 Ind App 264: 39 Ind Cas 11 
(PC), Ahmad Rasa v. Ahid Husain. 

(’82) 6 Bom 193 (200) (FB), Sobhagchand 
Gulabchand v. Bhaichand. (In Gujrat, 
in cases of San mortgages, delivery too 
was not necessary.) 
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Where, however, a mortgage securing a sum of more than one hundred 
rupees was created by a written instrument it was required to be regis¬ 
tered under the provisions of the Registration Act. 3 Under this section— 

(1) A simple mortgage can be made only by a registered instru¬ 
ment, whatever be the amount of the principal money 
secured. 4, 

(2) A mortgage, other than an equitable mortgage, can be made 
only by a registered instrument if the principal money 
secured by it is one hundred rupees or upwards. 

(3) A mortgage, other than a simple mortgage or an equitable 
mortgage, can be made either by a registered instrument 
or by delivery of possession if the principal money secured 
by it is less than one hundred rupees. 

The section does not say in what form an equitable mortgage is to 
be made. But S. 58(f) makes it clear that such a mortgage is effected by 
delivery of the title deeds with the intention of creating security in the 
property comprised in such deeds. 

All mortgages, to be valid, must conform to the requirements of this 
section. Thus, even anomalous mortgages such as a kanom or a melcharth 
or melkanom rent, must, in order to be valid, conform to these require¬ 
ments 6 . 

This section does not apply to territories for the time being excluded 
from the operation of the Registration Act, 1908. 6 By sub-s. (1) of S. 287 
of the Contonments Act, 1924, this section has been extended to canton¬ 
ments. 

A mortgage of moveables is not within the Act and is not governed 
by this section and does not require to be registered or attested. 7 

Though the principles of this Act have been applied in the Punjab 
as being rules of justice, equity and good conscience, the technical rules, 
such as are referred to in this section, relating to the execution, and at- 


(’82) 6 Bom 168 (175) (FB), Lukshmandas 
Sarupchand v. Dasrat. (Do.) 

(’84) 6 All 581 (583) : 1884 All W N 183 
(DB), Nathu Ram v. Phulchand. (No 
delivery of possession, hence no valid 
mortgage.) 

Also see S. 2, Note 5 and S. 9, Note 1. 

3. (’69) 12 Suth WR 163 (164) (DB), 

Kala Chand v. Gopal Chunder. 

(’69) 12 Suth WR 222 (223) (DB), Nilma- 
dhab Singh v. Fatteh Chand. 

(’76) 25 Suth WR 78 (78) (DB), Shibo 

Soondurree v. Soudaminee. 


(’71) 6 Beng LR (App) 69 (70), Buttoo - 
kristo Doss v. Khettra Chandra. (If un¬ 
registered it could be a basis for a suit 
only.) 

4. (’ll) 12 Ind Cas 25 (26) (Low Bur), 
Mg Shwe Bya v. Chawari Mutu. 

5. (’21) 8 AIR 1921 Mad 243 (245): 44 
Mad 344 : 62 Ind Cas 386 (DB), Kanna 
Kurup v. Thamasikum Varma Raja. 

6. See Section 1. 

7. (’24) 11 AIR 19J84 Mad 542 (544) : 79 


Ind Cas 2 (DB), Gnanamuthu Nadan v. 
Veilukanda Nadathi. (An othi deed of 
palmyrah trees for Rs. 152 where no 
limitation is placed on the transferor’s 
right of enjoyment over the land.) 
f (’41) 28 AIR 1941 Mad 805 (805) : 197 
Ind Cas 259, Vasudevan Nambudripad 
v. Maria Kutti Umma. 

{See (’33) 20 AIR 1933 All 50 (51, 52, 53) : 
54 All 437 : 140 Ind Cas 491, Shiv Dayal 
v. Putto Lai. (Mortgage with possession 
of fruit bearing trees is transfer of in¬ 
terest in immovable property.) 

(’ll) 9 Ind Cas 478 (478) (All), Mangal 
Sen v. Naoli. (A mango grove, apart from 
the land on which it stands, is not im¬ 
movable property within the meaning of 
S. 3 TP. Act.) 

(’26) 13 AIR 1926 All 164 (164) : 89 Ind 
Cas 410, Babu Ram v. Ram Sarup. 
(Under S. 3 of the Transfer of Property 
Act growing crops are not immovable 

property.)] 
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testation of a mortgage as required by this section, have never been ap¬ 
plied. 8 The same principles applies to a part of the Province of Delhi 
where the Act is not in force. 9 Where the mortgage is executed in a 
place to which the Act applies but the property is situated in another 
place to which the Act does not apply, the form and validity of the con¬ 
veyance is determined not by the lex loci contractus but by the lex situs 
of the property involved, 9 " 

In the undermentioned case 10 it was observed that the Act is not 
exhaustive and that an award of arbitrators could create a valid mort¬ 
gage though unattested and unregistered. It is submitted that this view 
is not correct. It may create a charge, but not a mortgage. 

Section 63A of the Dekkhan Agriculturists’ Relief Act (XVII of 
1879) does not affect the requisition prescribed by this section and so a 
document oi. mortgage, though properly executed in accordance with 
S. 63A of that Act, will be invalid if it is not duly attested as required 
by this section. 11 

8. “Principal money secured.”—If the principal money secured is 
less than one hundred rupees, the mortgage can be made without a regis¬ 
tered instrument. Thus, a mortgage for Rs. 99 payable in two years with 
interest at 12 per cent, per annum can be made without a registered in¬ 
strument even though the total amount secured including interest will 
be more than one hundred rupees. In other words, interest is not to be 
taken into account in estimating the amount secured. Section 17 of the 
Registration Act makes no reference to the “principal money” as being 
the value of the right or interest created by a mortgage but it has been 
held that even under the said Act, that is the amount that is to be con¬ 
sidered for the purpose of deciding whether the registration of the mort¬ 
gage instrument is optional or compulsory. 1 


8. (’28) 15 AIR 1928 Lah 148 (149) : 108 
Ind Cas 57, Kunwar Ram v. Ghugi. 

(’29) 16 AIR 1929 Lah 495 (495) : 116 Ind 
Cas 610 (DB), Maru Singh v. Mohru. 

C 36) 23 AIR 1936 Lah 946 (953) : 17 Lah 
686: 169 Ind Cas 157 (DB), Brij 

Raj v. Alliance Bank of Simla.. (Equi¬ 
table mortgage.) 

(’26) 13 AIR 1926 Lah 220 (221): 93 Ind 
Cas 359, Ranpat Singh v. Mangal. (Oral 
mortgage can be made whatever be the 
amount.) 

9. (’30) 17 AIR 1930 Lah 920 (922) : 

11 Lah 564: 129 Ind Cas 21 (DB), Ralli 
Brothers of Karachi v. Punjab National 
Bank Ltd. 

9a. (’47) 34 AIR 1947 Lah 324 (335) : ILR 
(1947) Lah 828 (FB), Mt. Iqbal Begam v. 
Uttam Chand. [AIR 1933 Lah 972 over¬ 
ruled.] 

10. (’24) 11 AIR 1924 Sind 23 (24) : 17 

Sind LR 178: 83 Ind Cas 548 (DB), 

Hotchand v. Kishinchand. 

11. (’09) 33 Bom 44 (49) : 1 Ind Cas 464 
(465) (DB), Ranu v. Laxman Rao. 

Section 59 Note 3 

1. t(’83) 5 All 447 (449, 450) : 1883 All 
WN 87 (FB), Habibullah v. Nakched 


Rai. (3 All 157 (FB) overruled: 1 All 
274 and 2 All 40 held no longer good- 
law.) 

(’78) 2 Bom 353 (355) (DB), Nana v. Anant. 

(’97) 10 CPLR 10 (13), Mt. Amruti Telin 
v. Govind Rao. 

(’78) 2 All 96 (97) : 3 Ind Jur 470 (DB), 
Karan Singh v. Ram Lai. 

(’79) 2 All 216 (218) : 4 Ind Jur 40 (DB), 
Ahmad Bakhsh v. Gobindi. 

( 82) 1882 All WN 209 (209) (DB), Khuda 
Bakhsh v. Kanizan. (A hypothecation 
bond for securing payment of Rs. 50 
with interest at 9 per cent, did not men¬ 
tion any due date—When sued on, the 
money due on the bond by calculation 
exceeded Rs. 100 —Held that this cir¬ 
cumstance would not necessitate the 
registration of the bond.) 

(’79) 4 Cal 61 (65, 67) : 2 Cal LR 547 

(DB), Ram Doolary Kooer v. Thacoor 

(’83) 12 Cal LR 444 (445) (DB), Panchi 
Dasi v. Ahmedulla. (Value of the interest 
created by mortgage is the sum secured 
by it and the interest is only a usuiruc 
of it.) 

(’08) 4 Nag LR 90 (95), Kuar Laxman Rao 
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4. Mortgage when sum secured is one hundred rupees or upwards. 
—Before the enactment of this Act, a mortgage could be made orally. 
And before the Registration Act of 1864, even a document of mortgage 
did not require to be registered whatever might be the amount of the 
mortgage. 1 

This Act lays down the manner in which a mortgage can be validly 
made. And it is a general principle that where a statute requires a trans¬ 
fer to be made in a particular manner, it can be made only in the way so 
pointed out by the statute, or by a decree of a competent Court. 2 The 
section requires that where the principal amount secured is one hundred 
rupees or upwards, a mortgage other than an equitable mortgage can be 
made only by a registered instrument. 3 An unregistered document of 


v. Keshao. 

(1900) 23 Mad 105 (112, 113) (FB), Kunhi 
Amma v. Ahmed Haji. 

(13) 21 Ind Cas 78 (78) (All), Jodh Ram 
v. Lajja Ram. (The bond showed that 
Rs. 91 were due and the mortgagor 
agreed to pay that sum in 18 years by 
six-monthly instalments of Rs. 5 each, 
carrying a certain interest—He was in 
case of default, liable for the payment 
of the whole sum of Rs. 180 plus inter¬ 
est—The deed, however, nowhere ex¬ 
pressly mentioned that in case of default 
Rs. 180 were recoverable—It was 

pleaded that the mortgage was for 
Rs. 180 and, it being unregistered, could 
not be enforced— Held that the princi¬ 
pal debt secured by the mortgage was 
not Rs. 180 but Rs. 91, which was to be 
paid in 18 years by six-monthly instal¬ 
ments of Rs. 5 each and the mortgage- 
deed did not, therefore, require regist¬ 
ration.) [See also (’84) 8 Bom 610 
(614) (DB), Nago v. Babaji. (Trans¬ 
action of assignment of mortgage.)] 
Section 59 Note 4 

1. (’79) 2 Mad 108 (110) : 3 Ind Jur 360 
(DB), Venkatanarasamviah v. Ramiah. 

2. (’41) 28 AIR 1941 PC 90 (92): ILR 
(1942) Mad 82: IL R (1941) Kar (PC) 
127 : 68 Ind App 136: 196 Ind Cas 497 
(PC), Krishnaswami v. Kamalamma. 
(It is invalid for all purposes and not 
merely between particular parties there¬ 
to. 

(’ll) 33 All 728 (731) : 12 Ind Cas 109 

(110) (DB), Rustam Ali Khan v. Gaura. 
(Order of Revenue Court based on com¬ 
promise of parties is neither admissible 
nor creates any title without registration.) 
(’27) 14 AIR 1927 All 411 (412) : 100 Ind 

Cas 733 (DB), Madan Mohan Lai v. 

Jfti Nandan Lonia. 

3. (’23) 10 AIR 1923 Rang 52 (54) : 11 

Low Bur Rul 456: 72 Ind Cas 34, C. 
Chaing Kytoan v. Ma Oo. 

('25) 12 AIR 1925 Oudh 628 (628) : 85 

Ind Cas 326, Ja/ar Khan v. Mt. Qadiran. 
(’31) 15 HD 281 (282), Brij Mohan Barai 
v. Hemraj Saithwar. 


(’35) 22 AIR 1935 All 578 (578): 156 I.C. 

813, Mt. Shamrati Kuer v. Kalika Singh. 
(’34) 21 AIR 1934 All 444 (445) : 148 Ind 
Cas 417 (DB), Ghanshyamdas v. Jai 
Narain. 

(’30) 17 AIR 1930 All 175 (176) : 124 Ind 
Cas 401, Nannhun v. Halka. 

(’79) 2 All 481 (483, 485) (DB), Surju 
Prasad v. Bhawani Sahai. 

(’06) 29 All 50 (52): 1906 All WN 281 
(DB), Ramji Mai v. Chhote Lai. (Where 
a person borrowed Rs. 198 and execut¬ 
ed two registered mortgage bonds for 
Rs. 99 each on the same date— Held that 
as there was nothing in the Registera- 
tion Act which forbade the splitting up 
of a transaction in this manner, the bonds 
were valid.) 

(’35) 22 AIR 1935 Cal 388 (388) : 156 Ind 
Cas 520 (DB), Satyanarayan v. Dinesh 
Chandra. 

(’ll) 34 Mad 64 (67) : 6 Ind Cas 504 (505) 
(DB), Mangalasamy Devar v. Subbiah 
Pillai. (Mortgage of future rents up¬ 
wards of Rs. 100.) 

(’27) 14 AIR 1927 Lah 763 (764) : 103 Ind 
Cas 702, Miss Lowrie v. Stephanatos. 
(Security bond hypothecating immov¬ 
able properly upwards of Rs. 100 to 
Slav a sale in execution proceedings.) 
('28)15 AIR 1928 Rang 242 (242) : 117 Ind 
Cas 59, Mauv.g Min Lxvin v. Mg. Tha 
Bow. (Party cannot escape registration 
by receiving money in instalments.) 
(’28) 15 AIR 1928 Rang 44 (45) : 5 Rang 

668: 107 Ind Cas 165 (DB), Maung Pwa 
v. Mating Po Sa. 

(’25) 12 AIR 1925 Rang 1 (1) : 2 Rang 313: 
84 Ind Cas 1023 (DB), Maung Tun Ya v. 
Maung Aung Dun. 

(’12J 17 Ind Cas 520 (520, 521) (All), Gau- 
ri Rai v. Mandhar Teli. 

| See also (’34) 21 AIR 1934 Rang 196 (197) : 
153 Ind Cas 56, Moti Ram v. Daw Hnin 
E. (Mortgage deed, though unregistered 
is admissible to prove loan.) 

(’14) 1 AIR 1914 All 559 (559) : 27 Ind 
Cas 430, Deo Chand v. Peary. (Case 
after the passing of the Registration Act 
• but before the passing of the T. P. Act.) 
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mortgage, in such a case, does not affect the property dealt with by it. 4 
Where such bond is executed in consideration of previous bonds the pre¬ 
vious bonds do not get merged in the unregistered bond and the promisee 
does not lose his right to proceed to enforce such previous bonds. 6 An 
oral mortgage, in a case where the sum secured is one hundred rupees 
or upwards is also invalid and conveys no interest. 6 No evidence is ad¬ 
missible to prove such a mortgage. 7 Where possession has been delivered 
to the lender in such a case, the borrower cannot sue for redemption on 
the basis of the mortgage. His remedy would be to sue for possession 
on title, and the lender’s remedy is to sue for recovery of the amount 
paid by him. 8 


(’98) 2 Cal WN 591 (593) (DB), Nem- 
dhari Roy v. Mt. Bissessari Kumari. 
(Simple mortgage-bond unregistered 
—Mortgage invalid.)] 

4. (’47) 34 AIR 1947 Pat 110 (111) : 225 Ind 
Cas 275, Bishun Singh v. Sheodliari Das. 
[S. 59 cannot be evaded by application 
of doctrine of part performance.] 

(’21) 8 AIR 1921 Oudh 203 (203) : 66 Ind 
Cas 680, Ram Autar v. Ram Asre. 

(12) 14 Ind Cas 815 (816) (Upp Bur), 
Nga Shwe Pa v. Mi Yon. 

(’04) 28 Mad 54 (56) (DB), Konchadi Shan- 
bhogue v. Shiva Rao. 

t ( 08) 31 Mad 330 (332): 3 Mad LTim 
317 (DB), Nagaruru Sambayya v. Tan- 
gatur Subbayya. 

5. i (12) 13 Ind Cas 858 (859) (DB) (Bom), 
Abdul Kayam v. Bahadur Vithoba. 

6. (’47) 34 AIR 1947 Pat 110 (111) : 225 Ind 
Cas 275, Bishun Singh v. Sheodhari Das. 
[The mortgagor’s admission that another 
person was in possession under an 
oral mortgage for a sum over Rs. 100 
will not be sufficient to prove the mort¬ 
gage nor an entry in the record of rights 
that the plaintiff was in possession as 
mortgagee. The principle once a mort¬ 
gage always a mortgage cannot be in¬ 
voked in such a case where there is 
no mortgage at all because of the ab¬ 
sence of a registered instrument.] 

(’35) 22 AIR 1935 Rang 230 (232): 13 

Rang 274: 157 I.C. 565 (FB), Ma Kyi v. 
Maung Thon. 

(17) 4 AIR 1917 Low Bur 128 (129) : 8 Low 
Bur Rul 334: 33 Ind Cas 163 (FB), Ma 
Htive v. Maung Lun. 

(’40) 27 AIR 1940 Rang 11 (12) : 1939 Rang 
LR 645: 186 Ind Cas 69 (FB), Maung 
Lu Pe v. Maung San My a. 

(’40) 27 AIR 1940 Rang 102 (103) : 1940 
Rang LR 7: 187 Ind Cas 762, Daw Yon 
v. U. Min Sin. 

(’25) 12 AIR 1925 Rang 55 (58) : 2 Rang 
429: 84 Ind Cas 302 (DB), Somasund- 
ram Chettiar v. Nachiappa Chettiar. 

(’26) 13 AIR 1926 Rang 201 (201) : 98 Ind 
Cas 194, Maung Po Sin v. Mg. Po Sin. 

(’37) 24 AIR 1937 Rang 473 (474): 173 

Ind Cas 926, Ma Ma Hnyo v. Maung Nyo 
Lone. 


(’37) 24 AIR 1937 Rang 148 (149): 169 

Ind Cas 945, U Talok v. Maung Tha 
Nyo. 

(’23) 10 AIR 1923 Rang 51 (51) : 73 Ind Cas 
1039, Mg. Aung v. Mg. Shwe Lin. 

7. (’35) 22 AIR 1935 Rang 230 (232) : 13 

Rang 274 : 157 I.C. 565 (FB), Ma 

Kyi v. Maunq Thon. 

(’25) 12 AIR 1925 Rang 291 (293) : 4 

Rang 1: 94 Ind Cas 567 (FB), Maung San 
Min v. Maung Po Hlaing. 

(’28) 15 AIR 1928 Ran 242 (242) : 117 Ind 
Cas 59, Maung Min Luin v. Maung Tha 
Baw. 

(’25) 12 AIR 1925 Rang 61 (62) : 2 Rang 
441: 84 Ind Cas 987, Maung Tun v. 

Maung Khan. 

(’32) 19 AIR 1932 All 259 (259)': 140 Ind 
Cas 42 (DB), Halka v. Nannhon. 

8. (’47) 34 AIR 1947 Bom 206 (208) : ILR 
(1947) Bom 228, Nimgappa Awwappa v. 
Danappa Sharnappa. [Usufructuary 
mortgage for over Rs. 100 not registered.] 

(’40) 27 AIR 1940 Rang 11 (12) : 1939 

Rang L R 645 : 186 Ind Cas 69 (FB), 

Maung Lu Pe v. Maung San Mya. 

(’17) 4 AIR 1917 Low Bur 128 (129) : 8 
Low Bur Rul 334: 33 Ind Cas 163 (FB), 
Ma Htwe v. Maung Lun. 
t(’35) 22 AIR 1935 Rang 230 (232): 13 
Rang 274: 157 Ind Cas 565 (FB), Ma 
Kyi v. Maung Thon. 

(’29) 16 AIR 1929 Rang 179 (181): 7 

Rang 140: 117 Ind Cas 577, Ma Thaing 
v. Mg. Chit On. (Where borrower sues 
for redemption, the plaint cannot he 
amended so as to convert the suit 
into one for possession.) 

(’28) 15 AIR 1928 Rang 53 (54) : 5 Rang 
679: 106 Ind Cas 503 (DB), Maung Kin 
Lay v. Maung Tun Thaing. 

(’25) 12 AIR 1925 Rang 1 (3): 2 Rang 
313: 84 Ind Cas 1023 (DB), Maung 
Tun Ya v. Maung Aung Dun. (Where 
in such a case, the borrower brings a 
suit for possession relying solely on 
his title, and has not offered to repay 
the loan, the suit should not be dis¬ 
missed but plaintiff should be grant¬ 
ed a decree for possession conditional 
on his paying back the loan.) 

(’28) 15 AIR 1928 Rang 44 (45) : 5 Rang 
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Until the mortgage document is registered the mortgagee is not 
under any obligation to advance the mortgage-money to the mortgagor. 
Till then there is no debt in the hands of the mortgagee payable to the 
mortgagor. A creditor of the latter cannot therefore attach such amount 
in the hands of the mortgagee. 9 

See also Notes 14, 15. 

5. Mortgage where sum secured is less than one hundred rupees_ 

Under the section as it stood before the year 1904, a mortgage for less 
than one hundred rupees could be made by an unregistered instrument 1 
or by delivery of the property. In dealing with questions of priority of 
registered over unregistered instruments under S. 50 of the Registration 
Act, difficulties arose by reason of the decisions of Courts that the provi¬ 
sions of that Act as regards priority were subject to the doctrine of 
notice. 2 This section was, therefore, amended by Act VI of 1904 by 


668: 107 Ind Cas 165 (DB), Maung 
Pwa v. Maung Po Sa. 

(’25) 12 AIR 1925 Rang 291 (293): 4 

Rang 1: 94 Ind Cas 567 (FB), Maung 
San Min v. Maung Po Hlaing. 

(’26) 13 AIR 1926 Rang 201 (202) : 98 

Ind Cas 194, Maung Po Sm v. Mg. Po 
Sin. 

(’32) 19 AIR 1932 All 259 (259, 260) : 140 
Ind Cas 42 (DB), Halka v. Nannhon. 
(’35) 22 AIR 1935 All 578 (578) : 156 Ind 
Cas 813, Mt Shamrati v. Kalika. 

(’ll) 34 Mad 64 (67) : 6 Ind Cas 504 (505) 
(DB), Mangalosamy Devar v. Subbiah 
Pillay. (Mortgage of future rents— 
Mortgagee, under an unregistered do¬ 
cument, is liable to be evicted as a tres¬ 
passer.) 

(’27) 14 AIR 1927 Rang 332 (333) : 106 

Ind Cas 861, U Po Hla v. U Po Tha. 
[See also (’23) 10 AIR 1923 Rang 51 
(51, 52) : 73 Ind Cas 1039, Maung Aung 
v. Maung Shwe Lin. (The borrower 
can get back property on payment of 
debt for which the property "Was hand¬ 
ed over.)] 

Also see S. 60, Note 48. 

9. (’22) 9 AIR 1922 All 384 (385) (DB), 
TuUhi Ram v. Harakh Narain Bhagat 

Section 59 Note 5 

1. (’09) 12 Oudh Cas 257 (258) : 3 Ind Cas 
915 (916), Ram Charan v. Bhikhari Lai. 
(In this case the document appears to have 
been executed before 1904 though the 
date is not given.) 

(12) 16 Ind Cas 625 (625) (All), Ram Lai v. 
Bachcha Singh. 

(’80) 4 Bom 459 (461) (DB), Parmaya v. 

Sonde Shrlnivtuapa. 

(’82) 6 Bom 490 (493) (DB), Bapuji Balal 
v. Satyabhamabai. 

[See also (’09) 2 Ind Cas 495 (495) (All), 
CHarti* v. Raj Bahadur. 

(07) 29 All 50 (52) : 3 All L Jour 661 
(DB), Ramji Mai v. Chottee Lai. 


(Where a person borrowed Rs. 198 and 
executed two registered mortgage 
bonds for Rs. 99 each on the same date, 
it was held that as there was nothing 
in the Registration Act which for¬ 
bade the splitting up of the transact¬ 
ion in this manner, the bonds were 
valid.)] 

2. (’02) 25 Mad 1 (2) (DB), Chinnappa 
Reddi v. Manickavasagam Chetty. (The 
holder of a registered mortgage deed 
has no priority over a prior unregis¬ 
tered mortgage, if when he got the 
mortgage he had notice of the latter.) 

(’82) 6 Bom 490 (493) (DB), Bapuji Balal 
v Satyabhamabai. (Possession or regist¬ 
ration is necessary to validate a mort¬ 
gage in the Deccan or elsewhere in the 
Presidency of Bombay, except Gujrat, 
against a private purchaser for valu¬ 
able consideration without notice.) 

(’82) 6 Bom 515 (518) (DB), Shivram v. 
Genu. (Registered mortgagee cannot 
avail himself of the registration of his 
deed against prior unregistered deed of 
which he had notice.) 

(’67) 4 Bom HCR(AC) 68 (69) (DB), 

Sundar Jagjivan v. Gopal Eshvant. (A 
registered mortgage, although without 
possesion, is entitled to priority over a 
subsequent purchaser.) 

(’67) 4 Bom HCR (AC) 69 (70) (DB), 

Ganpat Bajashet v. Khandu Changshet. 
(An unregistered mortgage without 
possession is not valid against a pur¬ 
chaser with possession.) 

(’76) 1 Bom 314 (317) (DB), Tukaram v. 
Ramchandra. (In the case of an unre¬ 
gistered mortgage without possession, 
there cannot be any presumption of 
notice against any subsequent register¬ 
ed mortgagee with possession.) 

(1900) 2 Bom LR 223 (224) (DB), Karba- 
sappa v Dharmappa. (A purchaser in 
possession under a registered sale-deed 
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substituting the words “a registered instrument” for the words “an in¬ 
strument,” thus making it clear that a mortgage for less than one hun¬ 
dred rupees cannot be validly made by an instrument unless it is regis¬ 
tered. 3 Except in cases of instruments executed before the amendment 
of 1904, a competition between a registered and unregistered mortgage 
instrument cannot now arise. As has been seen already, a simple mort¬ 
gage, even for less than one hundred rupees, must be made only by a 
registered instrument. 4. But other mortgages (excepting mortgages by 
deposit of title deeds) may be made either by a registered instrument or 
by delivery of the property. 5 Where delivery of the property is not 
possible, as where the mortgagee is already in possession as a usufrutctuary 
mortgagee, a fresh mortgage to him can only be made by a registered . 
instrument. 6 Where an instrument recited that a mortgage with posses¬ 
sion “has been made from the ensuing year” it was held that the parties 
intended to effect a mortgage by delivery after a year. 7 

Where a mortgage for less than one hundred rupees is evidenced by 
an unregistered instrument and there has also been a delivery of the 
property, the existence of the unregistered instrument would, on the 
principles discussed in Note 21 on S. 54, prevent the passing of any valid 
title by way of a mortgage. The undermentioned cases 8 expressing a 
contrary view must be held to be not good law. 

The delivery contemplated by the section is delivery contempora¬ 
neous with the contract of mortgage and not delivery subsequent to it. 9 
An oral mortgage by delivery of possession where such can be made is as 

has priority over a person who claims Cas 89: 68 Ind Cas 196, Ram Autar v. 

under a prior unregistered mortgage un- Beni Singh. (An unregistered sub-mort- 

accompanied by possession of which the gage for less than Rs. 100 is not admis- 

purchaser had no notice.) sible in evidence to prove a lien.) 

(03) 16 CPLR 95 (96), Seth Bondrusav. 4. (14) 1 AIR 1914 Low Bur 207 (207): 

Sheoram. (As between a prior unregi- 24 Ind Cas 700 (DB), Ko Kyo v. A. K. 
stered mortgagee and a subsequent re- Curpen Chetty. 

gistered mortgagee the preference given 5 . (’ 39 ) 26 AIR 1939 Rang 188 (188) : 

to the latter by registeration must pre- 1939 Rang LR 39: 182 Ind Cas 956, 

vail in the absence of proof of notice of Maung Ba v. Maung Tha Kyu. 

the prior transaction amounting to fraud \See (’36) 23 AIR 1936 Rang 303 (304): 

h ' s P art 4 164 I.C. 52. Mohamed Razak v. Ram 

( 80) 4 Bom 459 (461) (DB), Parmaya v. Ratan Tewary .] 

Sonde Shnnivasapa. 6 . f(’30) 17 AIR 1930 All 136 (140): 52 

(’ 86 ) 13 Cal 70 (72) (DB), Ahdool Hossein All 281 : 124 Ind Cas 733 (FB), Lallu 
v. Raghu Nath Sahu. (Where there Singh v. Ram Nandan. 
was an unregistered mortgage, the re- (’08) 11 Oudh Cas 248 (250), Sada Sheo v. 
gistration of which was not compulsory, Mahabir Prasad. 

a purchaser of the property who had re- (’ 30 ) 17 AIR 1930 All 431 (432, 433) : 126 
gistered his deed of sale, but who had ind Cas 17, Beni Misir v. Mahabir Sukla. 
bought with notice of the unregistered 7 . (’ 33 ) 25 AIR 1938 Mad 85 ( 86 , 87) : 
mortgage was held to have purchased 176 i nc j Cas 564, Gurunaidu v. Venkat- 
subject to the mortgage.) raju. 

3. (’17) 4 AIR 1917 Oudh 203 (203) : 41 8 . (’21) 8 AIR 1921 All 81 (81) : 62 Ind 

Ind Cas 455, Suraj Baran Singh v. Pra- Cas 859, Habibur Rahman v. Rasul 
tab Bali Singh. Bandi. 

(’14) 1 AIR 1914 All 162 (162) : 23 Ind Cas (’21) 8 AIR 1921 Upp Bur 3 (4) : 4 Upp Bur 
963 (DB), Sheo Naik Ram v. Sheo Ram. Rul 80 : 66 Ind Cas 360, Mating Po Din 

(’09) 2 Ind Cas 516 (516) (All), Jadoo v. Maung Po Nyein. 

Chaube v. Bhagwat Chaube. (’22) 9 AIR 1922 Oudh 123 (124), Jham 

(’21) 8 AIR 1921 Upp Bur 3 (4) : 4 Upp Bur Singh v. Gauri Shankar. 

Rul 80: 66 Ind Cas 360, Maung Po Din 9 . (T7) 4 AIR 1917 Oudh 203 (203): 41 

v. Maung Po Nyein. Ind Cas 455, Suraj Baran Singh v. Pra - 

(’22) 9 AIR 1922 Oudh 135 (137) : 25 Oudh tab Bali Singh. 
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good as a mortgage by a registered instrument and stands on the same 
m d n al i ng r? the , < J 1 uestlon of Priorities. A prior mortgage of 

of the Stter kind^o 6ntl t0 PW ° rity ° Ver 3 subse< l uent mortgage 


* i n . tbe undermentioned case 1 ' a usufructuary mortgage was exe¬ 
cuted in 1900 by an unregistered instrument for Rs. 95. * The question 
arose after the amendment of 1929 whether the instrument was admissi¬ 
ble in evidence to prove the mortgage. It was held that the admissibi¬ 
lity of a document was a matter of procedure governed by the present 
law, and, therefore, it was not admissible under S. 49 of the Registration 


. * n Bengal a permanent tenure can be transferred only by a registered 
instrument under the provisions of the Bengal Tenancy Act, 1885. Con¬ 
sequently , a mortgage of such tenure can be effected only by a registered 
instrument even if the consideration is less than one hundred rupees 
and this is so, notwithstanding this section 12 


. 0 6 ; Registered instrument.—The word “registered” has been defined 

m b. 3 as meaning registered in British India under the law for the time 
being m force regulating the registration of documents. The Registra¬ 
tion Act, 1908, is the law referred to. 


* j T n e W ° rd “registered” must be taken as meaning “validly regis- 

a d ? ed n< * y alidl y registered conveys no interest in the pro¬ 
perty dealt with by it. 1 A mortgage deed not validly presented as re¬ 
quired by S. 32 of the Registration Act cannot be said to be validly re- 

S?;f red a “ d . can i lot convey any interest. 2 Again where the registration 
oi the deed is a fraud on the registration law, the deed cannot be said to 
ave been validly registered. Thus, where non-existing property 3 or 


10. (71) 1871 Pun Re No. 47, page 109 
(111), Buhadur v. Mt. Grattan. 

11. (’39) 26 AIR 1939 Rang 188 (189) • 

1939 Rang LR 39: 182 Ind Cas 956, 
Maung Ba v. Maung Tha Kyu. 

12. (’99) 3 Cal WN 499 (501) (DB), So- 
shi Bhushan Bose v. Shahadeb Shaha. 

Section 59 Note 6 

!• t (91) 18 Cal 556 (569) (FB), Baij Nath 
Texoari v. Sheo Sahoy Bhagu. 

U900) 1900 Pun L R No. 21 (DB), Karim 
Bkhsh v. Rahim Bakhsh. (A sale-deed 
registered after 4 months, the period 
allowed by Ss. 23 and 26 of the Regist¬ 
ration Act—Hence the deed is invalid.) 

(’20) 7 AIR 1920 Lah 302 (303) : 55 Ind 

Cas 213, Udham Singh v. Bhagat Singh. 
(Registeration in the wrong book is not 
valid registeration especially where that 
was at the instance of the parties to 
the document.) 


,2; t(’31) 18 AIR 1931 PC 52 (56, 57); 

™ 481 : 58 ^d App 58: 131 Ind 

* 321 (PQ) f .£)ottte Karan v. Lachmi 1 
sad. 

AU 233 (235) : 145 
- 0DB), Ram Mohan Lad v. Tai 

duq Husain. (Mortgage deed presei 


by agent not duly authorized is invalid.) 
( 17) 4 AIR 1917 Low Bur 54 (55) : 37 Ind 
Cas 26 (DB), A. M. V. Chetly Firm v. 
Subaya. (The presumption ol' due re¬ 
gistration of document arising from the 
certificate of registration loses much of 
its weight by the apparent presentation 
of document by a person other than the 
person signing the endorsement.) 

(’37) 24 AIR 1937 Rang 293 (295, 296) : 

172 Ind Cas 613 (DB), M. R. M. Firm v. 
Ma E Nyo. 

(’12) 34 All 331 (339) : 15 Ind Cas 881 (884, 
885) (DB), Jambu Prasad v. Aftab Ali. 
(’13) 35 All 34 (40) : 17 Ind Cas 274 (276) 

(FB) , Khaliluddin v. Banni Bibi. (Mort¬ 
gage deed by a pardanashin lady, pre¬ 
sentation for registration by her hus¬ 
band without authority.) 

[See also (’21) 8 AIR 1921 P C 93 (96 97) • 

tL In i~ ApP 177 : 42 AU 487 : 58 M Cas 
386 (PC). Bharat Indu v. Hakim Moham - 
mad. 1 

Also see S. 3, Note 20. 

3.f(’14) 1 AIR 1914 PC 67 (71): 41 Ind 

App 10 J 41 J Cal 972: 23 Ind Cas 637 

(FC) Harendra Lai Roy v. Shrimati 
Han Dasi Debi. 
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property not intended to be conveyed or transferred at all 4, is included 
in the document merely for the purpose of effecting registration, the re¬ 
gistration so effected is a fraud upon the registration law and is invalid 
and conveys no title. Similarly, if the property is so incorrectly or in¬ 
sufficiently described that it cannot be indentffied, 5 or when the deed is 
registered in an office within whose jurisdiction the property is not 
situate, 6 or where a document is accepted for registration after the 
period prescribed, 63 or where the registration is effected notwithstanding 
the denial of execution by the executant,® b the registration would be in¬ 
valid. But where some property, however small, is included with the 
intention of transferring it by way of mortgage, for the purpose of get- 


(14) 1 AIR 1914 All 76 (76, 77) : 24 Ind 
Cas 451 (DB). Bansraj Singh v. Raj 
Bhans Barathi. 

(’02) 29 Cal 654 ( 663): 6 Cal WN 856, 
Joginee Mohun Chatterjee v. Bhoot 
Nath Ghosal. (Reversed in appeal in 31 
Cal 146 on a question of fact. In 
appeal it was held that the mortgagor 
had a property in the district in which 
the deed was registered and hence the 
transaction could be enforced.) 

(10) 5 Ind Cas 127 (128) (DB) (Cal), 
Broja Gopal Mookherjee v. Abinash 
Chandra Biswas. (If title of executant 
to the property is disputed that circum¬ 
stance is not sufficient to hold that there 
is no property within the jurisdiction 
of the Sub-Registrar.) 

(’24) 11 AIR 1924 Cal 348 (348) : 70 Ind 
Cas 583 (DB), Kedar Nath Das v. Bidhu 
Bhusan Guha. (Property did not belong 
to the mortgagor.) 

(’27) 14 AIR 1927 Mad 863 (865) : 50 Mad 
800: 105 Ind Cas 424 (DB), K. M. Chok- 
kalinga Chettiar v. At Ar Athappa 
Chettiar. 

(’20) 7 AIR 1920 Nag 99 (100) : 55 Ind 
Cas 66 (DB), Bansi v. Sheo Shankar 
Puri. 

(19) 6 AIR 1919 Nag 129 (130): 15 Nag 
LR 75: 50 Ind Cas 764, Urkudya v. 
Domxu 

(’27) 14 AIR 1927 Oudh 214 (214, 215) : 102 
Ind Cas 326 (DB), Ram Hit Singh v. 
Dunia Singh. 

4. *(’21) 8 AIR 1921 PC 8 (10): 48 Cal 
509: 48 Ind App 127: 60 Ind Cas 833 
(PC), Mathura Prasad v. Chandra Nara - 
in Chowdhary. 

t (’36) 23 AIR 1936 P C 91 (93) : 63 Ind 
App 169: 59 Mad 539: 161 Ind Cas 29, 
Venkatarama Rao v. Sobhanadri Appa 
Rao. 

(’34) 21 AIR 1934 P C 157 (167) : 56 All 
468: 61 Ind App 286: 150 Ind Cas 545 
(PC), Collector of Gorakhpur v. Ram 
Sundar. 

(’26) 13 AIR 1926 Oudh 138 (138) : 90 

Ind Cas 792, Raj Bahadur Lai v. Suraj 
Bax Singh. 

(*28) 15 AIR 1928 Oudh 439 (441, 442): 4 


Luck 13: 112 Ind Cas 273 (DB), Par - 
shottam Das v. Yar Ali, 

(’37) 24 AIR 1937 Oudh 493 (496) : 13 

Luck 484: 171 Ind Cas 233 (DB), Par - 
sotam Das v. Syed Ali Haidar . 

(’12) 16 Ind Cas 108 (108) (DB) (All), 
Azmat Ali v. Sitla Bux Pal. 

(’28) 15 AIR 1928 Nag 1 (1) : 23 Nag LR 
143: 107 Ind Cas 517 (DB), Vyankatesh 
v. Annasa Lad. 

(’27) 14 AIR 1927 Mad 863 (865) : 50 Mad 
800: 105 Ind Cas 424 (DB), Chokkalinga 
Chettiar v. Athappa Chettiar. 

(’23) 10 Am 1923 Mad 447 (447) : 46 Mad 
435: 73 Ind Cas 188 (DB), Dronama- 
raju Rama Rao v. Kissapragada Vedayya. 
(Property not belonging to mortgagor 
included in the deed.) 

5. *(’95) 18 Mad 364 (367) (DB), Narasam - 
ma v. Subbarayudu. 

(’27) 14 Am 1927 Mad 586 (589) : 102 Ind 
Cas 360 (DB), Subbalakshmi Ammal v. 
Narasimiah. (The description in the 
deed held sufficient to identify the pro¬ 
perty.) 

(’12) 15 Ind Cas 335 (336) (All), Kinlock v 
Tota Ram. 

(’28) 15 Am 1928 Cal 385 (386, 387) : 113 
Ind Cas 855 (DB), Nahar Lai v. Baij 
Nath. 

6. t(’14) 1 Am 1914 All 76 (76, 77) : 24 
Ind Cas 451 (DB). Bansraj Singh v. 
Raj Bhans Barathi. (Registration is 
without jurisdiction.) 

(14) 1 Am 1914 P C 67 (71) : 41 Cal 972 : 
41 Ind App 110: 23 Ind Cas 637 (PC), 
Harendra Lai Roy Chaudhury v. Sri- 
mati Hari Dasi Debi. 

(’37) 24 Am 1937 All 711 (712): 171 Ind 

Cas 825, Kesari Ram v. Musafir Tewari. 

(13) 20 Ind Cas 385 (392) (DB) (Mad), 
Veerappa Chetty v. Kadiresan Chetty. 

Also see S. 3, Note 38. 

6a. (’73) 10 Bom HCR 98 (99) (DB), 

Raya Raghoba v. Anapumabai. 

(’07) 4 Low Bur Rul 88 (93) (DB), Afoung 
Kyaw v. Sithambaram Chetty. 

6b. (’03) 26 All 57 (59, 60): 1903 All WN 
195 (DB), Rasi-un-nissa v. Sabir Hus¬ 
sain (See S. 35 of the Registration Act.) 
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ting it registered by a particular sub-registrar, it cannot be said that there 
is a fraud on the registration law. The smallness of the property has no 
importance in this connection. 7 Nor is the registration rendered invalid 
by the mere fact that the property included in the document did not 
belong to the mortgagor, unless it is shown that both the mortgagor and 
the mortgagee colluded to insert the item with the knowledge that the 
mortgagor had no title and with no intention of transferring it. 8 In other 
words, registration is not invalid merely because there is a flaw 
in the title of the mortgagor to the property and subsequently it turns out 
that the transferor had ceased to have any interest in the property. 9 
Where the mortgagee does not know that the mortgagor had no title to 
the property included, and the mortgagor represents to the mortgagee 
that he is the owner, the mortgagor cannot take advantage of his own 
fraud by pleading that the deed is not registered at the proper place. 10 

A transaction in registration of which there is a mere procedural 
defect is binding on the parties provided it does not injure innocent per¬ 
sons. 108 Thus, a document registered in Book IV instead of Book I is an 
error of the Sub-Registrar and cannot prejudice the parties. The regis¬ 
tration is not invalid. 11 An omission by the Sub-Registrar to affix his 


7 t (’20) 7 AIR 1920 Mad 974 (975): 58 

Ind Cas 849 (DB), Ramanathan Chettiar 
v. Muthukuma.ru Pillai. 

(’27) 14 AIR 1927 Mad 863 (865) : 50 Mad 
800: 105 Ind Cas 424 (DB), K. M. Chok- 
kalinga Chettiar v. Athappa Chettiar. 
(Bona fide purchased property included 
in the deed only with the intention to 
effect registration in a particular office 
is no fraud.) 

8. (10) 13 Oudh Cas 265 (268) : 7 Ind 
Cas 614 (616) (DB), Janki Bibi v. Bis- 
heshar Nath. 

(’24) 11 AIR 1924 All 473 (473) : 82 Ind 
Cas 736 (DB), Md. Abdul Hasan v. 

Fida Hussain. (There was a reason to 
believe that the portion belonged to the 

mortgagor.) 

t(’19) 6 AIR 1919 All 450 (451, 452) : 41 
All 22 (25) : 48 Ind Cas 200 (DB), Paha- 
ladi Lai v. Laraiti. 

(’25) 12 AIR 1925 Mad 430 (430) : 79 Ind 
Cas 869, Veeresalingham v. Kondayya. 

(’31) 18 AIR 1931 Mad 335 (339) : 131 Ind 
Cas 840 (DB), Ramanathan Chetty v. 
Delhi Badaha Tevar. (It is not a question 
of negligence by mortgagee but of fraud 
on his part and the burden of proving 
it is on the other party.) 

(’29) 16 AIR 1929 Mad 432 (435, 436, 440) : 
117 Ind Cas 124 (DB), Marina Ammayi 
v. Sundaya. 

(’24) 11 AIR 1924 Mad 281 (284) : 77 Ind 
Cas 464 (DB), Lakshmikantaraju v. Ja- 
gannatha Ra ju. 

(’29) 16 AIR 1929 Mad 426 (428, 429) : 120 
lad Cas 876, Akshayalingam v. Rama - 
W <*. (Certain land belonging to mort- 
WH* inserted in mortgage-deed with 


mortgagee’s knowledge in order to obtain 
registration at certain Sub-Registrar’s 
office, where it could not otherwise have 
been obtained—Insertion, being fraud 
on registration law, rendered deed void.) 

[See also (’27) 14 AIR 1927 Mad 92 (93) : 
98 Ind Cas 195, Govindan Nair v. Koi- 
pum Thil Ammed. (Unless both the 
parties have intention to evade the re¬ 
gistration law, the document is not in¬ 
valid.)] 

9. (’19) 6 AIR 1919 Pat 572 (573) : 4 Pat 

L Jour 433 : 52 Ind Cas 446 (DB), Mt. 

Ram Dei v. Ram Chandrabali Debi. 
(Only thing essential is the existence of 
the property.) 

10. (’22) 9 AIR 1922 All 231 (232) : 66 
Ind Cas 681 (DB), Syed Mahomed v. 
Lala Purushotham Saran. 

10a. (’47) 34 AIR 1947 Mad 175 (176), 
V aradaraju Ayyar v. Kailasam Ayyar. 
[Mortgage recorded in Book IV instead 
of Book I—Subsequent encumbrancer 
abstaining from making search in regist¬ 
ration office—He has constructive notice 
of prior mortgage and cannot be said 
to have been injured by mistake—Prior 
mortgage is binding on him.] 

11. ('47) 34 AIR 1947 Mad 175 (176), Varada - 

raja Ayyar v. Kailasam Ayyar. [Re¬ 
gistration—Recording of mortgage in 
Book IV instead of Book I—Defect 

merely procedural—Mortgage is not in¬ 
valid—AIR 1935 P.C. 165: 62 Ind App 
265 : 63 Cal 1 (PC) Rel. on.] 

(’10) 34 Bom 202 (207): 4 Ind Cas 588 
(590) (DB), Parahrampant v. Rama YeU 
lappa. 
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seal to the document does not render the registration invalid. 12 When a 
mortgage is embodied in more documents than one then all such papers 
must be registered in order to constitute a valid mortgage. 13 

7. “Signed.”—For a fuller discussion see Note 12 on section 3. 

The place and manner of signature of a document are immaterial 
provided that the signature is inserted in such a manner as to authenti¬ 
cate the document. Where the instrument is in the handwriting of the exe¬ 
cutant, it is sufficient if his name is inserted at the commencement and 
the document will be operative though not signed by the executant at 
the end of the document. 1 

The mortgagor can sign by an agent. 1:1 The signature can be made 
by means of types or by a facsimile, or, where the mortgagor is an illite¬ 
rate person, by his mark. 2 But a literate person making a mark cannot 
be said to have signed the document. 3 A person who is literate but 
becomes incapable of writing owing to paralysis and who has been in the 
habit of affixing a name stamp through his servant, can however validly 
execute a document by such affixture. 4 

A mortgage not signed by the mortgagor or mortgagors is not a 
mortgage at all. 5 A mortgage intended to be executed by all the sharers 
in a certain property but actually executed by some of them only is wholly 
inoperative and does not convey any interest in the mortgaged property. 6 

See also the undermentioned case. 7 


12. (’02) 6 Cal WN 528 (530) (DB), Sita- 
nath v. Biseshur. 

13. ('04) 27 Mad 348 (350) (DB), Muthici 
Venkatachelapati v. Pyanda Venlcata- 
chelapati. 

Section 59 Note 7 

1. See (’16) 3 AIR 1916 Cal 61 (63) : 28 

Ind Cas 705 (DB), Gangaram Agarwala 
v. Lachiram Risen Dyal. (Case of a re¬ 
lease deed—Lord St. Leonards’ “Vendors 
and Purchasers” (14th Edn.) p. 142 
quoted.) 

la. (’03) 6 Oudh Cas 279 (287), Mirza Hai¬ 
dar AH v. Raja Jang Bahadur Khan. 
(Person affixing the signature of the 
mortgagor with his authority.) 

(’15) 2 AIR 1915 All 466 (467) : 26 Ind Cas 
500 (DB), Badri Prasad v. Gamhhirlcun- 
war. (In the case of illiterate purdana- 
shin lady it will be sufficient if any man 
with her authority executes the deed in 
her name.) 

(’09) 12 Oudh Cas 257 (259) : 3 Ind Cas 
915 (916), Ram Cliaran v. Bhikari Lai. 

t(’03) 16 C P L R 45 (46), Ramanath Kedar 
Nath v. Sonba Shetia. 

2. (’05) 1 Nag L R 14 (15), Shrikisan Ma- 
yachand v. Sonba Bhoer. 

(’16) 3 AIR 1916 Bom 123 (124) : 41 Bom 
384 : 39 Ind Cas 61 (DB), Gobind Bhikaji 
v. Bhau Gopal. (Mark of a dagger made 
by an illiterate executant.) 

[See also (’21) 8 AIR 1921 Bom 156 (157) : 

45 Bom 989 : 61 Ind Cas 587 (DB), The¬ 


resa v. Misqutia. (Case under S. 50, Suc¬ 
cession Act—Thumb impression by illite¬ 
rate executant.) 

(*96) 6 Mad L Jour 209 (210), Krishnachar 
v. Vadichi Goundan. (Case of a muchilaka 
—Executant touching pen in token of 
consent to the agreement embodied in 
the document and then handing it over 
to another—Latter putting executant’s 
mark on his behalf—Document held pro¬ 
perly executed.) 

(’98) 25 Cal 911 (916) : 2 Cal W N 642 
(DB), Nirmal Chundar v. Saratmoni. 
(Case of will.)] 

3. (’05) 32 Cal 550 (551) : 2 Cri L Jour 
405 (DB), Sadananda Pal v. Empe¬ 
ror. (A mark by a literate person is not 
a signature within the meaning of S. 3, 
Cl. 52 of the General Clauses Act.) 

4. (’98) 25 Cal 911 (916) : 2 Cal W N 642 
(DB), Nirmal Chunder v. Saratmoni. 

5. (’24) 11 AIR 1924 Lah 249 (249) : 73 Ind 

Cas 642 (DB), Tirkha v. Solhu. (Letters 
Patent Appeal from AIR 1923 Lah 242, 

confirming it.) _ , 

6. (19) 6 AIR 1919 Lah 78 (79) : 53 Ind 
Cas 813, Kishan Dayal v. Rodu. 

7. (’39) 26 AIR 1939 Oudh 96 (98, 99) : 14 

Luck 393 : 179 Ind Cas 596, Raghubir 

Singh v. Sukhraj Kuer. (Mortgage exe¬ 
cuted in Oudh in such old time as 1822 
bearing expression ‘Sahi’ instead of sig¬ 
nature of executant can be held to be 
valid.) . _ 
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+u 7 be mere Mgning of a document is not necessarily the execution*#/ ^ 

execution of the document implies the intelligent ap¬ 
preciation of the contents of the document and signing it in token of the 

out"delivert herpof 0 ?^ 6 th S # Fur + ther the ^ing § of the document with! 
SwnVffiJ y there< i! t0 the executee is not execution of the document, 
xecution means all acts necessary to make the parties to the contract 

t K hereb . y - Moreover it means, where the document has to be at¬ 
tested, by witnesses, the signing in the presence of the witnesses. 10 


_ ftor T £ e : mer ®. f act that a document is signed and attested a few days 
leg!l effe!t^ lUen ° Ut ’ d ° 6S ^ render its execution invalid or alter its 


li 


attest 


Vi witnesses.—As to the meaning of the word 

ist see Notes 11 to 19 on section 3. 


Beofre the passing of this Act the law did not require a mortgage doeu- 

vahditvof'tf 65 ^ 1 Thl ^f eCtl0n makes attestation a conditfo.fof the 
validity of the mortgage. The word “attested'’ must be regarded as im- 

strfneenev 2 Th require ™ ent as to attestation must be enforced with 
t ingency. There is, however, no particular form for attestation, nor 

in 'lv e mrt ary i that ! the Signatures of the attesting witnesses must appear 
n any particular place on the document. 2, (See also S. 3, Note 16.) 

v a liri Th il Se f! 10 r f nacts that a mortgage instrument must, in order to be 

witnrUc ? ttest . ed J?Y two witnesses. A mortgage not attested by two 
witnesses is not enforceable as a mortgage . 3 A deed purporting to be a 


8 . (35) 22 AIR 1935 Pat 497 (499) : 158 
Ind Cas 395, Keshwar Mehra v. Rajesh- 
wuri Per shad. 

9. ( 33) 20 AIR 1933 Pat 129 (129) : 145 
Ind Cas 698, Sunder v. Lalji. 

10. (’23) 10 AIR 1923 Cal 149 (150) : 70 
Ind Cas 532 (DB), Arjun Chandra Bha- 
dra v. Kailas Chandra Das. 

11. (’19) 6 AIR 1919 Oudh 23 (24) : 54 
Ind Cas 877 (DB), Nazir Bibi v. Ram 
Ratan. 

Section 59 Note 8 

1. (’24) 11 AIR 1924 All 929 (931) : 79 Ind 
Cas 69 (DB), Benaik Rao v. Putain Singh. 

(’40) 27 AIR 1940 All 101 (103) : 186 Ind 
Cas 515, Mt. Rangili v. Peurei) Lai. 

2. (’18) 5 AIR 1918 All 211 (215) : 40 AM 
187 : 43 Ind Cas 645 (DB), Mt. Salamat- 
uz-Zamani Begam v. Masha Allah Khan 

2a. ('44) 31 AIR 1944 Bom 25 (26) : ILR 
(1944) Bom 388 : 211 Ind Cas 418, Kader 
Bhai Ismailji v. Fatmabai Colamhusein. 
(Mortgage signed by mortgagor at foot 
and also below the receipt clause- At¬ 
testing witnesses signing against receipt 
clause only—Mortgage held adequate’}' 
attested.) 

3. 018) 3 AIR 1916 P C 169 (171) : 34 ind 
Caa 900 (PC), Ram Narayan Singh v. 
Adhindra Nath Af ulcer ji. 

(21) 8 AIR 1921 Mad 701 (702) : 71 Ind 


Cas 390 (DB), Namberumal Chettiar v. 
Raghava Chariar. 

(’19) 6 AIR 1919 Mad 469 (470) : 49 Ind 
Cas 278 (DB), Muniappa Chettiar v. Vel- 
lachami Munnadi. 


' ' --- *»*V*V4 \ A 'JKJ.J J . 1 I J 

Cas 167 (DB), Kuppu uni v. Parasu Patter. 
(Melkanom is a deed of mortgage and of 
lease and is invalid if not uionerly at- 
tested.) 

( 09) 33 Bom 44 (48) : 1 Ind Cas 164 (461) 

IP 8 ). Ranu Shivaji v. Lakmanrao 
Krishna. 

( ’ 1 ® , B 3 A _ IB 1916 All 103 (104) : 35 Ind Cas 

748 38 c A1 461 (DB) ' Par(n ' L v. 

Randhir Singh. (Mortgage signed by one 

attesting witness and also containing 
name ot another witness written by the 
scribe No proof for such authority in 
favour of scribe-tfefd, mortgage was in- 
valid.) 


1915 AM 254 < 254 > : M Cas 

Mathra Per shad v. Cheddi Lai. 

( 06) 4 Cal L Jour 510 (514, 518' (DB). 

Ethel Georgina Kerr v. Clara B. Ruxton 

( 99) 26 Cal 246 <248) : 3 Cal W N 81 (DB). 
Girandra Nath v. Be joy Gopak 

(17) 4 AIR 1917 All 27 (28) : 39 All 109 : 
38 Ind Cas 175 (DB), Ram Dei v. Munna- 
lal. 

(18) 5 AIR 1918 Oudh 22 (23) ; 20 Oudh 

Cas 306 : 43 Ind Cas 266 (DB'. Gauga 

Prasad v. Ram Samujh. 
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mortgage but attested by one witness only cannot operate as a mortgage; 4 
much less is a mortgage enforceable if it is not attested at all. 6 Nor can 
such a mortgage instrument operate to create a charge within the mean¬ 
ing of S. 100, 6 though it may be admissible in evidence to prove a 
personal covenant to pay the amount, 7 or to prove some collateral pur- 


[See also (’26) 13 AIR 1926 P C 129 (130) : 
98 Ind Cas 925 (PC), William Arratoon 
Lucas v. Bank of Bengal. (Assignment of 
mortgagee rights with mortgagor’s con¬ 
sent not duly attested may not effect a 
valid mortgage but it binds the mort¬ 
gagor.) 

(’27) 14 AIR 1927 Nag 83 (83) : 98 Ind Cas 
695, Venkatarao v. Ganpat. (Where an 
earlier mortgage is substituted by a sub¬ 
sequent mortgage but the subsequent 
mortgage is invalid for want of legal at¬ 
testation, the mortgagee can fall back on 
the earlier mortgage.) 

(’20) 7 AIR 1920 Bom. 249 (250) : 44 Bom 
405 : 55 Ind Cas 616 (DB), Dalichand 
Shivram v. Lotu Sakharam. (Ordinarily 
a scribe or writer of the document is not 
intended to be and is not an attesting 
witness.) 

(’13) 20 Ind Cas 544 (545) (Oudh), Bishe- 
shar Singh v. Ram Bharose. (Attestation 
of agreement qualifying previous mort¬ 
gage-deed is not necessary.)] 

4. (’12) 15 Ind Cas 666 (667) (DB) (Cal), 
Debendra Chandra Roy v. Behari Lai 
Mukerjee. (The other being the execu¬ 
tant himself.) 

(’97) 1 Cal W N 81 (82, 83) (DB), Sree- 
mutty Rani Kumari Bibi v. Rajah Sri 
Nath Roy. 

(’99) 26 Cal 78 (79) (DB), Tofaluddi v. 

Mahar Ali. (The question of attestation 
is a question of fact.) 

(’15) 2 AIR 1915 Oudh 65 (71) : 18 Oudh Cas 
168: 31 Ind Cas 728 (DB), Hussain Ali 
Mirza v. Muhammad Azim Khan. 

(’14) 1 AIR 1914 Low Bur 135 (135) : 24 
Ind Cas 375 (DB), Mg. So v. Ramasamy 
Chetty. (A mortgage which Is attested 
by only one witness and io signed by the 
scribe as writer and not as a witness is 

invalid.) _ 

(’26) 13 AIR 1926 Rang 145 (145) : 98 Ind 
Cas 205, V. R. M. R. M. Firm v. K. Mu¬ 
hammad Kasim. (Do.) 


5. (’27) 14 AIR 1927 Pat 131 (132) : 101 
Ind Cas 277 (DB), Banwari Prasad v. 
Bigni Kuar. 

(’27) 14 AIR 1927 Cal 926 (928) : 105 Ind 
Cas 28 (DB), Sheikh Kachu v. Mahomed 


Ali. 

6. (’13) 35 All 164 (165) : 18 Ind Cas 311 
(312) (FB), Collector of Mirzapur v. 
Bhagwan Prasad. 

(16) 3 AIR 1916 All 103 (104) : 38 All 461 : 
35 I. C. 748 (DB), Param Hans v. Ran- 
dhir Singh. 

(’05) 7 Bom L R 934 (935) (DB), Narayan 


v. l^akshmandas. 

(’26) 13 AIR 1926 Sind 88 (89) : 18 Sind 
L R 282 : 93 Ind Cas 660 (DB), Pribhdas 


v. Sahib Khan. 

(’01) 14 C P L R 42 (45), Pandurang v. 
Balaji. 

(17) 4 AIR 1917 Mad 849 (852) : 36 Ind 
Cas 903 (DB), Anantarama Aiyar v. 
Yusuf ji Oomer Sahib. (17 Mad L Jour 39 
not approved.) 

(’08) 31 Mad 337 (337) (DB), Samoo Patter 
v. Abdul Sarnmad Saheb. 

[See also (’01) 24 Mad 397 (399) (DB), 

Mithiram Bhat v. Somanatha Naicker. 
(Quaere).] 

Also see Note 15 and S. 100, Note 14. 

[But see (’07) 17 Mad L Jour 39 (39) (DB), 
Nellakantam Iyer v. Madasami Tevan. 
(Not approved in 31 Mad 337.)] 

7. t(’09) 32 Mad 410-(413, 414) : 1 Ind Cas 
1 (3) (FB), Kunhu Moidu v. Madhava 
Menon. (18 Mad 29 overruled; 30 Mad 

284 approved.) w , 

(’31) 18 AIR 1931 Mad 140 (143) : 54 Mad 
163 : 135 Ind Cas 17 (DB), Venkata 
Jagannatha v. Venkata Kumara. (A 
mortgage executed by the guardian of a 

minor.) , 

(’31) 18 AIR 1931 Mad 124 (128) : 129 Ind 
Cas 814 (DB), Jagannadham Pillai v. 

Official Assignee , Madras. 

(’33) 20 AIR 1933 Sind 257 (257) : 146 Ind 
Cas 694 (DB), Ghansham Singh Tirath 
Singh v. Mahomed Yacoob. 

(’26) 13 AIR 1926 Rang 145 (145, 146) : 98 
Ind Cas 205, V. R. M. R. M. Firm v. K. 
Muhammad Kasim. 

t(’21) 8 AIR 1921 Low Bur 34 (35, 36) : 11 
Low Bur Rul 148 : 66 Ind Cas 589 (DB), 
Quah Cheng Gwan v. Maung Po Myi. 
(’16) 3 AIR 1916 Oudh 185 (187): 34 Ind 
Cas 397 (DB), Mahadeo Prasad v. Gajraj 
Singh. (Simple mortgage deed.) 

(17) 4 AIR 1917 All 483 (483) : 35 Ind Cas 
192 (DB), Radhe Shiam v. Chunni. 

(16) 3 AIR 1916 All 103 (104) : 38 All 461 : 
35 I.C. 748 (DB), Param Hans v. Randhir 


06) ^4 Cal L Jour 510 (513, 518) (DB). 
Ethel Georgina Kerr v. Clara B. Ruo:ton. 
07 ) 30 Mad 284 (288) : 17 Mad L Jour, 167 
(DB), Sadu Kavaur v. Basaviah . (Per 

Subrahmania Ayyar, J.) 

23) 10 AIR 1923 Mad 36 (36) : 46 Mad 
64 : 71 Ind Cas 153 (DB), Sama Rao v. 
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2 P 5 e ) rS 12 n Am 1925 Mad 991 (992) : 86 Ind 

Cas 481, Rajagopalachariar v. Theagaraya 
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pose. 8 The same would be the case when the document is improperly 
attested. 9 ^ ^ a 

A validly attested document can be proved only in the mode pro¬ 
vided by S. 68 of the Evidence Act and in the absence of such proof it 
cannot be used as evidence of the personal covenant to pay. 10 In the 
Punjab, where the Transfer of Property Act does not apply, a mortgage 
is not required by law to be attested and therefore need not be proved in 
the manner provided by S. 68 of the Evidence Act. 11 

Section 68 to 71 of the Evidence Act lay down how a document 
required by law to be attested should be proved. These rules may be 
summarised as follows: 

(1) Where the execution of the document is specifically denied , 
one attesting witness at least, if alive, must be called to' 
prove its execution. This is not necessary if the execution 
: of the document is not specifically denied 12 (S. 68). The 

; document in such cases can be proved in any manner, so 

; long as the evidence is sufficient to satisfy the Court that 

the execution was so probable that a prudent man ought 
[. under the circumstances to act upon the supposition that it 

was executed. 1 . 3 Where the defendant says “I do not ad- 
uv mit the execution” it is not a “specific denial.” 14 * 

If the attesting witness denies or does not recollect the execution 


Mudali. 

(’39) 1939-2 Mad L Jour 664 (666) (DB), 
Koda Nayakamma v. Venkayya. 

[ See also (’99) 26 Cal 78 (79) (DB), Tofa- 
luddi Peada v. Maharali Shaha. (Mortga¬ 
gee granted a decree for principal money 
upon covenants in the bond.] 

(’12) 15 Ind Cas 666 (668) (DB) (Cal), 
Debendra Chandra Roy v. Behari hall 
Mukerjee. (Suit on personal covenant 
was barred.)] 

8. (’15) 2 AIR 1915 Oudh 65 (71) : 18 

Oudh Cas 168 : 31 Ind Cas 728 (DB), 

Husain Ali Mirza v. Muhammad Azim 
Khan. (To prove ratification of certain 
leases unconnected with mortgage.) 

9. (’26) 13 AIR 1926 Cal 637 (638) : 92 Ind 
Cas 948 (DB), Dhana Mohammed v. Nas- 
tulla Molla. 

(’15) 2 AIR 1915 All 254 (255) : 29 Ind Cas 
363, Mathura Prasad v. Cheddi Lai. 

10. (’07) 30 Mad 251 (252) : 17 Mad L 
Jour 213 (DB), Veerappa Kavendan v. 
Chinnamuthu Ramaswami Kavendan. 

t(’22) 9 AIR 1922 Cal 160 (162) : 68 Ind 
Cas 86 (DB), Shib Chandra Singha v. 

Gour Chandra Paul. (Section 68 is im¬ 
perative.) 

(’26) 13 AIR 1926 Oudh 266 (267, 268) : 91 
Ind Cas 189, Bharath Singh v. Shcodat 
Sharma. (A mortgage deed which is not 
the basis of a suit but which is sought to 
be used for a collateral purpose must be 
proved as in the other class of cases by 
examining the attestors.) 

11. (’ 28 ) 15 AIR 1928 Lah 148 ( 149 ) : 108 


Ind Cas 57, Kanwar Ram v. Ghugi. 

(’29) 16 AIR 1929 Lah 495 (495) : 116 Ind 
Cas 610 (DB), Maru Singh v. Mohru. 

12. (’28) 15 AIR 1928 Bom 267 (268) : 52 
Bom 219 : 111 Ind Cas 287 (DB), Yakub- 
khan v. Guljarkhan. 

(’29) 16 AIR 1929 Mad 881 (882) : 53 Mad 
119 : 121 Ind Cas 858 (DB), Thayammal 
v. Muthukumaraswami. 

13. (’29) 16 AIR 1929 Sind 235 (236) : 120 
Ind Cas 91 (DB), Parumal Thaweredas v. 
Abdul Rauf. 

14. (’35) 22 AIR 1935 All 781 (784) : 156 
Ind Cas 45, Jhilar Rai v. Rajnarain Rai. 

15. (’37) 24 AIR 1937 All 273 (275, 276): 
168 Ind Cas 988 (DB), Murari Lai v. Md 
Samiuddin. (Any person present at the 
execution can prove it.) 

(’13) 19 Ind Cas 789 (789) (DB) (All), Jay- 
behari Lai v. Sahu Pershadi Lai. 

t(’42) 29 AIR 1942 Oudh 201 (201) : 197 

Ind Cas 686, Sarjoo v. Jagatpal Singh. 

(’27) 14 AIR 1927 Bom 655 (656) : 105 I. C. 
769 (DB), Lakshman Punju v. Krishnaji 
Maharu. 

t(’24) 11 AIR 1924 Nag 367 (368, 369) : 78 
Ind Cas 330, Baliram v. Kamalja. 

[See (’13) 19 Ind Cas 643 (643) (All), 

Wazir Khan v. Ramphal. (One of the 
attesting witnesses dead—Other denying 
all knowledge—No other evidence of 
execution—Execution held not proved.)] 

[See also (’24) 11 AIR 1924 Rang 139 (140) : 

1 Rang 557 : 77 Ind Cas 362, Aung Rhi v. 
Ma Hung Kewa Pree. (Even though one 
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of the document, its execution may be proved by other evidence 15 (sec¬ 
tion 71). 

(2) If no attesting witness can be found or if the document 
purports to have been executed in the United Kingdom, 
the signature of the person executing the document and the 
attestation of one attesting witness must be shown to be 
in the handwriting of that person (S. 69). 16a If that is 
shown the presumption will be that the witness actually 
witnessed the execution of the deed. 16 

(3) Where the execution of the document is admitted by a party 
it is sufficient proof of execution as against him alone 17 
(S. 70), but not against others. 18 


Where execution is admitted but attestation is specifically denied, 
then attestation must be proved. 19 The reason is that a denial of attest¬ 
ation is a denial of execution, for execution includes signature in the 
presence of attestors as required by law. 

But though one attesting witness may be sufficient" to be examined 
as a witness to prove the execution of the document, the facts proved 
must show that the document is a valid mortgage. In other words the facts 
proved must satisfy the requirements of a valid mortgage under his section. 
Thus, the facts proved must be that the document was attested by two 
witnesses and that the mortgagor signed the document. This is the 
Madras view as expressed in Namberumal Chettiar v. Raghavacha- 
riar. 20 Abdur Rahim, J., in that case observed as follows: 


of the attestors denies having attested 
the execution of a deed of gift, it is open 
to the Court to come to the conclusion 
from other evidence that he had in fact 
so attested.) 

(19) 6 AIR 1919 All 148 ( 448) : 41 All 250 : 
52 Ind Cas 830 (DB), Narain Das v. Dila- 
toar.] 

15a. (12) 34 All 615 (617) : 16 Ind Cas 392 
(393) (DB), Krishna Jiwa Tewari v. 
Bishanath. (All the attesting witnesses 
and the scribe dead—Proof of the hand¬ 
writing of the scribe and that two attest¬ 
ing witnesses appear to have signed by 
the pen of the scribe is sufficient.) 

( 35) 22 AIR 1935 All 527 (528) : 157 Ind 
Cas 693, Bhairon Singh v. Ganga Narain. 
(Witness present at the time of execution 
identifying their signatures.) 

16. ('41) 28 AIR 1941 Rang 122 (125) : 195 

Ind Cas 221 (DB), Mohamed Osman v. 
Jambulingam Chettyar. 

(’34) 21 AIR 1934 Mad 365 (366) : 57 Mad 
662 : 149 Ind Cas 257 (DB), Ponnuswami 
Goundan v. Kalyanasundara Ayyar. (Af¬ 
firming AIR 1930 Mad 770.) 

C27) 14 AIR 1927 Mad 662 (663) : 101 Ind 
Cas 498, Venkataramayya v. Gattayya. 

(17) 4 AIR 1917 All 89 (90): 39 All 
112 : 38 Ind Cas 651 (DB), Vttam Singh 
v. Hukam Singh. 

(17) 4 AIR 1917 All 103 (104) : 39 All 241: 
38 Ind Cas 694 (DB), Shib Dayal v. Sheo 
Ghulam. 


(17) 4 AIR 1917 All 235 (236) : 38 Ind Cas 
564 (DB), Lai Singh v. Surjan Singh. 

17. (11) 7 Nag L R 85 (87) : 11 I. C. 689 
(690), Budha v. Sarvari. (Admission in S. 
70, Evidence Act, must be one in the trial 
of suit and not the admission before the 
Registrar at the time of registration.) 

(’28) 15 AIR 1928 Nag 244 (246) : 109 Ind 
Cas 576, Deorao v. Dhondirao. (Admis¬ 
sion must be in proceedings.) 

18. (19) 6 AIR 1919 Cal 1024 (1025) : 44 
Ind Cas 984 (DB), Nibaran Chandra Sen 
v. Nagendra Chandra Sen. 

(11) 11 Ind Cas 225 (226) (DB) (Oudh), 
Sioamidin Singh v. Kaniz Fatima. 

+ (17) 4 AIR 1917 Cal 693 (696) : 44 Cal 
345 : 34 I. C. 862 (DB), Satish Chandra v. 
Jogendra Nath. 

(13) 35 All 364 (367): 19 Ind Cas 121 (122) 
(DB), Gobardhan Das v. Hori Lai. 

19. (’36) 23 AIR 1936 All 169 (170, 171) : 
160 Ind Cas 73 (DB), Bindeshri Prasad 
v. Panchayati Akhara Maha Nirbani Go - 

shain. , 

f (’23) 10 AIR 1923 Cal 149 (151) : 70 Ind 
Cas 532 (DB), Arjun Chandra Bhadra v. 
Kailash Chandra Das. 

(’16) 3 AIR 1916 Nag 5 (8, 9) : 13 Nag L K 
121 : 42 Ind Cas 299, Balkishan v. Naraxn- 
sha. (This has to be done under com¬ 
bined effect of Ss. 68 and 70, Evidence 

20 AC (’21) 8 AIR 1921 Mad 701 (702, 703) : 
71 Ind Cas 390 (DB). ' - " 
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“A mortgage bond, in order to be valid, must be executed in the 
presence of two attesting witnesses. Section 68 of the Evidence Act 
further requires that one at least of the attesting witnesses to a mort¬ 
gage bond should be called, if there is any, alive. But that does not 
in any way affect the requirements of S. 59 of the Transfer of Pro¬ 
perty Act. Section 68 of the Evidence Act lays down that in order 
to prove a mortgage bond, one of the attestors must be called. It 
would be competent for that attestor or for any other witness to 
• prove that the execution was in the presence oj two attestors and it 
is not necessary to call two attestors. There may be cases where 
all the attesting witnesses are dead, when the requirements of the 
law would be satisfied by any evidence which would show that the 
document was executed in the presence of two attesting witnesses.” 

And Seshagiri Aiyar, J., in the same case said: 

“Under S. 68, it is necessary that a particular class of witnesses 
should be called in order to prove a document which is required by 
law to be attested. Therefore this provision does not do away with 
the necessity of showing that the document is valid. A document 
may be proved as required by S. 68 and put on record. Nonetheless 
in order that a decree may be founded on it, it must be shown to be 
valid; and for this purpose we must go to S. 59 of the Transfer of 
Property Act. That section lays down that unless a mortgage is at¬ 
tested by two witnesses, there cannot be a proper mortgage. Mere 
proof by a single witness that it has been executed, cannot enable 
a party to get a decree on the mortgage, unless it is also shown that 
at its execution, the document is attested by two witnesses.” 

See also the undermentioned cases 21 for the view that one attesting 
witness may be called, but it must be proved that the document was at¬ 
tested by two witnesses. A slightly different view has been expressed 
by a Full Bench of the Allahabad High Court in Lachman Singh v. Sur- 
endra 22 namely, that where a mortgagee sues to enforce his 
mortgage and the execution and attestation of the deed are 
not admitted, the mortgagee need only prove this much : that 
the mortgagor signed the document in the presence of an attesting wit¬ 
ness and one man attested the document, provided that on the face of it 
the document bears the attestation of more than one person. But if the 
validity of the mortgage is specifically denied in the sense that the mort¬ 
gage did not effect a mortgage in law, then it must be proved by the 
mortgagee that the deed was attested at least by two witnesses. See also 
the undermentioned cases. 23 

21. (’49) 36 AIR 1949 Nag 149 (151) : ILR 
(1948) Nag 621 (DB), Zaharul Hussain v. 

Mahadeo Ram) i. 

[Proof of execution by one attesting wit¬ 
ness—He must also testify that other at¬ 
testing witness was also present when the 
executant signed the document or that 
he attested the document after he had 
received from the executant a personal 
acknowledgement.] 

(’41) 28 AIR 1941 Rang 122 (125) : 195 Ind 
Caa 221 (DB), Mohamed Osman v. Jam- 
bulingam Chettyar. (Only one attesting 
witness need be called, if that attesting 
witness speaks to attestation by the at¬ 
testing witnesses. But if he does not do 
•o, it is necessary to prove that the deed 


was properly attested by those other at¬ 
testing witnesses.) 

('21) 8 AIR 1921 Mad 472 (472) : 69 Ind 
Cas 284 (DB), Gangayya v. Subbamiva. 

(’25) 12 AIR 1925 Mad 751 (751) : 86 Ind 
Cas 791 (DB), Marimbi v. Kackani. 

(’29) 16 AIR 1929 Sind 235 (236) : 120 Ind 
Cas 91 (DB), Parumal v. Abdul. 

(’27) 14 AIR 1927 Bom 655 (656) : 105 I. C. 
769 (DB), Lakshman Punju v. Krishnaji 
Maharu. (Not only due execution, but 
due attestation was also proved.) 

22. (’32) 19 AIR 1932 All 527 (531) : 54 All 
1051 : 139 Ind Cas 1 (FB). 

23. (’36) 23 AIR 1936 All 712 (716, 717) : 
165 I.C. 498 (DB), Banarsi v. Collector. 

(’37) 24 AIR 1937 All 646 (648) : ILK 

* T. P.—66/2 
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The admission by the mortgagor of the execution of the document 
is not an admission of the validity of the document. Such an admission 
therefore does not dispense with proof of attestation as required by 
law. 24 If it appears on the face of the document or in the evidence that 
the document is not validly attested by two witnesses as required by law, 
no decree can be given on the basis of such mortgage. 25 Where, how¬ 
ever, there is no proof one way or the other about attestation and 
there is nothing to show on the face of the document or in the evidence 
that it has not been properly attested, in such cases the admission of exe¬ 
cution would bring in operation the maxim omnia rite acta praesumvnlur 
(all things are presumed to have been rightly done) and would be suffi¬ 
cient proof of the execution and the validity of the document. 26 The 
undermentioned cases 27 holding that the admission of execution is proof 
of its validity also, notwithstanding that on the face of it the document 
has not been validly attested as required by law, are no longer good law. 

Where a mortgage document is invalid for want of due attestation, 
the mortgagee can, under section 65 of the Contract Act, recover from the 
mortgagor any money which he may have advanced to him under the 
mortgage. 28 

9. Attestation and estoppel.—The mere attestation of a document 
by a relative of the executant of a document does not necessarily import 
concurrence. 1 It might, no doubt, be shown by other evidence that when 


(1937) All 723 (DB), Amir Husain v. 

Abdul. 

(’23) 10 AIR 1923 Nag 234 (234) : 72 lnd 
Cas 458, Hirasa v. Onkar. (Mortgage pur¬ 
ported to have been attested by three at¬ 
testing witnesses—Two of them called as 
witnesses — One proving attestation — 
Other denying his having seen the deed 
executed—Other mortgagee deposing that 
all the three attesting witnesses were pre¬ 
sent when deed was executed— Held, even 
if second witness was not present, the deed 
was validly attested.) 

(’23) 10 AIR 1923 Rang 254 (254) : 1 Rang 
121 : 76 lnd Cas 522 (DB), Dawson's 
Bank, Ltd. v. C. R. V. V. Chetty Firm. 
(Mortgage attested by A, B and C— A 
admitting execution of document in his 
presence and also in presence of B and C 
—C admitting his signature bur saying that 

• he did not see the executants sign— Held, 
there was proper attestation.) 

24. (’27) 14 AIR 1927 Mad 143 (144) : 98 
lnd Cas 280, Ra?n Chandra v. Sama. (No 
issue was framed—Court took the ques¬ 
tion of attestation under its inherent 
jurisdiction, as the question is such as 
goes to the root of the subject-matter.) 

(’36) 23 AIR 1936 All 169 (170) : 160 I.C. 
73 (DB), Bindeshri v. Panchayati. 

(’21) 8 AIR 1921 Cal 276 (276) : 66 lnd Cas 
906 (DB), Paban Khan v. Badal Sardar. 
(Validity and the attestation of a mort¬ 
gage deed are two different questions.) 

(19) 6 AIR 1919 Mad 469 (470) : 49 I.C. 
278 (DB), Muniappa v. Vellochamy. 

(18) 5 AIR 1918 Mad 564 (564) : 41 lnd Cas 
585 (DB), Nagiah v. Divakara Mudaliar. 

25. (’25) 12 AIR 1925 PC 203 . (204) : • 5 


Pat 58 : 52 lnd App 362 (PC), Mt. Hira 
v. Ram Hari. (Reversing AIR 1922 Pat 70: 
6 Pat L Jour 465.) 

(’03) 7 Cal W N 384 (385, 386) (DB), 

Jogendra Nath v. Nitai Churn. 

26. t(16) 3 AIR 1916 Nag 5 (9) : 13 Nag 
L R 121, Balkishan v. Narasimha. (Pro¬ 
vided the attestation is not denied.) 

(’23) 10 AIR 1923 Bom 90 (91, 92) : 47 Bom 
137 : 76 lnd Cas 73 (DB), Jagannath 

Narsinghdas v. Ravji Tulsiram. (Per 
Shah, Ag. C. J.; Crump, J., dissenting.) 

[See (’36) 23 AIR 1936 Oudh 270 (272, 273) : 
12 Luck 109 : 161 lnd Cas 605 (DB), Raja 
Ram v. Rameshwar Bakhsh Singh. (How¬ 
ever the attestation was specifically 
denied in this case.)] [See also (’06) 2 
Nag L R 10 (16), Jhama v. DeobuxA 

27. (19) 6 AIR 1919 Pat 411 (412) : 4 Pat 
L Jour 511 : (DB), Nageswar v. Bachu. 

(11) 11 lnd Cas 850 (851) (Low Bur), 

Maung Kan v. Maung Myat Thaing. 
(Mortgage attested by one witness—Exe¬ 
cution admitted—Informality of mort¬ 
gage not put in issue in first Court- 
Such issue cannot be raised in appeal.) 

28. (18) 5 AIR 1918 Oudh 22 (23, 24) : 20 
Oudh Cas 306 : (DB), Ganga Prasad v. 
Ram. Also see S. 68, Note 13. 

Section 59 Note 9 

1. (’69) 13 Moo lnd App 209 (229) : 12 

Suth W R P C 47 (50) (P C), Raj Lukhee 
Debea v. Gokul Chunder. 

(15) 2 AIR 1915 All 255 (256) : 37 All 350 
(DB), Mt. Lakhpati v. Rambodh Singh. 

[See also (’42) 29 AIR 1942 All 331 (332) : 
204 lnd Cas 133 (DB), Aliah Lfiya v. Mt. 
Sona Devi. (Adult male reversioner sign¬ 
ing sale deed as a witness—Inference of 
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he became an attesting witness he fully understood what the transaction 
was and that he was a concurring party to it, but from the mere subs¬ 
cription of his name that inference does not necessarily arise. 2 

Attestation by itself would neither create estoppel nor imply con¬ 
sent; it does not involve the attestor in any knowledge of the contents of 
the deed or affect him with notice of its provisions ® In Pandurang 

Knshnaji v. Markandeya Tukaram 4 their Lordships of the Privy Council 
said: J 

Attestation of a deed by itself estops a man from denying 
nothing whatever excepting that he has witnessed the execution 
of the deed. It conveys neither directly nor by implication any 
knowledge of the contents of the document, and it ought not to be 
put forward alone for the purpose of establishing that a man con¬ 
sented to the transaction which the document effects.” 

Where, however, in addition to the fact that a person attested the deed, 
there is evidence to show that he consented to and acquiesced in the 
execution of the document, it is a legitimate inference to draw from such 
evidence that he not only witnessed the execution of the document but 
also consented to the transaction. 6 See also the undermentioned case. 6 

10. Registration of memo accompanying deposit of title deeds.—See 
Note 39 on s. 58. 

11. Material alteration of mortgage document—Effect.—The rule 
relating to the effect of material alterations in a deed made after its exe¬ 
cution by or with the consent of any party thereto, as it prevails in Eng¬ 
lish Courts applies to Indian cases 1 and is briefly summarised by their 
Lordships of the Privy Council in Nathu Lai v. Gomti Kuar 2 as follows: 

“If an alteration (by erasure, interlineation or otherwise) is 
made in a material part of a deed after its execution, by or with the 
consent of any party thereto or person entitled thereunder, but with¬ 
out the consent of the party or parties liable thereunder, the deed is 
thereby made void. 

“The avoidance, however, is not ab initio or so as to nullify any 
conveyancing effect which the deed had already had; but only ope¬ 
rates as from the time of such alteration and so as to prevent the per¬ 
son who has made or authorised the alteration and those claiming 
under him, from putting the deed in suit to enforce, against any party 
bound thereby who did not consent to the alteration, any obligation, 


consent to transaction cannot be drawn.)] 

2. (’69) 13 Moo Ind App 209 (229) : 12 
Suth W R P C 47 (P C), Raj Lvkhee 
Debea v. Gokul Chunder Chowdry. 

[See also (’26) 13 AIR 1926 Oudh 131 
(132), Mahomed v. Zahuruddin. 

05) 2 AIR 1915 All 255 (256) : 37 All 350 
(DB), Mt. Lakhpati v. Rambodh Singh. 

t'99) 3 Cal W N 207 (208) (DB), Chunder 
Dutt v. Bhagwant. (Sale by a widow.)] 

3. (’16) 3 AIR 1916 P C 110 (112) : 44 Cal 
186 (199) : 43 Ind App 249 (P C), Banga 
Chandra v. Jagot Kishore. 

(1793) 5 R R 719 (720) : 1 Esp 57, Harding 
v. Crithom. (Case of lease.) 

(’26) 13 AIR 1926 Oudh 131 (132) : 90 Ind 
Cas 547, Mahomed v. Zahur-ud-din. 

(’28) 15 AIR 1928 P C 20 (23) : 107 Ind Cas 
20 (P C), Bhagwan Singh v. Ujagar. 

(26) 18 AIR 1926 Mad 609 (612) : 96 I.C. 

* 483 (DB), Rama Aiyar v. Jfarayanaaarni. 


(’40) 27 AIR 1940 Rang 126 (128) : 1940 

Rang L R 180 (DB), U Rai. 

(’33) 20 AIR 1933 Lah 551 (553) : 14 Lah 
369 (DB), Fazal Hussain v. Jivan. 

(’88) 1 C P L R 67 (68), Ganpat Singh v. 
Gopal. (Sale-deed.) [See also (’12) 16 
Ind Cas 943 (945) (DB) (Mad), Subra- 
maniam v. Doraisingh .] Also see S. 3 
Note 31 and S. 41 Note 13. 

4. (’22) 9 AIR 1922 P C 20 (22) : 49 Cal 
334 : 49 Ind App 16 : 18 Nag L R 1 (PC). 

5. (’28) 15 AIR 1928 P C 20 (23) : 107 Ind 
Cas 20 (P C), Bhagwan Singh v. IJ'w.gar. 

6. (13) 20 Ind Cas 291 (293) (DB) (Lah), 
Mt. Basso v. Mir Mohammad. 

Note 11 

1. (’01) 25 Bom 616 (620) : 3 Bom L R 
213 (DB), Atmaram v. Umed Ram. 

2. (’40) 27 AIR 1940 P C 160 (163) : 67 Ind 
App 318 : I L R (1940) All 625 : I L R 
Oa»> Kar 287 (PC). 


• T. P—€<V3 
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covenant or promise thereby undertaken or made. 

"A material alteration is one which varies the rights, liabilities, 
or legal position of the parties ascertained by the deed in its original 
state or otherwise varies the legal effect of the instrument as ori¬ 
ginally expressed, or reduces to certainty some provision which was 
originally unascertained and as such void, or may otherwise preju¬ 
dice the party bound by the deed as originally executed. 

“The effect of making such an alteration without the consent of 
the party bound is exactly the same as that of cancelling the deed. 
The avoidance of the deed is not retrospective and does not revest 
or reconvey any estate or interest in property which passed under 
it. And the deed may be put in evidence to prove that such estate 
or interest so passed or for any other purpose than to maintain an 
action to enforce some agreement therein contained.” 

See also the undermentioned cases. 3 


3. ( 02) 71 L J Ch 279 (281) : 86 L T 180 : 

(1902) 1 Ch 451, In re Hoivgate and Os¬ 
born’s Contract. 

(1859) 28 L J Ex 257 (258) : 4 H & N 519 : 

118 R R 589, Reynolds v. Hall. 

(91) 15 Mad 70 (72) (DB), Ramayyar v. 
Shanmugam. (Alteration not material— 
Not altering situation in which parties 
stood—Deed not invalid.) 

(1863) 55 E R 286 (287) : 33 Beav 52 : 9 
L T (NS) 110 : 11 W R (Eng) 1092 : 140 
R R 14, Adsetts v. Hives. (Formal altera¬ 
tions carrying out intention of parties do 
not render deed void.) 

(1905) 74 L J Ch 697 (698) : 93 L T 157 : 54 
W R (Eng) 156 : (1905) 2 Ch 455, Credi- 
ton v. Exeter. (Alteration not of subs¬ 
tance does not render deed void.) 

(1821) 106 E R 1082 (1084) : 4 B & Aid 
672, Doe v. Bingham. (Immaterial altera¬ 
tion does not invalidate deed.) 

( 91) 1 Mad L Jour 388 (390) (DB), Vazeer- 
ally Khan v. Suryanarayana. (Do.) 

( 01) 1901 Pun L R No. 40 p. 78 (79 ),Beli 
Ram v. Bhagivandas. (Do.) 

( 20) 7 AIR 1920 Mad 974 (976) : 58 Ind Cas 
849 (DB), Ramanathan Chettiar v. Mu- 
thukumaru. (Unless there is any con¬ 
trary evidence, and any note by the Re¬ 
gistrar about it any alteration or inter¬ 
polation in a document is presumed to 
have been made before its registration.) 
(’86) 10 Bom 487 (492) (DB), Isac Maho¬ 
med v. Bax Fatma. (Material alteration 
with consent of all parties need not 
vitiate the deed.) 

(’83) 7 Bom 418 (419) (DB), Sitaram v. 

Daji. (Addition of name of attesting 
witness to instrument not required to 
be attested is a material alteration.) 

(’91) 15 Bom 44 (45) (DB), Venkatesh v. 
Babasubraya. (Affixing of signature of 
attesting witness after execution is not 
material alteration.) 

(’14) 1 AIR 1914 Lah 418 (418) : 23 Ind Cas 
596, Ganga Nath v. Taja. (Suit based on 
document materially altered so as to cast 
liability on a party should be dismissed.) 
(’34) 21 AIR 1934 Lah 543* (544-) : 152 Ind 


Cas 697 (DB), Naunihal Singh v. Man- 
gal Singh. (Alteration—Mortgagor ad¬ 
mitting interest at simple rate—Docu¬ 
ment altered as to compound interest— 
Interest at simple rate should not be 
disallowed.) 

(1900) 1900 Pun Re No. 91 page 377 (378) : 
1901 Pun LR No. 35 p. 71 (72) (DB), 

Karam Ali v. Narain Singh. (Addition 
of a name as one of the executants is a 
material alteration which invalidates 
the document.) 

(’26) 13 AIR 1926 Mad 1060 (1061) : 97 

Ind Cas 676 (DB), Krishna Aiyar v. 
Ponnappa Nadar. (Attestation—Sur¬ 
vey numbers interpolated after attesta¬ 
tion—Addition in fact unnecessary—Vali¬ 
dity of document is not affected.) 

(‘20) 7 AIR 1920 Mad 596 (598) : 43 Mad 
405: 55 Ind Cas 86 (DB), Sankaran 
Nambiar v. Narayanan Thirumumpu. 
(With the consent and knowledge of the 
mortgagor and in the presence of the 
attesting witnesses an item was put in 
the mortgage to avoid delay in registration 
and to get the document registered in an 
office near the place where the mortgag¬ 
or was living— Held, there was a valid 
'mortgage as regard the item and 
that the deed must be deemed to have 
been properly executed and attested with 
regard to that item.) 

(’68) 3 Mad H C R 247 (249) (DB), Rama- 
sioami Kon v. Bhavani Iyer. (The alter¬ 
ed document might be used as evidence 
of the debt between the parties and also 
of the creation of the charge upon the 
property hypothecated—It lies upon the 
parties who seek to enforce an altered 
instrument to show the circumstances 
under which the alteration took place.) 
(’13) 21 Ind Cas 79 (80, 81) (DB) (Cal), 
Achyutanunda Bhattacharya v. Ram 
Nath Bhattacharya. (Addition of a clause 
for payment of compound interest is a 
material alteration and vitiates the deed.) 
(’85) 12 Cal 313 (316) (DB), Mohesh Chun- 
der v. Kamini Kumari. (Material altera¬ 
tion' vitiates the bond-—Mere- adding 
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only registered under the Registration Act as required bv^’.eet 
but must also be registered under S. 109 of the Companies Action’ 
However, the want of the latter kind of registration does not' 
mortgage wholly invalid: it is valid as an admission of debt buF as 

property 3 ’ C ° r Muidator, U cannot "eate a valid charge on the 

Ro „.’ 3 J Registered document when takes effect.—See section 47 of the 
Registration Act. A registered document speaks from the date of its 
execution and not from the date of its registration.’ Under S 54 of the 

from t nSOl 71 nCy Act ’ 1920 the three time, however runs 

hfTt£ b wu eI \ the Transfer of Property Act does not apply it has 

fhp T n he d that l ! three months ’ time f or an application unde/S 9 of 
the Insoivency Act runs from the date of the execution and not the date 
of the registration of the document. 3 

. , 14 ; Unregistered bond—Admissibility in evidence.—In cases aris- 

f g , q7q°> e the ° f S ' 49 of the Registration Act by Act XXI 

miss^ble 1 in W evif 6 t a " " nregistered mortgage document /as not ad- 

Swn b LffI t 7 d / here thC m0rtgage itself was sought to be thereby 
given effect to e. g., to prove a right of redemption’ or to prove a rig/ 


names of witnesses to a deed which does 

not require witnesses is not a material 
alteration.) 

( ’°®> K [Cal 812 (817, 818) : 3 Cal L Jour 
( DB )> Gourchandra v. Prasanna Ku - 
mar. (Suit on a simple money bond— 
Adding name of the defendant as an ex- 
ecutant is material alteration and viti¬ 
ates the bond.) 

(’81) 7 Cal 616 (619) : 9 Cal LR 257 (DB), 
Gogun Chunder v. Dhuronidhur. (Suit 
on a bond—Material alteration by the 
plaintiff creditor—Plaintiff not entitled 
to a decree.) 

(’21) 8 AIR 1921 Cal 435 (443) : 66 Ind 
Cas 694 (DB), Krishna Kisor De v. Na- 
gendrabala Chaudhurani. (What is mate¬ 
rial alteration stated—Alteration held not 
material in this case.) 

CIO) 6 Nag LR 1 (2) : 5 Ind Cas 425 (426), 
Ganpat v. Ramakrishna Puri. (Instru¬ 
ments which produce their full effect at 
the moment of execution, though subse¬ 
quently altered, may be admitted in evi¬ 
dence for proving vested rights created 
by them.) 

(’85) 9 Mad 399 (413) (FB), Christacharlu 
v. Karibasayya. (Suit on bond—Plaintiff 
found to have altered the bond before 
registration as regards the payment of 
instalments and rate of interest— Held 

by the Full Bench that the suit must be 
dismissed.) 

(’18) 3 AIR 1916 Pat 325 (326) : 33 Ind Cas 
417 (DB), Babulal v. Jadunath Jha. 

(Mere addition of name as executant 
jjo did not sign the document is not 
material alteration as would render the 
document void.) 


;$TS1 02 (64) (DB), Qanga 


Chandan Singh. (Suit on an instrument 
which was intentionally altered in most 
important and material particulars— 
Plaintiff held not entitled to relief on 
the instrument.) 

(1 f0«) 23 Mad 137 (143, 144) : 9 Mad L Jour 
368 (FB), Subramania v. Krishnayan. 

Note 12 

7. (’30) 17 AIR 1930 P C 66 (75) : 5 Luck 
128: 57 Ind App 76: 122 Ind Cas 25 
(PC), Ram Narain v. Radha Kishen 

Note 13 

1. (’33) 20 AIR 1933 Cal 212 (213) : 143 

Ind Cas 141 (DB), Nabadwip Chandra 
v. Loke Nath. (An attachment of the 
property after the execution of the mort¬ 
gage deed but before its registration 
cannot affect the mortgage lien.) 

(’42) 29 AIR 1942 Oudh 201 (202) : 197 Ind 
Cas 686, Sarjoo v. Jagatpal Singh. 

(’17) 4 AIR 1917 Mad 364 (365) : 32 I.C. 
431 (DB), Veerakutty v. Ramasami. 

(’33) 20 AIR 1933 Mad 185 (187) : 141 I.C. 
101, Muthia Chettiar v. Official Receiver. 

( 34) 21 AIR 1934 Mad 637 (638) : 58 Mad 
166 (DB), lswarayya v. Kuruba. 

(’04) 29 Bom 46 (51) : 6 Bom LR 690 
(DB), Motichand v. Sagan. Also see S. 48 
Note 8. 

2. (’34) 21 AIR 1934 Mad 637 (638): 58 
Mad 166: 151 Ind Cas 1054 (DB), lswara¬ 
yya v. Kuruba Subbanna. 

(’33) 20 AIR 1933 Mad 185 (187) : 141 I.C. 
101, Muthia Chettiar v. Official Receiver. 

Also see S. 54, Note 17. 

3. (’33) 20 AIR 1933 Lah 821 (822) : 149 
Ind Cas 853, Ratan Chand v. Smail. 

Note 14 

1. (’27) 14 AIR 1927 Lah 57 (58) : 99 I. C. 
441, Mohammad Ayub v. Fatima Sultan. 



1056/22 [S 59 N 14] MORTGAGE WHEN TO BE BY ASSURANCE 

to damages for breach of the mortgage contract by failure to secure pos¬ 
session to the mortgagee. 1 * But there was a difference of opinion as to 
whether an unregistered mortgage document could be used as evidence 
for any other purpose. 

To prove personal covenant to pay. 

The general trend of opinion was that the document could be used 
as evidence to prove the personal covenant to pay contained in the docu¬ 
ment—one class of cases 1b resting this view on the ground that such a 
covenant was divisible from the hypothecation part of the document, 
and did not by itself require registration, and another class of cases 2 
resting the view on the ground that such a covenant did not affect im¬ 
movable property, independent of any question whether the covenant 
was divisible or not from the hypothecation part of the document. A 
contrary opinion was held in the undermentioned cases 3 that the cove- 


[But see (’21) 63 Ind Cas 400 (400) (DB) 
(Pat), Rajpati Rai v. Sukwaro Kuer. 
(Submitted not correct.)] 

la. (’05) 1 Nag LR 47 (48), Balaji Teli v. 
Mt. Bana Bai. 

lb. (’83) 1883 Pun Re No. 10, p. 33 (35) 
(DB), Prem Singh v. Mula Mai. 

(’81) 1881 Pun Re No. 80, p. 176 (177) 

(DB), Khuddu Mai v. Kunji Lall. 

(’80) 1880 Pun Re No. 88, p. 210 (212) 

(DB), Syed Muhammad Khan v. Jaisukh. 
(’74) 1874 Pun Re No. 40, p. 157 (157) 

(DB), Bishen Singh v. Sunder. 

(’82) 11 Cal LR 166 (167) (DB), Gour 
Chum Surma v. Jinut Ali. 

(’98) 2 Cal WN 591 (593) (DB), Nem- 

dhari Roy v. Mt. Bissessari Kumari. 

(’81) 4 All 3 (5, 6) : 1881 All W N 93 (DB), 
Lachman Singh v. Kesari. (It would also 
be admissible in proof of the fact that the 
debt is not exigible until after the ex¬ 
piry of certain period from the date of 
the loan.) 

(’10) 8 Ind Cas 985 (986) (Low Bur), K. 

Wadara Devan v. Ma Kin. 

2. (’93-1900) 1893-1900 Low Bur Rul 124, 
Ma Tha v. Ma Shwa Hnit. 

(’82) 9 Cal 520 (525): 12 Cal LR 209 
(FB), Ulfatunnissa v. Hosain Khan. 

(’07) 4 Low Bur Rul 52 (53), My at Thin 
v. Kasu Viswanathan Chetty. 

(’72-92) 1872-92 Low Bur Rul 195 (196), 
Maing Wut and Mi Dwin v. Ko Nyaung. 
(’82) 5 Mad 119 (121) (DB), Jagappa v. 
Latchappa. 

C 75) 7 Mad HCR 296 (298) (DB), Strl 
Seshathri Ayyengar v. Sankara Ayar. 
(’68) 9 Suth W R 111 (111) (DB), Woodoy 
Chand Jana v. Nitye Mundul. (Money 
bond in which land is pledged as mere 
collateral security is not compulsorily 
registrable—It does not affect immovable 
property and can even, if not registered, 
be received in evidence.) 

(’ll) 10 Jnd Cas 748 (754) (Bom), Hope 

Mills Limited v. Coiaasji. 

(’95) 20 Bom 553 (557) (DB), Vani v. Bani. 
(’09) 32 Mad 410 (413, 414) (FB), Kunhu 
Moidu v. Madhava Menon. 

(’06) 30 Mad 284 (288): 17 Mad LJour 


167 (DB), Sada Kavaur v. Tadepally. 

(’02) 25 Mad 396 (398) (DB), Sriramulu v. 
Chinna Venkata Sami. (Assignment of 
mortgage not registered does not affect 
immovable property—But can operate 
as assignment of debt.) 

(’68) 3 Agra 60 (63), Eshree Rai v. Bindoor. 

(’69) 1 NWPHCR 142 (143) (DB), Go- 
hind Shunkarjee v. Girdhan Singh. 

(’68) 3 Agra 170 (170) (DB), Seeta Kulwar 
v. Juhumath Pershad. 

(’69) 3 Beng L R (AC) 310 (311) : 12 Suth 
WR 222 (223) (DB), Nilamadhab 

Singh v. Fatteh Chand Shahoo. (Bye- 
bil-wafa: deed of conditional sale.) 

(’70) 4 Mad H C R 174 (175) (DB), Vellaya 
Padyachy v. Moorthy Padyachy. 

(’91) 15 Mad 253 (254) (DB), Gomaji v. 
Subbarayappa. 

(’25) 12 AIR 1925 Lah 356 (356) : 87 Ind 

Cas 609, Basant Lai v. Jaioahar Singh. 
(1 Ind Cas 1 (FB), followed.) 

(’30) 17 AIR 1930 Rang 142 (142) : 126 Ind 
Cas 655, Maung Po Din v. Maung. 

(’31) 18 AIR 1931 Mad 124 (128) : 129 Ind 
Cas 814 (DB), Jagannadhan Pillai v. 
Official Assignee, Madras. 

(’69) 6 Bom HCR 134 (137), Tukara m 

v. Khandoji. (Oprates as an acknowledg¬ 
ment for the time-barred debt. 

(’70) 7 Bom HCR (AC) 1 (2) (DB), San- 
gappa v. Basappa. 

(’77) 1877 Bom PJ 309 (DB), Ramchandra 
v. Gokalgiri. 

(’99) 26 Cal 222 (225): 3 Cal WN 228 (DB), 
Sonatun Shaha v. Dino Nath. 

(’21) 8 AIR 1921 Low Bur 34 (36): H 

Low Bur Rul 148 : 66 Ind Cas 589 (DB), 
Quah Cheng Gwan v. Maung Po Myi. 

(’21) 8 AIR 1921 Oudh 203 (203, 204): 66 
Ind Cas 680, Ram Autar v. Ram Asre. 

(’23) 10 AIR 1923 Rang 15 (16) : 70 Ind 
Cas 872, Muang Kya v. A. P. R. Peria 
Kurpon Chetty. 

[See also (’74) 7 Mad HCR 348 (350) 

(DB), Guduri v. RapakaJ 

3. (’69) 4 Mad HCR 378 (384) (FB), 

Achoo Bayamah v. Dhany Ram. (Per 
Scotland, C. J.) 

(17) 4 AIR 1917 Mad 773 (774): 40 Mad 
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b f, se P arated from the other portions of the document 
and that, therefore, the document cannot be used in evidence to nrnvp 

thecovenant Where the mortgage document did not cental Iny Z- 

mise to pay the debt it was held in the cases noted below” 1 that i/could 
not to be used in evidence for any purpose. 

To prove nature of possession 

y arQ da Pillai v. Jeevarathnammal 5 which was a case of gift their 
Lordships of the Privy Council held that though unregistered! the’docu- 

tbr.m/leFj 36 , eVlde , nce to e sh ° w the nat ure of a person’s possession. In 
the undermentioned cases 6 of unregistered mortgage-deeds, it has been 

held similarly that such deeds may be received in evidence to show the 

natur^of possession. A contrary view was expressed in cases noted 


To prove the payment of consideration. 

f • One view was that it could be used to prove payment of considera¬ 
tion 6 According to the Nagpur Court, a fact to be collateral must be 
independent of and divisible from the purpose to effect which the law 
requires registration, that the payment of consideration is not such a 
collateral fact and that therefore the document cannot be received 
m evidence to prove consideration. 9 

To prove delivery of possession. 

An unregistered usufructuary mortgage was held inadmissible to 
prove delivery of possession to the mortgagee on the ground that so to 
use it would be to affect the land. 10 

.. XXI o^, 1929 has now amended S. 49 of the Registration Act by 

the addition of the following Proviso: J 


o47 . 34 Ind Cas 853 (DB), Swami Chatty 
v. Ethirajulu Naidu. (Not admissible 
even for a collateral purpose ( e.g .) to 
prove a covenant for the payment of 
compound interest.) 

4. (’80) 1880 Pun Re No. 89, p. 213 (214) 
(DB), Jaisukh v. Syad Muhammad Khan. 

(’80) 1880 Pun Re No. 60, p. 140 (14]) 

(DB), Thakur Das v. Fatte Khan. 

5. (19) 6 AIR 1919 P C 44 (47) : 43 Mad 

244: 46 Ind App 285 (PC). 

6. (’47) 34 AIR 1947 Lah 335 (338), Mun- 
shi Ram v. Baistakhi Ram. [Deed in 
nature of mortgage giving right to 
mortgagor to redeem requires registra¬ 
tion—It cannot be used in suit for re¬ 
demption—It can, however, be used to 
explain mortgagee’s possession.] 

(35) 22 AIR 1935 All 155 (155) : 154 Ind Cas 
386, Jit Singh v. Shaha Munir. 

(’37) 1937 Rang LR 442 (443), U Thet 

Pan v. Afa Pu Saing . (Unregistered usu¬ 
fructuary mortgage—Suit for delivery of 
possession on repayment of amount bor¬ 
rowed—Unregistered mortgage held 
admissible to prove nature of defen¬ 
dant’s possession.) 

(’27) 14 AIR 1927 All 311 (314) : 100 Ind 
Cas 346, Maha Mangal Rai v. Kishun 
Kandu. (AIR 1919 P C 44 : 43 Mad 244: 
46 Ind App 285 (PC) followed.) 

(’24) 11 AIR 1924 All 837 (837) : 78 Ind 
Cag 955, Keaari Singh v. Channo . 

024) 11 AIR 1924 Mad 292 (296) : 47 Mad 


203 (DB), Appamma v. Saripalli. 

(’27) 14 AIR 1927 Mad 92 (93) : 98 Ind Cas 
195, Govindan Nayar v. Koipunthi. 

(’12) 17 Ind Cas 987 (989) (DB) (Mad), 
Mutta Vencatachalapathy v. Pyinda Ven- 
catachalapathy Gam. (An unregistered 
document can be admitted to prove the 
circumstances in which the property 
came to be in possession—Per Alxlur 
Rahim, J.; Miller, J., contra.) 

( 31) 18 AIR 1931 Rang 40 (44) : 8 Rang 
556 (DB), Maung Sin v. Maung So. 

7. (’29) 16 AIR 1929 Nag 115 (116) : 118 
Ind Cas 57, Sukhlal v. Bisesar. 

(’28) 15 AIR 1928 Bom 484 (487) : 52 Bom 
875 : 115 Ind Cas 379 (DB), Narsi Kal- 
yandas v. Parshottam Nathabai. (Cannot 
be used to show quantum of interest of 
person in possession.) 

8. (’12) 16 Ind Cas 125 (126) (Lah), Hanij 
Shah v. Murad. 

(’09) 2 Ind Cas 516 (516, 517) (All), Jadoo 
Chaube v. Bhagwat Chaube. (Confirmed 
in 5 Ind Cas 519.) 

[See also (’07) 9 Bom L R 393 (399) (DB), 
Bai Gulabbai v. Shri Datgarji. (Unregis¬ 
tered mortgage bond held admissible to 
show that the consideration for the bond 
was different from one alleged in the 
deed itself.)] 

9. (’29) 16 AIR 1929 Nag 115 (116) : 118 
Ind Cas 57, Sukhlal v. Bisesar. 

10. (’25) 12 AIR 1925 Oudh 628 (628) : 85 
Ind Cas 326, Jajar Khan v. Mt. Quadiran. 
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‘‘Provided that an unregistered document affecting immovable 
property and^ required by this Act or by the Transfer of Property 
Act, 1882, to be registered may be received as evidence of a contract 
in a suit for specific performance under chapter II of the Specific 
Relief Act, 1877, or as evidence of part performance of a contract 
for the purposes of S. 53A of the Transfer of Property Act, 1882, or 
as evidence of any collateral transaction not required to be effected 
by registered instrument.” 

It is now clear that while an unregistered mortgage cannot be received 
in evidence for purposes which involve the giving effect to the mortgage 
itself as, e.g., to prove a right of redemption," it may be used to prove 
“collateral transactions not required to be effected by a registered instru¬ 
ment.” According to the High Court of Madras, the words “transaction 
affecting such property” in S. 49 of the Registration Act mean “transa- 
action purporting to create, declare, assign, limit or extinguish a right, 
title or interest in immoveable property” and transactions not falling 
within this description are collateral transactions. 12 Thus, an unregis¬ 
tered mortgage may be received in evidence to prove a personal covenant 
to pay, 13 or an acknowledgment of the existence of another mortgage, 14 
or to prove the nature of a person’s possession. 15 


15. Effect of transaction where mortgage is not registered or regis¬ 
tration. is invalid.—A mortgage, which is registered but the registration 
of which is invalid, cannot operate as a charge, 1 though it may be used 
in evidence for collateral purposes such as to prove the nature and char¬ 
acter of the possession that might have been delivered in pursuance of 
the transaction 2 or to prove the debt by reason of the personal covenant 
to pay recited in the document. 3 Where a mortgage document, execut¬ 
ed in consideration of two prior mortgages, is not validly registered, the 


11. (’41) 28 AIR 1941 Rang 234 (235) : 1941 
Rang L R 309 : 197 Ind Cas 20 (DB), Ma 
Mo E v. Ma Kun Hlaing. 

f’41) 28 AIR 1941 Rang 261 (262) : 1941 
Rang L R 706 : 196 Ind Cas 542 (FB). 
Maung Daw Na v. Mating Wa Maung. 

(’38) 25 AIR 1938 Pat 479 (480) : 176 Ind 
Cas 35, Bhukhan Mian v. Radhika. 

12. t(’32) 19 AIR 1932 Mad 734 (736, 737) : 

56 Mad 169 : 139 Ind Cas 870 (DB), 

Kanji & Moolji Bros. v. Shnnmugam. 

13. (’32) 19 AIR 1932 Mad 734 (737) : 56 
Mad 169 : 139 Ind Cas 870 (DB), Kanji 
& Moolji Bros. v. Shunmugam. 

(’34) 21 AIR 1934 Rang 196 (197) : 153 Ind 
Cas 56, Motiram v. Daw Hnin E. (As 
proof of the loan it is relevant and ex¬ 
tremely cogent evidence.) 

(’33) 20 AIR 1933 Cal 786 (787) : 146 Ind 
Cas 476, Khantamoni Dassi v. Biswa 
Nath. (An unregistered document can¬ 
not be used in any legal proceedings to 
bring about indirectly the effect which 
it would have had if registered.) 

[See also (’40) 27 AIR 1940 Lah 486 (491, 
492) : ILR (1941) Lah 601 : 193 Ind Cas 
789 (DB), Om Prakash v. Mukhtar. (It is 
a divisible and distinct transaction.)] 

14. (’38) 25 AIR 1938 Mad 865 (875) : 181 
Ind Cas 827 (DB), Ramanathan v. Doulat. 

15. (’41) 28 AIR 1941 Rang 201 (262) : 


1491 Rang L R 706 : 1941 (FB), Maung 
Daw Wa v. Maunga Wa. 

(’35) 22 AIR 1935 All 155 (155) : 154 Ind 
Cas 386, Jit Singh v. Shah Munir. 

Note 15 

1. (’25) 12 AIR 1925 Rang 55 (58) : 2 Rang 
429 : 84 Ind Cas 302 (DB), Somasunda- 
ram Chettiar v. Nachiappa Chettiar. 

(14) 1 AIR 1914 Nag 32 (36) : 10 Nag 
L R 81 : 26 Ind Cas 601, Khemchand v. 
Malloo. 

(’25) 12 AIR 1925 Rang 1 (2) : 2 Rang 
313 : 84 Ind Cas 1023 (DB), Maung Tun 
Ya v. Maung Aung Dun. 

Also see Note 8 and S. 100 Note 14. 

2. (’27) 14 AIR 1927 Mad 92 (93) : 98 Ind 
Cas 195, Govindan Nayar v. Ammed. 
(Document is admissible to prove what 
the mortgagee is prescribing for.) 

3. (’07) 4 Low Bur Rul 88 (93) (DB), 

Maung Kyaw v. Sithambaram. 

(’21) 8 AIR 1921 Low Bur 34 (36) : 11 Low 
Bur Rul 148 : 66 Ind Cas 589 (DB), Quah 
Cheng Gwan v. Maung Po Myi. 

(’37) 24 AIR 1937 Cal 347 (350) : 171 Ind * 
Cas 965 (DB), Sailendra Nath v. Keshab. 

(’23) 10 AIR 1923 Mad 447 (448) : 46 Mad 
435 : 73 Ind Cas 188 (DB), Rama Rao 
Dronamraju v. Kessaprogada Vadayya. 
(Article 116, Limitation Act, applies.) 
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mortgagee can fall back upon the two prior mortgages. 4 

It was held in the undermentioned case 5 that an invalidlv regist¬ 
ered usufructuary mortgage document cannot be used in evidence to 
recover money under S. 68 inasmuch as such a claim involves the proof of 
the mortgage as a mortgage. It is conceived that the document may be 
used to show that consideration passed under the document, and to 
recover the amount under S. 65 of the Contract Act 

as “ , redem P‘ ion ? uit the defendant admits his possession 

s mortgagee and is willing to restore the possession on payment of 

the mortgage money, the question of the inadmissibility of the mort- 

gage deed due to its non-registration does not arise and the redemption 
suit is maintainable. 6 See also Notes 4, 14. 


"59A. Unless 

References to mortgagors 
and mortgagees to include 
persons deriving title from 
them. 


otherwise expressly provided, references in this 
Chapter to mortgagors and mortgagees shall be 
deemed to include references to persons deriving 
title from them respectively. 


a. Section 59A was inserted by S. 21 of the Transfer of Property 
Act, 1929 (XX of 1929). v y 


(Amendment) 


1. Analogous law. 

2. Scope of the section. 


Synopsis 

j 3. “Persons deriving title from them res 
I 4. “Unless otherwise expressly provided.” 

, f; 1 'a An c°o g r !aw.—The words “mortgagor” and “mortgagee” are 
defined in S. 205, sub-s. (1) (XVI) of the Law of Property Act, 1925 
(15 Geo. V, Chap. 20), as follows: 


Mortgagor includes any person from time to time deriving 
title under the original mortgagor or entitled to redeem a mort¬ 
gage acording to his estate interest or right in the mortgaged pro¬ 
perty; ‘mortgagee’ includes a chargee by way of legal mortgage 

and any person from time to time deriving title under the origi¬ 
nal mortgagee”. 


2. Scope of the section.—This section was newly added by the 
amending Act of 1929. But even before this section was added it 
was generally held that the words “mortgagor” and “mortgagee”’ in 
s ® vara * sections of the Act would include their representatives 1 
though in some cases difficulty was felt in giving this interpretation 
to these words, e.g., in S. 68, cl. (a). The section has been enacted to avoid 
any such difficulty. 2 In their Report the Special Committee observed: 

.. ‘‘Whether the words ‘mortgagor’ and ‘mortgagee’, as used in 
+ *** eren ^ sec ^ ons this chapter, include all persons deriving 

titie from them has given rise to some difficulties (see 39 Ind. 

App. 7 and I.L.R. 21 ALL. 223). In order to make this clear, we 
propose the addition of section 59A.” 


4. (96) 19 Mad 160 (161) (DB), Arumu- 
0 am Pillai v. Periasami. 

5. (’37) 24 AIR 1937 Ali 711 (713, 714) : 
171 Ind Cas 825, Kesaii Ram v. M'isafir 

6. (’47) 34 AIR 1947 Lah 335 (339), Munshi 
Ram v. Baisakhi Ram. 

LAIR 1928 Lah 662 and AIR 1927 Mad 92 
Rel. on—Analogy between position of 
mortgagor and mortgagee under unregis¬ 
tered mortgage deed and that of lessor 
and lessee and vendor and vendee under 

®U|»egistered lease and sale deed respec¬ 
tively, pointed out—AIR 1941 Lah 407 : 


ILR (1942) Lah 79 (FB) Ref.] 

Section 59A—Note 2 

1. (’32) 19 AIR 1932 Pat 273 (274) : 139 
Ind Cas 525 (DB), Janki Saran Singh v. 
Mahomed Isinail. (Word ‘mortgagor’ in 
S. 68 refers also to heirs or assignees.) 

(’29) 16 AIR 1929 Lah 207 (208) : 117 Ind 
Cas 666. Nand Lull v. Narain Singh. 

(Mortgagor includes persons deriving 
title from him.) 

2. (’36) 23 AIR 1936 Oudh 47 (49) : 159 

I. C. 54 (DB), Nisar Ahmad v. Manzur 
Ahmads . . . 
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3. “Persons deriving title from them respectively.”—In virtue of 
this section which was added by the T. P. (Amendment) Act, 1929, the 
word “mortgagor” wherever it occurs in the Act will include the sub¬ 
sequent purchaser of the mortgaged property. 10 It has been held by 
the High Court of Allahabad that the section draws a distinction bet¬ 
ween the two categories of mortgagors and mortgagees and that the 
intention of the section is that the persons who derive title from them 
are to be persons who derive title as a mortgagor or as a mortgagee. 
In other words the word “mortgagor” would not include a mortgagee 
from him, but would include persons succeeding by inheritance or by 
will or by sale or by auction-sale to the right of the equity of redem¬ 
ption held by the mortgagor. 1 A similar view has been taken also by 
the Oudh Court and the Calcutta High Court. 1b It has been held 
by the High Court of Rangoon that the word “mortgagee” would not 
include a mortgagee from the mortgagee (i.e., a sub-mortgagee). 2 In 
a case arising before the section was added it was, however, held by 

the High Court of Madras that the word “mortgagee” in section 60 would 
include his sub-mortgagee. 3 

^ P el ' son w ^° succeeds to the right of a mortgagor by survivor¬ 
ship will be a “mortgagor” within the meaning of this section. 4 - Where 
the equity of redemption vests in several persons either by devolu¬ 
tion or transfer, such persons will be co-mortgagors. Though the word 
mortgagor” would include such legal representatives under the 
terms of this section, it would not mean that the relationship between 
them inter se would not be that of co-mortgagors. 6 (See also S. 95, 
Note 7.) See also the undermentioned case. 6 

u- A “ Un,6SS otherwise expressly provided.”—It has been held by the 
High Court of Bombay that S. 91 is a provision to the contrary in that 
it provides that “besides the mortgagor, the following persons are en¬ 
titled to redeem” and at the same time includes among those persons 
such persons as derive title from the mortgagor. 1 


Note 3 

la. (’46) 33 AIR 1946 Nag 226 (227) : ILR 
(1946) Nag 297 : 223 Ind Cas 282, Madan- 
gopal v. Shrinarayan. 

[30 Mad 67, held no longer good law; AIR 
1939 Nag 256 : ILR (1940) Nag 63 Rel. on.] 

[See also (’39) 26 AIR 1939 Nag 256 (258) : 
ILR (1940) Nag 63 : 184 Ind Cas 579, 
Haridas v. Jagannath. (Mortgagor in¬ 
cludes subsequent purchaser. AIR 1932 
Pat 273 and AIR 1938 Oudh 210, followed; 
AIR 1930 Nag 139 : 26 Nag L R 312 held 
overruled by Section 59A.) 

( 31) 18 AIR 1931 All 277 (289) : 53 All 
334 : 132 Ind Cas 401 (FB), Nannu J\Ial 
v. Ram. (Mortgagor includes auction- 
purchaser of mortgaged property.)] 

1. t (’39) 26 AIR 1939 All 190 (192) : ILR 
(1939) All 185, (DB), Piarey Lai v. Dina 
Nath. Also see S. 68, Note 8. 

lb. (’48) 35 AIR 1948 Cal 250 (255) (DB), 
Midnapore Zemindari Co. v. Saradindu 

[Puisne mortgagee not included in term 
“mortgagor” in S. 72, Proviso.] 

(’01) 4 Oudh Cas 100 (103) (DB), Shco 

Ghulam, Singh v. Ghulam Sarwar. (Mort¬ 
gagee is not a representative in interest 


of the mortgagor.) 

2. *(’37) 24 AIR 1937 Rang 56 (58) : 167 Ind 
Cas 449 (DB), Maung Po Hla v. Ma Ngwe 
Sint. (Nor ‘mortgagor,’ a sub-mortgagor.) 

3. (’27) 14 AIR 1927 Mad 703 (704) : 101 
I.C. 728, Venkataramani v. Rangaswami. 

[See also (’24) 11 AIR 1924 Mad 453 (454, 
455) : 80 Ind Cas 363 (DB), Subba Rao 
v. Ponnammal. (Word ‘mortgagee’ in S. 
83, includes his sub-mortgagee.)] 

4. (’34) 21 AIR 1934 Oudh 246 (249) : 9 
Luck 657 (DB), Harihar Bakhsh v. Lachh- 
man. 

E See also (’35) 22 AIR 1935 Oudh 213 (216): 
10 Luck 481 (DB), Sarda v. Day a (AIR 
1934 Oudh 246 : 9 Luck 657, followed.)] 

Also see S. 61, Note 3. 

5. (’36) 23 AIR 1936 Oudh 47 (49) : 159 
I C 54 (DB), Nisar v. Manzur. 

6. (’41) 45 Cal W N 628 (631), Kiron Bala 
v. Atul Kristo. 

Note 4 

1. (’42) 29 AIR 1942 Bom 98 (99) : ILR 

(1942) Bom 169 (DB), Narayan Divaka - 
rappa v. Parameshvarappa. 

Also see S. 91 Note 3 and S. 92 Note 13. 
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RIGHTS AND LIABILITIES OF MORTGAGOR. 


60. At any time after the principal money has become a [due], the 
Right of mortgagor mortgagor lias a right, on payment or tender, at a proper 
to redeem. time and place, of the mortgage-money, to require the 

mortgagee (a) to deliver b [to the mortgagor the mortgage-deed and all 
documents relating to the mortgaged property which are in the possession or 
power of the mortgagee], (b) where the mortgagee is in possession of the 
mortgaged property, to deliver possession thereof to the mortgagor, and (c) 
at the cost of the mortgagor either to re-transfer the mortgaged property to 
him or to such third person as he may direct, or to execute and (where the 
mortgage has been effected by a registered instrument) to have registered 
an acknowledgment in writing that any right in derogation of his interest 
transferred to the mortgagee has been extinguished: 

Provided that the right conferred by this section has not been 
extinguished by act of the parties or by c [decree] of a Court. 

The right conferred by this section is called a right to redeem and a 
suit to enforce it is called a suit for redemption. 

Nothing in this section shall be deemed to render invalid any provision 
to the effect that, if the time fixed for payment of the principal money has 
been allowed to pass or no such time has been fixed, the mortgagee shall be 
entitled to reasonable notice before payment or tender of such money. 

Nothing in this section shall entitle a person interested in a share only 

Redemption of portion 0 f the mortgaged property to redeem his own share only, 
of mortgaged property. payment of a proportionate part of the amount 

remaining due on the mortgage, except d [only] where a mortgagee, or, if 
there are more mortgagees than one, all such mortgagees, has or have 
acquired, in whole or in part, the share of a mortgagor. 

a This word was substituted for the word -payable" by S. 22 of the Transfer of Property 

(Amendment) Act. 1929 (XX of 1929). „ ... . 

b. These words were substituted for the words "the mortgage-deed, if any. to the mortgagor, ibid. 

c. This word was substituted for the word "order”, ibid. 

d. This word was inserted, ibid. 

Synopsis 


I. Scope of the section. 

2 0 Mortgage of moveables — Re¬ 
demption after default. 

, 3. Law where Transfer of Property 
Act is not in force. 

4^JRight of redemption, what is. 
5^Righ of redemption, when arises. 
(iT Right of redemption, how exer¬ 
cised. 

^^‘Payment.” 

8. “Tender.” See Note 5 on S. 84. 

9. The payment or tender must be 
made at the proper time and | 

place. ! 

10. The payment or tender must be 
of the mortgage-money. 

II. Assignment of mortgage—Equity 
between mortgagor and mort¬ 
gagee. 

12. The payment or tender must be 
made to the mortgagee. 

13. “Mortgagee.” 


14. Payment or tender to one of 
several co-mortgagees. 

15. Payment or tender to one of 
several co-heirs of a deceased 
mortgagee. 

16. Delivery of deeds. 

17. Delivery of possession. 

18. Re-transfer of mortgaged pro¬ 
perty. 

19. “Mortgaged property.” 

20. Right to regitsered acknowledg¬ 
ment. 

21. Proof of redemption. 

22. Extinguishment of right to re¬ 
deem by act of parties. 

23. Purchase by mortgagee at court 
sale, if extinguishes right to re¬ 
deem. 

24. Subsequent mortgagee purchas¬ 
ing at sale held by prior mort¬ 
gagee under his power of sale. 
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25. Mortgagee purchasing at sale 
held by himself under his power 
of sale. 

26. Extinguishment of right to re¬ 
deem by decree of Court. 

27. Extinguishment of right of re¬ 
demption by operation of law. 

28^Clog on redemption—General. 

29: Clog—Anomalous mortgage. 

3CT Stipulation giving mortgagee 
option to purchase the property. 

31. Stipulation against redemption 
by persons other than the mort¬ 
gagor. 

32. Provision for a long period for 
redemption, if a clog. 

33. Stipulation for collateral advant¬ 
age. 

34. Clog—Penalty in case of de¬ 
fault. 

35. Clog—Stipulation that mortgage 
will not be redeemed before pay¬ 
ing other amounts due. 

36^ Hard terms—Not a clog. 

37. Clog—Miscellaneous. 

38. Clogging provisions not binding 
even on transferees of equity of 
redemption. 

39. Clogging provisions, when 
should be impeached. 

40. Provision for reasonable notice 
before redemption. 

41. Redemption piecemeal of mort¬ 
gaged property—Last paragraph 


of the section. 

42. Mortgagee allowing redemption 
of a share, if splits up security 
as to the rest. 

43. Mortgagee releasing part of 
mortgaged property from mort¬ 
gage, if splits up security. 

44. Mortgagee acquiring share in 
property. 

45. Undivided property—Mortgagee 
purchasing share—Redemption. 

46. One co-mortgagor acquiring 

mortgagee right—Redemption 

by other. 

47. One mortgagor—Two or more 

mortgagees—Redemption by 

paying one alone. 

48. Suit for redemption. 

49. Costs of mortgagee in suit for 
redemption. 

50. Onus of proof in suit for re¬ 
demption. 

51. Suit for possession by mortgagee 
under terms of mortgage deed— 
Mortgagor, if can plead right of 
redemption in defence. 

52. Limitation. 

53. Adverse possession of equity of 
redemption. 

54. Lis pendens. 

55. Mortgage pending attachment. 

56. Amendments in section not 
retrospective. 


Topic Indicator. 


Benamidar can sue for redemption. See Note 48. 
Clog on redemption—Essentials of. See Note 28. 
Condition of sale in default is clog. See Note 
28. 

Condition postponing redemption in case of 
default. See Note 28. 

Covenant for pre-emption, whether clog. See 
Note 30. 

Effect of clogging stipulations. See Note 28. 
Subsequent agreement postponing redemption, 
if a clog. See Note 28. 

Subsequent agreement postponing redemption 
if a clog. See Note 28. Subsequent con¬ 
tract of sale of equity of redemption is 
not invalid as a clog. See Note 28. 


Equity of redemption and right of redemption— 
Distinction. See Note 1. 

Mode of payment. See Note 7. 

Partial redemption. See Notes 41 to 47. 
Payment to whom to be made. See Notes 12 
to 15. 

Proper time and place for payment. See Notes 
on Section 84. 

Right of redemption and right of foreclosure. 

whether co-extensive. See Note 5. 

Time for redemption when period is fixed. 
See Note 5. 

Time for redemption when no period is fixed. 
See Note 5. 

Whether one suit for redemption bars another. 
See Not® 48. 


1. Scope of the section. — T his section deals with the ‘right* of redem p- 
tion, when it arises, how it is to be exercised and what are the righlsjofJtb e 
mortgagor on redemption. The right of redemption is of ten refer red to a s_the 
“ ‘equity’ of redemption,” an expression JjorrowedJxomrth p English law-but 
which is strictly inapplicable in th is cou ntry. 1 In England, an English mort- 

SECTION 60 — NOTE 1 
1. See (’01) 14 C P L R 177 (179), Lakhmichand 
• v. Ganpati. (In India the distinction be¬ 
tween legal and equitable estates is not re¬ 
cognized — Despite the - mortgage the 


ownership of the estate remains with the 
mortgagor and the expression ‘equity of 
redemption’ is misleading in so far as It 
implies that the interest of the mortgagor 
is something less than the interest of an 
owner.) 
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^became at law the absolute owner’ of the property conveyed after the 
tune fixed for payment of the mortgage amount. But Courts of Equity 
regarded the transaction as merely a borrowing transaction and held that 
tune was not of the essence of the contract.’ The mortgagor was accordingly 
allowed to redeem even after-the expiry of the period for payment. This was 
Known as the equity of redemption as the mortgagor was allowed in ‘equitv’ 

tut r ? 1 at * aw ’ he could not. In ‘Kreglinger v. New Patagonia 

Meat & Cold Storage Co. Ltd.,’- Lord Haldane, L. C., stated the history of the 
eqjuity of redemption as follows : 


.. >1 ‘‘ The reason for which a Court of Equity will set aside the legal 
title ot a mortgagee and compel him to re-convey the land on being paid 
principal, interest and costs, is a very old one. It appears to owe its origin 
to the influence of the Church in the Courts of the early Chancellors. As 

e . t ^ ie Lateran in 1178, we find, according to Matthew 

Paris (Histona Major at pages 114-115), that famous assembly of ecclesias- 
tics condemning usurers, and laying down that when a creditor had been 
paid his debt, he should restore his pledge. It was, therefore, not 
surprising that the Court of Chancery should, at an early date, have begun 
to exercise jurisdiction ‘in personam’ over mortgagees. This jurisdiction 
was merely a special application of a more general power to relieve a«ainst 
penalties and to mould them into mere securities. The case of the 
Common law mortgage of land was indeed a gross one. The land was 
conveyed to the creditor upon the condition that if the money which he 
had advanced to the feoffor was repaid on a date and at a place named 
the fee-simple should revest in the latter, but that if the condition was 
not strictly and literally fulfilled he should lose the land for ever. What 
made the hardship on the debtor a glaring one was that the debt still 
remained unpaid and could be recovered from the feoffor, notwithstanding 
that he had actually forfeited the land to his mortgagee. Equity, there¬ 
fore, at an early date began to relieve against what was virtually a penalty 
by compelling the creditor to use his legal title as a mere security.” 

The equity of redemption, given by Courts of Equity was, however 
regard as an estate in land_ which could be devised, granted, etc., and of 
which there may be seisin. 3 

'Hie English doctrine of the equity of redemption was unknown to 
the ancient law of India. As was observed by their Lordships of the Privy 
Council in Pattabhiramier v. Vencatarow Naicken,’ 4 “What is known in 

th f aS <the equity of rede mption’ depends on the doctrine 

established by Courts of Equity that the time stipuated in the mortgage 

deed is not of the essence of the contract. Such a doctrine was unknown 
to the ancient law of India.” Accordingly, in a mortgage by conditional 
sale, and m all other mortgages containing a stipulation that on default 
ot payment within the time fixed, the mortgagee was to become the owner 
the rule was that after the time fixed for redemption had passed the 
mortgagee became the full owner and the mortgagor lost his property.'* 

2. (1914) 83 L J Ch 79 (84): 109 L T 802 : 58 
S J 97: 30 T L R 114: (1914) A C 25. 

3. See Note 38 on S. 58. 

4. (’71) 13 Moo Ind App 560 ( 71): 15 Suth 
W R 35 (PC). 

5. <*30) 17 AIR 1930 Mad 924 ( 925): 128 Ind 
Cas 710 (DB), Maila Rai v. Derappe. 

(Usufructuary mortgage, executed in 1844. 
containing a condition for defeasance if 
not redeemed within thirty years.) 

• 1*17) 4 AIR 1817 Low Bur 178 (178): 36 Ind 
Caa 959 (OB), Abdul Hamid v. Durlah 


Bibi. (There is no difference in principle 
between a simple and a usufructuary mort¬ 
gage.) 

|Sce also CIS) 2 AIR 19)5 Low Bur 94 ( 95 > ; 
29 Ind Cas 709, Ma Thin Hton v. Ala Hnin 
That. (Under a mortgage executed before 
the Transfer of Properly Act, the mort¬ 
gagor agred to redeem it on a certain date 
after seven years paying Rs. 5 0 more and 
in default the mortgagee was to take posses¬ 
sion ot the Jand — The mortgagor failed to 
redeem on the due date but sued to redeem 
a year later -Held that it was in accord- 
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This strict rule was to a certain extent modified in Bengal by the 
Bengal Regulation XVII of 1806 which enacted that the mortgagor could 
redeem within one year after an application by the mortgagee to the 
Court under S. 8 of that Regulation for foreclosure. But if the mortgagor 
did not pay the amount within that time, the right of redemption was 
gone. 6 See also the undermentioned cases under that Regulation. 7 

The present section gives a ‘statutory right! to t he mortgagor, toj prWm 
his mortgage at any time after the principal money has become Hup The 
motrgagor remains the ‘owneF“of the property, the mortgagee, wha tever ma v 
be IHe nature of the mortgage, being only a transferee of~an inte rest i q such 
property. 8 


ance with justice, equity and good conscience 
to keep the parties to their agreements 


closed as provided by S. 8 of the Regulation 


made voluntarily and with full knowledge, 
especially when those agreements are them¬ 
selves reasonable.) 

C23) 10 AIR 1923 Rang 232 (233, 234): 76 
Ind Cas 624. Ala Hin Tha v. Mu Thet Su. 
(Case before Transfer of Property Act was 
extended to Burma.)] 

6. (1865) 10 Moo Ind App 340 (348. 349): 5 
Sulh W R 47 (PC). Forbes v. Ameeroonissu 
Begum. 

C87) 9 All 20 (22): 13 Ind App 113 (PC). 
Sayyid Mansur Ali Khan v. Babu Sarju 
Parshad. (If the money is not fully paid 
within that time a subsequent suit for 
redemption would be dismissed.) 

C32) 19 AIR 1932 All 53 (54): 136 Ind Cas 
69 (DB). Basdeo Rai v. Jaimangal Rni. 
(1900) 22 All 149 (159, 160): 27 Ind App 58 
(PC), Balkishen v. W. F. Legge. 

Also see S. 58. Note 31. 

7. ('81) 3 All 653 (658. 659): 1881 All W N 42 
(FB). Ramesliar Singh v. Kanahia Sahu. 
(Mortgage by conditional sale for Rs. 199— 
Mortgagor agreeing that if the mortgagee 
did not obtain possession he was to recover 
inesne profits for the period he was out of 
possession— Held, under S. 7 of the Regula¬ 
tion deposit of Rs. 199 was sufficient and 
payment of mesne profits was not necessary 
as it was not a condition precedent to re¬ 
demption. ) 

C81) 3 All 576 (578): 1881 All W N 41 (DB). 
Huzari Lai v. Kheru Rai. (Conditional sale 
declared absolute by Court — Subsequently 
mortgagor depositing mortgage-money in 
Court and Court ordering that money should 
be paid to mortgagee on ground that mort¬ 
gagor had not been personally served with 
notice under S. 8 of Regulation — Held. 
Court had no jurisdiction to pass such order 
and application under S. 622 of Civil P C 
of 1877 to reverse the order was entertain* 
able by High Court.) 

C84) 6 All 399 (402): 1884 All W N 138 
(DB), Makhan Kuar v. Jasoda Kuar. (Mort¬ 
gagor making deposit in Court but denying 
mortgagee’s right to receive money and 
threatening him with legal proceedings if he 
took it from Court— Held, deposit was not 
unconditional and was not valid to prevent 
foreclosure.) 

(’70) 13 Suth W R 44 (46) (DB), Ishan 
Chunder Banerjee v. Jugat Chunder Doss. 
(Held as mortgagee was not finally fore¬ 


mortgagor could redeem.) 

C07) 4 All L Jour 717 (718, 719) (DB), 
Badal Ram v. Taj Ali. (Mortgagee not 
complying with the provisions of the 
Regulation — Held, mortgagor’s right to 
redeem not lost.) 

(’15) 2 AIR 1915 Lah 228 (230): 1915 Pun 
Re No. 83: 31 Ind Cas 230 (DB), Fazal-ud- 
din v. Kharak Singh. (The term ‘mort¬ 
gagor’s legal representative’ is intended to 
apply to all or any persons who possess 
title to the equity of redemption, whether 
absolute or defeasible under the mortgage 
—Transferee of mortgagor held legal re- 
prsentative.) 

(’21) 8 AIR 1921 Lah 9 (11): 2 Lah 53: 59 
Ind Cas 812 (FB), Karori Mai v. Ramji Lai. 
(’23) 10 AIR 1923 Lah 71 (72): 68 Ind Cas 883, 
Zora v. Chandu. 

C22) 9 AIR 1922 Oudh 133 (134, 135): 25 
Oudh Cas 83: 68 Ind Cas 223, Bashir 

Husain v. Chandrapal Singh. 

(’71) 6 Beng L R App 53 (54): 14 Suth W R 
278 (279) (DB), Abdulla Khan v. Upendra 
Chandra. (Where mortgagee is in posses¬ 
sion and takes the profits in lieu of interest 
only principal should be deposited.) 

(’67) 8 Suth W R 476 (477) (DB), Loti 
Hossein v. Abdool Ali. 

(1864) 1864 Suth W R Gap No. 157 (157) 
fDB), Radhanath Sen v. Bungo Chunder. 
(Where mortgage is silent as to interest, 
payment of bare principal within the year 
of grace is sufficient.) 

(1864) 1864 Suth W R Gap No. 349 (349) 
(DB), Gopee Lall v. Beebee Mohafuzzun. 
(If the mortgagor did not pay the whole 
amount found due he could not get a decree 
of redemption.) 

C75) 24 Suth W R 429 (430) (DB), Baboo 
Ram Roop Singh v. Lalla Thakoor Pershad. 
(If after the expiry of the period of grace 
the mortgagee extends the time and does 
not take possession he cannot complain 
about an alienation of it by the mortgagor 
to persons who are willing to pay off the 
mortgage-debt.) 

(’69) 3 Beng L R (AC) 141 (144) (DB), 
Sakriman Dichut v. Dharam Nath. (Mort- 
gagor deposited the amount within the year 
of grace and his equity of redemption was 
saved.) 

8 See Notes 4 and 38 on Section 58. 

t(’28) 15 AIR 1928 All 726 (729): 50 All 986: 
V^ii8 Ind Cas 177 (FB). Sohanlal v. MohanloU, 





RIGHT OF MORTGAGOR TO REDEEM 


[ S 60 N 1-4 ] 1061 


Tfceright of redemption is, however, a ‘right’ which a mortgagor mav 
se^to_enforce, and_no£a/liability’ which he may be compelled to discharge. 0 

2. Mortgage of movables—Redemption after default— In the under- 
men tioned caseHBe question was raised but not decided whether in the case 
°* a rrior ^§ a S e °* movables by Hirjdus and Muhammadans, the right of 
F®™^^nw.a_s % lost af teFd'ef aul_t. In ‘Sujir Ragunathaiya v. Saldanha.’i it was 
helcTthat the principle of S. 60 applied to movables also and that a mortgage 
of movables could be redeemed even after the expiry of the due date fixed 
for pa yment. 


3. Law where Transfer of Property Act is not in force. — The Act and 
this section have no application to the North-West Frontier Province and the 
Punjab. In cases arising in these provinces, where there is no specific provi¬ 
sion of law applicable, the decision should be in accordance with justice, equity 
and good conscience. A direction to so decide is generally interpreted to 
mean that the rules of English law are to be followed if found applicable to 
Indian society and circumstances. The terms of S. 60 are an indication that 
the rules of English law relating to a mortgagor’s right to redeem are applicable 
to Indian society and circumstances. 1 The principles of S. 60 will, therefore, 
apply to cases arising in the North-West Frontier Province and the Punjab, 2 
though, as has been seen already in the Notes on S. 59, the technical formalities 
required by the various sections may not be applicable. 2 The principles were 
also applied to Burma before the Act was extended to it. 1 


4. Right^Lredemption, what is. — The section enacts that the mortgagor 
has^aright^ ion payment or tender’ of the mortgage-money, at a proper time 
a nypla ce to require the mortgagee to do the various things referred to in the 
section, and _that -this right is called a “right to redeem.”. In other words, a 
right to redeem’ means the right to buy back or set free by‘payment.’ 1 This 


ISee also (1901) 14 C P L R 177 (179). 
L akhmichand v. Ganpati. (In India distinc¬ 
tion between legal and equitable estate is 
not rcognized—Despite the mortgage the 
ownership of the estate remains with the 
mortgagor and the expression 'equity of 
redemption' is misleading in so far as it 
implies that the interest of the mortgagor 
is something less than the interest of an 
owner.)) 

9- t(TI) 9 Ind Cas 513 (519) (FB) (Mad). 
Multa Veetil v. Achuthan Nair. 

C39) 26 AIR 1939 Bom 303 (304, 305): 184 
Ind Cas 506, Balkrishna Aba v. Gaja Jaitya. 
(’35) 22 AIR 1935 Cal 139 (141): 62 Cal 75: 
154 Ind Cas 868 (DB). Jagat Chandra De v. 
Abdul Rashid. 

Also see S. 91. Note 39. 


( 04) 1904 Pun Re No. 2. p. 12 (14): 1904 
Pun L R No. 48 (DB), Bahram v. Saidal. 

3- < ’23) 10 AIR 1923 Lah 646 (646): 4 Lah 439: 

79 Ind Cas 248 (DB), Jliurnan v. Duba. (In 
the Punjab the principles of Transfer of 
Property Act certainly apply but in order 
to take advantage of the provisions of the 
Act it is necessary to show that a principle 
has been transgressed as opposed to non- 
observance of prescribed formalities.) 

I'15) 2 AIR 1915 Lah 362 (363): 1915 Pun Re 
No. 103: 30 Ind Cas 526 (DB). Safdar Ah v. 
Ghulam Mohi-Ud-Din. (In the Punjab, 
where litigious perversity is so ripe, legal 
technicality is at a discount and the essen¬ 
tial is an enforcement of contracts, where 
they are not bad by reason of any oppres¬ 
sive condition.) 


SECTION 60—NOTE 2 

1- (’25) 12 AIR 1925 P C 75 (79): 3 Rang 106: 
86 Ind Cas 332 (PC). Baijnalh Singh v. 
Haiee Vally. 

2- (*19) 6 AIR 1919 Mad 946 (947): 49 Ind Cas 
722 (DB). 

SECTION 60—NOTE 3 

1- t(’30) 17 AIR 1930 P C 142 (143): 11 Lah 
251: 57 Ind App 168: 123 Ind Cas 554 (PC). 
Mehrban Khan v. Makhna. 

(’37) 24 AIR 1937 Lah 49 (51): 168 Ind Cas 
452 (DB). Rattan Singh v. Kishen Das. 

2. C15) 2 AIR 1915 Lah 362 (363): 1915 Pun 

Re No. 103: 30 Ind Cas 526 (DB). Safdai Ah 
v. Ghulam Mohiuddin. 


4. C24) 11 AIR 1924 Rang 83 (84): 1 Rang 419: 

76 Ind Cas 665 (DB). Ma Min Byu v. Maung 
Chit Pe. 

i’18) 5 AIR 1918 Upp Bur 32 (34): 2 Upp 
Bur Rui 141: 39 Ind Cas 377, Nga P> Nyun 
v. Mi Yin. 

SECTION GO—NOTE 4 

1- 118) 5 AIR 1918 Pat 322 (323): 3 Pat L 
Jour 490: 46 Ind Cas 479 (DB), Mt. Hira 
Kuer v. Palku Singh. 

• 'll) 33 All 97 (98): 7. Ind Cas 385 (386) 
(DB). Sudarshan Das v. Ram Prasad. (A 
right to redeem is a right to pay or tender 
the mortgage-money and when the mort¬ 
gagee Is in possession to obtain from him 
delivery of possession. ( 
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does not mean that a payment or tender is a condition precedent iojthe coming 
into existence of the right. It merely means that the mortgago r has a right , 
‘to pay or Jender’ the mortgage-money at a proper time and place, and ac a 
consequence to require the mortgagee to do the various things jeferr ed toJq i 
the section. A suit to enforce this right (called a ‘suit for rede mption ’) may 
thus be brought without tendering the mortgage-money io the morgagee, 2 
though redemption will not be allowed unless the amount declared by the 
decree to be due to the mortgagee be paid or tendered on or before the date 
fixed by the Court in the decree. 3 As was observed in ‘Raghunandan Rai v. 
Raghunandan Pande,’ 1 “what S. 60 requires is that without paymen t or ten der 
of the amount due on the mortgage, the mortgagor will n ot be . entitled to 
redeem; and for this purpose it is not necessary that die tenderofthe mort¬ 
gage-money should have been made before the institution of the suit” 

But the right of redemption connotes the ‘right to .p ay’ the mortgage- 
money and get back the property. Where the mortgagee is.entitled to remain 
in possession till the mortgage-debt is wholly discharged from t he re nts_ J and 
profits of the property, the mortgagor will not have the right to- lpay’ and 
clear off the encumbrance. He will have to allow the debt to be_wiped_out 
from usufruct of the property alone. The mortgagor^igbl^get ba.ck_Jhe 
property after the debt has^ been cleared in this manner is no t a right _pf 
‘redemption.’ It ]s_simply a right of recovering-P ossession . Such alright 
is provided for under clause (a) of S. 62. la Decisions in which such a right is 

t( ’ 43 > 30 AIR 1943 191 (192): 208 I C (’19) 6 AIR 1919 All 401 (402): 52 Ind Cas 

285 (DB). Raghavendracharya Appacharya 229 (DB). Mewa Ram Singh v. Ganga Ram. 

v. Ionian Shriniwas. (Suit for redemption without tender «— 

t(‘21) 8 AIR 1921 All 353 (355): 43 All 638: Objection that suit was premature — Held, 

61 Ind Cas 812 (FB>, Raghunandan Rai v. the suit being based on allegation that the 

Raghunandan Pande. mortgage was satisfied by usufruct, was 

('17; 4 AIR 1917 Oudh 415 (416): 36 Ind maintainable without tender.)) 

Cas 709. Puran Singh v. Bhikhan Singh. Also see S. 83, Note 11. 

( 21) 8 AIR 1921 All 71 (72): 43 All 424 : 60 The following cases to the contrary are no 

60 Ind Cas 760 (DB), Ahmad Beg v. longer good law : 

Dharman Rai. (’20) 7 AIR 1920 All 204 (204): 42 All 420: 

C01) 24 Mad 408 (411) (DB). Butchanna v. 55 I C 991 (DB), Muhammad Mushtaq v. 

Varahalu. Banke Lai. 

(1865) 3 Suth W R 128 (129) (DB). Dinonath (’16) 3 AIR 1916 All 91 (92): 38 All 148: 34 

Butobyal v. Womachum Roy. Ind Cas 183 (DB). Mohammad Ali v. Baldeo 

C26) 13 AIR 1926 Pat 512 (513): 6 Pat 102: Ponde. 

97 Ind Cas 348 (DB). Dinanath Rai v. Rama C94) 1894 All W N 143 (144) (DB), Bansi 

Roi. v. Girdhar Lai. 


tf21) 8 AIR 1921 All 358 (359): 43 All 95: 
59 I C 92 (DB), Het Singh v. Behari Lai. 
(When the mortgage-money is stated to 
have been satisfied out of the usufruct, a 
tender would obviously be out of the 
Question.) 

( 22) 9 AIR 1922 All 377 (378): 44 All 730: 69 
Ind Cas 167 (DB). Hari Ram v. Indraj. 

I See also (’02) 5 Oudh Cas 127 (129), Barma 
Bakhsh v. Suraj Singh. (Where there is a 
real dispute as to the amount due and the 
mortgagor tenders what turns out to be an 
insufficient amount or makes no tender at 
all. his suit for redemption should not be 
dismissed on the ground that no tender was 
made.) 

( 03) 6 Oudh Cas 223 (226) (DB). Sidh Gopal 
v. Nanhu Khan. 

( 26) 92 Ind C*s 665 (666) (Oudh). Sarda 
Bux Singh v. Kandliia Bux. (Where the 
amount to be tendered for redemption is in 
dispute the mortgagor’s suit for redemption 
cannot be dismissed on the ground that no 
tender was made.) 


3- 7121) 8 AIR 1921 Ali 353 (355): 43 All 638: 

61 I C 812 (FB), Raghunandan Rai v. 
Raghunandan Pande. 

(’17) 4 AIR 1917 Oudh 415 (416): 36 Ind 
Cas 709, Puran Singh v. Bhikham Singh. 
(’21) 8 AIR 1921 All 71 (72): 43 All 424: 60 
Ind Cas 760 (DB), Ahmad Beg v. Dharman 
Rai. 

I See also (’43) 30 AIR 1943 Bom 191 (192): 
208 Ind Cas 285 (DB), Raghavendracharya 
Appacharya v. Vaman Sriniwas. (Usufruc¬ 
tuary mortgage—Usufruct to be appropriated 
in lieu of interest—Suit by mortgagor for 
accounts and redemption under Dekkhan 
Agriculturists’ Relief Act—Nothing found 
due on mortgage—Redemption can be 
decreed, although if anything was found 
due, mortgagor could not redeem without 
paying or tendering that amount.)] 

4. (’21) 8 AIR 1921 All 353 (355): 43 AU 638: 

61 Ind Cas 812 (FB). 

4a. [See] (’46) 33 AIR 1946 All 400 (402): ILR 
(1945) All 914: 222 Ind Cas 37 (DB), Ram- 
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referred to as one of redemption 5 must, to that extent, be considered as lacking 
in p recisi on. (See also S. 62 N. 2.) 

But where the mortgagor has a right to ‘pay’ the amount due on the 
mortgage and get back the property free of the encumbrance, his right is one 
of redemption.’ In such a case, it is immaterial that at the time when the 
mort gag or sues to get back the property, nothing is due to the mortgagee, 
because the mortgage-debt has already been discharged. Even the fact that 
such discharge has taken place through the mortgagee having been in posses¬ 
sion of the mortgaged property and having appropriated the usufruct of the 
property towards the mortgage-debt is not material. The reason is that the 
actual discharge of the mortgage in this manner does not affect the position that 
the mortgagor woidd have been entitled to recover the property by ‘payment’ 
if anything had remained due. What must be considered is the mortgagor’s 
unde r the mortgage—whether he can claim back the property by pay¬ 
ment or whether Tie is^bound to wait till the debt gets itself discharged from 
the usufruct of the property. In the former case, his right is one of redemp- 
tion though at the date ofTiis suit for redemption nothing may remain due on 
the mortgage. In the latter case, his right is not one of ‘redemption’ but simply 
of .. r ecqverrrlg possession of the property after the debt is paid off from the 
usufruct of the property. 

Illustration. 

A, B and C are co-mortgagors under a mortgage. The mortgagee is in 
possession of the property. But the case is not one in which the mort¬ 
gage is to be discharged from the rents and profits of the property 
alone. The mortgagors can also ‘pay’ the mortgage-money or what¬ 
ever remains due out of it and claim back the property. A sues for 
accounts and redemption of the mortgage under the Dekkhan Agri¬ 
culturists’ Relief Act* It is found that A, being an agriculturist, is 
< entitled to the benefit of its provisions. The amount found due on 

taking accounts under the special provisions of the Act is found to 
have been completely paid out of the usufruct of the property and 
accordingly, an unconditional decree is passed in A’s favour for his 
recovery of the property from the mortgagee. A takes possession 
under the decree. A has “redeemed” the mortgage for the purpose 
of S. 92 of the Act and is entitled to subrogation under that section. 0 

What must be noted is that the words of the section “right, on payment 
o^yJLonder, ... of the mortgage-money, to require the mortgagee. ...” do not 
ra^anjfettj he re ‘must’, .bea payment or tender immediately before the suit for. 
re< * eni Ption or on hs institution or under the decree passed in such a suit. 
Eve nwh ere the mortgagor sues on the allegation that the mortgage has already 
been discharged, the suit may be one for redemption. The test is whether the 
mortgage^ is one which the mortgagor had a ‘right’ to get rid of by means of 
payment*: or whether the mortgagor was bound to allow the mortgagee to 
remain in possession till the debt was completely satisfied from out of the 
rents and profits of the property. 

A landlord under S. 9, C. P. Tenancy Act (I of 1920) has a charge upon 
the holding for the rent, and this will give him a right to redeem the property 

Cas 285 (DB). Raghavendracharya Appa- 
charya v. Vaman Sriniwas. ("No doubt, 
the mortgagor cannot redeem without paying 
or tendering whatever amount may be due. 

But that does not mean that there is no 
such thing as redemption if in the circums¬ 
tances it turns out that there is nothing to 
pay") 


prasad v. JBishambhar Singh. (Distinction 
between Ss. 60 and 62 explained.) 

5. (’93) 6 C P L R 28 (32. 33). Mt. Kundan v. 
T hakur Lall. 

(’36) 23 AIR 1936 Cal 200 ( 201): 162 Ind 
Caa 709, Raj Mohan Dat v. Sarada Outran 
Outudhury. 

• C43) 30 AIR 1943 Bom 191 (192): 208 Ind 
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under cl. (a) of S. 91 of this Act. But when he brings the holding to sale, in 
execution of a rent decree, he does not “redeem’’ the charge, but he 
‘extinguishes’ the charge by sale. 7 

5. Right of redemption, when arises. — Under the Bengal Regulations I 
of 1898 and XVII of 1806 the mortgagor had a statutory right to redeem at any 
time before the expiry of the stipulated period and limitation ran from the 
date of the execution of the deed. 1 


Under the general law as it was before the Transfer of Property Act, 
also, it was held that where a period was fixed for payment, the mortgagor 
could redeem at any time within that period. 2 In the Punjab where the Act 
does not apply, it was held that where there is a clause ‘forbidding’ redemp¬ 
tion within a certain period and no clause enabling the mortgagee to sue before 
that period, the two periods are intended to be ‘conterminous,’ and that the 
morgtagee cannot sue before that period. 3 


Under this section, the right to redeem aris es when the principal mone y 
becomes “due.” As It stood before^the amendment oi_192£Llhfi right_arc>se 
when the principal money became ‘payable/ "There was a differencfiLoi^ipinion 
on the qjuestion whether,'where the rriortgage-deed specifed-Ia^eriofLior 
payment the right to redeem may be exercised before the expiry of such 
period. One view was that unless^here’was'a'stipulation to the contrary, it 
could be so exercised, as the time was fixed only for the convenience of the 
mortgagor. * Another view was that where the document expressed the time 
for payment to be “within” a certain period, the right to redeem could be 
exercised earlier than the expiry of such period. 5 It was, however, generally 


7. (*48) .15 AIR 1948 Nag 316 (321): ILR (1947) 

Nag 912 (DB), Shamrav. v. Kamalnayan. (So 
the landlord in such a case does not become 
entitled to subrogatian under S. 92 though 
he is entitld to benefit of S. 101.) 

SECTION 60—NOTE 5 

1. I*40) 27 AIR 1940 All 29 (33): ILR (1939) 
All 990: 187 Ind Cas 485 (DB). Asharfi 
Lai v. Zamir Fatima Bibi. 

2. C66) 3 Mad H C R 363 (367) (DB). B 
Dorappa v. K. Mallikarjunudu. 

3. < 08) 1908 Pun L R No. 126 (DB). Ralla v. 
Amin Chand. 

4. C03) 1903 Pun L R No. 40 (DB), Milkhi 
v. Fattu. (The ordinary presumption is 
that the period for redemption is fixed 
for the convenience of the mortgagor, and 
not for the benefit of the mortgagee—But 
the presumption is rebuttable, and does 
not arise in a case where the provisions 
of the deed clearly show that the 
mortagagee intended to secure his posses¬ 
sion for a definite period.) 

(’26) 13 AIR 1926 Oudh 281 (283): 1 Luck - 
367: 29 O C 336: 98 I. C. 542 (DB). Hardeo 
Baksh v. Deputy Commissioner, Sitapur. 
(Where in a usufructuary mortgage n<? 
period at all is fixed and the intention of 
the parties clearly is that the mortgagor 
should get back his property the moment 
the mortgage-debt is found to have been 
satisfied, a suit for redemption is not pre¬ 
mature by reason of the fact that on tak¬ 
ing accounts some money is found still 
due to the mortgagee.) 

C89) 1889 Pun Re No. 201, p. 711 (714) 
(DB). Mania v. Kutba. 


(’23) 10 AIR 1924 Nag 49 (49. 50): 67 Ind 
Cas 900, Tukaram v. Mangaya. (Where a 
mortgagee of land is to enjoy the usufruct 
in lieu of interest and pay the rent to the 
malguzar and there is a possibility of his 
not being able to realise any profit in 
some years, if any trm for redmption is 
fixed, the same should be presumed to be 
for the interest of the mortgagee as well 
—In such a case the mortgage cannot be 
redeemed before the expiry of the term.) 
(’12) 1912 Pun L R No. 203: 1912 Pun W R 
No. 4 (N W F P). Faiz Talab Khan v. 
Fazal. 

C03) 16 C P L R 59 (60, 62. 63), Jivan Lai 
v. Dhunde. 

(78-80) 2 Mad 314 (316) (DB). Ramabha- 
dra Raju v. Suria Narayana Raju. 

(19) 6 AIR 1919 Oudh 385 ( 385): 51 Ind 
Cas 880, Anant Ram v. Kalwa. 

(’14) 1 AIR 1914 Oudh 160 (162): 17 Oudh 
Cas 218: 25 I. C. 302, Gopal Singh v. 
Karan Singh. 

• ' 88) 10 All 602 (609. 610). Bhagwat Das v. 
Parshad - Singh. 

( 75) 8 Mad H C R 31 (35) (DB), Mashook 
Ameen v. Marem Reddy. 

( 28) 15 AIR 1928 Mad 234 (238): 108 Ind 
Cas 277 (DB), Venkataramanamma v. 

Basnna Simon. 

(1900) 23 Mad 33 (36), Rose Ammal v. 

Rajrathnam Ammal. (Can be exercised 
early.) 

5. C29) 16 AIR 1929 Mad 339 ( 341): 118 Ind 

Cas 105 (DB). Simon v. Rangayya Naidu. 

( 01) 1901 All W N 36 (37) (DB), Chattar- 
bhuj v. Raghubar Dial. (A simple mort¬ 
gage deed contained the following coven- 
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Ihat whe re the mortgage spo ofed a,period for payment, the right to 
redegmaccrued only , 2 n the expiry of the period, and not hefore.^PnitLv,. 
there was a special contact toW _conh-aw,^ ^^ their Lord- 


ant as to repayment of the mortgage- 
money— “Asl arse panch baras men faq 

rahn kara lenge‘'—Held that the time fixed 
for payment was any time within five 
years—And hence time not being of es¬ 
sence of the contract mortgage could be 
redeemed even earlier than five years.) 
('15) 2 AIR 1915 Low Bur 95 (96): 28 Ind 
Cas 264. Ma Nyin v. Kadersan Chetty. 

C12) 39 Cal 828 (833): 15 Ind Cas 287 (288) 
(DB). Puma Chandra v. Peary Mohan. 
(1900 ) 23 Mad 33 (36), Rose Ammal v. 
Rajarathnam Ammal. 

C07) 17 Mad L Jour 83 (84) (DB), Radha 
Krishna v. Afadhaua Naik. 

(06) 16 Mad L Jour 146 (147) (DB). Chin- 
naswami Reddiar v. Krishna Reddi. 

«. (’26) 13 AIR 1926 Mad 594 (596): 94 Ind 

Cas 639. Rangayya Naidu v. Basana Simon. 
C25) 12 AIR 1925 Mad 825 (826. 827): 90 
Ind Cas 138, Narasimha Rao v. Seshayya. 
(Usufructuary mortgage for 55 years.) 

('16) 3 AIR 1916 Mad 940 (940): 30 Ind 

Cas 370 (DB), Chandu v. Konja Poojari. 
(Provision for payment by mortgagor on 
or before certain date is an indication to 
allow him to redeem even before the date, 
especially when the stipulation is made 
applicable only to balance of the mortgage 
debt.) 

(’15) 2 AIR 1915 Mad 481 (483): 25 Ind 
Cas 797 (DB), Dorayya v. Ayyamma Char- 
yulu. 

(’25) 12 AIR 1925 Nag 11 (14): 79 Ind Cas 
870, Rama v. Wa7nan. 

(’10) 8 Ind Cas 707 (708) (Cal), Ramtarak 
Roy v. Ashutosh Maity. 

(’15) 2 AIR 1915 Cal 699 (700): 42 Cal 1146: 
28 Ind Cas 450 (DB), Prokash Chandra v. 
Hasan Banu Bibi. (A mortgagor is not 
entitled to redeem before the debt be¬ 
comes due even though he may offer to 
pay interest for the whole period.) 

(’75) 11 Bom H C R 283 (286) (DB). Lila 
Morji v. Vasudeo. 

(’88) 1 C P L R 1 (2), Urjooni Kunbi v. 
Harbaji Jagannath. 

(’89) 2 C P L R 241 (241. 242). Bhagwangir 
Gosai v. Phagu Kirar. (The receipt of a 
portion of the principal money before that 
time does not give a right to redeem pre¬ 
maturely any more than it gives a right 
to foreclose prematurely.) 

(’86) 8 All 95 (98): 1886 All W N 13 (DB), 
Raghubar Dayal v. Budhu Lai. 

(07) 29 All 471 (475): 1907 All W N 133 

(DB), Husaini Khanam v. Husain Khan. 
(’09) 4 Ind Cas 407 (408) (DB) (All). 

InderJIt v. Bharat Singh. 

(’17) 4 AIR 1917 All 318 (319): 39 Ind Cas 
•43 (DB), Amir Mahomed v. V/azir. (Held, 
the contract between the parties allowed 
Redemption before the expiry of the 
period.) 

<*28) IS AIR 1928 All 131 (132): 108 Ind 
Cas SOI (DB), Shiam Lai v. Jagdamba 


Prasad. (The mere use of the words ‘andar 
miyad’ in the mortgage deed is not enough 
to evidence a contract to the contrary— 
Some such words as "even before the 
expiry of the period the mortgagor will be 
entitled to redeem" are necessary for such 
a purpose.) 

1 02) 5 Oudh Cas 148 (149). Fakira Khan v. 
Badullah Khan. 

1 21) 8 AIR 1921 Nag 22 (22. 23): 17 Nag 
L R 202: 64 Ind Cas 730, Bala v. Ghasi. 

I 26) 13 AIR 1926 Oudh 552 (552): 97 Ind 
Cas 919, Shiam Manohar v. Husaini. 

C23) 72 Ind Cas 931 (936) (Pesh). Dhanna 
Ram v. Chhabil Das. (Where nothing 
more than a period is specified the onus 
lies on the mortgagor to prove that he can 
ledeem before that period and not upon 
the mortgagee to show that the mortgagor 
cannot do so—The view that the simple 
expression "ba mayad" or "fa mayad” 
without qualifiaction means that the time 
is the essence of the contract and that the 
mortgagor cannot redeem before the expiry 
of that term is one which must be taken as 
settled law for the North-West Frontier 
Province.) 

* 35) 16 Lah 440 (441): 158 Ind Cas 409 
(409) (DB). Mohammad Hasan v. Chandu 
Ram. 

<’27) 14 AIR 1927 Oudh 199 (200, 201): 2 
Luck 564: 102 I. C. 263 (DB). Khuddilal v. 
Aislia Jchan Begum. ( Those who step into 
the shoes of the parties to the original 
mortgage contract are entitled to enforce 
the terms of the contract and are also 
bound by its terms exactly in the same 
manner as the original parties were. If the 
mortgagor makes a gift of the equity of 
redemption in favour of his daughter, the 
later is entitled to redeem as provided in 
the deed.) 

C24) 11 AIR 1924 Nag 208 (208): 78 Ind 
Cas 338, Harbhagat v. Narayanrao. (The 
ordinary presumption that the rights of 
redemption and foreclosure are co-cxten- 
sive may be negatived by a special provi¬ 
sion in the mortgage deed in the interests 
of the mortgagor.) 

l 28) 15 AIR 1928 Nag 223 (225): 109 Ind 
Cas 195 (DB), Chotesha v. Mt. Maktum Bi. 
115) 2 AIR 1915 Mad 425 (425): 25 Ind 
Cas 57C (DB). Bir Malxamed Rowther v. 
Nagoor Rowther. 

(78) 2 Mad 45 (45) (DB), Keshava v. 

Keshava. (In the case of Kanom and Otti- 
mortgages. it is not competent to the 
mortgagors to redeem before the arrival of 
the appointed time.) 

(’29) 16 AIR 1929 Mad 339 (341): 118 Ind 
Cas 105 (DB), Simon v. Rangayga Naidu. 
C80) 5 Bom 22 (24) (DB;, Vadju v. Vadju. 
(Mortgage deed stipulating that mortgagor 
would pay the debt with interest within 
10 years— Held, mere use of the word 
’within’ was not a sufficient indication of 
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ships of the Privy Council in ‘Mt. Bakhtawar Begam v. Hussaini Khanum,’ 7 
“Ordinarily, and in the absence of a special condition entitling the mortgagor 
to redeem during the term for which the morgtage is created, the right of 
redemption can only arise on the expiration of the period specified. But there 
is nothing in law to prevent the parties from making a provision that the 
mortgagor may discharge the debt within the specified period and take back 
the property.” See also the undermentioned cases 8 to the same effect. 

^ Th e vi ew that the_righL_of,redemptio n or d inarily arose only on t he 
expiration of the specified period was rested on the 

redeem and the right to foreclose were c(> exfen si ve’ a nd arose ^imnUarygousIy 5 
and that consequ ently , if the mortgagee - h ad no rig ht tn sue for th ? mnrt.ga gp- 
money^ neither wasThe morfgagoi^en tltled to sue Tor r edemptio n. 10 This view 
hasjnow been made clear by the amendment referred to above, so that wher e 
a mortgage-deed providesTprTa period for payment of the mortgage-mone y, 
the mortgagor’s right to redeem will arise only ‘after’ t he e xpiry of the peri od 
arid not before, inasmuch as beforejhe expiry oLsuch ^period the mortg age- 
money woulc Pnot b e “d ue,” in the sens e that the m ortgage e could s up to 
r ecover i t. 11 A suit for redemption ofa mortgage before the amount has 
become due on the mortgage is, therefore, not maintainable even if the mort¬ 
gagor has tendered the amount due with interest up to the expiry of the 
specified period, 1 - and even if the mortgagee (where the mortgage is one 
with possession), has done something which he was not authorised to do, but 
which did not destroy or permanently injure the property in any way. 13 

an intention of the parties that the ordi¬ 
nary principle that the right to redeem 
and the right to foreclose are co-extensive 
should not prevail with respect to the 
mortgagor and that he might redeem in a 
less period than 10 years.) 

C09) 31 All 300 (303): 2 Ind Cas 180 (181) 

(DB). Kalka Prasad v. Bhuiyan Din 
(Where the condition was that the mort¬ 
gagor should redeem within 7 years a 
mortgage by conditional sale, time runs 
from the completion of 7 years and not 
from the date of execution of the mortgage- 
deed.) 

(’29) 117 Ind Cas 819 (820) (All), Tika 
Ram v. Ram Bharoso. (Where a mortgage 
deed contained a stipulation that the 
mortgage-money should be paid within a 
certain time, held that, in the absence of 
a contract to the contrary, the mortgagor 
was not entitled to bring a suit for re¬ 
demption before the expiry of the fixed 
period.) 

[See also (’73) 5 N W P H C R 128 (130) 

(DB), Ganesh Kooer v. Deedar Buksh. 

(’03) 27 Mad 26 28 (DB). Raman Nair v. 

Vasudevan Namboodripad. (Period fixed 
59 years—Suit before expiry of 59 years 
held premature.)] 

Also see S. 67, Note 5. 

7. (’14) 1 AIR 1914 P C 36 (37): 36 All 195: 

41 Ind App 84: 23 Ind Cas 355 (P C). 

8. (’22) 65 Ind Cas 273 (274) (DB) (Cal), 

Jamir Howladar v. Arabjan Bibi. (It was 
provided that the mortgagor may redeem 
before the expiry of the period.) 

(’40) 27 AIR 1940 All 29 (33): ILR (1939) 

All 990: 187 Ind Cas 485 (DB), Ashrafi Lai 
v. Zamir Fatima Bibi. 

.9. See cases cited in foot-note (10). 


[See also (1865) 2 Bom H C R 225 (230, 
231): 1 Ind Jur (N S) 250 (DB), Sakharam 
v. Vithu.] 

10. (’93) 16 Mad 486 (489): 2 Mad L Jour 272 
(DB). Tirugnana Sambandha Pandara San- 
?iodhi v. Nallatambi. 

(’80) 5 Bom 22 (24) (DB), Vadju v. Vadju. 
t(’25) 12 AIR 1925 Nag 11 (12): 79 Ind 
Cas 870, Rama v. Vaman. 

(’21) 8 AIR 1921 Nag 22 (23): 17 Nag L R 
202: 64 Ind Cas 730, Bala v. Ghasi. 

(’28) 15 AIR 1928 All 131 (132): 108 Ind 
Cas 561 (DB). Shiam Lai v. Jagdamba 
Prasad. 

(’86) 8 All 95 (98): 1886 All W N 13 (DB). 
Raghubar Dayal v. Budhu Lai. 

(29) 117 Ind Cas 819 (820) (All). Tika Ram 
v. Ram Bharosa. 

(’76) 25 Suth W R 10 (11) (DB), Sreemunt 
Dutt v. Krishna Nath Roy. 

(’69) 11 Suth W R 408 ( 409, 410) (DB), 
Khajah Lotf Ali v. Gujraj Thakoor. 

(’30) 17 AIR 1930 All 444 ( 445): 124 Ind 
Cas 412 (DB), Ram Sarup Ahir v. Nagesh- 
■war Tewari. 

(See also (’25) 12 AIR 1925 Oudh 11 (13): 
78 Ind Cas 547 (DB). Guljar Singh v. Madbo 
Ram.] 

11. (’32) 19 AIR 1932 All 155 (157): 134 Ind 
Cas 459 (DB), Akbar Husain v. Shah 
Ahsanul Haq. 

12. (1845) 60 E R 424 (424): 14 Sim 427: 14 
L J Ch 167: 9 Jur 290 : 65 R R 618, Brown 
v. Cole. 

(’40) 27 AIR 1940 Cal 437 (438) (DB). 
Abhoy Charan v. Harendra Chandra. 

[See also (’15) 2 AIR 1915 Cal 699 (700): 
42 Cal 1146: 28 Ind Cas 450 (DB). Prokash 
Chandra v. Hassan Banu Bibi.] 

13. (’36) 23 AIR 1936 Oudh 130 (131): 159 Ind 
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Aik — v f T X X» 1 • ^ . n « " - ion is very long, will not enable 

th eright to be exercised before the expiry of such time, unless the provision 

ior^u^]_a lon^^tme amounts £d~a~clog on redemption_or is for some other 

reasonj^bmaing on the m ortgagor It has, however, been held by the 

Madras High Court in the undermentioned case 14a that where the mortgagor 

CO Y.^ ia 5 lts “ ia J ; W1 ^ P a y mortgage-money “by” a particular date, he was 
entitled to redeem at any time before that date. 

the undermentioned case, 15 where a mortgage deed of 1869 provided 
that if the mortgage-money was paid in any ‘Jeth’ month within ten years, 

likes with interest on cost of improvements 


bir Singh. 

U. (’66-68 ) 3 Mad H C R 363 (367) (DB), 

Dorappa v. Mallikarjundu. 

C12) 15 Ind Cas 880 ( 881) (DB) (All). Ram 
Prasad v. Jagpur. 

(’25) 12 AIR 1925 All 42 (43): 80 Ind Cas 
728. Narain v. Jagan. (The rule is not 
affected by the fact that the term fixed is 
such a long period as 60 years or that it 
is provided in the deed that even after 
the expiry of the term there should be 
no redemption.) 

(’25) 12 AIR 1925 Cal 105 (106): 51 Cal 
935: 84 I C 145 (DB). Durga Charan v. 
Poresh Bewa. (Mortgagee in possession— 
Period of 50 years — Mortgagor allowed 
to redeem after 26 years because the mort¬ 
gagee’s conduct had become such as to 
make it dangerous to allow him to be in 
possession for the full period — Relief was 
given on grounds of equity.) 

t(’19) 6 AIR 1919 Mad 819 (820): 48 Ind 
Cas 379 (DB), Aga Mahammadally Beg v. 
Venkatappayya. (Period fixed 37 years.) 
(’36 ) 23 AIR 1936 Oudh 130 (131): 159 Ind 
Cas 1052 (DB), Har Bakhsh Singh v. 
Mahabir Singh. (Period of 60 years.) 

(’29) 16 AIR 1929 Oudh 54 (54): 4 Luck 
203: 114 Ind Cas 811 (DB). Baldeo v. Losai. 
(Where there was a provision in a deed of 
usufructuary mortgage by which redemp¬ 
tion was postponed for 99 years but other¬ 
wise the terms as to rate of interest, etc.. 
were in no way unconscionable — Held 
that the contract could be enforced and 
that the term as to redemption did not 
amount to a clog on the equity of redemp¬ 
tion.) 

(’14) 1 AIR 1914 Oudh 379 (380): 17 Oudh 
Cas 313: 25 Ind Cas 912, Durga Singh v. 
Muhammad Raza Hussain Khan. (But 
where the effect is to unduly postpone 
redemption without any corresponding ad¬ 
vantage to the mortgagor and there are 
circumstances to show that the covenant is 
unreasonable and oppressive, redemption 
may be allowed irrespective of the cove¬ 
nant for the postponement.) 

t(’12) 15 Ind Cas 917 (917) (Pesh). Abdulla 
v. Sadulla Khan. (Period of 150 years.) 
(’24) 11 AIR 1924 Lah 129 (129. 130): 76 
Ind Cas 445 (DB). Faujdar v. Abdul 
Samad. (A mortgage for 51 years with 
interest, on mortgage-debt but no credit 
for rents and profits and with power to 
mortgagee to make improvements as he 


amounts to clog on redemption.) 

(’36) 23 AIR 1936 Lah 168 (170): 161 Ind 
Cas 251 (DB), Hira Lai v. Khizar Hayat 
Khan. (Term of 23 years by itself is not 
clog on equity of redemption.) 

(’23) 72 Ind Cas 941 (944) (Pesh), Ram 
Chand v. Ghulam Hasan. (A mortgage 
with possession, which also carried interest, 
provided for redemption after the expiry of 
ten “abad" years, that is to say, ten years 
during which at least one-third of the 
mortgaged land should be cultivated—Held 
that it being entirely within the hands of 
the mortgagee to cultivate all or any 
portion of the land or not, he could, by 
cultivating just less than one-third of the 
mortgaged land in each year, deprive the 
mortgagor of his right of redemption al¬ 
together. and that, therefore, the term in 
the mortgage-deed postponing redemption 
till after the expiry of ten abad years 
amounted to a clog on the equity of re¬ 
demption and was unenforceable.) 

(’28) 111 Ind Cas 248 (250) (Oudh), Mt. 
Dhup Rani v- Chhail Behari. (Term of 11 
years.) 

C28) 110 I C 689' (690) (DB) (Oudh). 
Thakur Bakhsh Singh v. Jagdat. (A condi- 
lioon to the effect that the mortgagee was 
entitled to construct buildings and then 
charge the mortgagor at the time of re¬ 
demption. that is after fifty years, with 
the cost of the buildings together with 25 
per cent, compound interest — Condition 
held not enforceable — Mortgagor allowed 
to redeem before the expiry of the period.) 
(’21) 8 AIR 1921 All 143 (144): 62 Ind Cas 
985 (DB), Hira Kuar v. Gambliir Singh. 
(Period fixed 40 years — Term held not 
binding on mortgagor as it was inequitable 
— Held, he could redeem earlier.) 

(’82) 4 Mad 113 (118) (DB), Perlathail 

Sub ba Rau v. Mankude Narayana. (Illn- 
darawara mortgage (for 60 years) in 
South Canara — Redemption before ex¬ 
piry of term not allowed.) 

t('29) 16 AIR 1929 Lah 523 (523): 116 Ind 
Cas 609 (DB), Mela Ram v. Prithvi Chand. 
(Longer term does not make the bargain 
per se, an unconscionable one.) 

14a C41) 28 AIR 1941 Mad 484 (485): I L R 
(1941) Mad 767: 195 Ind Cas 862 (FB), 

Bhagavantulayya v. Venkandhora. 

15 (’37 ) 24 AIR 1937 All 32 (33. 34, 35): 116 
Ind Cas 473, Bageshari Tewari v. Nandoo 
Singh. 
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the mortgagor might redeem the mortgage, it was held by the High Court of 
Allahabad that the right to redeem arose in the first ‘Jeth’ succeeding the 
mortgage. This view will not be correct under the present section if such a 
mortgage were executed after the amendment. 

^ Wher^poi-period is. fixed in the mortg age deed for redemption, ±h * 
right to redeem arises immediately after th e mortgage is m ade. 16 

By the custom of Malabar a ‘kanom’ enures for 12 years, unless the 
parties thereto provide by express contract, for its redemption at an earlier 
date. 17 So also an ‘otti’ mortgage could not be redeemed before the lapse of 
12 years. 18 

The principle that the right to redeem and the right to foreclose are 
co-extensive was held not applicable to cases falling under the Dekkhan 
Agriculturists’ Relief Act and the mortgagor was held entitled to redeem 
notwithstanding a period was fixed before which he bound himself not to 
redeem, on the ground that such a contract would frustrate the object of the 
Act. 10 


^ A ‘defa ult on the,p^j±xifjRejrnortgagee ’ to perform his part of the eontr^ rt. 
may give ris e to a right of redemption on thfejaart of the mortgagor before the 
expiry of the period fixed! This is based on thg^ ground that by reason of 
such default, the mortgagor is entitle? to rescind , unde r Ss. ^ LancL 5A.ofJhe 
Contract Act, the contract on his part to wait tilFtHe expiry of the period fixed 
and is entitled to claim redemption on such default. 20 Thus, where the 
mortgagee undertake s to make certain payments towards Hues payable^Ey 
the mortgagor and defaults in do ing so, the mortgagor can redeem the mort¬ 
gage, notwithstanding that the~~period spi clfied in the mortg a ge has still to 
run. 21 But it has been held by the Madras High Court that the mere fact 



16. t('13) 35 All 227 (230): 40 Ind App 74 (82): 
19 Ind Cas 291 (292) (PC), Soni Ram v. 
Kanhaiya Lai. 

(’07) 17 Mad L Jour 177 (178) (DB), 

Chengayya v. Pichayya. 

C12) 39 Cal 828 (831)T 15 Ind Cas 287 (288) 
(DB), Puma Chandra Sarnia v. Peary 
Mohan Pal. 

(’29) 16 AIR 1929 Mad 339 (341): 118 Ind 
Cas 105 (DB), B. Simon v. Rangayya 
Naidu. 

(’41) 28 AIR 1941 Sind 158 (160): I L R 
(1941) Kar 124: 196 Ind Cas 565 (DB), 
Rupomal Kodumal v. Mt. Janat. 

|See also (’33) 20 AIR 1933 Lah 84 (85): 
140 Ind Cas 855. Bhagwan Sahai v. Bhuria. 
(Where no date is fixed for payment of 
the mortgage-money limitation for a suit 
for recovery of the mortgage-debt com¬ 
mences from the date of the mortgage.)] 

17. (’03) 26 Mad 727 (728) (FB), Kelu Nedun- 
gadi v. Krishnan Nair. 

C02) 25 Mad 452 (453) (DB). Kelappa v. 
Madhavi. 

C78-80) 2 Mad 193 (193) (DB), Shekhara 
Paniker v. Ram Nayar. 

(’82) 5 Mad 310 (313) (DB), Kanara v. 

Govindan. (Clause in a kanom deed that 
property to be surrendered whenever 
money is ready refers to a period subse¬ 
quent to expiration of usual 12 years period.) 
(’87) 10 Mad 192 (193) (DB), Ahmed Kutti 
v. Kunhamed. 

(’06) 29 Mad 501 (506): 16 Mad L Jour 358 
(DB), Vythilingam Pillay v. Kuthiravattath 
Nair. (Deed held ordinary Malabar 


Kanom redeemable on expiration of usual 
kanom period of 12 years.) 

( 07) 30 Mad 300 (302): 17 Mad L Jour 189 
(DB), Gopalan Nair v. Kunhan Menon. 
Also see S. 58, Note 37. 

18. (1862-63) 1 Mad H C R 261 (262) (DB). 
Kumini Amma v. Parkam Kolusheri. 
(1862-63) 1 Mad H C R 122 (123) (DB), 
Edathil Itti v. Kopashon Nayar. 

19. (’82) 6 Bom 734 (736) (DB). Babaji v. 
Vithu. 

20. (’27) 14 AIR 1927 Oudh 12 (13, 14): 2 

Luck 279: 98 Ind Cas 770 (DB), Sanwaley 
Parshad v. Sheo Sarup. 

21. t(’27) 14 AIR 1927 Oudh 12 (13. 14): 2 

Luck 279: 98 Ind Cas 770 (DB), Sanwaley 
Parshad v . Sheo Sarup. 

C12) 34 All 659 (662): 17 Ind Cas 340 (342) 
(DB), Chhathku Rai v. Baldeo Shukul. 
l The property in dispute was mortgaged to 
defendants by way of conditional sale for 
Rs. 599-15-0 for ten years, and all but 
Rs. 50-15-0 were left with mortgagees for 
payment to prior incumbrancers. The 
mortgagees did not pay up the prior in¬ 
cumbrancers, and the plaintiffs, the vendees 
from mortgagors, sued for redemption of 
the mortgage before the expiry of ten years 
—Held that on equitable grounds the de- 
fedants not having performed what was 
a most reasonable part of the contract, the 
plaintiffs should be allowed to redeem be¬ 
fore the expiry of the ten years stipulated 
for.) 

TC25) 12 AIR 1925 Mad 825 ( 827): 99 Ind 
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that part of the mortgage money has not been paid by the mortgagee does not 
tender the mortgage invalid nor does it entitle the mortgagor to rescind it at 
his option. Hence the mortgagor is not entitled to sue for redemption of the 
property before the time fixed therefor, on the allegation that the amount 
advanced by the mortgagee was less than the consideration specified by the 
mortgage deed. 213 (See also S. 58 Note 18, S. 4 Note 4 and S. 62 Note 5.) 


It has been seen in Note 4, that the right of the mortgagor to demand 
possession from his usufructuary mortgagee after the mortgage has been paid 
otf from the rents and profits of the property according to the terms of the 
mortgage is not a right to ‘redeem’ and does not fall within this section, but 
under S. 62, cl. (a) .* Such a righ t can be exercised as soon as the mortgage 
ls s ° P ai< * 0 “> although a term has been fixed in the mortgage document for 
payment and such term has not expired, 22 unless the term fixed forms the 
essence of the mortgage contract, in which case the mortgage-debt will be 
deemed to be satisfied only on the expiry of the term fixed. (For a fuller 
discussion, see Note 5 on S. 62.) 



6. Right of redemption, how exercised. —As seen in Note 4, the criterion 
of the right.of redemption is the right of the mortgagor to recover back the 
p ropert y by discharging the mortgage-debt by ‘payment’ instead of being 
compelled to allow the mortgagee to continue in possession of the mortgaged 
pr oper ty till the debt got satisfied out of the rents and profits of the property. 

that^ Note^the test is the ‘right’ to pay the mortgage-money and not 
the actual payment or tender and in the peculiar circumstances of a case, a 
iight of redempt ion may arise although the debt has been satisfied out of 
the rents and profi ts of the property and there is no ‘need’ to make any pay- 
ipenL Where the redemtpion ‘is’ sought on the basis of a payment or tender 
of the mortgage-money, the following are the essential' elements : 

(1) There must be a ‘payment or tender.’ 

(2) Such payment or tender must be of the ‘mortgage-money.’ 

(3) Such payment or tender must be made at the ‘proper time 

a nd p lace.’ ' - 

(4) Such payment or tender must be made to the ‘mortgagee,’. 

Payment. — A “payment” must be made in the current coin of the 
realm_ or currency notes unless the mortgagee accepts some other form of 
payment. 1 If the deBf is contracted in any particular currency it must be 
repaid m that currency or its equivalent. 2 Where the contract was that the 
riuSfle^ which was borrowed in ‘sikka’ rupees should be repaid in British 
currency calculated according to the face value of the coin, it was held that 
the repayment must be in such currency as so calculated, and not the value 
of the metal in the ‘sikka’ coins borrowed. 2 A settlement of accounts between 
A and B in which the amount received by A on behalf of B is given credit to 
and a balance is struck, is equivalent to payment of the amount by A to B. 1 

Cas 138, Narasimha Rao v. Seshayya. SECTION 60_NOTE 7 

I But see (’66) 1 Agra 91 (93) (DB). Mun 1. (1900 ) 24 Bom 619 (621;: 2 Bom L R 45 ‘-> 

Pearey v. Shiva Deen .] (DB). Ragho v. Hari. 

21a. (’45) 32 AIR 1945 Mad 340 (342). Manicka 2 ( ’ 92) 16 Bom 599 ,602 ' 603 > (DB )- Trimbak 

Nadar v. Arumugha Sundara. Jlvaji v * Sakharam Gopal. 

Also see S. 84 Note 5. 

22. (U8) 5 AIR 1918 Oudh 432 ( 434): 47 Ind 3. C09) 2 Ind Cas 469 (471. 474) (DB, (Bom. 

Cas 161 (DB), Prag v. Mohan Lai. . Hiralal v. Narsilal. 


(’19) 6 AIR 1919 Mad 819 (821): 48 Ind Cas 
379 (DB), Aga Mahommadally Beg Sahib 
v. Venkatapayya. (Where mortgage-money 
has not been paid off, the right cannot be 
exercised.) 


4. (1861) 30 L J Q B 308 (313): 1 B and S 
424: 4 L T (N S, 547: 129 R R 629, Holland 
v. Russell. (A giving of such credit in an 
open account between A and B may not 
however be a payment.) 
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Where A received from B, as collateral security for a debt, a bill drawn by C 
upon D but failed to present it at maturity, it was held that A’s laches made 
the bill equivalent to payment as between A and B. 5 

Under the English law, the lapse of 20 years without any demand for 
the debt due will give rise to a presumption that the debt had been paid. 6 
There is no such rule in this country, but under S. 114 of the Evidence Act, 
such a presumption may arise. 

Where no stipulation or covenant has been made between the contract¬ 
ing parties as to the payment of the sum borrowed, the lender is entitled both 
under the English as well as the Indian law, to decline to receive the sum due 
to him in instalments; he can claim that the whole sum due be paid at one 
and the same time. 7 

A memorandum on a mortgage document that a certain amount has 
been paid towards the mortgage does not require to be registered under S. 17 
of the Registration Act, 1908, and is admissible in evidence without registra¬ 
tion. 8 But an endorsement not only that a certain amount has been received 
but that the mortgage has been ‘extinguished’ must be registered. 9 

8. “Tender.” — See Note 5 on Section 84. 

9. The payment or tender must be made at the proper time and place.— 

.As to what is the ‘proper time and place’ for payment or tender, see Note 5 on 
Section 84. 

10. The payment or tender must be of the mortgage-money.—As to what 
is “mortgage-money,” see generally Note 17 on Section 58. 

The ‘in terest’ on t he prin cipal money, is part of the mortgage-money and 
is a charge on the .estate.* It” will also include the costs .incurred by the 
mortgagee under the provisions of section_72. 2 

Part ies may, however, by agreement exclude the i nterest f rom beingji 
charge on the mortgaged property. Thus, where the mortgagor stated, J‘I snail 
pay the interest from my own pocket,” it was held th at the interest was not a 
charge on the property. 3 Similarly, where the deed provided_for_redemption 
on payment of the principal only and the provision for Hnterest was dis¬ 
connected from the clause,regarding r edempt ion, it was held that the mort- 


5. (1863) 143 E R 630 (631): 14 C B (N S) 728: 
32 L J C P 266: 8 L T 636: 11 W R (Eng) 
834, Peacock v. Purse!!. 

6. (1786) 99 E R 1089 (1089): 1 T R 270, 

Oswald v. Leigh. 

(1807) 170 E R 864 (864): 1 Camp 27: 10 

R R 621. Colsell v. Budd. 

7. (’02) 24 All 461 (4$3): 1902 All W N 135 
(DB), Behari Lai v. Ram Ghulam. 

Also see S. 84, Note 7. 

8. t(’86> 9 All 108 (115): 1886 All W N 310 
(FB), Jiwan Ali Beg v. Basa Mai. 

(’20) 7 AIR 1920 Mad 742 (744): 43 Mad 
803: 60 Ind Cas 255 (DB), Neelamani Pat - 
naik v. Sukaduva Behara. 

(’71) 7 Mad H C R 1 (4. 5) (DB). Venkata- 
rama v. Chinnathambu. (Per Innes, J.) 
(’04) 27 All 305 (307): 1904 All W N 266 

(DB), Ganga Baksh v. Jagannath. (En¬ 
dorsement showing receipt of part of mort¬ 
gage-money and stating that the claim 
against a portion of the property is releas- 
ed—Endorsement does not require regis¬ 

tration.) 


(’28) 15 AIR 1928 Mad 382 (383): 107 Ind 

Cas 808 (DB), Ramanathan Chettiar v. 
Sethurama Madige Rao. 

(’28) 15 AIR 1928 Mad 1050 (1051): 112 Ind 
Cas 559 (DB), Kandaswami Chettiar v. 

Pakkiriswami Pillai. 

\See also (’32) 19 AIR 1932 Mad 141 (142): 
136 Ind Cas 317 (DB), Suppan Chetti v. 
Yepnanarayana.) 

9 (’27) 14 AIR 1927 Lah 237 (237): 100 Ind 

Cas 129, Labhu Ram v. Sazawar. (Although 
unregistered endorsement that the debt is 
extinguished is inadmissible in evidence, 
other evidence as to the payment of full 
amount of mortgage amount is admissible.) 

SECTION 60—NOTE 10 

1. See Note 17 on S. 58. 

2. (’15) 2 AIR 1915 Mad 402 (403, 404): 26 Ind 
Cas 184, Varaclarayulu v. Dhanalakshmi 
Ammal. (Costs of defending suit.) 

(’22) 9 AIR 1922 Lah 252 (254): 66 Ind Cas 
755 (DB), Kirpa Ram v. Jowanda Mai. 

3. (’17) 4 AIR 1917 All 165 (165): 37 Ind Cas 
95 (DB), Ali Ahmad v. Kalka Prasad. 
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gagor could redeem on payment of the principal only. 3a A mortgage provided 
that until delivery of possession” the mortgagor will pay interest. Possession 
was delivered at once. It was held that the interest referred to was only 
payable until delivery of possession and the mortgagor was consequently 
entitled to redeem on payment of the principal money only. 4 Where a 
usufructuary mortgagee is unable to get possession owing to the default of 
the mortgagor, he will be entitled to interest, whether described as interest 
or as damages for breach of the covenant to deliver possession. 13 Where a 
usufructuary mortgagee, entitled to possession or to interest in case he failed 
to get possession owing to any defect in the title of the mortgagor, allowed the 
mortgagor to remain in possession, it was held that he lost his right to interest 
by his acquiescence. 5 A mortgage bond provided that the mortgagor was 
entitled to redeem at the end of the second year by payment of the principal 
and interest. He brought a suit for redemption after the close of the second 
year alleging that in the first half of the second year he had deposited 
the principal money and that for the interest for both years, decrees had 
been obtained by the mortgagee against him. It was held that this was 
not showing a valid tender or payment of the “mortgage-money,” which 
included the interest due. 0 

Where the mortgage provided that, on the happening of a particular 
contingency, the mortgage-money would become payable ‘as if the due date 
had elapsed’, it was held that this only accelerated the due date, and that the 
mortgagor was not bound to pay interest on redemption up to the original 
date fixed. 7 


A part-owenr of mortgaged property though entitled to redeem his 
share only on payment of a proportionate part of the debt where the mort- 


3a (’24) 11 AIR 1924 Lah 273 (275): 71 Ind 
Cas 801 (DB), Jawala Singh v. Teja Singh. 
ISee also (’17) 4 AIR 1917 Lah 31 (33): 

1917 Pun Re No. 98: 41 Ind Cas 59 (DB). 
Lok Chand v. Hazar Khan. (Usufructuary 
mortgage for Rs. 700—Interest on Rs. 420 
to be recovered by the usufruct—Rs. 280 to 
carry interest to be paid half yearly— 

Mortgage redeemable simply on payment 
of moregage-money—Interest is not charge 
on property—Mortgage is redeemable on 

payment of principal money only.) 

C25) 12 AIR 1925 Lah 182 (182): 79 Ind Cas 
24 (DB). Ramjl Lai v. Minshi Lai.] 

4. (’02) 24 All 521 (531): 29 Ind App 148 
(P C), Raja Partab Bahadur v. Gajadhar. 

4a. (’23) 10 AIR 1923 All 377 (378): 71 Ind 
Cas 382, Janki Ram v. Misri Lai. 
t(32) 19 AIR 1932 Mad 175 (176, 177): 136 
Ind Cas 785, Subramania Aiyar v. Pancha- 
nada Odayar. (Even though the mortgagee 
has not taken immediate steps to get into 
possession.) 

[See also (’21) 8 AIR 1921 Lah 351 (352): 
57 Ind Cas 348 (DB), Akbar Hussain v. 
Ragnandan. (Where the mortgagor under a 
unfructuary mortgage has- prevented the 
mortgagee from obtaining possession of the 
property mortgaged, the mortgagee is en¬ 
titled to compensation for breach of the 
covenant as regards possession.) 

(’19) 6 AIR 1919 Cal 46 (48): 48 Cal 448: 
52 Ind Cas 433 (DB), Sita Nath Ghose v. 
Thakurdas Chakravarty.] 

5. (’04) 27 All 313 (316): 1904 All W N 273 
(DB), Khuda Baksh v. Alim-un-Nissa. 


(Security diminished by dispossession of 
mortgagee of a portion of mortgaged pro¬ 
perty—Mortgagee remaining satisfied with 
the remaining property and taking no 
steps for a long time to regain possession 
— Held, mortgagee lost claim to interest for 
the portion lost by his own acquiescence.) 
C09) 31 All 325 (327): 2 Ind Cas 221 (222) 
(DB), Jhunku Singh v. Chatkan Singh. 

(' 14) 1 AIR 1914 Oudh 140 (142): 24 Ind 
Cas 874, Mata Din v. Ahmad Ali. 

[See also (’12) 13 Ind Cas 156 (157) (DB) 

(All). Bihari Lai v. Durga Das. (Where 
certain properties were usufructuarily 
mortgaged but a portion was sold in execu¬ 
tion of a prior mortgage of the mortgagor 
and the mortgagee was thus deprived of 
possession but the mortgagee without tak¬ 
ing any steps in respect of the property 
sold, remained in possession of the remain¬ 
ing property—Held, in a suit for redemp¬ 
tion by the mortgagor that the mortgagee 
was not entitled to claim loss of interest 
sustained by the deprivation of a portion 
of the properties as the mortgagee had 
acquiesced in the loss.) 

(’27) 14 AIR 1927 Oudh 595 (59G): 100 Ind 
Cas 180 (DB), Gokul Prasad v. Goitri Pra¬ 
sad Singh. (Mortgagee by his own negli¬ 
gence not taking steps to obtain possession.) J 
Also see S. 58 Not 35 and S. 68 Note 6. 

6. (’89) 16 Cal 307 (309) (PC). Hewanchal 
Singh v. Jaioahir Singh. 

7. (’08) 32 Bom 521 (529. 530): 10 Bom L R 
203 (DB), Bai Ruttonbai v. The Fraser Ice 
Factory Ltd. 
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gagee has acquired a share of the mortgagor, must, if he deposits or tenders 
the amount to the mortgagee, deposit or tender the ‘whole’ amount due. The 
reason is that the amount of the proportionate reduction in the mortgage- 
debt is not ascertained at the time, by agreement or by the Court. 8 

Where the mortgagee retains part of the mortgage-money to redeem 
a prior mortgage but does not do so, a suit by the mortgagor will not lie for 
recovering that sum. Such non-payment will also disentitle the mortgagee 
from claiming the amount not paid. 9 So also where a part of the consideration 
for a mortgage is the payment of a certain sum to the mortgagor’s creditor and 
the mortgagee pays only a portion of such sum to the creditor and obtains a 
complete discharge in regard to the debt and the balance is written off by the 
creditor, the mortgagee is not entitled, in a suit for redemption by the mort¬ 
gagor, to claim the full amount which was to have been paid to the mort¬ 
gagor’s creditor. 93 (See also Notes 6 and 18 on section 58.) If the mortgagee 
hands over the sum retained to the mortgagor, after the latter had sold away 
his equity of redemption, the mortgagee cannot claim that sum from the 
purchaser of the equity of redemption. 10 

See also the undermentioned cases. 11 


11. Assignment of mortgage — Equity between mortgagor and mort¬ 
gagee.—Where the mortgagor, though he did not receive the full amount of 
the mortgage, granted a receipt for the full amount and left it in the 
possession of the mortgagee and the latter assigned the mortgage for the full 
amount to another, it was held that the mortgagor cannot be allowed to 

8. < 23) 10 AIR 1923 Mad 533 (534): 47 Mad 7: — Held, an express provision to the effect 

72 I C 292 (DB). Subba Rao v. Balusu 
Buehi. 


9> C16) 3 AIR 1916 Oudh 110 (111): 19 Oudh 
Cas 12: 34 Ind Cas 266. Sheo Prasad v. 
Bisheshar Nath. 

9a. (’47) 34 AIR 1947 Mad 197 (198, 199): ILR 
11947) Mad 411 (DB), Sundaram Aiyar v. 
Vulia Mannadiar. (Amount reserved in 
mortgagee's hands to be paid to bank hold¬ 
ing decree against mortgagor — Mortgagee 
arranging with bank for getting full dis¬ 
charge on paying a smaller amount.) 

10. (’16) 3 AIR 1916 Oudh 110 (11): 19 Oudh 
Cas 12: 34 Ind Cas 266, Sheo Prasad v. 
Bisheshar Nath. (Purchaser must be held 
to represent the former mortgagor to the 
extent of rights which the latter had under 
the mortgage at the dates of the sale and 
no subsequent dealings between the former 
mortgagor and the mortgagee can affect 
the rights which the purchaser acquired by 
his purchase.) 

11. (29) 16 AIR 1929 All 77 (78): 113 Ind Cas 
750, Bengali Lai v. Bohre Panna Lai. (A 
sum of Rs- 150 was advanced on a mort¬ 
gage-deed — The mortgagee was entitled 
to possession of the mortgaged property in 
lieu of Rs. 100 and was further entitled to 
interest on the remaining Rs. 50 at the rate 
of Rs. 2—Mortgagor undertook to pay 
entire mortgage-money in two years and 
to obtain redemption and in case of default 
of payment of Rs. 50 together with interest 
at the stipulated rate the mortgagee was 
entitled to foreclose — The mortgagor sued 
for redemption on payment of Rs. 100 only 


that redemption could not take place 
without payment of Rs. 50 and interest was 
not necessary — As the payment of Rs. 50 
and the interest thereon formed part of the 
mortgage transaction the amount is mort¬ 
gage-money within the meaning of S. 60 and 
must be paid on redemption.) 

( 08) 11 Oudh Cas 323 (325), Ram Din v. 
Ram Prasad. (This was a suit for redemp¬ 
tion of a mortgage deed, the material 
portions of which were as follows : "That 
I will pay interest . . . year after year, 
and should there be a default in payment 
of interest for any year, the mortgagee can 
at once take possession of the mortgaged 
property: that whatever profits may be left 
after payment of the Government revenue, 
etc., will be appropriated by the mort¬ 
gagee in lieu of the interest; that when¬ 
ever I pay off the principal sum and the 
remaining interest, the mortgaged property 
will be redemed"—The mortgagee did not 
take possession until several years after the 
first default — It was held, that the mort¬ 
gagee was entitled to get interest for the 
period he was out of possession.) 

C37) 24 AIR 1937 All 762 ( 764): 172 Ind 
Cas 632 (DB), Chaitan Prakash v. Mumtaz 
Ahmad. (Mortgage deed providing for 
stipulated interest and that mortgagee 
would set off usufruct against such interest 
— Property leased out to mortgagor for 
rent equal to that of interest — Rent not 
paid — Mortgagee can enforce convenant 
in deed and can recover not only principal 
but also interest.) 

(’17) 4 AIR 1917 Oudh 186 (186): 39 Ind 
Cas 437, Akbar Khan v. Kale Khan. 



RIGHT OF MORTGAGOR TO REDEEM 


L S 60 N 11 - 14 ] 1073 

redeem merely on payment of the amount actually received by him. 1 

12 . The payment or tender must be made to the mortgagee.—A payment 
or tender made to the authorised ‘agent’ of the mortgagee is a payment to the 

mortgagee. One partner is the agent of the others and a payment to him is 
a valid discharge of the debt due to the partnership. 1 

, Y her i e a *°} nt Hindu is the mortgagee, the ‘karta’ is the agent 

the family and a payment to him is a valid discharge of the mortgage. 2 
Where C executed a mortgage in favour of A and B and, subsequently, B 
the junior memebr, gave notice to C that A had ceased to represent the 
family, a payment made to A alone is not a valid discharge of the claim of B 3 
A payment to a Hindu minor mortgagee may be validly made to his ‘de facto’ 
and de jure guardian; 4 but no valid payment can be made to a ‘de facto’ 
guardian of a Muhammadan minor. 5 

A payment made to a junior member of the mortgagee’s family made 
upon the express direction given by the mortgagee, is a payment made to 
a person authorised to receive it, and is a good payment. 0 

13 . “Mortgagee.” — The word mortgagee includes, as stated in S 59A 

persons denvmg title from him. 1 The assignee of a mortgagee cannot stand 
m a different position from that of the mortgagee himself although the mort¬ 
gagor may not have been a party to the assginment.- Where the mortgagor 
pays the money to the mortgagee without notice of the assignment & such 
payment is binding on the assignee. 5 ’ 

i-cc * >a y m ® n f or fender to one of several co-motrgagees. _ There is a 

difference of opinion on the question whether a payment or tender to one 
of several co-creditors is a good discharge of the debt. 

In the discussion of this question, it must be noted that the principle 
applicable is the same whether the debt is a personal debt or is a secured 

debt. 1 The cotnrary view expressed in the undermentioned cases 2 cannot 
be accepted as correct. 

In ‘Barber Maran v. Ramana Goundan’ 3 it was held by the High Court 
of Madras that such a payment was a good discharge. ‘ It followed the 

Pandurang v. Dadubhoy. 

(T3) 1913 Pun Re No. 7: 19 Ind Cas 8 (9). 

Dal Singh v. Bakhshish Singh. 

2 (1866) 16 E R 151 (156): 3 Moo P C (NS) 

397: L R 1 P C 50: 35 L J P C 30: 14 L T 
(NS) 686: 14 W R (Eng) 484: 146 R R 114. 
Walker v. Jones. 

(’28) 15 AIR 1928 Nag 223 (224. 225): 109 
Ind Cas 195 (DB). Choteshu v. Maktum Bi. 

ISee also (’89) 2 C P L R 9 (12. 13). 
Sadasheo Balkrishna v. Krishna Rao.l 

3 f(’20) 7 AIR 1920 Mad 742 ( 743): 43 Mad 

803 : 60 Ind Cas 255 (DB). Neelamuni 

Patiuiilc v. Sukaduva Behara. 

(’24) 11 AIR 1924 Nag 401 (405): 78 Ind 
Cas 127, Basant Rao v. Narayan. 

Also see S. 130. Note 18. 

SECTION 60—NOTE 14 

1 (’02) 25 All 155 (157. 158): 1902 All W N 
216 (DB). Manzur Ali v. Mahmud-un-Nisas. 

2 (90) 3 C P L R 15 (16), Sadasheo v. Mt. 
Kareeman. 

(05) 1 Nag L R 24 (26). Sambhusa v. 
GojkiI. (3 C P L R 15 followed.) 

3 (’97) 20 Mad 461 (463): 7 Mad L Jour 269 
(DB). 


SECTION 60—NOTE 11 

1 (1885) 34 W R (Eng) 141 (142): 31 Ch D 

151 (157): 55 L J Ch 227: 53 L T 731. 
Bickerton v. Walker. 

SECTION 60—NOTE 12 

1 (’09) 1 Ind Cas 200 (201) (DB) (Mad). 
Veeraswami v. Ibramsa. 

2 (’24) 11 AIR 1924 Oudh 161 (161): 26 Oudh 
Cas 288: 81 Ind Cas 303. Sheo Charan Das 
v. Brij Bahadur Singh. 

(’28) 15 AIR 1928 Cal 125 (126): 105 Ind 
Cas 751 (DB), Gulzar Mondal v. Trailakya- 
nath. 

3 (’14) 1 AIR 1914 All 450 (451): 24 Ind Cas 
88 (DB), Dakhni Din v. Bhawani Prasad. 

4 ('27) 14 AIR 1927 Lah 237 (237): 100 Ind 
Cas 129, Labhu Ram v. Sazawar. (A pay¬ 
ment made to widowed mother, a de lacto 
and natural guardian is valid.) 

5 (’25) 12 AIR 1925 Lah 541 (541): 85 Ind 
Cas 632, Abdul Ratal c v. Abdul Rahman. 

« ('42) 29 AIR 1942 Pat'408 (409): 202 Ind 
Cas 495, Gopaljee Jha v. Upendra Narain. 

SECTION 60—NOTE 13 

1 (’02) 26 Bom 643 (646): 4 Bom L R 453, 


3T.P. 68 
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English decision in ‘Wallace v. Kelsall,’ 4 and relied on S. 38 of the Contract 
Act which provides that a refusal of a valid ‘tender’ by a promisor under 
a contract will discharge him from liability for the non-performance of the 
contract and that a tender to one of several ‘joint’ promisees has the same 
effect as one made to all the joint promisees. ‘Wallace v. Kelsall,’ referred 
to above, decided that one joint creditor could receive payment and give a 
good discharge for the debt. 

The correctness of the decision in ‘Barber Maran’s case 5 ’ was doubted 
in some later decisions of that Court, 0 but was approved in the under¬ 
mentioned case 7 and also by a Full Bench in ‘Annapumamma v. Akkayya. 8 ’ 
That was a case relating to a negotiable instrument but it was held that there 
was no difference in principle between the two classes of cases. White, C. J., 
who was a member of the Full Bench, however, differed from the view of the 
majority and held that one joint creditor had no power to give a valid 
discharge for the debt. He followed the view expressed in the English case 
of ‘Steeds v. Steeds 1 '’ that co-creditors must be presumed to have distinct 
interests in the debt and to be in the position of tenants-in-common with 
reference to it. In such a view one of them could not give a good discharge 
for the debt even according to the English law. As regards S. 38 of the 
Contract Act he expressed the view that the presumption was not affected 
by that section which only dealt with a case of ‘tender’ and not the ‘payment’ 
of the debt. This Full Bench decision has been followed in later decisions 
of that Court, 10 though its correctness has also been questioned in a case 
of the same Court. 11 As regards the other High Courts, they have generally 
differed from the view that one co-creditor can give a valid discharge for the 
whole debt. 1 - Thus, it has been held that one co-mortgagee 13 or a co-creditor 


4 (1840) 10 L J Ex 12 (15): 7 M and W 264: 
4 Jur 1064: 56 R R 707: 8 D P C 841. 

5 ('97) 20 Mad 461 (463): 7 Mad L Jour 269 
(DB), Barber Maran v. Ramana Goundan. 

6 (02) 25 Mad 26 (38. 39) (DB). Ahinsa 

Bibi v. Abdul Kader. 

(TO) 5 Ind Cas 343 (347) (DB) (Mad). 
Ramaswami v. Muniandy Servai. 

(T2) 35 Mad 685 (687): 10 Ind Cas 874 
(876) (DB). Sheikh Ibrahim v. K. R. Rama 
Aiyer. 

7 C09) 1 Ind Cas 219 (219) (DB) (Mad). 
Kari Chengamna v. Jatti Kristnamnah. (20 
Mad 461 followed.) 

8 (13) 36 Mad 544 (551): 19 Ind Cas 12 (16 
to 18) (FB). 

9 (1899) 58 L J Q B 302 (304): 22 Q B D 537: 
60 L T 318: 37 W R (Eng) 378. 

10 (T3) 20 Ind Cas 792 (795. 797) (DB) (Mad). 
Appavu Chettiar v. Nanjappa Goundan. 
C25) 12 AIR 1925 Mad 261 (263): 48 Mad 
693: 85 Ind Cas 297 (DB). Ramaswami v. 
Chandra Kotayya. 

(’17) 4 AIR 1917 Mad 269 (270): 32 Ind 
Cas 173 (DB). Ponnusami Pillai v. Thyaga- 
raja Pillai. 

!See also (’34) 21 AIR 1934 Mad 656 (657): 
153 I C 462 (DB). Fallesatha Banu v. 
Muhammad Rashidhuddin. (Principle of 
36 Mad 544 (FB) applied where a co-mort¬ 
gagee purchased the equity of redemption.) 
(’28) 15 AIR 1928 Mad 933 (934): 112 Ind 
Cas 501 (DB), Arunachalam Chetty v. 
Ramasamy. (Principle will not apply 
where there is froud.)] 


11 (T8) 5 AIR 1918 Mad 29 (30): 41 Mad 637: 
45 I C 419 (DB), Ankalamma v. Chen- 
chayya. 

|See also (’43) 30 AIR 1943 Mad 407 (407): 
209 Ind Cas 589 (DB), China Bapana Garu 
v. Muthangi Jaggiah. (Co-assignee of the 
mortgage is not entitled to give a com¬ 
plete discharge to the mortgagor on behalf 
of other co-assignees.)) 

12 See cases cited in foot-notes (13) and (14) 
below. 

See also the undermentioned case : 

(’25) 12 AIR 1925 Bom 69 (78): 49 Bom 
245: 89 Ind Cas 553 (DB). Hirachand v. 
Jayagopal. 

(But see (’86) 9 All 205 (209): 1886 All W 
N 279 (DB). Bhup Singh v. Zain-ul-abidin. 
(Co-mortgagee purchasing mortgaged pro¬ 
perty in auctionsale — Held, this operates 
as discharge of the joint debt.)] 

13 (’48) 35 AIR 1948 Nag 279 (283): ILR (1947) 
Nag 553 (DB), Mahadeosingli Hirasingh v. 
Balmukund Jayanarain. (Dissenting judg¬ 
ment of White C. J. in 36 Mad 544 foil.) 
t(’43) 30 AIR 1943 Pesh 1 (3): 210 Ind Cas 
198 (DB), Mahomed Sharif v. Mir Abdullah. 
(73 Ind Cas 682 held not good law.) 

(’ll) 38 Cal 342 (350): 8 Ind Cas 837 (840) 
(DB), Husatnara Begum v. Rahmannessa 
Begum. (Payment to one would not 
liberate the debtor against all the creditors.) 
(’15) 2 AIR 1915 Cal 528 (528): 29 Ind Cas 
956 (DB), Umes Chandra v. Dinabandhu. 
(’27) 14 AIR 1927 Cal 425 ( 429): 101 Ind 
Cas 530 (DB). Satindra Nath v. Jatindra 
Nath. (Discharge by one mortgagee as to 
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under a money bond 11 cannot give a good discharge for the debt. According 
tcx those decisions the decision in ‘Wallace v. Kelsall 15 ’ has been considerably 
shaken by the judgment of Farwell, J., in ‘Powelll v. Brodhurst." 1 ’ 

„„„ .. Th< l Madras view does not, it is submitted, appear to be correct The 

10t V“l Stat6 ^ b y Wh i te , C. J„ in ‘Annapurnamma v 

of & 3a’ and f° C A Pal ? le ° f determination merely on the interpretation 
ot as. 38 and 45 of the Contract Act. It must be decided by reference to 

orrfw nC1PkW ’ and U is a wel1 settled principle that co-creditors 
of tenant - SeCUred ° r unsecured ) should be presumed to be in the position 

a Vahd dt;T COm ?° n *u n J u Qt 3 °. int tenants 50 that one ° f them cannot give 
f V .? d discharge for the debt. As pointed out by the High Court of Madras 

m the un dermentioned case ,s this is the true position in ‘equity. 10 ’ 


whole debt is valid as regards his share 
only.) 

( 34) 21 AIR 1934 Cal 1 (3): 149 Ind Cas 
1062 (DB), Satish Chandra v. Jewan Lai. 
(Special circumstances such as where co- 
morlgagees are partners must be alleged 
and proved to take the case out of general 
principle of law.) 

( 21) 8 AIR 1921 Pat 27 (28): 5 Pat L Jour 
376: 56 Ind Cas 403 (DB), Abbas v. Misri 
Lai. 

(’20) 7 AIR 1920 Pat 464 (468): 5 Pat L 
Jour 151: 55 Ind Cas 841 (DB), Banamali 
Satpathi v. Talua Ramhari. (Case of co¬ 
heirs of same mortgagee.) 

(’21) 3 Lah L Jour 502 (504), Maya Ram 
v. Habib. 

(’05) 1 Nag L R 24 (26), Sambhusa v. 
Gopal. 

(’30) 17 AIR 1930 All 98 (98, 99): 126 Ind 
Cas 364 (DB), Sukh Lai v. Kanjman. 

(’29) 16 AIR 1929 Pat 704 (704): 118 Ind Cas 
142, Manohar Singh v. Janki Das. 

(’19) 6 AIR 1919 Cal 593 (596): 49 Ind Cas 
63 (DB), Abdul Hakim v. Adyuta Chandra. 
(’14) 1 AIR 1914 All 518 (519): 23 Ind Cas 
8 (DB), Ram jit v. Khemchand. 

( 04) 26 All 318 (320) (DB), Tamman Singh 
v. Lachhmin. (Joint holders of a mort¬ 
gage decree.) 

(TO) 32 All 164 (166): 5 Ind Cas 129 (130) 
(DB), Ram Chandra v. Goswami Rajjan 
Lai. 

(’ll) 14 Oudh Cas 45 (48): 8 Ind Cas 416 
(417), Hans Singh v. Chet Singh. 

(T9) 6 AIR 1919 All 275 (276): 41 All 631: 
51 Ind Cas 107 (DB), Jauhari Singh v. 
Ganga Sahai. (Two mortgagees each hav¬ 
ing half share in two separate mortgages— 
One taking usufructuary mortgage of whole 
property and giving discharge for both 
mortgages—Discharge operative In respect 
of his share only.) 

(’30) 17 AIR 1930 All 634 (636): 128 Ind 
Cas 439 (DB), Upendra Nath v. Kali 
Charan. (Payments to one of two mort¬ 
gagees into his private account cannot be 
considered as payments which would re¬ 
duce the mortgage-debt due to the other 
mortgagee and more so where there is a 
definite separation between the two mort¬ 
gagees.) 

(’18) 5 AIR 1918 Oudh 91 (92): 44 Ind Cas 
621, Ram Datt v. Deota Din. 


<’18) 5 AIR 1918 Upp Bur 19 (21): 3 Upp 
Bur Rul 42: 44 Ind Cas 627, Mav.ng Nyan 
Mo v. Ma Po. (Evidence of the mortgagees 
being joint-tenants took the case out of 
general law.) 

('39) 26 AIR 1939 All GOO (601): 184 Ind 
Cas 862 (DB), Mohammad Bashiruddin v. 
Waheeduddin. 

i 17) 4 AIR 1917 Lali 443 (446): 1917 Pun 
Re No. 68: 41 Ind Cas 921 (FBj, Mothra 
Das v. Nizam Din. 

C22) 9 AIR 1922 Lah 64 (64): 63 Ind Cas 
744 (DB). Mt. Mitlan v. Tara Singh. 

H ( 02) 25 All 155 (157): 1902 All W N 216 
(DB). Manznr Ali v. Mahmud-un-Nissa. 

< 06) 28 All 252 (255): 3 All L Jour 49 
'DB). Lachman v. Chaturbhuj. (One of 
the joint decree-holders.) 

C34) 21 AIR 1934 Cal 1 (3): 149 Ind Cas 
1062 (DB), Satis Chandra v. Jewanlal. 
(Unless there are circumstances which take 
the case out of the general rule.) 

C24) 11 AIR 1924 Cal 710 (713): 51 Cal 566: 
84 Ind Cas 204 (DBj, Bilwar Bibi v. Md. 
Habibar Rahman. (Adult decree-holders 
alone are not competent to give valid dis¬ 
charge when succession certificate is in the 
name of all the members including minors i 
I But see C79) 4 Cal 350 (354, 355): 1 
Shorn L R 169 (DB). Ahamudeen v. Grish 
Chunder. 

( 93) 1893 Pun Re No. 60. o. 287 (270) 
Daulat Ram v. Abdul Kasim' (Rent paid- 
to one of several cosharer landlords — 
Held, tenant not liable to pay rent over 
again to the other landlords.) 

(T7> 4 AIR 1917 Pat 82 (84): 2 Pat L Jour 
520: 42 Ind Cas 408 (DB). Parbhu Ram v. 
Raghubir. (One joint-creditor in equity 
can give a valid receipt to a debtor in full 
discharge of the claims of himself and of 
the other joint creditors.)! 

15 (1840) 10 L J Ex 12 (15): 4 Jur 1064: 7 

M & W 264: 56 R R 707: 8 D P C 841. 

16 (1901) 70 L J Ch 587 ( 589): (1901) 2 Ch 
160: 49 W R (Eng) 532: 84 L T 620. 

17 15 1 ) 3, <FB) Mad <552,: 19 Ind CaS 12 (]4 ‘ 


DRi T L ' 7 Mad L Jour 269 
(DB). Barber Maran v. Ramana Goundan. 

19 T(1889 ) 58 L J Q B 302 (304): 22 Q B D 
537 : 60 L T 318: 37 W R (Eng) 378. Steeds 
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In the case of co-mortgagees, the above view would seem to be sup¬ 
ported by the provisions of section 45 of this Act, which provides that 
transferees under a joint transfer for consideration are entitled to distinct 
interests in the subject-matter of transfer. 20 Co-mortgagees would therefore 
be entitled to distinct interests in the mortgage, or, in other words they are 
in the position of tenants-in-common with regard to the debt and the security. 

A payment to one of two joint creditors between whom ‘it has been 
agreed’ that the ‘other only’ shall receive the sum cannot, when made with 
notice of the agreement, be treated as a good discharge of the debt. 21 


15. Payment or tender to one of several co-heirs of a deceased mortgagee. 

Co-heirs, except when they are Hindus governed by the Mitakshara law 

and inherit the property of the male ancestor, are in the position of tenants- 
in-common with regard to the property inherited by them. As a general 
rule one of several co-heirs in such cases cannot give a valid discharge of a 
debt to which they have succeeded. 1 

The principle that a payment to one of the heirs of a deceased creditor 
is not a valid discharge has been applied to the case of Hindu coparceners, 
and it has been held that a payment to one of several coparceners in respect 
of a debt in favour of the head of the family is not a good discharge. 2 

16. Delivery of deeds. — The delivery of the mo rtgage dee d an d of al l 
other documents of title by the mortgagee is one of t he rights of th e mort¬ 
gagor on redemption^ But a mortgagee - is not bound to„ deliver the deeds 
until actual tender or payment of the mortgage-money. 1 

Under the old section the words used were “the mortgage deed, if any, 
to the mortgagor.” The addition of the words in the present section “and all 
documents relating to the mortgaged property which are in the possession 
or power of the motrgagee” brings the section in line with the provisions of 
O. 34, Rr. 3 to 8 of the Civil Procedure Code which provide for the delivery 
of such documents on payment by the mortgagor after the passing of the 
preliminary decree. 


In England, a mortgagee or his transferee who is being paid has a 
right, until the transaction is completed, to prepare ‘one’ fair copy of the 
draft deed of re-conveyance or transfer and to charge the mortgagor for it. 
But on payment, he is bound to hand over that and all other copies of docu¬ 
ments relating to the mortgaged property. 2 


v. Steeds. 

(1864) 146 R R 349 (352): 10 Jur (N S) 461: 
4 De G J & S 345: 10 L T (N S) 391: 12 
W R (Eng) 926, Matson v. Deanes. 

20 (’05) 1 Nag L R 24 (26), Sambliusa v. 
Copal. 

21 (’96) 19 Mad 471 (475): 6 Mad L Jour 115 

(DB), Chinnaramanuja Ayyangar v. 
Padmanabha Pillaiyan. • 

SECTION 60—NOTE 15 

1 f(’02) 25 Mad 26 (39) (DB). Ahinsa Bibi 
v. .Abdul Kader Sake b. 

(’19) 6 AIR 1919 Bom 78 (79): 43 Bom 487: 
51 Ind Cas 79 (DB), Culam v. Shriram. 

('03) 27 Bom 292 (295): 5 Bom L R 91 
(DB). Sitaram v. Sridhar. 

(’16) 3 AIR 1916 Mad 1128 (1128): 29 Ind 
Cas 586 (DB), Muniandi v. Ramasami. 

(’07) 6 Cal L Jour 383 (395) (DB), Harihar 
v. Bholi. 

t(’20) 7 AIR 1920 Pat 464 (468): 5 Pat L 
Jour 151: 55 Ind Cas 841 (DB), Banamali 


v. Talua. 

(’29) 16 AIR 1929 All 250 (250. 251): 51 

All 589: 115 Ind Cas 646 (DB), Ram Autar 
Kurmi v. Ghulam Dastgir. (Mahomedan 
usufructuary mortgagee dying — Mortgage- 
debt paid to one of his several heirs with¬ 
out concurrence of others, held, does not 
operate as valid discharge.) 

(’15) 2 AIR 1915 Oudh 29 (30): 18 Oudh 
Cas 154: 30 Ind Cas 371 (DB). Rudra 
Singh v. Jangi Singh. 

2 C18) 5 AIR 1918 Mad 29 (31): 41 Mad 637: 
45 Ind Cas 419 (DB), Ankalamma v. 

Chenchayya. 

SECTION 60—NOTE 16 

1 (’22) 9 AIR 1922 Bom 433 (435): 75 Ind 
Cas 193, K. C. Mehta v- Cassumbhai 
Kesliavji. 

2 (1881) 50 L J Ch 601 (603): 17 Ch D 348: 
29 W R (Eng) 625 : 44 L T 599. In re Wade 
and Thomas. 
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Wakefield v. Newbon J the mortgagee handed over the deeds to his 
attorney The mortgagor paid the mortgage-money in full to the attorney 
but the latter refused to deliver the title deeds until moneys due to him bv 

“S g f ge , e for expenses were also paid. It was held that he was no't 
entitled to do so. A mortgagee cannot” said Lord Denman, C. J, “by 

handing over deeds to his attorney create a new lien against the mortgagor 
in respect of a debt of his own.” 1 


A mortgaged certain property to B who assigned the mortgage to C 
bubsequently, under an arrangement between A and C, C re-conveyed the 
property to A and A re-mortgaged it to C. It was held that C was bound 
on redemption by A, to give back the original mortgage deed and the re¬ 
conveyance also as title deeds.' 


Where the mortgagee is, by virtue of other transactions, interested in 
havmg the title deeds he can ask the mortgagor, as a condition of the delivery 
thereof, to execute a covenant that he would produce them when necessary.» 
Again where a mortgagee was decreed to re-covey an undivided moiety of 
the mortgaged property to the mortgagor (a part of the debt bing satisfied) 
it was held that the mortgagee was entitled to retain the title deeds of the 
whole property, as his mortgage was not fully redeemed,but that he should 
execute a covenant to produce the deeds when necessary. 7 

Where before redemption the mortgagee has destroyed the mortgage 
deed or other documents relating to title, the expenses of procuring fresh 
deeds and copies must be paid by the mortgagee and the amount so reouired 
must be set off against the mortgage-money." After redemption, if the mort¬ 
gagee is unable to deliver the deeds on the ground that they have been 
destroyed or lost, the mortgagor is entitled to compensation for such loss or 
destruction. But the mortgagee cannot be compelled to give any security for 
it in the absence of a special provision in the decree to that effect. 10 


The loss of the deeds will not, however, deprive the mortgagee of his 
right to recover his debt. But where no such loss is established he cannot 
recover unless he produces the bond. 11 In an old case, 12 where the mort- 
gagee had fraudulently destroyed the deed in order to deprive the mortgagor 
of the equity of redemption and it was impossible to determine in the absence 
of the document what amount was due, it was held, that the mortgagor could 
recover the property without any payment. 

Where the mortgagor gave the mortgagee six months’ notice of his 
intention to pay off the mortgage, but did not pay the amount until after 


3 (1844) 115 E R 107 (108): 6 Q B 276: 13 L J 
Q B 258: 8 Jar 735: 66 R R 379. 

4 See also (1844) 115 E R 169 (171): 6 Q B 
443 (447): 14 L J Q B 30: 8 Jur 871: 66 
R R 457, Davies v. Vernon. 

(1891) 60 L J Ch 732 (734): (1891) 3 Ch 145: 
65 L T 249: 39 W R (Eng) 713, In re 
Llewellin. (Wakefield, v. Newbon, (1844 1 
13 L J Q B 258 referred to.) 

5 (1862) 10 W R (Eng) 720 (720): 125 R R 
975, Hudson v. Malcolm. 

6 (1844) 63 E R 340 (340): 8 Jur 140: 1 Coll 
C C 103: 13 L J Ch 239: 66 R R 19. Capper 
v. Terrington. 

7 (1854) 65 E R 354 (354): 2 Sm & G 174: 97 
i R R 151, Yates v. Plumbe. 

8 (1848) 17 L J Ch 471 (472): 16 Sim 325: 
12 Jur 825: 80 R R 82 : 60 E R 899, Hornby 
v. Matcham. 


9 (1853) 22 L J Ch 1063 (1064): 11 Kare 49: 
17 Jur 708: 90 R R 564. Brown v. Sewell. 
M848) 60 E R 899 (900): 16 Sim 325: 12 Jur 
325: 80 R R 82: 17 L J Ch 471. Hornby v. 
Matcham. 

(Compensation may be granted for the 
damage done to the estate by such loss.) 

( 22) 9 AIR 1922 Mad 299 (300): 70 Ind Cas 
529 <DB(, Marath Sivaraman v. Seshu 
Pultur. (This remedy he can pursue by 
separate suit or even under the mortgage 
decree where the decree contains provision 
lor it.) 

10 12 Mad L Jour 63 (63. 64) (DB) 
Subbaraya Iyer v. Padhmanabha Vadhyar. 

11 (’26) 13 AIR 1926 All 741 (743): 48 All 78: 
97 Ind Cas 82 (DB), Mahomed Zafar v. 
Zahur Husain . 

12 (’64) 1 Bom H C R 177 (180) (DB). Abdulla 
v. Muhammad . 
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the time limited by the notice by reason of the fact that the mortgagee had 
lost the title deeds and did not furnish any indemnity in respect of it, is was 
held that the mortgagee was not entitled to claim interest after the end of 
the six months, the delay having been due to his default, and that he should 
give indemnity for the loss of the deeds. 13 

17. Delivery of possession.—Where the mortga gee is in po sse ssion of t he 
mortgaged property, the mortgagor is, on redemption, entitled to get back_the 
possession of such property 1 in the same state as it was at t he tim e of the 
mortgage, the principle being that the mortgagee sHould^_on_redemption, 
place the mortgagor, in the same position in which he was immediately 
before the execution of the mortgage. Thus, where the mortgaged property 

was a kotah' withjm exit, the mortgage, cannot block it and deliver possession 
ot the property in that state. 2 -- 

The obligation to give back possession on redemption ceases, however 
it the mortgagee has himself been evicted by title paramount. 3 It does not 
arise at all if the mortgagor had not delivered the property to the mortgagee 
under the mortgage,* nor if the mortgagee has not received the whole 
mortgage-money. * The mortgagee cannot be heard to say that he does not 
know what has become of the mortgaged property.'* If the property has 
been lost through his negligence, he is liable to account for it to the mort¬ 
gagor.* It has been held in England that if a mortgagee so deals with the 
mortgaged property as to render it impossible for him to restore it on full 

payment, he will be prevented from suing at law to recover his mortgage- 
money.'' * 

* <• j Xt , th , e ^ uty , of the mortgagee or those who have held as his assignees 

to identify fully the property mortgaged and if he or they fail to do that, 
they will come within the principle of ‘Wake v. Conyers,’ 8a namely, that “the 
Court in cases relating to the confusion of boundaries, proceeds upon the 
same principle as it does where an agent or bailiff, or any other person, who 
is under an obligation, expressed or implied, to keep his own property 
separate from the property of another, mixes them together; for under such 
ciicumstances he will have the onus thrown on him of distinguishing his own 
property, and if he is unable to do so, the other person will be entitled to the 
whole property. 1 Section 63 provides that where mortgaged property in 
possession of the mortgagee has, during the continuance of the mortgage 
received any ‘accession,’ the mortgagor, upon redemption, shall, in the 

4 (T9) 6 AIR 1919 Oudh 36 (37): 54 Ind Cas 
313. Angad Singh v. Kashi Prasad. 

5 (’20) 7 AIR 1920 Oudh 24 (24): 55 Ind Cas 
503. Mansab Ali v. Sakhaivat Hasain. 

6 C01) 3 Bom L R 152 (153) (DB), Ram- 
chandra v. Mukund. 

7 C22) 9 AIR 1922 Bom 156 (157): 46 Bom 
218: 64 Ind Cas 485 (DB). Anandrao Pur- 
shottam Hatkar v. Bhikaji Sadashiv Vois- 
hempayan. (The question as to what the 
liability of the mortgagee is to account for 
the properties of which he is given posses¬ 
sion should be determined in the suit for 
redemption itself and not be left to be 
decided in a separate suit.) 

8 (1859) 54 E R 136 (137): 27 Beav 349: 28 
Beav 341: 122 R R 426, Palmer v. Hendrie. 
Also see S. 68 Note 2. 

8a (1759) 2 W and T L C 438: 1 Eden 331: 

2 Cox 360. 

9 (’01) 3 Bom L R 152 (153) (DB), Ram- 
ehandra v. Mukund. 


13 (1847) 60 E R 725 (726): 15 Sim 531: 11 
Jur 742: 74 R R 148. Midleton (Lord) v. 
Eliol. 

SECTION 60—NOTE 17 

1 (’21) 63 Ind Cas 114 (115) (DB) (All). 
Tameshwar Prasad v. Maharaj Singh. 

2 (’08) 4 Nag L R 57 (59). Bali Ram v. 
Ram Rao Mahratta. ( Where an 
absolute occupancy tenant made a valid 
usufructuary mortgage of his holding, and 
afterwards surrendered his rights in the 
tenancy to the landlord, it was held that 
the landlord acquired the equity of re¬ 
demption of such holding and that the 
landlord’s mere acceptance of rent from 
the mortgagee in possession did not ex¬ 
tinguish his right of redemption.) 

C20) 7 AIR 1920 Lah 239 (240): 57 Ind Cas 
763, Mehman Singh v. Nihal. , 

3 (T3) 16 Oudh Cas 199 (202): 20 Ind Cas 
765 (766), Basant Singh v. Rameshar Baksh 
Singh. (E. G.. a prior mortgagee.) 
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-absence of a contract to the contrary, be entitled to such accession. The 
mortgagee will be bound, thus to deliver possession not only of the property 
originally mortgaged but also of the accession. In the undermentioned cases, 10 
it was held that a mortgagee in possession should hand over to the mortgagor 
on redemption ‘all the lands of which he has got possession in his capacity as 
mortgagee even though some of them did not form part of the property 
originally mortgaged. 

Where through mistake the mortgagee is put in possession of more 
land than that specified in the mortgage deed, the mortgagee is bound to 
deliver possession of the whole proprty placed in his possession. 1( ' a 

The expression “where the motrgagee is in possession of the mortgaged 
property” means where the mortgagee is in possession ‘by virtue of the 
contract of mortgage.’ Where the mortgagee not being entitled to possession 
under the mortgage enters into possession wrongfully, he cannot insist that 
the mortgagor cannot sue for possession without redeeming the mortgage. 1015 
In ‘Hub Ali v. Wazinrunnissa, 11 ’ a mortgagee by conditional sale took posses¬ 
sion of the mortgaged property without instituting the necessary proceedings 
for foreclosure under the Bengal Regulation XVII of 1806. It was held that 
his entry into possession was wrongful and that the mortgagor could sue for 
ejectment without suing for redemption. 

Mortgagee’s right to crops. 

As has been seen in Note 9 on S. 51, a mortgagee in possession cannot 
be said to believe in good faith that he is ‘absolutely’ entitled to the mort¬ 
gaged property. A usufructuary mortgagee, therefore, is not entieled, under 
the last paragraph of S. 51, to claim the crops growing on the mortgaged 
land at the time of redemption. But in the undermentioned Burma case 1 - 
the equitable principle underlying S. 108 (i), which recognizes the lessee’s 
right to crops in respect of leases of uncertain duration was held applicable 
in respect of usufructuary mortgages, which are similarly of uncertain 
duration, and the usufructuary mortgagee was held entitled to all the crops 
growing on the land at the time of redemption, provided that such crops 
were sown or planted by the mortgagee or his tenant without notice of the 
intended redemption. 

18. Re-transfer of mortgaged property. — In an English mortgage or a 
mortgage by conditional sale, the mortgagor has a right, on redemption, to 
have the property re-conveyed to him. 1 In England even if the mortgagee 
cancels the mortgage the legal estate is not revested in the mortgagor in the 
absence of a regular transfer deed, even though the cancellation operates as 
a release of the mortgage.- This principle does not apply in this country. 
The mortgagor is the legal owner of the property whether it is re-conveyed 
to him or not. The re-conveyance is merely a useful protection for the 
mortgagor. 3 


10 (’24) 11 AIR 1924 All 444 (445): 46 All 152: 
78 Ind Cas 1023 (DB), Dildar v. Shuker- 
ullah. 

(’23) 10 AIR 1923 Bom 42 (42): 79 Ind Cas 
491. Nanchi v. Shititi Kulsambi. 

10a (’23) 10 AIR 1923 Bom 42 (42): 79 Ind 
Cas 491, Nanchi v. Shititi Kulsambi. 

10b (’35) 22 AIR 1935 Pat 174 (175): 156 Ind 
Cas 341 (DB), Muni Lai Seth v. Mahabir 
Ram Halwai. 

11 (’06 ) 28 All 496 ( 508): 33 Ind App 107 (118) 
(PC). 

12 C20) 7 AIR 1920 Upp Bur 56 ( 58. 61): 3 


Upp Bur Rul 141: 53 Ind Cas 444. Mating 
Gaw Ya v. Mauny Talok. 

SECTION 60—NOTE 18 

1 (1866) 35 L J P C 30 (36): L R 1 P C 50: 
14 W R (Eng) 484: 3 Moo P C 397: 14 L T 
(NS) 686: 146 R R 114, Walker v. Jones. 
(1803) 149 R R 711 (711): 1 Sch and Lef 176. 
Schoole v. Sail. 

2 (1738) 26 E R 328 (328): 1 Atk 520, Harri¬ 
son v. Owen. 

3 C03) 25 All 446 (454): 1903 All W N 150 
(DB), Dina Nath v. Lachml Narain. 
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As has been seen in the Notes on S. 54, the buyer in a contract for 
sale must tender a conveyance for execution by the seller. On this principle 
the mortgagor, who is entitled to a re-transfer, and who, therefore, stands in 
the position of a buyer must tender a proper conveyance to be executed by 
the mortgagee. Where the conveyance tendered contains ‘incorrect’ recitals 
the mortgagee is entitled to refuse to execute the re-conveyance so tendered. 
Where, however, there are no recitals at all and all persons interested in the 
equity of redemption, concur in the conveyance tendered, the mortgagee 
cannot refuse to execute it. 4 


This section deals with the right of the ‘mortgagor’ to obtain a re¬ 
conveyance on redemption. Section 91, however, provides that persons 
other than the mortgagor, and referred to therein, are entitled to ’redeem. 
Where in the case of an English mortgage or a mortgage by conditional sale, 
a person other than the mortgagor redeems the mortgage, he will also be 
entitled to claim a re-transfer of the property. 5 Where the mortgagor 
transfers his equity of redemption to another and there is no personal 

liability to pay, he is no longer a “mortgagor” and cannot claim to redeem 
the mortgage.'* 

In England, a mortgagee, after tender of the mortgage amount is not 
bound, aftei he has notice of a puisne mortgage to re-convey the property 
to a nominee of the mortgagor without the consent of the puisne mortgagee. 7 

The ordinary rule in England is that the mortgagor must bear the 
costs of the re-conveyance.” The reason is that the mortgagor asks in ‘equity’ 
to be relieved of the legal consequences of his own act (which has made the 
mortgagee absolute owner at law); and while on the one hand the Court 
of equity preserves the right to redeem, it will on the other hand allow 
redemption on terms which are fair. 9 This section also requires that the 
re-conveyance is to be at the cost of the mortgagor. 10 

19. “Mortgaged property.” — “Mortgaged property” means such interest 
in specific immovable property as the mortgagor has offered as security, 
whatever that interest may be. It would include the mortgagee-right under 
a mortgage and consequently the “mortgaged property” in the case-of a 
‘sub-mortgage’ is the mortgagee-right mortgaged to him. 1 The sub-mortgagee 
can sue to bring to sale the mortgagee right alone. 2 It would follow that the 


4 (1858) 16 W R (Eng) 876 (876): 3 Ch App 

365, Hartley v. Burton. 

5 (1869) 38 L J Ch 566 (567): L R 8 Eq 217: 
21 L T 287: 17 W R (Eng) 1001, Pearce v. 
Morris. 

6 (’21) 8 AIR 1921 Mad 51 (53): 62 Ind Cas 
291 (DB), Govinda Padayachi v. Lokanatha 
Aiyar. 

7 (1915) 84 L J Ch 814 (816). In re Magnelu 
Time Co., Ltd.; Molden v. The Company. 
(1900) 17 T L R 5 (5), Corbett v. National 
Provident Institution. 

8 (1912) 81 L J Ch 259 (284): (1912) 1 Ch 323: 
105 L T 867, Webb v. Crosse. 

(1886) 34 W R (Eng) 600 (602): 31 Ch D 582: 
55 L J Ch 576: 54 L T 696, National Pro¬ 
vincial Bank of England v. Games. 

(1848) 67 E R 1251 (1252): 6 Hare 473: 18 
L J Ch 43: 12 Jur 1083: 77 R R 193, King 
v. Smith. 

9 (1912) 1 Ch 323 (329): 81 L J Ch 259: 105 
L T 867, Webb v. Crosse. 

10 C30) 17 AIR 1930 Bom 401 (406): 126 Ind 
Cas 882 (DB), Badruddin Abdul Rahim 


Mukhari v. Sitaram Vinayak. 

( 02) 26 Bom 643 (648): 4 Bom L R 453, 
Pandurang v. Dadabhoy. 

[See also (*26) 13 AIR 1926 Sind 145 (149): 
20 Sind L R 277: 91 Ind Cas 87, Sulleman 
v. Esso. J 

SECTION 60—NOTE 19 

1 ( 07) 29 All 385 (395, 401): 4 All L Jour 
273 (FB), Ram Shankar Lai v. Ganesh 
Prasad. 

I But see (’95) 18 All 83 (86): 1895 All W N 
230 (DB), Akhara Panchaiti v. Suba Lai. 
(Prior usufructuary mortgage—Subsequent 
simple mortgagee suing for sale on his 
mortgage — Held, decree for sale cannot 
be in respect of equity of redemption only 
but must be a decree for sale of mortgaged 
property itself — Subsequent mortgagee’s 
suit held premature as he brought the suit 
before the time when he could in it ask for 
redemption of the usufructuary mortgage. 
13 All 432 followed.)] 

2 *(’07) 29 All 385 (405): 4 All L Jour 273 
(FB), Ram Shankar Lai v. Ganesh Prasad. 
(13 All 432 dissented from.) 
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mortgagee can sue for redemption of his sub-mortgage. 3 A sued B, the 
mortgagee, and C, the sub-mortgagee, for redemption. B died and his legal 
representatives were not brought on the record. It was held that there was 
no privity between the mortgagor A and the sub-mortgagee C and that, 
therefore, the suit abated on the death of B. 4 

20. Right to registered acknowledgment.—Instead of requiring the 
mo rtgage e to re-transfer the mortgaged property, the mortgagor may require 
him to execute an acknowledgment in writing that any right in derogation 
oT~nisjnrerest transferred to the mortgagee has been extinguished. Such 
acknowledgment should, if the mortgage is for more than one hundred rupees ' 
be necessarily registered under S. 17 (1) (by'of the Registration Act, 1908.' 

mortgage is for ‘less than one hundred rupees, such acknowledgment 
is not compulsorily registrable under the Registration Act. This section, 
h ow ever, provides that if the mortgage has been made by a registered 
instrument, then the mortgagor is entitled to have a ‘registered’ acknowledg- 
ment, irrespective of the consideration for which the mortgage was executed. 
Consequently, where the mortgage has been registered, the mortgagee 
cannot refuse to give a registered acknowledgment on the ground that the 
acknowledgment is not compulsorily registrable under the Registration Act 
by reason of the mortgage being for less than one hundred rupees. 

21 . Proof of redemption. — There is no particular form in which 
redemption is required to be made. It is not necessary that there should be 
a registered deed to that effect. It can be evidenced by other facts and the 
conduct of the parties. Thus, where the mortgagor sold his property to the 
mortgagee and the sale price, equal to the mortgage-money, due on the date, 
was appropriated by the mortgagee towards the mortgage in his accounts, it 
was held that the sale deed and the conduct of the parties were sufficient 
proof of redemption of the mortgage. 1 An ‘unregistered receipt,’ however, 
falling under S. 17 (1) (c) of the Registration Act, cannot be used as evidence 
of redemption of a mortgage. But it can be considered as evidence 
of the fact that on a particular date, a particular amount has been paid and, 
coupled with other circumstances, such as delivery of possession, it can be 
good evidence to show that the mortgage has been redeemed in fact.- 

22 . Extinguishment of right to redeem by act of parties. — The act of 
the parties sufficient to extinguish the right to redeem must be such as shows 


(’16) 3 AIR 1916 Upp Bur 5 (6): 2 Upp 
Bur Rul 89: 32 Ind Cas 506. Mi Hla Yin 
Mi Hman. 

Also see S. 67 Note 21. 

3 (’22) 9 AIR 1922 Bom 424 (423, 426): 68 
Ind Cas 741 (DB). Ganesh Moreshwar 
Joshi v. Vasudeo Vithal Paranjpe. (In a 
suit by a mortgagee to redeem his sub¬ 
mortgage the original mortgagor is not a 
necessary party but may be a proper 
party.) 

4 (’96) 20 Bom 549 (552, 553) (DB). Padyaya 
v. Baji Babaji. 

Also see S. 58. Note 5. 

SECTION 60—NOTE 20 

1 (’84) 6 All 335 (339. 340): 1884 All W N 

107 (DB), Imdad Hussain v. Tasadduk 
Husain. 

(’26) 13 AIR 1926 All 693 (694): 48 All 705: 
97 Ind Cas 162 (DB), Jwala Prasad v. 
Mohan Lai. 

(’76) 1 Bom 197 (200) (DB). Mahadaji v. 


Vyavkaji. (Case under Act XX of 186G.) 
1 77) 2 Boin 489 (492. 493) (DB). Basau'd 
v. Kallcaita. 

‘ 63> 7 Bum 123 (124) (DB). Ramapa v. 
U manna. 

i See also (’95) 19 Mod 288 (290) (DB). 

Uppala Kunhi v. K 1017mm Mithal. (A 
leeeipt given by a mortgagee purporting to 
extinguish iho mortgage requires registra¬ 
tion under S. 17 of Hie Registration Act.)] 

| But see C80) 4 Born 235 (238) (DB). 

Shidlingapa v. Cher.basapc. (Case under 
ihe Registration Act of 1877.) 

C81) 5 Bom 181 (183) (DB). Annapa v. 

Ga7ipali (Do.) 

(’07) 9 Bom L R 254 (257. 258) (DB). 

Mahamad Kusam v. Ranu. (Do.)] 

SECTION 60—NOTE 21 

1 <’34) 21 AIR 1934 Oudh 98 (99): 148 Ind 
Cas 68 (DB). Kunj Behcri Lai v. Bishesh- 
icar Singh. 

2 (’19) 6 AIR 1919 All 94 (94): 54 Ind Cas 
117, Basdeo v. Behari Lnl. 
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a ‘release’ of the right of redemption by the mortgagor. A mere acquiescence 
or silence where the mortgagee is claiming as owner 1 or a mere mutation of 
names in the revenue registers 13 is not sufficient to operate as an extinguish¬ 
ment of the right to redeem. Further, the “act of parties” must mean acts to 
which both the mortgagor and mortgagee are parties. 2 

A deposit by the mortgagor of the mortgage-money under S. 83 does 
not extinguish the mortgage where the mortgagee does not accept it. 3 

Again, the act of parties extinguishing the right to redeem must be 
one which is independent of the mortgage transaction and not part and parcel 
of it. 1 Otherwise, it will be a clog on redemption and consequently void 
Thus, a condition in the mortgage deed itself that, on default of payment on 
a certain date, the mortgagee shall become the absolute owner, will not 
operate to extinguish the right to redeem on that date. 5 

A purchase by the mortgagee ‘subsequent’ to the mortgage, of the 
equity of redemption will extinguish the right to redeem. 0 Where, once a 


SECTION 60—NOTE 22 

1 ( 04) 4 All L Jour 787 (790). Jhabba Lai v. 

Chhajju Mai. (Overruled on another point 
in AIR 1915 All 70: 37 All 165 <FB).) 
iT5) 2 AIR 1915 All 203 (206): 29 Ind Cas 
403 Panna Lai v. Rameshar Sahai. (Asser¬ 
tion by the mortgagee alone that he is 
owner is not sufficient.) 

la C34) 21 AIR 1934 Oudh 246 (248): 9 Luck 
657: 149 Ind Cas 543 (DB). Harihar Bakhsh 
Singh v. Lachhman Singh. 
t(’ll) 9 Ind Cas 431 (433) (Oudh). Ange 
Lai v. Jagdish Singh. (Where no steps to 
foreclose a mortgage had been taken, either 
under Regulation XVII of 1806 or under 
Act IV of 1882. held, that a suit to redeem 
could not be held as barred merely on the 
ground that the Settlement Officer had 
expunged the name of the mortgagor from 
the khewat.) • 

C23) 10 AIR 1923 Nag 274 (277): 72 Ind 
Cas 121, Ruppa Bai v. Rodba. 

<’29) 120 Ind Cas 789 (790) (DB) (Lah), 
Codar v. Nizam Din. (A mortgagee in 
possession cannot, by getting himself re- 2 
corded in the revenue papers as owner, 
defeat the right of the mortgagor to re¬ 
deem.) 

(See also C12) 13 Ind Cas 852 (853) (Lah). 
Lehna v. Santa Singh. (A person entering 
into possession of land as a mortgagee is 
not at liberty to set up adverse possession ~ 
against the mortgagor, by merely obtain- ^ 
ing in his favour mutation of name as 
owner.) 

(’26) 13 AIR 1926 Oudh 594 (600): 1 Luck 4 
529: 97 Ind Cas 922 (DB). Achche Mirza 
v. Ahmad Shah. (An order in mutation _ 
proceedings entering the name of the mort¬ 
gagee in the place of the mortgagor cannot 
have the effect of altering the legal 6 
character of the possession as a mortgagee 
into that of an owner any more than a 
claim by the mortgagee himself.) 

CU) 11 Ind Cas 429 (431) (DB) (Lah), 

Jiua Khan v. Lakhmi Chand. (Where a 
mortgagee has once got possession of the 
mortgaged property as mortgagee, he can¬ 
not alter the nature of his possession by a 
mere assertion, or by a wrongful decree, 
or by getting himself recorded in the 


register of mutations: nor can the original 
character of the possession as mortgagee be 
changed by the assertion of an absolute 
purchase of the property, unless the alleged 
purchase is valid and binding.) 

C08) 1908 Pun Re No. 65. page 312 (313): 
1908 Pun L Re No. 90 (DB). Indar v. Assa 
Singh. (A mortgagee, who has taken 
fruitless foreclosure proceedings, cannot, 
by asserting himself to be the proprietor 
and getting mutation in revenue records in 
his favour, start possession adverse to the 
mortgagor so as to disentitle him from re¬ 
deeming the mortgage.) 
tC09) 5 Low Bur Rul 40 ( 42): 2 Ind Cas 
535 (536), Ma Dun v. Lu O. 

(’ll) 11 Ind Cas 853 (853) (Low Bur), Mg. 
Shwe Paung v. Maung On. (The mere 
fact that the mortgagees’ names appear in 
the revenue registers as owners, is not 
sufficient evidence of adverse possssion so 
as to deprive mortgagor of his equity of 
redemption. or to shorten the period 
allowed to him to sue.)] 

(15) 2 AIR 1915 All 203 (206): 29 Ind Cas 
403. Pav.na Lai v. Rameshar Sahai. (Asser¬ 
tion of adverse title by mortgagee during 
continuance of mortgage does not extin¬ 
guish the right to redeem.) ’ 

C71) 15 Suth W R 353 (354) (DB). Shaikh 
Mazhur Hossein v. Hur Pershad Roy. 

(’24) 11 AIR 1924 All 26 (28): 45 All 592: 
74 Ind Cas 763 (DB), Ahmdullah v. Abdul 
Rahim. 

(T9) 6 AIR 1919 All 126 (128): 49 Ind Cas 
353 (DB), Ram Singh v. Baij Nath. 

(’88) 11 Mad 403 (404) (DB). Perayya v. 
Venkata. \ 

t(’19) 6 AIR 1919 All 126 (128): 49 Ind Cas 
353 (DB), Ram Singh v. Baij Nath. 

(T9) 6 AIR 1919 Pat 574 (577): 74 Ind Cas 
202 (DB). Baldeo Singh v. Meghu Singh. 
(’34) 21 AIR 1934 Pat 301 (302): 151 Ind 
Cas 55, Santokhi Misser v. Siro Jha. 

I See also (*49) 36 AIR 1949 Nag 354 (357): 
ILR (1949) Nag 284 (DB). Ramgopal v. 
Ramchandra. (But though a purchase by 
the mortgagee may put an end to the 
security and consequently the right to 
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mortgage is admitted, the ‘onus’ will, however, be on the mortgagee to show 
that the mortgage has been extinguished by a subsequent sale. 7 

The right to redeem, given to a mortgagor under this section, does not 
come to an end when the mortgagee having a power of sale under the 
mortgage deed enters into a contract of sale in the purported exercise of that 
power; the right to redeem comes to an end only when the conveyance in 
pursuance of the contract is executed. The mortgagor can therefore redeem 
the mortgagee at any time before the completion of the sale. 73 

^.■i Illustrations 

(1) Where the parties to a mortgage settled their claims under it by 
a compromise under which the mortgage-debt was to be thence¬ 
forward extinguished and the property itself was to be divided 
among the parties in specific shares, and a decree was passed in 
terms of such compromise, it was held by their Lordships of the 
Privy Council that a subsequent suit for redemption was barred." 

(2) Where a foreclosure decree in the form of a preliminary decree 
was passed to the effect that if the mortgagor failed to pay within 
six months, the mortgage will be foreclosed, and the mortgagor 


redeem, such purchase does not extinguish 
the debt where there is a personal covenant 
by the mortgagor to pay the debt and 
where the acquisition of the property by 
the mortgages was not for the purpose of 
putting an end to the debt as well.)] 

(’87) 11 Bom 174 (176. 177) (DB). Vishnu 
Sakharam v. Kashinath Bajru. (In pur¬ 
suance of the stipulation in a mortgage 
deed that on the mortgagor's failure to re¬ 
deem within the tims specified in the deed 
it should become a sale, the mortgagor 
executed a razinama without any reserva¬ 
tion surrendring the property in favour of 
the mortgagee. The razinama was under 
the circumstances held to have extinguish¬ 
ed the mortgagor's equity of redemption 
irrespective of any ignorance or mistake of 
law on ths part of the mortgagor as to his 
rights as such.)) 

7 (’30) 17 AIR 1930 P C 91 (92): 11 Lah 199: 
57 Ind App 86: 122 Ind Cas 316 (PC). Wali 
Mohammad v. Mohammad Bakhsh. 

(’23) 10 AIR 1923 Lah 243 (244): 81 Ind 
Cas 336, Joti Parshad v. Rahmat Ali. 

(’15) 2 AIR 1915 Mad 1150 (1151): 26 Ind 
Cas 528 (DB), Lakshminarayana Aiyar v. 
Ulagammal. 

(’05) 3 Low Bur Rul 5 (6), Ma Dan Da v. 
Kyaw Zan. 

<T3) 20 Ind Cas 666 (667) (Low Bur). Ma 
Shwe Hpe v. Maung Sein. (Where the 
transaction between the parties admittedly 
began by a simple mortgage and there was 
subsequently a transfer of possession to the 
mortgagee, it lies upon him to prove his 
right to resist redemption. If he alleges 
an outright sale, he must prove it.) 

I See also (’25) 12 AIR 1925 Rang 377 (379. 
380): 3 Rang 367: 90 Ind Cas 1011 (DB). 
A. T. A. R. M. M. Chefty Firm v. Mahomed 
Kasim (Where land Is mortgaged without 
-V possession and subsequently possession 
passes to the mortgagee, the burden of 
that the transfer In which posses¬ 
sion was given was an outright sale lies on 


the person alleging it.) 

C28) 15 AIR 1928 Rang 44 (46): 5 Rang 
668: 107 Ind Cas 165 (DB). Mating Pwa v. 
Maung Po Sa. (When land is mortgaged 
without possession and possession is sub¬ 
sequently given to the mortgagee the bur¬ 
den of proving that the transaction in 
which possession was given was an outright 
sale lies in the first instance, on the mort¬ 
gagee. But in case of long possession the 
onus should be on the party out of posses¬ 
sion.) 

C09) 5 Low Bur Rul 40 (42): 2 Ind Cas 535 
(536), Ma Dun v. Lu O. (When land is 
mortgaged without possession, and posses¬ 
sion is subsequently given to the mortgagee, 
the burden of proving that the transaction 
in which possession was given was an out¬ 
right sale lies in the first instance on the 
mortgagee.) 

(TO) 8 Ind Cas 610 (611) (DB) (Low Bur). 
Ma Hnin v. Ma Le Me. (Do.) 

C01) 1 Low' Bur Rul 215 (216) (DB). 

Maung Po Te v. Maung Po Kyaw. (When 
a transaction begins as a mortgage, then, 
even though since the date of the mort¬ 
gage. there has been a transfer of posses¬ 
sion from the mortgagor to the mortgagee, 
and although the mortgage-deed provides 
for forfeiture of the property on failure to 
re-pay on demand the amount secured with 
interest due, there still must be sufficient 
evidence to show that the intention was to 
transfer the ownership of the property. If 
this be alleged by the mortgagee the bur¬ 
den of proof of such outright transfer is on 
the mortgagee resisting redemption.)! 

7a. ( ’49) 36 AIR 1949 Bom 154 (155) (DB). 
A. E. I. Mansoor v. Abdul Mahomed. 

( 44) 31 AIR 1944 Bom 156 (158. 159): ILR 
(1944) Bom 549: 214 I C 119 (DB). Abraham 
Ezra v. Abdul Latif. 

8. C14) 1 AIR 1914 P C 27 (29): 42 Cal 801: 
42 Ind App 1: 28 Ind Cas 930 (PC). 

Mahomed Musa v. Aghore Kumar Gangull. 
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not being able to find funds gave up possession to the mortgagee 
who remained in unchallenged possession for over forty years, it 
was held that the mortgagor acquiesced in the position that the 
mortgagee was entitled to hold possession of the property as his 
own and that the right of redemption was thereby lost. 9 

(3) Where a mortgage document provided that the mortgagee was to 
become absolute owner after the expiry of five yares from the 
date of the execution of the mortgage, if the mortgage-money was 
not paid by then, and, after that date, the mortgagee applied for 
mutation and the mortgagor consented to it, it was held that the 
right to redeem was extinguished. 10 

(4) A ‘razinama* executed by the mortgagor relinquishing all his 
rights in the property in favour of the mortgagee under the 
Bombay Land Revenue Code and a complementary ‘kabuliyat’ 
executed by the mortgagee in favour of the Government may or 
may not operate as a transfer from the mortgagor to the mortgagee. 

m ^ or , mer case > the deed of relinquishment coupled with the 
kabuliyat’ will operate as an extinguishment of the equity of 
redemption. In the latter case it will not. 11 

(5) A purchase of the mortgagee right by a co-mortgagor may or may 
not extinguish the mortgage. It depends unon the intention of 
the mortgagor acquiring it. If he intends to keep the mortgagee- 
right separate, the mortgage is not extinguished. 12 

(6) In a case before the Act when an oral transfer was valid, the hand- 
mg over by the mortgagor to mortgagee under a conditional sale, 
of an ekrar which reserved a right of redemption to the mortgagor 
was a surrender of the equity of redemption and extinguished the 
right of redemption. 13 See also the undermentioned case before 
the Act to a similar effect. 14 

See also the undermentioned case. 15 


23. Purchase by mortgagee at court sale, if extinguishes right to redeem. 

A mortgagee may — 


(a) obtain a decree on his mortgage and, at the sale in execution 
thereof, purchase the property with the leave of the Court; 

(b) obtain a decree on a money claim ‘unconnected’ with the mort- 
gage, and, at the sale in execution of such decree, purchase the 
mortgaged, property, with the leave of the Court; 

(c) purchase without the leave of the Court the mortgaged property 
where it has been brought to sale in execution of a decree for 
money obtained by a third party against the mortgagor. 

• <CaSe Jt has been held b y their Lordships of the Privy Council 

in Mahabir Pershad v. Macnaghten 1 ’ that the position of the mortgagee is 


9. (’29) 16 AIR 1929 P C 61 (62, 63): 114 Ind 
Cas 574 (PC), Keshavrao Vasantrao v. 
Nanabhai Sadanand. 

10. (T3) 21 Ind Cas 87 (87) (All), Ibrahim v. 
Munshi. 

11 C26) 13 AIR 1926 Bom 40 (41): 49 Bom 
847: 91 Ind Cas 349 (DB), Racliappa Chan- 
basappa v. Ningappa Kasappa. (AIR 1914 
Bom 123 and AIR 1914 Bom 124: 39 Bom 
55 dissented from.) 

12. ('34) 21 AIR 1934 Lah 143 (144): 154 Ind 
Cas 695, Radha Kishan v. Fakharuddin. 

13. ('69) 11 Suth W R 151 (152) (DB), Raj 


Coomar v. Ram Suhaye. 

14. (’68) 10 Suth_W R 478 (482) (DB). Runjeet 
Narain v. Mt. Shureefoonissa. 

15. (’45) 32 AIR 1945 Bom 161 (162), In re 
Vanraj Vallabhdas. (Agreement by charge 
holder to postpone charge to rights created 
by equitable mortgage on same property— 
Agreement does not extinguish charge 
holder’s right to redeem the equitable 
mortgage.) 

SECTION 60—NOTE 23 
(’89) 16 Cal 682 (692): 16 Ind App 107 (PC). 
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®f™. e * s that of a stranger purchaser, that he gets an irredeemable title 
and that the equity of redemption is extinguished by the purchase. 2 

to iq08 C nmhi ( h?t^ SeC ?° n f 9 ^ ° f tHe Trans f er of Property Act as it stood prior 

*? Ae ° f the mor fS a ged property >.i execution of a money 
decree obtained by the mortgagee, whether the decree was upon a claim 
connected or unconnected with the mortgage. This was also the law under 
.p 1 ™ 1 Proc edure Code of . l 859 -'* The present O. 34 R. 14 of the Code of 
F . Procedure > 1908, provides that a mortgagee shall not be entitled to 
bring the mortgaged property to sale in execution of any decree obtained by 
him tor money m satisfaction of a claim ‘arising under the mortgage.’ It is 
therefore, clear that in the class of cases contemplated in case (b) above the* 

mortgagee will get an irredeemable title and' the right to redeem would be 
extinguished. 1 

‘Case ( c )’-— In this case also ths mortgagee will get an irredeemable 
title to the property. 5 


Where the mortgagee purchases the mortgaged property at a court 
sale m execution of his ‘own decree, but without the leave of the Court,’ the 
sale is not ‘void,’ but is only ‘voidable,’ and may be ‘set aside’ on an applica¬ 
tion under O. 21 R. 72, sub-r. (3) of the Code of Civil Procedure. The 
mortgagee will be regarded only as a trustee for the mortgagor in such cases 
and the right of redemption will not be extinguished. A sale in contraven- 
tlo . I \ °* °* 34 > 14 of the Civil Procedure Code is also not void but is only a 

voidable one 0 and the position of the mortgagee purchaser at such a sale 
until confirmation of the sale is, similarly, that of a trustee for the mortgagor. 

A sale may also be set aside if the mortgagee had availed himself of his 
position as a mortgagee to procure some facility or advantage leading to the 
purchase or connected with it. 7 Thus, if a mortgagee in possession, who is 
bound to pay the revenue, rent or other public charges, commits default in 
paying such amount, and at the revenue or rent sale, purchases the property 
himself or in some other person’s name on his behalf, the right to redeem is 
not extinguished. 8 According to the High Court of Patna, however, a right 


2. Also see (’99) 23 Mad 227 (233): 27 Ind 
App 17 (PC), Mahomed Mira Ravuther v. 
Savvasi Vijaya Raghunandha Gopalar. 

(’01) 24 Mad 96 (110) (DB), Sesha Ayyar 
v. Krishna Ayyangar. 

(’04) 32 Cal 296 (316): 32 Ind App 23 (PC), 
Khiarajmal v. Daim. (Mortgagee purchas¬ 
ing mortgage property benami under a 
mortgage decree passed on a decision of 
arbitrators on reference to them by the 
parties during the proceedings of the suit 
on mortgage.) 

I See also (’48) 35 AIR 1948 Nag 316 (321): 
ILR (1947) Nag 912 (DB), Shamrav v. 
Kamalnayan. (Landlord having under S. 9, 
C P Tenancy Act charge for rent on holding 
—Landlor bringing to sale holding and 
purchasing it—He does not ‘redeem’ it 
and so he is not entitled to subrogation 

but the charge is extinguished by the 
sale.)] 


4. 1C23) 10 AIR 1923 Cal 121 (129): 76 Ind 
Cas 241 (DB). Jagadish Chandra Deo v. 
Bhubanewar Mitra. 

I See also (’13) 7 Sind L R 11 (15): 20 Ind 
Cas 523 (525) (DB). Nur Mahomed. v. 
Kessumal. (Section 99. T. P. Act. had 
never been applied to Sind.)) 

5. t('04) 7 Oudh Cas 307 (311) (DB), Thakur 
Durga Singh v. Seth Jai Dayal. 

( 04) 32 Cal 296 (31G): 32 Ind App 23 (PC). 
Khiarajmal v. Daim. (Mortgagee contrived 
lo get the property by purchasing it in the 
name of a third person first and then 
getting it transferred to the son and 
gomasta of the mortgagee.) 

( 04) 27 Mad 428 (429) (DB). Ikkolha v. 
Chalckiamma. 

(’01) 24 Mad 96 (111) (D‘3). Shesha Ayyar 
v. Krishna Aijyangar. (23 Mad 377. held 
not good law.) 


3. (’70) 4 Beng L R (O C) 83 (88), Brajanath 
v. Gobindamani Dasi. 

(*75) 24 Suth W R 210 (210) (DB). Byjnath 
Singh v. Goburdhun Lall. 

ISee also (’70) 5 Beng L R 460n (462n). 

Romlochan Sircar v. Kamini Debi. (An 
injunction against the mortgagee to pro¬ 
ceed against the equity of redemption was 
prayed for and obtained.)] 


6. See Note 7 on O. 34 R. 14 in the Appendix. 
7 (1864) 46 E R 456 (457): 2 De G J & Sm 

468: 24 L J Ch 257: 11 Jur (N S) 99: 11 
L T (N S) 645: 13 W R (Eng) 374: 139 RR 
190. Shaw v. Bunny. 

T< ’161 3 AIR 1916 Bom 108 (109): 40 Bom 
483: 37 I. C. 295 (DB), Chitta Bhula v. 
Bai Jamni. 

8. *(’66) 10 Moo Ind App 540 (558): 5 Suth 
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of redemption once extinguished by the sale, cannot be revived by the subse¬ 
quent purchase by the mortgagee, unless the rent or revenue sale is 
faudulent.* 3 ’ 

The purchase by the mortgagee of a ‘part’ of the mortgaged property 
has not, in the absence of fraud, the effect of extinguishing the whole 
mortgage-debt, even where the value of the property purchased is equal to 
the amount due on the mortgage decree. The part of the property purchased 
is only chargeable with a proportionate part of the mortgage-debt and the 
purchase has the effect of extinguishing that portion only. 0 


\V R 83 <PC). Nawab Sidhee Nuzur Alii v. 
Rajah Ojoodhyaram Khan. (Fraud by 
mortgagee.) 

IT6) 3 AIR 1916 P C 227 (228): 44 Cal 573: 
44 Ind App 30: 39 Ind Cas 346 (PC). Deo 
Nandan v. Janki Singh. (Fraud by agent 
of minor mortgagee.) 

i TO) 7 Ind Cas 772 (774) (DB) (Cal), 
Janki Singh v. Debi Nandan Prasad. 

•'98) 22 Bom 271 (274. 275) (DB). Genu v. 
Sukhuram. (Mortgagee purchasing in the 
name of another.) 

C84) 7 Mad 111 (112) (DB). Lakshmaya v. 
Appadu. 

' ( 96) 20 Bom 492 (494) (DB). Kalappa v. 
Shivaya. 

C27) 14 AIR 1927 All 747 (748): 50 All 36: 
103 Ind Cas 370 (DB). Jaikaran Singh v. 
Sheo Ktnnar Singh. 

<T8> 5 AIR 1918 Cal 192 (193): 45 Ind Cas 
735 (DB). Jamila Khatun v. Mahamud 
Khatun. 

C89) 1889 Bom P J 160 (DB). Sambhu v. 
Babaji. 

C97) 21 Bom 396 (399) (DB). Babaji v. 
Magniram. (Certain lands had been 
mortgaged by the plaintiff to the deceased 
brother of their present holder H—The 
Forest Department wanted to acquire the 
lands of which H admitted he was only 
the mortgagee—It was arranged between H 
and the Forest Department that he should 
allow the assessment to fall into arrears, 
upon which Government would forfeit the 
holding, and that then H should receive 
another plot in exchange—The present suit 
was by the mortgagor's heir to redeem the 
land so acquired in exchange—The High 

Court held that by non-payment of the 
assessment, the whole holding became liable 
to forfeiture, and such forfeiture extin¬ 
guished the rights of the mortgagor who 
could no longer maintain his equity of re¬ 
demption against Government in whom the 
land became vested—H was. however, a 
trustee for the mortgagor of the latter's 
equity of redemption which he had caused 
to be lost out of his hands by his own 
fraud—He obtained the plot now sought to 
be redeemed as the compensation or price 
of the original holding and as the rights of 
the parties in the latter lands were thereby 
transferred to the former, he obtained the 
former only to hold it just as he held the 
latter, viz., as mortgagee for the plaintiff 
and his heirs who were therefore entitled 
to redeem the said land taken in exchange.) 
<T6) 3 AIR 1916 Bom 108 (109): 40 Bom 


483: 37 I C 295 (DB). Chitta Bhula v. Bai 
Jamni. 

[See also (*40) 190 Ind Cas 40 (41) (DB) 
(Pat). Chandi Mander v. Sitabi Bhagat. 
(Mortgagee in possession from tenant 
suffering dispossession by his default and 
obtaining new settlement from landlord 
cannot change his character as mortgagee— 
The new lease enures for mortgagor tenant’s 
benefit.) 

(T9) 6 AIR 1919 Cal 314 (315): 53 Ind Cas 
59 (DB), Surendro Nath v. Kshitendra 
Mohun. (Assumed.) 

C34) 21 AIR 1934 Pat 307 (308): 151 Ind 
Cas 255, Ram Kishore Pande v. Jegamath 
Rai. (Mortgagee omitting to pay rent to 
the zamindar.) 

C27) 14 AIR 1927 Bom 540 (541): 104 Ind 
Cas 653 (DB). Abdul Rehman v. Vinayak. 
(The grandfather of plaintiff granted a 
mortgage with possession in 1872 of the 
land in suit—In 1884, as the assessment was 
not paid, an order of forfeiture was made 
by the Collector and this land was sold 
under S. 56, Bombay Land Revenue Code, 
as it then stood, and it was purchased by 
the mortgagee—In 1921. the plaintiff sued 
to redeem the mortgage—Held that the 
effect of the forfeiture and sale was to ex¬ 
tinguish the right to redeem and the plain¬ 
tiff must show that the forfeiture and the 
revenue sale were due to the default of the 
mortgagee in not paying the assessment, 
and that, in order to do this, he must show 
that the income of the land was sufficient 
to pay the assessment, or that in some 
other way the mortgagor put the mortgagee 
in possession of funds wherewith to pay 
these moneys.)) 

Also see Note 27. 

8a. (’39) 26 AIR 1939 Pat 382 (385): 18 Pat 133: 
183 Ind Cas 374 (DB). Fekna Mahto v. Lai 
Sahu. (AIR 1936 Pat 434 relied on.) 

9- T(’20) 7 AIR 1920 Mad 375 (377): 43 Mad 
372: 55 Ind Cas 666 (FB), Ponnambala 
Pillai v. Annamalai Chettiar. (22 All 284 
(FB) followed; 20 All 23 (FB), distinguish¬ 
ed; 12 Ind Cas 130 overruled.) 
t(’Ol) 26 Bom 88 (95. 98): 3 Bom L R 628 
(SB), Fakiraya v. Gadigaya. 

(’40) 27 AIR 1940 Pat 45 (46): 184 Ind Cas 
124 (DB). Mir Wajid Ali v. Alidad Khan. 
(’24) 11 AIR 1924 Mad 364 (364): 76 Ind 
Cas 154 (DB), Ramaswami Reddiar v. Peria 
Veer a Kudumban. 

[See also (’21) 8 AIR 1921 All 301 (304): 43 
All 539: 63 Ind Cas 504 (DB), Mahadeo 
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2 A' Subs *<iuent mortgagee purchasing at sale held by prior mortgagee 
under his power of sale.— In Shaw v. Bunny 1 ’ where a first mortgagee duly 

P u° W T ° f S ? le> , a subse quent mortgagee who purchased the 
property at such sale, m the absence of anything to impeach the ‘bona fides’ 

or the transaction, was held to acquire the same irredeemable title as if he 

were a stranger. “If indeed, he had availed himself of his position as a 

mortgagee, said Lord Justice Knight Bruce, “to procure some facility or 

advantage leading to the purchase or connected with it, that might have made 
a diiierence. 2 


25. Mortgagee purchasing at sale held by himself under his power of 
sale. In the undermentioned case of the Bombay High Court 1 it has been held 
that a purchase by the mortgagee himself at a sale held by him under a power 
of sale given to him on his mortgage is a ‘nullity.’ In an earlier case- of the 
same High Court, however, it was held that if the mortgagor agreed in such 
a case that he would not dispute the sale, the mortgagee would get an 
unimpeachable title. 


26. Extinguishment of right to redeem by decree of Court. —The decree 
of Court referred to is the final decree in a foreclosure suit under O. 34 R. 3 
and the final decree in a redemption suit under O. 34 R. 8 of the Code of Civil 
Procedure. 1 The corresponding old Ss. 87 and 93 of the Transfer of Property 
Act used the word “order” and the present section also used the word 
order. In view of the use of the word “decree” instead of “order” in O. 34 
Rr. 3 and 8, this section has also been amended by substituting the word 
decree for the word “order.” A decree for ‘possession’ in favour of a 
mortgagee who is entitled to such possession under the terms of his mortgage 
does not extinguish the mortgagor’s right to redeem. 13 

Final decree for redemption or for foreclosure. 

Where a final decree is passed under O. 34 R. 3, sub-r. (2) or under 
O. 34 R. 8, sub-r. (3), ‘declaring that the mortgagor is debarred from all' 
ri ghts to redeem the mortgaged property, the right to redeem is clearly 

option of either party to enforce it and 
have it converted into a decree absolute 
but until one or the other party does so, it 
never can be a final decision or constitute 
a res judicata.) 

C16) 3 AIR 1916 Nag 120 f 123>: 13 Nag L R 
69: 39 Ind Cas 849, Rayhunalh v. Sheolal. 
(Every contract of mortgage by conditional 
sale, since the passing of the Transfer of 
Property Act must be taken subject to the 
condition that in default of payment on the 
due date, ownership will not be vested 
until there is a decree absolute for fore¬ 
closure.) 

la. C43) 30 AIR 1943 Nag 271 (272, 273): ILR 
(1944) Nag 40: 209 Ind Cas 189. Sundarlal 
Hansraj v. Mahebub Khan. (Anomalous 
mortgage — Suit by mortgagee for posses¬ 
sion—Decree for possession until satisfac¬ 
tion — Mortgagor’s right to redeem is not 
lost—Mortgagor can bring a suit for re- 
demption.) 

lb. \See also C45) 32 AIR 1945 Bom 307 (310) 
(DB). Maruti Babaji v. Manohar. (Consent 
instalment decree for redemption passed 
before Act extended to Bombay — On de¬ 
fault right to redeem to be barred — De¬ 
fault committed—Application for fore- 
closure — Fresh order to make foreclosure 
absolute held unnecessary—Fresh suit for 
redemption after forty years held barred.)! 


Rai v. Baldeo Rai.J 

Also see Note 44 and S. 82 Note 18. 

SECTION 60—NOTE 24 

1. (1864) 46 E R 456 (457): 34 L J Ch 257: 2 
De G J & Sm 468: 11 Jur (N S) 99: 11 L T 
(NS) 645: 13 W R (Eng) 374: 139 R R 190. 

2. See also (’01) 24 Mad 96 (110) (DB). Sesha 
Ayyar v. Krishna Ayyangar. ((1864) 46 E R 
456 followed.) 

SECTION 60—NOTE 25 

1. (29) 16 AIR 1929 Bom 24 (26, 27): 113 Ind 
Cas 313, Vallabhdas Mulji v. Pranshankar 
Narb h eshankar . 

Also see S. 69 Notes 27 and 28. 

2. (’86) 10 Bom 49 (54, 55. 56) (DB). Purma- 
nanddas Jiwandas v. Jamnabai. 

SECTION 60—NOTE 26 

1. (’30) 17 AIR 1930 Bom 401 (405): 126 Ind 

Cas 882 (DB), Badruddin v. Sitaram. 
t('20) 7 AIR 1920 Oudh 204 (206. 207): 60 
Ind Cas 560 (DB). Mt. Jai Kishori v. 
Mohammad Ali Mohammad Khan. 

(’ll) 10 Ind Cas 748 (752) (Bom). Hope 
Mills Limited v. Sir Cowasji J. Readymoney. 
(A decree nisi in itself from its nature is 
provisional and requires the party seeking to 
have it enforced to make it absolute — 
Whether the decree be procured by the 

mortgagor or the mortgagee it is in the 

'■wm •• >■•••■ * 
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extinguished. 15 Until the final decree is passed, however, the right to redeem 
is not lost even if the time fixed for payment in the preliminary decree has 
expired.- Nor will the right be extinguished, where the final decree for 
redemption or foreclosure ‘omits’ to make such a declaration. 3 And so long 
as such right exists a suit for redemption would not be barred by ‘res 
judicata. 1 Before the decision of their Lordships of the Privy Council in 
Raghunath Singh v. Mt. Hansraj Kunwar/ 1 ’ there was, however, a conflict 
oi opinions on the point, one set of cases holding that a second suit would not 
be barred and another set holding that it would. 0 The conflict has now been 
set at rest by the said decision in ‘Raghunath Singh’s case 63 ’ where a decree 
ror redemption had been passed in the following terms : 

“It is ordered and decreed that the plaintiff is entitled to a decree 
ior possession by redmeption of mortgage in the following terms, namely 
that he should pay Rs. 4208-6-0 by the 15th November 1896, that if he 

will pay the said sum he will get all costs ... and that in case of default, 
his case will stand dismissed.’ ” 

t N ° Payment was made, but a fresh suit for redemption was instituted. 

i ,^ aS "f d , y their Lordshl PS that the decree was not in terms of the 
old Ss. 92 and 93 of the Act, that the right to redeem was a right conferred 
on the mortgagor by ‘enactment’ of which he can be deprived only by means 
and in manner enacted for that purpose and strictly complied with, that the 
above decree did not extinguish such right and that a second suit for 
redemption was maintainable. 

Even after the foreclosure if the mortgagee sues on the personal 

covenant to pay, he thereby opens the foreclosure and the mortgagor may 
thereupon redeem/ J 


ILR (1937) Mad 548: 168 Ind Cas 110 (FB). 
Viroopakshan Nambudripad v. Pulipre Tar- 
wad Karnavan. (25 Mad 300 (FB), held 
overruled by AIR 1934 P C 205: 56 All 561: 
61 Ind App 362 (PC).) 

(’40) 27 AIR 1940 Mad 577 (578), Cheria 
Mammu v. Payankavil Seyina.J 
Also see Note 48. 

5. (’34) 21 AIR 1934 P C 205 (207, 208): 56 All 

561: 61 Ind App 362: 151 Ind Cas 37 (PC). 
6: See Note 40 on S. 11 of the AIR Commen- 
laries on the Code of Civil Procedure, 4th 
H944) Edn. 

|See also (’25) 12 AIR 1925 All 323 (324): 85 
Ind Cas 749, Surajpal Singh v. Saheb Singh. 
(If in a suit for redemption the Court 
finds that the mortgage had been satisfied 
and that a surplus amount was due to the 
plaintiff, the decree passed by the Court is 
really a decree for possession together with 
a decree for the surplus amount. After 
the passing of that decree the rights of. the 
mortgagor and the mortgagee become 
merged in the decree, and the mortgage no 
longer subsists.) 

(’86) 10 Bom 461 (468): 13 Ind App 66 (PC), 
Hari Ravji v. Shapurji Hormasji. (Case 
before the T. P. Act was applied to Presi¬ 
dency of Bombay.) 

(1900) 3 Oudh Cas 371 (382) (DB). Ahmad 
Baksh v. Raghuber Doyal.] 

6a. (’34) 21 AIR 1934 P C 205 (207, 208): 56 
All 561: 61 Ind App 362: 151 Ind Cas 37 
(PC), Raghunath Singh v. Mf. Hansraj 
Kunwar. 

7. (1846) 50 E R 378 (380): 9 Beav 349: 15 


2. (TO) 7 Ind Cas 50 (50) (DB) (All). Pardas 
Singh v. Dwarka Singh. 

T(*31) 18 AIR 1931 Oudh 121 (122): 6 Luck 
610: 131 Ind Cas 435 (DB). Sant Baksh v. 
Bhagwandin Singh. 

1 ’31) 18 AIR 1931 All 223 (223): 130 Ind Cas 
196 (DB), Mohan Lai v. Ram Charan. 

(’22) 70 Ind Cas 152 (153) (DB) (Cal), Isof 
Ali v. Kasim Alt. 

(’03) 25 All 231 (233): 1903 All W N 20, 
Salig Ram v. Muradan. (The fact that the 
mortgagee had obtained possession of the 
property otherwise than by an order under 
S. 87 will not affect the mortgagor's right 
io redeem.) 

.(. i 89) 16 Cal 246 (249) (DB), Poreshnath 
Mojnmdur v. Ramjodu Mojumdar. 

(1900) 27 Cal 705 (708): 4 Cal W N 699 
(DB), Somesh v. Ram Krishna. 

(’09) 1 Ind Cas 71 (72) (DB) (Cal). Krishna 
Chandra Mandal v. Jakeral Haq. 

• 09) 36 Cal 122 (127): 1 Ind Cas 780 (782) 
(DB), Bepin Behary Shaha v. Mokanda Lai 
Ghose. (The deposit made after the period 
fixed by the decree but before making the 
final order is valid and effectual.) 

C36) 23 AIR 1936 Pat 420 (420, 421): 15 
Pat 607: 163 Ind Cas 908 (DB), Joti Lai Sah 
v. Sheodhayan Prashad. (Suit for redemp¬ 
tion.) 

( 04) 3 Cal L Jour 533 (535. 536) (DB). 
Alimea Chowdhuri v. Roshun Ali Matbar. 

4. See Note 40 on S. 11 of the AIR Commen¬ 
taries on the Code of Civil Procedure, 4th 
(1944) Edn. 

(See also (’37) 24 AIR 1937 Mad 214 (216): 
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Final decree for sale. 


.. t The old S. 89 of the Act providing for an ‘order absolute for sale’ in a 

defendant^ 6 ‘right provi , ded t , that on the Passing of such order, the 

extinguished ' tk- redeem and the mortgage security became both 
extinguished. This really was against the principle of law that a decree for 

ment the ly eolli'i dg 7 ent 0n .. the debt and thou g h the debt merges in the judg- 

security does not so merge. As observed by Lord 
Ellenborough m ‘Drake v. Mitchell 9 ’: y 

, “tl Udg r nt rec ° vered in any form of action is still but a security 
for the original cause of action, until it be made productive in satisfaction 

othlr 6 P h F t y; t nd> therefore > till then, it cannot operate to change any 
other collateral concurrent remedy which the party may have.” 

Courts thus naturally found difficulty in applying the rule in S. 89 
and several views inconsistent with that section were expressed. Thus the 
mortgagor was held entitled notwithstanding an order absolute for sale, to 
apply to stop the sale under the provisions of the old Code of Civil Procedure 

the r ^ ndl H g t0 fK°' 21 R ' 69 ° f the present Code 10 or to apply to set aside 
me sale under the provisions corresponding to the present O 21 R 89 11 

55? ^ a f 'insistent with the view that the right of redemption was 

hef^t g W^ d hy ^ Q °/ d 1 r a 1 bsolu J te J for sale - In some cases 1 - it was even 
held that it was the actual sale and distribution of proceeds that extinguished 


L J Ch 347: 10 Jur 532: 73 R R 379. Lock¬ 
hart v. Hardy. 

tCll) 10 Ind Cas 748 (751) (Bom). Hope 
Mills Ltd. v. Sir Cotoasji J. Readymoney. 

(’18) 5 AIR 1918 P C 34 (35): 40 All 407: 45 
Ind App 130: 45 Ind Cas 798 (PC), Het 
Ram v. Shadi Ram. 

(’02) 25 Mad 244 (289): 12 Mad L Jour 

279 (FB), Mallikarjunadu v. Lingamurty. 
(But until the passing of the order absolute, 
the right is not extinguished.) 

<’20) 7 AIR 1920 Mad 1026 (1029): 62 Ind 
Cas 833 (836, 837) (DB), Lakshmanan 

Chetty v. Muthaya Chetty. (Security did 
not remain alive in respect of puisne 
mortgagee not made party.) 

(91) 18 Cal 139 (142) (DB), Siva Pershad 
v. Nundo Lall. 

(’98) 25 Cal 703 (709): 2 Cal W N 353 (FB}. 
Kedar Nath v. Kalichurn Ram. 

C24) 11 AIR 1924 Oudh 56 (60): 79 Ind 
Cas 654 (DB). Duber v. Ram Sahai. (AIR 
1918 P C 34: 40 All 407: 45 Ind App 130 
(PC) followed.) 

(’20) 7 AIR 1920 Oudh 253 (254): 23 Oudh 
Cas 334: 60 Ind Cas 213, Rabnath Baksh v. 
Canesh Prasad. 

9. (1803) 102 E R 594 ( 596) 7 R R 449: 3 East 
251. 

10. (’98) 20 All 354 (356): 1898 All W N 70. 
Harjas Ral v. Rameshar. 

(’97) 19 All 205 ( 208): 1897 All W N 47 
(DB), Raja Ram v. Chunni Lai. 

(’08) 31 Mad 354 (358): 18 Mad L Jour 
259 (DB), Adipuranam v. Gopalasaml. 
(Decree for sale under S. 88—Mortgagor can 
pay decree amount at any time after decree 
and before sale is completed — Right is not 
lost at the expiry of the period limited.) 

('ll) 9 Ind Cas 158 (159) (t)B) (All). Sahu 
Shlamsundar Lai v. Hamarayan. 

(*05) 28 All 28 ( 29): 1905 All W N 168. Misri 


Lall v. Mithu Lai. (Where the sale of 
mortgaged property has been directed by 
an ord’r absolute under S. 89. it is open 
to the person holding the equity of redemp¬ 
tion in such property to pay into Court at 
any time before the sale the amount of 
the decretal debt and costs, and thereupon 
the execution proceedings will cease—It is 
not necessary that the person holding the 
equity of redemption should wait until the 
property is actually put up for sale.) 

11. C09) 31 All 346 (348): 2 Ind Cas 400 (401) 
(DB). Than Chand v. Jayannath. (Section 
310A applied to sales in pursuance of an 
order absolute for sale under S. 89, T. P 
Act.) 

C21) 8 AIR 1921 Cal 169 (170): 48 Cal 69- 
60 Ind Cas 406 (DB). Virjiban Dass v. 
Bisesvjar Lai. 

COD 25 Bom 104 (106. 107): 2 Bom L R 
635 (DB). Krishanji v. Mahadev. 

C99) 22 Mad 286 (288) (DB). Tirumal Rao 
v. Dastaghiri. 

\Sce also C17) 4 AIR 1917 Mad 997 (1006): 
36 Ind Cas 551 (DB), Purushothaman Nam- 
budri v. Sankunni Menon.] 

12. (’04) 31 Cal 863 (868): 8 Cal W N 684 (FB). 
Bibi Jan Bibi v. Sachi Bewah. 

< 24) 11 AIR 1924 Pat 530 (534): 73 Ind Cas 
661 (DB). Sarjug Prasad v. Harishchandra 
C33) 20 AIR 1933 Cal 39 (42. 43): 59 Cal 
1464: 142 Ind Cas 125 (DB). Aisa Khalun v 
Nurjahan Khatun. 

( 20) 7 AIR 1920 All 136 (136): 42 All 517- 
56 Ind Cas 172 (DB). Shah Mahdi Hasan v. 
Ismail Hasan. (It i s the actual sale that 
extinguishes the right to redeem.) 

1 08) 3 Mad L Tim 202 (205): 7 Cal L Jour- 
581 (DB). Harish Chandra Mondol v. Jaga- 
bandhu Dutta. 

[See also (’05) 2 Cal L Jour 202 (206) (DB). 
Surjiram Marwari v. Barhamdeo Persad. J 


3T.P. 69 
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the right to redeem, and not the order absolute for sale. 

The words as to the extinguishment of the right to redeem and of the 
mortgage security have now been- omitted in O. 34 R. 5 of the Code corres¬ 
ponding to the old S. 89, and it is now definitely laid down in ‘Mt. Sukhi v. 
Ghulam Safdar Khan 13 ’ by their Lordships of the Privy Council, that the law 
under the present O. 34 R. 5 is the same as it was before the Transfer of Pro¬ 
perty Act was passed, namely, that a decree for sale does not extinguish the 
debt. 14 The amendment of O. 34 R. 5 relating to the payment of the mortgage- 
money ‘at any time before the confirmation of the sale’ also makes this view 
perfectly clear. 15 

But where in pursuance of the mortgage decree the properties are sold 
and the sale is ‘confirmed,’ the right to redeem would be extinguished. 18 In 
‘Lala Ganpat Lai v. Bindbasin. 17 ’ A mortgaged certain properties to X which 
mortgage was binding on M as being a member of a joint Hindu family, of 
which A was the head. In a suit upon the mortgage, M was, however, not 
made a party. In execution of the decree X purchased the property himself. 
After the sale, M, without impeaching the mortgage and the decree claimed 
that his right of redemption was unaffected by the decree. It was held by 
their Lordships of the Privy Council that, the right to redeem was extinguish¬ 
ed by the sale, unless the sale was set aside in a properly constituted suit. 

Bar of fresh suit under provisions of C. P. C. 

Under O. 23 R. 1, Civil P. C., where a suit is withdrawn without the 
permission of the Court, a fresh suit on the same cause of action is barred. 
It has been held by the Madras High Court that where a suit for redemption 
is withdrawn without the leave of the Court, a fresh suit for redemption with 
regard to the same mortgage cannot be brought and that O. 23 R. 1, Civil 
P. C., must be taken to override the provisions of this section in this matter. 17a 


13. (’22) 9 AIR 1922 P C 11 (13): 43 All 469: 48 
Ind App 465: 65 Ind Cas 151 (PC). 

14. See also the following cases to the same 
effect : 

C40) 27 AIR 1940 All 41G (420): ILR (1940) 
All 580: 191 Ind Cas 647 (DB). Jagarnath 
Prasad v. Chunnilal. 

V21) 14 AIR 1927 Nag 345 (345. 346): 104 
Ind Cas 358, Lakhmichand Trilokchand v. 
Janardhan. 

<T4) 1 AIR 1914 Bom 200 (200, 201): 39 
Bom 41: 27 Ind Cas 249 (DB), Rama Tulsa 
v. Bhagchand. (Preliminary decree does 
not extinguish right to redeem.) 

<T8) 5 AIR 1918 Bom 1 (2, 6): 43 Bom 334 
(477): 49 Ind Cas 894 (FB), Ramji v. Pand- 
harinath. (Do.) 

I See however (’26) 13 AIR 1926 Mad 816 
(818. 819. 820): 49 Mad 691: 96 Ind Cas 607 
(DB). Ellarayan v. Rangaswami. (Final 
decree for sale extinguishes the right of 
redemption. AIR 1925 Mad 1191 reversed 
—Submitted not correct.)] 

15. t(’37) 24 AIR 1937 Nag 196 (196 (196): ILR 
(1939) Nag 310: 171 Ind Cas 612, Raghunath 
v. Krishnarao. 

(’33) 20 AIR 1933 Lah 361 (362): 142 Ind 
Cas 313, Malaira Mai v. Sunder Singh. 

C36) 23 AIR 1936 Lah 562 (564): 164 Ind Cas 
53 (DB), Suraj Bhan v. Allahabad Bank, 
Delhi. 

|See however (’48) 35 AIR 1948 Pat 208 
(212, 213): 26 Pat 97 (DB), Sheo Narain v. 
Deolochan. (In this case, the view taken 


was that the final decree for sale is not 
only a judgment on the debt but is one in 
which the mortgage security necessarily 
merges in the decree vis-a-uis the defen¬ 
dant in the suit. Hence, after the passing 
of the final mortgage decree for sale, 
neither the right of total redemption nor 
the right of partial redemption conferred on 
the mortgagor by this section survives the 
final decree for sale. All that remains 
thereafter is the different right of total re¬ 
demption conferred by O. 34 R. 5, Civil 
P. C.) J 

16. (’07) 29 All 339 (346): 34 Ind App 102 
(PC), Faiyaz Husain Khan v. Munshi Prag- 
Narain. 

(’29) 16 AIR 1929 Pat 323 (324): 116 Ind 
Cas 543 (DB), Bhan Prasad v. Bhirgu Nath. 
*(’20) 7 AIR 1920 Oudh 204 (207): 60 Ind 
Cas 560 (DB), Jai Kishori v. Mohammad Ali 
Mohammad Khan. 

(’31) 18 AIR 1931 Oudh 69 (71): 127 Ind 
Cas 252 (DB), Humayun Qadar v. Suraiya 
Begam. (But where after passing of a 
decree for sale mortgagee enters into posses¬ 
sion of the property, his possession is 
adverse and the right to redeem is extin¬ 
guished after 12 years even if no final 
decree is passed.) 

17. (’20) 7 AIR 1920 PCI (3): 47 Cal 924: 47 
Ind App 91: 56 Ind Cas 274 (PC). 

17a. ('45) 32 AIR 1945 Mad 225 (228): H*K 
(1945) Mad 803 (DB), Afattapalti Raju v. 
V. Raghavayya. 
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But a recent Full Bench decision of the Bombay High Court 
runs counter to the reasoning of the above decision. The Full Bench decision 
was with reference to O. 22 R. 9, Civil P. C., and it was held that the general 
terms of the Rule cannot override the specific provision of this section and that 
so long as the relationship of mortgagor and mortgagee continues and so long 
as the mortgage has not been extinguished by the decree of the Court or 
by the act of the parties, the mortgagor is entitled to go to a Court of Law 
to enforce his right. 17b 

See also the undermentioned cases. 18 

27. Extinguishment of right of redemption by operation of law.—The 
section does not refer to extinguishment by operation of law. Nevertheless 
the extinguishment of the equity of redemption may take place by operation 
of law as where the mortgagee acquires the equity of redemption by 
inheritance or by adverse possession, 1 or the mortgagor acquires the mort¬ 
gagee right by inheritance. A revenue sale for arrears of Government 
revenue may extinguish the right of redemption. But a fraudulent revenue 
sale of the mortgaged property (the fraud being committed by the mortgagee) 
and purchase by the mortgagee himself do not extinguish the right of redemp¬ 
tion. 2 He stands in the same position as that of private purchaser. 3 A 
resumption by Government of inam land which has been mortgaged by the 
inamdar to a third person does not destroy the right of redemption, where 
such resumption does not operate as a forfeiture of the land. 4 

Bar under provisions of C. P. C.—See Note 26. 


17b. (’48) 35 AIR 1948 Bom 226 (227, 228): ILR 
(1948) Bom 189 (FB), Rajaram v. Ram- 
chandra. (First suit for redemption abat¬ 
ing by reason of death of mortgagor— 

Second suit for redemption by heirs of 
mortgagor is not barred.) 

18. (’21) 8 AIR 1921 Bom 284 (285): 45 Bom 
1335: 63 Ind Cas 902 (DB), Abdul Rajak v. 
Vaman Canesh. (Decree reserving plain¬ 
tiff’s right of redemption — Second suit 
not barred.) 

(’03) 5 Bom L R 1036 (1038, 1039), Nowrojee 
v. Bapuji. (Consent decree declaring mort¬ 
gagee to be the absolute owner but reserv¬ 
ing as concession to the mortgagor a right 
to purchase the property — Held, right of 
redemption was put an end to by decree.) 
(’17) 4 AIR 1917 Low Bur 99 (99, 100): 37 
Ind Cas 672. Maung San Lin v. Maung 
Shwe Thein. (A Court cannot without the 
parties consent extend the time fixed by a 
compromise between the parties for re¬ 
demption.) 

(’99) 26 Cal 734 (737): 3 Cal W N 766 (DB), 
Mukhoda Dassi v. Gopal Chunder Dutta. 
(A mortgagor is not entitled to redeem, 
when the property mortgaged has been 
purchased by a third party at a sale in 
execution of an ex parte mortgage-decree 
and confirmed while the same was in force, 
notwithstanding the fact of the decree 
being set aside and subsequently reaffirmed 
after trial.) 

SECTION 60—NOTE 27 

1. (’49) 36 AIR 1949 Pat 197 ( 208): 26 Pat 717 
(DB), Markanda Mahapatra v. Kameswar 
Rao. (Invalid sale of equity of redemp¬ 
tion by mortgagor to mortgagee—adverse 


possession by mortgagee under invalid rule 
for statutory period—Right of redemption 
is extinguished.) 

(’14) 1 AIR 1914 Mad 578 (579): 37 Mad 
545: 16 Ind Cas 694 (695) (DB), Usuman 
Khan v. Nagalla Dasanna. 

(’21) 8 AIR 1921 Mad 82 (84): 44 Mad 253: 
62 Ind Cas 603 (DB), Kandaswami Filial v 
Chinnubha. (AIR 1915 Mad 573: 38 Mad 
1158 held overruled by AIR 1919 P C 44: 46 
Ind App 285: 43 Mad 244 (PC).) 

(’23) 10 AIR 1923 Lah 495 (496): 4 Lah 249: 
73 Ind Cas 889 (DB), Qadur Bakhsh v. 
Mangha Mai. (It is to be decided on facts 
of each case whether circumstances estab¬ 
lished adverse title.) 

C21) 8 AIR 1921 Mad 213 (216): 63 Ind 
Cas 215 (DB), Musigadu v. Gopala Reddy. 
C29) 16 AIR 1929 Mad 16 (18, 19): 109 Ind 
Cas 795 (DB), Kandaswami Mudaliar v. 
Ponnuswatni Mudaliar. 

(’21) 8 AIR 1921 Oudh 124 (125): 24 Oudh 
Cas 155: 63 Ind Cas 284, Mahendra Bahadur 
Singh v. Chandrapal Singh. 

2 . (’84) 7 Mad 111 (112) (DB), Lakshamaya 
v. Appadu. 

Also see Note 23. 

3. (’66) 10 Moo Ind App 540 (557): 5 Suth 
W R P C 83 (88) (PC), Sidhee Nazir Ah 
Khan v. Ojoodhyaram Khan. 

(1889) 37 W R (Eng) 234 (235): 39 Cli D 
636: 59 LJ Ch 905: 59 L T 433, Kinnaird v. 
Trollope. 

4. (’12) 36 Bom 539 (542): 16 Ind Cas 348 
(348, 349) (DB), Gurbasappa v. Rango. 

I See also (1900) 24 Bom 482 (483): 2 Bom 
L R 211 (DB), Bhima v. Raghavendra- 
charya.J • 

Also see S. 64, Note 5. 
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28. Clog on redemption — General. — As has been seen in Note 38 on 
S. 58, the mortgagee in England became ‘at law,’ the absolute owner of the 
estate immediately the mortgagor committed default in payment of the 
mortgage-money on the date specified. The Courts of Equity considered this 
rule harsh, and this harshness was relieved by declaring it to be against 
conscience and unreasonable that the mortgagee should retain as owner, what 
was intended as a mere security, and by adjudging that the breach of the 
condition should not prevent the mortgagor from redeeming his" property. 
So that, even though the mortgagor lost the ‘legal right’ to redeem, he, 
nevertheless, had an ‘equity to redeem’ on payment of the mortgage-money. 

No sooner, however, was this equitable principle established, than its 
evasion began to be attempted by introducing in the deed various stipulations 
against the right of redemption. It was necessary for the Courts of Equity, 
if the right to redeem subsequently to the legal forfeiture was to be main¬ 
tained, to hold, and they accordingly held, that the debtor could not, even 
by the most solemn engagements entered into ‘at the time of the loan,* 
preclude himself from the equitable right to redeem. The ground on which 
this was rested was that the debtor, at the time of the loan, being distressed, 
the mortgagee cannot be allowed to take advantage of his necessities and 
int roduce stipulati pns_Jiamperi_ng_redemption. In ‘Toomes v. Conset, 1 ’ it 
was observed as follows : c-———‘ 

“It puts the borrower too much in the power of the lender, who, 
being distressed at the tune, is too inclinable to submit to any terms 
proposed on the part of the lender.” 

In ‘Spurgeon v. Collier-’ the Lord Keeper observed : 

“The policy of this Court is not more complete in any part of it 
than in its protection of mortgages; and, as a general rule for that purpose, 
a mortgage once redeemable continues so till some act is done afresh by 
the mortgagor to extinguish the redemption; and a man will not be 
suffered in conscience to fetter himself with a limitation or restriction 
of his time of redemption. It would ruin the distressed and unwary, 
and give unconscionable advantage to greedy and designing persons.” 

In ‘Vernon v. Bethell 3 ’ the Lord Chancellor observed : 

“This Court, as a Court of Conscience, is very jealous of persons 
taking securities for a loan, and converting such securities into purchases. 
And, therefore, I take it to be an established rule that a mortgagee can 
never provide, ‘at the time of making the loan/ for any event or condition 
on which the equity of redemption shall be discharged, and the convey¬ 
ance, absolute. And there is great reason and justice in this rule, for 
necessitous men are not, truly speaking, free-men, but, to answer a 
present exigency, will submit to any tdrms that the crafty may impose 
upon them.” 4 

It became, therefore, established as a principle, not to be departed 
from, that “once a mortgage always a mortgage”: in other words, that an 
estate could not at one time be a mortgage and at another time cease to be 
so ‘by one and the same deed.’ As a consequence of this principle it came to 
be held that a “clog” on the equity of redemption was void and unenforceable. 
This means that any provision in the mortgage deed which attempts to 
deprive the mortgagor of his right to redeem ‘absolutely’ and ‘at any time/ 
after the mortgage-money has become payable, is void. 5 


SECTION 60—NOTE 28 

1. (1745) 26 E R 952 (952. 953): 3 Atk 261. 

2. (1758) 28 E R 605 (606): 1 Eden 55. 

3. (1762) 28 E R 838 (839): 2 Eden 110. 


4. See also ('05) 8 Oudh Cas 132 (138) (DB), 
Radha Krishna v. Shio Dial. 

5 (1681) 22 E R 1064 (1065): Freeman 69. 
Jason v. Eyres. 

(1892) 61 L J Ch 49 (53): 1892 A C 1: 65 
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b t® S ??* fr ° m the above discussion that in order that a particular 
condxtwn or stipulation may amount to a clog on redemption it is necessary 


(1) it must seek to prevent the mortgagor from ‘redeeming 
absolutely or ‘at any time’ after the money has become due; 

(2) it must be part of the ‘same transaction’ as the mortgage deed; 

(3) it must have been entered into by the mortgagee in his 
character of mortgagee. 

This principle of clog on redemption applies in this country also. This 
section is not prefaced by the words “in the absence of a contract to the 
contrary and this indicates that the mortgagor cannot contract himself out 
oi his right of redemption.' 5 A contract which amounts to a ‘clog on the 
equity of redemption’ may be regarded as opposed to public policy and 
consequently as void under S. 23 of the Contract Act. Ga The principle “once 
a mortgage always a mortgage” is recognised in several provisions of the 
Act. It is founded upon an equitable view of the primary object of a contract 
of mortgage. The object of this section is to legalise the equitable right to 
redeem and permit redemption even when the right is expressly abandoned 
or even postponed by the contract of mortgage which is the subject-matter 
of the suit for redemption. 7 The undermentioned cases to the contrary 
cannot be regarded as good law. 8 


L T 765: '40 W R (Eng) 529. Salt v. 
Northempton. 

t(’25) 12 AIR 1925 All 643 (644): 87 Ind 
Cas 30 (DB), Rajai Singh v. Randhir Singh. 
(Right of redemption postponed for 96 
years — Stipulation for payment of interest 
along with the principal sum only—Condi¬ 
tions were held to be ’’clog”) 

(’27) 14 AIR 1927 Oudh 237 (238): 102 Ind 
Cas 62 (DB). Dargahi Lai v. Mt. Rafiq- 
unnissa. 

(’25) 12 AIR 1925 Oudh 720 (721): 87 Ind 
Cas 909, Madho Singh v. Mt. Lachhmin. 
(A mortgage provided for redemption after 
75 years and if no redemption took place 
in the 76th year, it should enure for another 
period of 75 years—The profit secured was 
25 per cent.— Held, the provisions amounted 
to a clog on the equity of redemption, as 
the bargain was unconscionable.) 

(’20) 7 AIR 1920 Pat 144 (145): 5 Pat L 
Jour 423: 57 Ind Cas 337 (DB). Ram Narain 
v. Surathnath. (An agreement allowing 
mortgagee to retain possession as lessee on 
nominal rent after redemption is a clog.) 
t(’23) 10 AIR 1923 Oudh 209 (210): 26 Oudh 
Cas 209: 74 Ind Cas 304, Abdul Hakim v. 
Sajjad Husain. 

(’25) 12 AIR 1925 All 42 ( 43): 80 Ind Cas 
728, Narain v. Jagan. • 

(’04) 26 All 559 (563): 1 All L Jour 282 
(DB), Sheo Shankar v. Parma Mahton. 
(1900 ) 22 All 238 ( 241): 1900 All W N 49 
(DB), Bimal Jati v. Biranja Kuar. (A 
covenant in the mortgage-deed which 
simply gave the mortgagee a right to pur¬ 
chase the property at a specified price held 
not a clog.) 

(■See also (’90) 3 C P L R 115 (116), Shanker 
Ramdutt y. Hardau. (Where the terms of 
a mortgage instrument preclude from all 
possibility of redeeming the mortgage and 


are most unfair and unjust and such as no 
man with his eyes open would consent to, 
the terms would not be enforced by the 
Court.) 

(1742) 26 E R 698 (699): 2 Atk 494, Mellor 
v. Lees. 

(1687) 23 E R 611 (611): 1 Vern 488, Willet 
v. Winnell. 

(1897) 14 T L R 3 (4), Booth v. Salvation 
Army Building Association.] 

6 . f(’17) 4 AIR 1917 Low Bur 39 (39): 40 Ind 
Cas 863, Maung Ma La v. Maung Chot. 

( 24) 11 AIR 1924 Rang 83 (83): 1 Rang 419: 
76 I. C. 665 (DB), JVfa Min Byu v. Maung 
Chit Pe. 

6 a. t(’44) 31 AIR 1944 All 204 (206) (DB): ILR 
(1945) All 301: 220 Ind Cas 151. Chhedi 
Lai v. Babu Nandan. (Clog on the equity 
of redemption is a convenient and com¬ 
pendious way of describing some of the 
covenants to which a mortgagor may agree 
and which in the opinion of the Court are 
unconscientious or unconscionable and so 
opposed to public policy — It will not be 
found difficult to apply to it one of the 
sections in Chapter 2, Contract Act (1872), 
c.g., S. 19A or S. 23, particularly the provi¬ 
sion in the latter section, if it is insisted 
that a contract must be brought within the 
four corners of the relevant sections of the 
Contract Act before it can be interfered with 
by the Courts.) 

7. C24) 11 AIR 1924 Oudh 193 (198, 202): 27 
Oudh Cas 4; 80 Ind Cas 213, Balbhaddar 
Prasad v. Dhanpat Dayal. 

8 . (’31) 18 AIR 1931 All 380 (383): 53 All 580: 
131 Ind Cas 520 (DB), Bhullan v. Bachcha 
Kunbi. 

C29) 16 AIR 1929 All 411 (413): 119 Ind 
Cas 439, Faqir Pasi y. Behari Kundigar. 
(’33) 20 AIR 1933 All 70 (71): 54 All 1041: 
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It has been held in some cases 83 that it is not possible to lay down any 
hard and fast rule as to what should and what should not be regarded as a 
clog on redemption, and that each case must be decided on its own facts and 
circumstances. The observations must be understood as subject to the three 
requisites stated above. 

f In determining whether a particular clause in a mortgage deed is a 

/ clog on redemption, the Court has to look, not to events as they have or have 
not happened, but only to the possible or probable effect of such clauses on 
. the right of redemption. 815 

V Right to redeem absolutely. 

A right to redeem absolutely may be said to be clogged by any stipula¬ 
tion ‘which prevents the mortgagor from getting back the mortgaged property 
as free and unfettered as if there was no mortgage.’ This test was stated by 
Lord Macnaghten in ‘Noakes & Co. v. Rice 9 ’ in the following words: 

“ When the money secured by a mortgage of land is paid 
off, the land itself, and the owner of the land ‘in the use and 
enjoyment of it* must be as free and unfettered to all intents and purposes 
as if the land had never been made the subject of the security.” 

This test was applied by their Lordships of the Privy Council in 
‘Mehrban Khan v. Makhna. 1 ^’ In that case a mortgage provided that the 
motrgagee was to be in possession for 19 years. If at the end of the period 
the mortgagor paid off the mortgage-money the property was to belong as 
to a ‘limited interest’ therein only to the mortgagor, and as to the other 
interest to the mortgagees. It was held that this provision constituted a clog 
on redemption and was as such void. It follows that a provision in the 
mortgage deed or in a document forming part of the same transaction that 
the mortgagee should, even after redemption, continue in possession as a tenant 
or in some other capacity will be a clog on redemption. 11 

A stipulation that the right of redemption shall be ‘extingui shed’ , on 


143 Ind Cas 409 (DB). Aft. Sabratan v. 
Dhanpat Gadariya. ' 

(’21) 8 AIR 1921 Bom 51 (52): 45 Bom 117: 
59 Ind Cas 258 (DB), Genu Tukaram v. 
Narayan. 

8a. C14) 1 AIR 1914 All 334 (336): 36 All 551: 
24 Ind Cas 705 (DB), Sarabdawan Singh v. 
Btjai Singh. 

(’29) 16 AIR 1929 Oudh 30 (31): 4 Luck 147: 
113 I. C. 46 (DB), Sarfaraz Singh v. Udwat 
Singh. 

(T4) 1 AIR 1914 Oudh 379 (381): 17 Oudh 
Cas 313: 25 Ind Cas 912, Durga Singh v. 
Md. Raza Husain. 

(’25) 12 AIR 1925 All 643 (644): 87 Ind Cas 
30 (DB), Rajai Singh v. Randhir Singh. 
C31) 18 AIR 1931 All 380 (384): 53 All 580: 
131 Ind Cas 520 (DB), Bhullan v. Bachha 
Kunbi. 

8b. (’33) 20 AIR 1933 Oudh 460 (461): 9 Luck 
151: 145 Ind Cas 669 (DB), Har Dayal Singh 
v- Raja Ram Singh. 

9. (1902 ) 71 L J Ch 139 (142): 1902 App Cas 
24: 86 L T 62: 66 J P 147* 50 W R (Eng) 
305: 18 T L R 196. 

10. (’30) 17 AIR 1930 P C 142 (144): 11 Lah 
251: 57 Ind App 168: 123 Ind Cas 554 (PC). 

11. t(’lO) 6 Ind Cas 707 (709) (All), Sheo 
Singh v. Birbahadur Singh. 

(’25) 12 AIR 1925 All 427 (428. 429): 47 All 
582: 87 Ind Cas 477 (DB), Parmanand v. 
Afafa Din. (Stipulation that even after re¬ 


demption the mortgagees should be allowed 
to retain possession is a clog.) 

(’34) 21 AIR 1934 Pat 397 (398): 148 Ind 
Cas 429, Sapenswar Pati v. Brundaban 
Panda. (Stipulation that the raiyati lands 
which formed part of the mortgaged pro¬ 
perty would remain in the possession of the 
mortgagee and would not be restored to the 
mortgagor on redemption was held to be 
a clog.) 

(’86) 1886 Pun Re No. 32 page 58 (59) 
(DB), Ramzan v. Nur Ali. (Condition in 
mortgage that even after redemption, the 
mortgagor to accept mortgagee as a tenant 
on payment of nominal rent is a clog.) 

(’91) 1891 Bom P J 241, Govindrav v. 
Annaji. 

(’90) 1890 Bom P J 211 (DB), Narsingrav 
v. Narayanrav. 

(’85) 9 Bom 524 (525) (DB). Mahomed 

Muse v. Jijibhai Bhagvan. 

t(’15) 2 AIR 1925 Nag 26 (27. 28): 11 Nag 

L R 180: 31 I. C. 869, Daolat Rai v. Sheikh 

Chand. 

(’97) 21 Bom 793 (796) (DB), Pandu v. 
Anpuma. 

(’22) 9 AIR 1922 Bom 277 (278): 46 Bom 
409: 64 Ind Cas 612 (DB). Bhimrao Nagoji- 
rao v. Sakharam Sabaji. 

(’23) 10 AIR 1923 Nag 115 (115): 68 Ind 
Cas 237, Vithal v. Bholu. 
t(’37) 24 AIR 1937 Lah 49 (51, 52): 168 Ind 
Cas 452 (DB), Rattan Singh v. Kishen Das. 
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default in payment, 1J or that the mortgage should be ‘converted into a sale 13 ’ 
is clearly a clog on redemption. 

It is, however, only the ‘subject-matter of the security’ that the mort¬ 
gagor is entitled to get back on redemption free from all obligations relating 
to the property and arising under the contract of mortgage. Where the 
property morgtaged is ‘already subject to any obligation’, the mortgagor 
cannot on redemption get back the property free from such obligation and 
such obligation cannot be considered as clogging redemption. Thus, in ‘De 
Bears Consolidated Mines v. British South Africa Co., Ltd., 11 ’ A advanced 
to B, a Chartered Company, a certain sum of money to be repaid as provided. 
It was also provided that B should grant to A an exclusive right to work for 
a certain number of years diamondiferous mines in B’s territory, and that A 
should be entitled to take, as security, certain debentures contemplated to be 
issued by B. Subsequently, A took the debentures, but they were paid off 
before the expiry of the period fixed for working the mines. B, in an action, 
claimed that the payment of the debentures put an end to the contract for 
exclusive rights which was a clog on redemption. It was held that what was 
mortgaged was only the assets ‘subject to the already existing contract’ for 
grant of exclusive rights, that the redemption of the mortgage could only 
release the ‘property charged,’ i.e., ‘the property subject to the contract’ and 
that the contract did not affect or transfer the equity of redemption. 

Right to redeem at any time after the due date for payment. 

Any condition or stipulation which prevents the mortgagor from 


(’ll) 35 Mad 744 (749): 12 Ind Cas 382 
(382) (DB), Pamurlapati Ankivedu v. 

Samurlapati Subbiah. 

(’95) 1895 Pun Re No. 99 page 467 (469) 
(DB), Canda Mai v. Dheri Shah. 

1 See also (’33) 20 AIR 1933 All 70 (72): 54 
All 1041: 143 Ind Cas 409 (DB), Mt. Sabra- 
yS* tan v. Dhanpat Gadariya .J 

12. (’25) 12 AIR 1925 Oudh 11 (13): 78 Ind 
Cas 547 (DB), Guljar Singh v. M adho Ram. 

^^T('44) 31 AIR 1944 Mad 237 (238): 219 Ind 
Cas 56, Jadam^ _Jampur^ Bai v. .Jinki 

Siddappa. 

tr94T‘1894 Pun Re No. 131. p. 497 (499) 
(DB), Sukh Dial v. Anant Ram. 

(’41) 28 AIR 1941 Mad 666 (669): 198 I. C. 
309 (DB), Venkataaubbiah Chetty v. Jumma 
Mosque. 

t('98) 21 Mad 110 (112): 8 Mad L Jour 62 
(DB), Kanaran v. Kuttooly. (An agree¬ 
ment to sell the mortgaged property at a 
price to be fixed by umpires in default of 
payment of mortgage-debt on a due date 
is a clog.) 

(1865) 2 Mad H C R 420 (421) (DB). Nallana 
Gaundan v. Palanl Gaundan. 

CIS) 5 AIR 1918 Mad 572 (573): 42 Ind Cas 
438 (DB), Pandiyan Pillai v. Vellayappa 
Rowthar. 

C18) 5 AIR 1918 Mad 1332 (1333): $7 Ind 
Cas 756 (DB), Athan Kutti v. Sutarjanam. 
(’21) 8 AIR 1921 Mad 517 (517): 68 Ind Cas 
717 (DB), Narayanamurthy v. Appala- 
narasimhulu. 

(’26) 13 AIR 1926 Mad 386 (387): 93 Ind 
Cas 338 (DB), Ramallnga Mudaliar v. 
Arunachala Mudalay. (There must be 
separate transaction to prove that mort¬ 


gagor has relinquished or disposed of his 
equity of redemption.) 

(’15) 2 AIR 1915 Mad 33 (33): 25 Ind Cas 
108 (DE), Lakshminarayana v. Sannuthi 
Ramasubbia Chetty. 

(’25) 12 AIR 1925 Mad 366 (366): 82 Ind 
Cas 809 (DB), Chellakutti Naicken v. 
Vengappa Pillai. 

(’18) 5 AIR 1918 Cal 638 (639): 40 Ind Cas 
894 (DB). Badal Molla v. Chemai Mondal. 
(’14) 1 AIR 1914 Mad 42 (44): 38 Mad 667: 
22 Ind Cas 54 (DB), Srinivasa Aiyangar v. 
Radhakrishna Pillay. 

|See also (’72) 7 Mad H C R 395 (399) 
(DB), Samathal v. Her H. M. M. Kamatchi 
Amma Boyi Saib. (The question of inten¬ 
tion extra the documents does not arise.) 
(’25) 12 AIR 1925 Oudh 386 (387): 86 I. C. 
686. Ram Bali v. Ram Asre. (Where under 
a mortgage of property consisting mainly 
of trees a term of 60 years was provided 
and it was provided that the mortgagee 
might cut dried and green trees indifferent¬ 
ly and it was further provided that redemp¬ 
tion could be had only within one year 
after the 60 years period and that in the 
62nd year the mortgage was to be converted 
into sale, these provisions constitute a clog 
on the equity of redemption and cannot be 
binding on the mortgagor who can bring 
his suit for redemption even before the 60 
years’ period provided in the deed has 
elapsed.) 

t(’18) 5 AIR 1918 Upp Bur 32 (33, 34): 2 

Upp Bur Rul 141: 39 Ind Cas 377, Nga Po 
Nyun v. Mi Yin.) 

14. (1912) 81 L J Ch 137 (146): 1912 App Cas 
52: 105 L T 683: 56 S J 175: 28 T L R 114. 
(Reversing (1911) 80 L J Ch 65 which 

affirmed (1910) 79 L J Ch 345.) 



RIGHT OF MORTGAGOR TO REDEEM 


1096 [S60N28] 


redeeming at any time after the date fixed for payment of the mortgage-money 

• ? c ]°f on ^demption. 1 ^° Thus, where a mortgage document provided 
a peuod of five years for redemption and further stated that if the 
mortgagor did not redeem by that time, the mortgagee was entitled 
to take the possession of the mortgaged property for twelve years 
during Which period the mortgagor was not entitled to redeem 

*■ held . by . thei 5 Lordships of the Privy Council that the 

stipulation postponing redemption was a clog on redemption and was void. 16 

view expressed in the cases noted below 17 cannot be considered 
to be good law. Where in a usufructuary mortgage it was provided that the 
mortgagor was entitled to.redeem after sixty years on one particular day only 
it was held by the Allahabad High Court that the stipulation limited the right 

ln ^ r / nost unreasonable manner and was therefore a clog on 
redemption. Where the mortgagor lets the mortgaged property to 8 the 

£° r *f age f who If to hoId * until’ the mortgage-money is paid, the covenant 
is not a dog as there is nothing to prevent redemption at any time. 17b 

Stipulation must be part of the same transaction as the mortgage. 

+ . e T I ie d ? ctr + lne t of cl °s °n the equity of redemption applies only to stipula- 
the righfof redemp a t S ion a > ‘ transaction as the mortgage,' affecting 


15. C25) 12 AIR 1925 All 34 (35): 80 Ind Cas 
944 (DB). Ram Ganesh v. Rup Narain. 
(Where not only was the mortgage one for 
a period of 82 years, but even at the end 
of that time only one day was allowed for 
redemption and unless the money was paid 
on that particular day the mortgage was to 
become a sale and the mortgagor was to 
lose his title altogether, held, the stipula¬ 
tion amounted to a clog.) 

(T4) 1 AIR 1914 All 334 (336): 36 All 551: 
24 Ind Cas 705 (DB), Sarabdau>an Singh 
v. Bijai Singh. (Redemption allowed after 
40 years on one day and on failure, not 
for another 40 years—Condition held a 
clog.) 

tC’28) 15 AIR 1928 Mad 234 (238): 108 Ind 
Cas 277 (DB), Venkataramanamma v. 
Basana Simon. 

*(’30) 17 AIR 1930 Mad 305 (312): 53 Mad 
805: 123 Ind Cas 584 (DB), Ambu Nair v. 
Kelu Nair. (A stipulation in the mortgage 
deed that the right to redeem would be 
barred if the mortgage was not redeemed 
within 3 years from a fixed date, is a clog 
on redemption.) 

(15) 2 AIR 1915 Mad 481 (483): 25 Ind Cas 
797 (DB), Dorayya v. Ayyamacharyulu. 

C25) 12 AIR 1925 All 42 (43): 80 Ind Cas 
728. Narain v. Jagan. (A stipulation that 
even after the expiry of the period of 60 
years mortgagors would not ask for re¬ 
demption — Held, a clog.) 

C20) 7 AIR 1920 Pat 787 (789): 59 Ind Cas 
338 (DB), Gulab Chand v. Pancham Ram. 

< 15) 2 AIR 1915 Low Bur 95 (96): 28 Ind 
Cas 264, Ma Nyein v. P. L. A. K. R. 
Kadersan Chetty. (A stipulation restricting 
the period of redemption to one year.) 

C27) 14 AIR 1927 Lah 226 (227): 100 Ind 
Cas 625 (DB), Rahmat Ali v. Shadi Ram. 

( 84) 1884 Bom P J 254 (DB), Narayan v. 
Rowji. (Condition that mortgagor should 


redeem only when mortgagee demands it.) 

16. (’22) 9 AIR 1922 P C 17 (19): 44 All 185 : 
49 Ind App 60: 25 Oudh Cas 8: 66 Ind Cas 
853 (PC), Mohammad Sher Khan v. Raja 
Seth Swami Dayal. 

[See also (’98) 22 Bom 375 (377) (DB). 

Sari v. Motiram.) 

17. (’29) 16 AIR 1929 All 388 ( 389): 116 Ind 
Cas 876 (DB), Narsingh Prasad v. Rupan 
Singh. (AIR 1922 P C 17: 49 Ind App 60: 
44 All 185: 25 Oudh Cas 8 (PC) was not 
referred to.) 

(’ll) 10 Ind Cas 243 (244) (All), Rambaran 
Singh v. Ramker Singh. 

C03) 6 Oudh Cas 167 (174), Tikam Singh 
v. Makrand Singh. (The condition in an 
anomalous mortgage that if the mortgagor 
failed to pay the mortgage-money within 
the time fixed, the mortgagee should be 
entitld to possession of the property for 
twenty years and that the mortgagor should 
not be entitled to redeem within such period 
was not a "clog”.) 

17a. (’31) 18 AIR 1931 All 380 (382, 383): 53 
All 580: 131 Ind Cas 520 (DB), Bhullan v. 
Bachcha Kunbi. (10 Ind Cas 243 referred 
to.) 

ISee also (’14) 1 AIR 1914 All 334 (336): 36 
All 551 : 24 Ind Cas 705 (DB), Sarabdawan 
Singh v. Bijai Singh. (Amount payable on 
one day after 40 years—On default the 
mortgage to continue for another forty 
years.)] 

17b. '(’05) 7 Bom L R 772 ( 782, 783), Mahomed 
v. Ezekiel. 

18. tC22) 9 AIR 1922 Bom 277 (278): 46 Bom 
409: 64 Ind Cas 612 (DB), Bhimrao v. 
Sakharam. (Plaintiff executed a perma- 
ment lease of land belonging to him in 
favour of the defendant. The same day he 
mortgaged the land to the defendant. In 
plaintiff’s suit to redeem and recover the 
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Wright 1 ®^“that 5 the W?” f ld Yu° e S, ha ^ Cell ° r Kindersel y» ^ ‘Gossip v. 

SfeiSed°to beT y ^ Way t t0 be .£ am P er f d or crippled in that which the parties 
thi nly * b f ty J either by an y contemporaneous instrument* with 

qUeStl ° n or b y anything which this Court would regard as a 
simultaneous arrangement or part of the same transaction.’ ” In ‘Fairclough 

Wifv e WrLht^ ^ l' d Macna / ht ? n said ter referring to the decision 

i gbt ii • It 1 1S no 7 firml y established by the House of Lords 
that the old rule still prevails and that equity will not permit any device or 

hem . g pa ^ of * he mortgage transaction or contemporaneous with 
it to prevent or impede redemption.’ It follows that the equitable doctrine 
o clogging the equity of redemption is not applicable to ‘subsequent’ and 
rlnS contracts qualifying the right to redeem** Thus, a subsequent 

If r!nc * f<?r S 1 le u • he /l U y ° f redem P tlQ n to the mortgagee and for delivery 
of possession to him of the property is not invalid as a clog on the equity of 

exemption. In Shankar Din v Gokul Prasad 25 ’ their Lordships of the 

Pnvy Council said : there is nothing in law to prevent the parties to a 

mortgage from coming to any arrangement ‘afterwards’ qualifying the right 
to redeem . In the undermentioned cases, 20 however, where a subsequent 


land, held, the two documents were parts of 
the same transaction and their real effect 
was that the mortgagee got the land as 
security for the loan, and at the same time 
obtained a contract from the mortgagor that 
he should be a permanent tenant of the 
land. The contract constituted a clog on 
the equity of redemption.) 

(’30) 17 AIR 1930 Mad 305 (313): 53 Mad 
805: 123 Ind Cas 584 (DB). Ambu Nair v. 
Kelu Nair. 

(’07) 30 Mad 61 (66): 16 Mad L Jour 462 
(DB), Murthi Kandhan v. Ananthakrishna 
Ayyar. 

t(’l7) 4 AIR 1917 Oudh 237 (239): 20 Oudh 
Cas 97: 39 Ind Cas 593, Harihar Bakhsh 
Singh v. Bhawanl Singh. 

(’23) 10 AIR 1923 Oudh 143 (144): 72 Ind 
Cas 263 (DB), Sangat Bukhsh Singh v. 
Rawat Dijdeo Bukhsh Singh. 
t('03) 27 Bom 297 (300, 301): 5 Bom L R 
140 (DB), Kanhayalal v. Narhar. 

(’29) 16 AIR 1929 Bom 186 (187): 53 Bom 
360: 115 Ind Cas 405, Parashram Yeshvant- 
shte v. Lakshmibai Babaji. 

I See also (26) 13 AIR 1926 All 171 (172): 
90 Ind Cas 787 (DB), Jeut Koeri v. Mathura 
Koeri. 

C71) 8 Bom H C R (A C) 236 (237) (DB). 
Ramshet Bachashet v. Pandharinath. (Ad¬ 
mission by the mortgagor, in another suit 
that the mortgaged property had been sold 
to the mortgagee based on the foreclosure 
clause In the mortgage-deed.)] 

19. (1863) 32 L J Ch 648 (653): 9 Jur (NS) 592: 
8 L T 627: 11 W R (Eng) 632. 

20. (1912) 81 L J P C 207 (209): 1912 A C 565: 
106 L T 931: 28 T L R 450. 

21. (1863 ) 32 L J Ch 648 (653): 9 Jur (N S) 
592 : 8 L T 627: 11 W R (Eng) 632. 

22. See also (’14) 1 AIR 1914 Oudh 23 (24): 16 
Oudh Cas 267: 22 Ind Cas 132, Gaya Din 
Singh v. Har Karan Singh. 

23. t(’30) 17 AIR 1930 All 136 (148): 52 All 281: 
124 Ind Cas 733 (FB). Lallu Sinph v. 


Ram Nandan. 

’ 96 > 20 Bom 346 (347) (DB). Krishnaji v. 
Maheshwar Lakshman. 

C26) 13 AIR 1926 Oudh 228 (229): 1 Luck 
92: 29 Oudh Cas 118: 92 Ind Cas 675 (DB), 
Mt. Raisunnisa v. Zorawar Sah. 

H902 ) 71 L J Ch 768 (768): 1902 A C 461: 
87 L T 308: 51 W R (Eng) 576: 18 T L R 767, 
Reeve v. Lisle. 

•fT05) 8 Oudh Cas 132 (137) (DB), Radha 
Krishna v. Sheo Dial. 

t(*23) 10 AIR 1923 Oudh 143 (144): 72 Ind 
Cas 263 (DB), Sungat Baksli Singh v. Raioat 
Dijdeo Bakhsh. 

’ ( 20) 7 AIR 1920 Bom 82 (83): 58 Ind Cas 
384 (DB), Shankar Dhonddev v. Yeshwant. 

I’03) 27 Bom 297 (300): 5 Bom L R 140 
(DB), Kanhyalal v. Narhar. 

(’17) 4 AIR 1917 Nag 79 (80. 81): 43 Ind 
Cas 399, Dharam Singh v. Ganeshram. 

C17) 4 AIR 1917 Oudh 237 (239): 20 Oudh 
Cas 97: 39 Ind Cas 593. Hari Har Baksh 
Singh v. Bhawani Sing. (Term of mortgage 
extended by subsequent agreement.) 

|'30) 17 AIR 1930 Pul 121 (123): 127 Ind 
Cas 281 (DB). Madan Choudhry v. Kamal- 
dhuri Thakur. 

C16) 3 AIR 1916 Mad 841 (841): 39 Mad 
1010: 30 Ind Cas 569 (DB), Patte Muhamad 
v. Sheikh Davood. 

( 35) 22 AIR 1935 Pat 353 (354): 155 Ind Cas 
972 (DBj. Ramdhani Sahu v. Pitambar 
Singh. (Subsequent . agreement granting 
permanent lease not a clog.) 

I See also C95) 18 Mad 368 (372) (DB). Unni 
v. Nagummal. (Mortgage — Subsequent 
agreement to pay unsecured debt witli 
mortgage-money—Obligation is binding on 
mortgagor, thougli not on parties who have 
subsequently acquired from him for value 
an interest in mortgaged property.) 

1 25) 12 AIR 1925 All 427 (428): 47 All 582: 
87 Ind Cas 477 (DB), Parmanand Pandit v. 
Mafa Din Rai.] 

[But see < 29) 16 AIR 1929 Bom 186 (187): 
33 Bom 360: 115 Ind Cas 405, Parashram 
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agreement provided that if the amount subsequently lent was not paid within 
a particular time the stipulations in the former deed were not to be in force, 
it was held that the Court will not allow an additional advantage to be obtained 
through the necessity of the debtor and that the principle “once a mortgage 
always a mortgage” would apply. It is submitted that this view is not correct. 

In ‘Lallu Singh v. Ramnandan, 27 ’ it has been held by the Allahabad 
High Court that a subsequent contract not to redeem a mortgage without 
paying ‘unsecured’ debts due to the mortgagee though not coming within the 
doctrine of clog on redemption, was yet not enforceable as being inconsistent 
with recognised principles of English law which are applicable to India as rules 
of justice, equity and good conscience and that the principle of English law 
was that a mortgagor cannot be compelled as a condition of redemption to 
pay sums which are not secured upon the mortgaged property notwithstanding 
a covenant to pay them as a condition of redemption. According to the 
undermentioned case 26 of the Chief Court of Oudh, such a subsequent contract 
is unenforceable as a clog on redemption and according to other cases 29 of the 
same Court it would be enforceable against the mortgagor personally but not 
against his transferees. It is submitted that the view that such agreements 
are clog on redemption is not correct. 

The stipulation must have been entered into by the mortgagee in his character 
as such. 

The doctrine of stipulations clogging redemption entirely depends upon 
such stipulations being made by the mortgagee in his relation as mortgagee. 
It has nothing to do with stipulations made by him in a different capacity as 
that of a ‘vendee.’ Where A purchased property from B for £51,000, £5000 
of which was to be paid in cash and the balance secured by a mortgage by A 
to B and the agreement of sale stated that A should give B a certain option, 
failing to do which, he will pay B £5000 in addition to the balance of the 
purchase-money secured by the mortgage, it was held that this was not a clog 
on redemption. 20 
Effect of clogging stipulations. 

The mere fact that a stipulation or a covenant is a clog on redemption 
does not invalidate the mortgage as a whole 31 but only renders the stipulation 
ineffective. 


Yeshicant Sliet v. Lakshmibai Babaji. 

C20) 7 AIR 1920 Pat 144 (145): 5 Pat L 
Jour 423: 57 Ind Cas 337 (DB). Ram, Narain 
Pattack v. Surath Nath. 

(’92) 16 Bom 705 (707) (DB), Subrao 

Mungeshaya v. Manjapa Shetti.) 

24. *(1863) 32 L J Ch 648 (653): 9 Jur (NS) 
592: 8 L T 627: 11 W R (Eng) 632, Gossip 
v. Wright. 

(’27) 14 AIR 1927 Rang 33 (35): 4 Rang 
368: 99 Ind Cas 519 (FB), Maung Ok Kyi v. 
Ma Pit. 

(’32) 19 AIR 1932 Cal 126 (133): 59 Cal 117: 
138 Ind Cas 177 (DB). Kalipada Mukerji v. 
Basanta Kumar . * (Obiter.) 

C15) 2 AIR 1915 Low Bur 127 (127. 128): 
26 Ind Cas 877 (DB). Dinyar D. Hirji 
Khorshed v. Maung Inn. 

(T7) 4 AIR 1917 Nag 79 (80. 81): 43 Ind 
Cas 399. Dharam Singh v. Ganeshram. 
t<’03) 27 Bom 297 (300): 5 Bom L R 140 
(DB). Kanhcyala v. Narhar. 

C24) 11 AIR 1924 Rang 89 (90): 77 Ind Cas 
877. Ma Pyone v. Ma U. 

\See also (1829) 48 E R 12 (14): Tamlyn 28: 
31 R R 60, Purdie v. Millet. 

C26) 13 AIR 1926 Mad 386 (387): 93 Ind 
Cas 338 (DB), Ramalinga Mudaliar v. 


Arunachala Mudaly.] 

25. (’12) 34 All 620 (628): 15 Oudh Cas 285: 16 
Ind Cas 78 (79) (PC). 

26. (1864) 1864 Suth W R F B 79 (80, 81) (FB), 
Tewaree v. Kasseenauth. 

(’03) 27 Bom 154 (156): 4 Bom L R 966 
(DB), Rajmal v. Shivaji. 

27. (’30) 17 AIR 1930 AH 136 (149): 52 All 281: 

124 Ind Cas 733 (FB). (26 All 559: 9 Cal 

W N 789; 27 All 178; 4 All 85; 9 Bom 233. 
referred to.) 

28. (*17) 4 AIR 1917 Oudh 388 (389): 37 Ind 
Cas 438, Rajendra Narain v. Dy. Commis¬ 
sioner. Bahraich. 

29. (’23) 10 AIR 1923 Oudh 24 (’25): 70 Ind 
Cas 66. Gaya Prasad v. Rachpal. 

(’14) 1 AIR 1914 Oudh 304 (305): 17 Oudh 
Cas 303: 25 Ind Cas 905. Ram Adhin Misra 
v. Sitla Baksh Singh. 

(’25) 12 AIR 1925 Oudh 593 (594): 85 Ind 
Cas 328. Kandhaiya Bakhsh v. Ram 
Charitar. 

30. (1909 ) 26 T L R 138 (139), Davies v. Cham - 
berlain. 

31. ('22) 9 AIR 1922 Oudh 221 (223): 68 Ind 
Cas 998. Saiyid Zulficar Ali v. Suraj 
Prasad. 
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29. Clog — Anomalous mortgage. — Section 98 provides that the rights 
and liabilities of the parties to an anomalous mortgage are to be determined 
by their contract as evidenced by the mortgage deed and, so far as such con¬ 
tract does not extend, by local usage. It has been held by the Privy Council 
in ‘Mahomed Sher Khan v. Raja Seth Swami Dayal 1 ’ that even in cases of 
anomalous mortgages, the rights and liabilities depend on the terms of the 
contract ‘as controlled by the Transfer of Property Act.’ The 
terms of the contract cannot offend the terms of S. 60 and clog redemption. 
The provisions of one section cannot be used to defeat those of another unless 
it is impossible to effect a reconciliation between them. See also the under¬ 
mentioned cases to a similar effect. 2 

The contrary view that the principle of clog on redemption does not 
apply to anomalous mortgages, expressed in some cases* is no longer good 
law. In the cases noted below 4 it was held that a provision for renewal of 
‘kanom,’ being permissible under the customary law of Malabar, is not a clog 
on redemption. 


30. Stipulation giving mortgagee option to purchase the property. — A 
stpiulation in the mortgage deed for an option to the mortgagee to purchase 
the mortgaged property will be one for a collateral advantage which clogs 
the right of redemption and is therefore void. 1 The reason is that if the 
stipulation is valid, the mortgagor cannot on payment of the mortgage-money, 
get back the property free of all obligations under the contract of mortgage 
(See Note 28). The case is stronger still where the mortgagor stipulates that 


SECTION 60—NOTE 29 

1. ('22) 9 AIR 1922 P C 17 (19) 44 All 185: 
25 Oudh Cas 8: 49 Ind App 60: 66 Ind Cas 
853 (PC). (Appeal from AIR 1915 Oudh 
109: 18 Oudh Cas 105.) 

2. (’25) 12 AIR 1925 Mad 366 (366): 82 Ind 
Cas 809, Chellakutti Naicken v. Vergappa 
Pillai. 

(’18) & AIR 1918 Cal 638 (639): 40 Ind Cas 
894 (DB), Badal Molla v. Chemai Mondal. 
(’18) 5 AIR 1918 Upp Bur 32 (33): 2 Upp 
Bur Rul 141: 39 Ind Cas 377, Nga Po Nyun 
v. Ml Yin. 

(’07) 30 Mad 61 (66): 16 Mad L Jour 462 
(DB), Neelkaandhan Nambudripad v. 
Anantha Krishna Ayyar. (Mortgage before 
Act.) 

3. (’21) 8 AIR 1921 Mad 12 (15. 18): 43 Mad 
589: 57 Ind Cas 724 (FB). Venkiah v. 
Pallayi. (Per Wallis, C. J. and Seshagirl 
Aiyar, J.) 

(’07) 30 Mad 300 (303): 17 Mad L Jour 189 
(DB), Gopalan Nayar v. Kunhan Menon. 
(’16) 3 AIR 1916 Mad 652 (653): 31 Ind 
Cas 184 (DB), Raman Nayar v. Kannoth. 

(T6) 3 AIR 1916 Mad 841 (842): 39 Mad 
1010: 30 Ind Cas 569 (DB), Patte Muhamad 
v. Davood. 

(’24) 11 AIR 1924 Rang 83 (85): 1 Rang 419: 
76 Ind Cas 665 (DB). Ma Min Byu v. Maung 
Chit Pe. (AIR 1922 P C 17: 44 All 185: 25 
Oudh Cas 8: 49 Ind App 60 (PC) not re¬ 
ferred.) 

I See also (’14) 1 AIR 1914 Mad 42 ( 44): 38 
Mad 667 : 22 Ind Cas 54 (DB), Shrinivasa 
Alyangar v. Radhakrishna Pillai. (Per 
Sadashiva Aiyar, J.—Obiter—It is difficult 
to hold that express terms of S. 98 which 
are Intended to apply specially to anomalous 
mortgages can be controlled by the provi¬ 


sions of the previous sections of the Act.)| 

4. (’37) 24 AIR 1937 Mad 126 (127): 168 Ind 

Cas 101. Athiramankutti v. Uppari. 

C18) 5 AIR 1918 Mad 509 (510): 43 Ind Cas 
989 (DB), Kuttikatta v. Kunhikavamma. 

|See also (’10) 7 Ind Cas 698 (699) (DB) 
(Mad), Pandarathile v. Nadurile Madathil. 
(Mere right of renewal of kanom does not 
affect redeemability of kanom.)) 

SECTION 60—NOTE 30 

1. (’47) 34 AIR 1947 Mad 51 (52): ILR (1947) 

Mad 313: 229 Ind Cas 217 (DB). Venkata 
Satyanarayana v. National Insurance Co. 
Ltd., Calcutta. (Stipulation by mortgagee 
to purchase mortgaged property entered at 
time of loan is a clog—Loan advanced to 
policy holder on security of policy of in¬ 
surance — Stipulation that company would 
have right to cancel policy by paying its 
surrender value on default in payment of 
loan is clog—Right of cancelling policy and 
paying surrender value conferred on the 
company by the bond amounts to a stipula¬ 
tion that company as mortgagee should 
have the right of purchasing the policy at 
its surrender value.) 

(1705) 23 E R 935 (935): 2 Vern 520, Jenn¬ 
ings v. 'Ward. 

|See also (1891) 61 L J Ch 49 (54): 1892 
App Cas l: 65 L T 765: 40 W R (Eng) 529. 
Salt v. Northampton. 

(’22) 9 AIR 1922 Bom 277 (278): 46 Bom 
409: 64 Ind Cas 612 (DB), Bhima Rao 
Nagoji Rao v. Sakharam Sabaji. (If the 
mortgagee had got a contract for the sale 
of the land a Court of Equity would not 
allow him to take advantage of that con¬ 
tract — There is very little difference 
between a sale and permanent lease.)] 
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he will not sell to any one except the mortgagee. The mortgagee, in fact, is 
m such a case, given an absolute right to prevent a sale to any other person. 2 

In Samuel v. Jarrah Timber & Wood Paving Corporation, 3 ’ Lord 
Macnaghten thought that the view that such a stipulation was void, rested on a 
well recognised rule, independent of the principle of clog on redemption, that 
a mortgagee is not allowed ‘at the time of the loan’ to enter into a contract for 
the purchase of the mortgaged property. Lord Lindley in the same case, 
rested his view on such stipulation being a clog on redemption. 

A stipulation for pre-emption by the mortgagee may or may not be 

a clog on redemption. If the stipulation is for pre-emption at any time ‘before 

redemption it is not ordinarily a clog on redemption. 4 But if the right is 

exercisable even after’ the mortgage is redeemed 15 or is exercisable at a fixed 

price* or at a concession’ price 5 6 7 it may be a clog on redemption. See also 
the undermentioned case. 8 


31. Stipulation against redemption by persons other than the mortgagor. 

Tf “ t f he .u m ° rtgage deed that the mort gage is redeemable only 
during the life of the mortgagor is void. The mortgage is nevertheless 

redeemable by his heirs 1 So also, where a mortgage is made reedeemable 

by the mortgagor and the heirs male’ of his body, it is redeemable by the 
assignee oi the mortgagor. 2 J 


• 32 ' ** rovisI< ; n a . lon S period for redemption, if a clog.—A provision 

in the mortgage deed fixing a period for redemption and providing that the 

tTo^lf g the nilind ~ deemable be u f ? re date is not « clo g <>n redemp! 

Mai’nfoM P 5 d ? Xed 1£ L a reasonab le one. 1 In ‘Bradley v. Carritt 2 ’ Lord 
Macnaghten said everybody knows that when money was placed out on 

mortgage as an investment nothing was more common than to make the 


2. ( 48) 35 AIR 1948 Mad 7 (8), Viranna v. 
Pallayya. (Agreement for sale followed 
by a mortgage of the same property to the 
proposed vendee—Stipulation in mortgage 
deed that if the mortgagor chose to sell 
during the term of the mortgage, he must 
sell only to the mortgagee for the price 
already fixed under the agreement for sale 
—Stipulation is clog on equity.) 

(’30) 17 AIR 1930 Pat 121 (124): 127 Ind 
Cas 281 (DB), Madan Choudhry v. Kamal- 
dhari Thakur. 

3. (1904) 73 L J Ch 526 (527. 529): 1904 App 
Cas 323: 90 L T 731: 52 W R (Eng) 673: 20 
T L R 536. (Affirming (1903) 72 L J Ch 262 
which itself affirmed (1902) 71 L J Ch 688.) 

4. (’28) 15 AIR 1928 Pat 637 (639): 8 Pat 243: 
113 Ind Cas 106 (DB), Matura Subba Rao v. 
Surendra Nath. (Covenant for pre¬ 
emption before redemption.) 

(’29) 16 AIR 1929 Mad 243 (250): 52 Mad 
300: 121 Ind Cas 753 (DB), Tirumala Chetty 
Rangayya v. Srinivasa Raghavacharlu. 
(Quaere.) 

(’98) 2 Cal W N 575 (576) (DB), Haris Paik 
v. Jahuruddi Gazi. 

(’09) 3 Sind L R 130 (131): 4 Ind Cas 610 
(611) (DB), Seth Abdulah Muso v. Pirbux. 
(22 All 238 followed.) 


113 Ind Cas 106 (DB), Matura Subba Rao 
v. Surendra Nath. 

7. (’29) 16 AIR 1929 Mad 243 (250): 52 Mad 
300: 121 Ind Cas 753 (DB), Tirumala Chetty 
v. Srinivasa Raghavacharlu. 

8. (’17) 4 AIR 1917 Lah 247 (250): 41 Ind Cas 
397 (DB), Abudl Aziz y. Naidar Mai. 

SECTION 60—NOTE 31 

1. (1702) 22 E R 1195 (1195): Freeman 258, 
Price v. Perrie. 

( ’1681) 23 E R 266 (267): 1 Vem 7, New 
Comb v. Bonham. (Reversed in 23 E R 
435 on the ground that the mortgagor in¬ 
tended to make a settlement of the mort¬ 
gage on the mortgagee.) 

(1758) 28 E R 605 (606): 1 Eden 54, Spurgeon 
v. Collier. 

t(’94) 1894 Pun Re No. 131, p. 497 (499) (DB). 
Sukhdial v. Anant Ram. 

2. (1681) 23 E R 288 (288): 1 Vem 33. Howard 
v. Harris. 

(1714) 24 E R 384 (385): 1 P W 268, Floyer 
v. Lavington. 

(’94) 1894 Pun Re No. 131, p. 497 (499) 
(DB), Sukhadial v. Anant Ram. (Proviso 
restricting the equity of redemption to the 
mortgagor himself or the heirs of his 
body.) 


5. (’01) 24 Mad 449 (455. 458, 459): 11 Mad 
L Jour 132 (DB), Ramasami Pattar v. 
Chinnan Asari. 

6. (’48) 35 AIR 1948 Mad 7 (8), Viranna v. 

Palfayya. 

(’28) 15 AIR 1928 Pat 637 (639): 8 Pat 243: 


SECTION 60—NOTE 32 

1. (1898) 67 L J Ch 540 (541): 47 W R (Eng) 
84: (1898) 2 Ch 307: 79 L T 201: 14 T L R 
504, Biggs v. Hoddinott. 

2. (1903) 72 L J K B 471 (475): 51 W R (Eng) 
636: 1903 A C 253: 88 L T 633: 19 T L R 46«. 
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22SRS* ! rrede ^ niabl e for a certain limited time. It was an old and well 

h PraCt L Ce i^ ai ? d a Very reasonab l e practice too.” In ‘Morgan v 
u 1 WaS held ft 31 .? postponement of redemption for a short period 
ma y not be unreasonable if the mortgagee also during that period is bound 
not to call for his debt durmg that period, but that a proviso restraining 
redemption for 28 years was unreasonable and void, at least, where there 
was no corresponding restriction preventing the mortgagee from calling in 
his money durmg that period. In ‘Davies v. Symons,* f covenant that the 
mortgagor will not redeem for 20 years was held to be a clog on redemption. 

In this country, the periods fixed for redemption are generalllv much 
longer than they are in England.® The mere fact, therefore, that the period 
i s a long one is not by itse lf a clog on redemption 0 but coupled withother 


203: 114 Ind Cas 811 (DB), Baldeo v. Losai. 


3. (1910) 79 L J Ch 360 (364): 26 T L R 324: 
(1910) 1 Ch 620: 74 J P 154. 

4. (1934) 103 L J Ch 311 (313): 1934 Ch 442: 
151 L T 96: 78 S J 297. 

Also see (1859) 29 L J Ch 39 (41): 1 Gift 
316: 8 W R (Eng) 55: 1 L T (N S) 88: 114 
R R 464, Cawdry v. Day. (Transaction 
between solicitor and client.) 

5. (’96)' 20 Bom 677 (683) (DB), Abdul Hak 
v. Gulam Jilani. 

6- (’49) 36 AIR 1949 Nag 12 (13): ILR (1949) 
Nag 12, Hira Sukharam v. Sitaram Madhav. 
(Length of the term of a mortgage is not 
in itself a clog on the equity of redemption 
and it can only be taken into consideration 
when any other terms in the contract are 
unconscionable and such as are likely to 
defeat ultimately a claim to redeem.) 

(’45 ) 32 AIR 1945 Oudh 113 (114): 20 Luck 
85 (DB), Sheikh Abdur Rahman v. Ram 
Padarath. (Mere fact that the term of a 
mortgage is fixed at 51 years per se does 
not constitute a clog on the equity of re¬ 
demption. Nor do the stipulations to pay 
compound interest at 18 per cent, per 
annum and keep the property in repair act 
as a clog on the equity of redemption: AIR 
1929 Oudh 30: 4 Luck 147 foil.) 

(’44) 31 AIR 1944 Mad 501 (502), Jagannad- 
ham v. Narasimham. (Usufructuary mort¬ 
gage—Mortgagee to appropriate rents and 
profits In lieu of interest and to be in 
possession for 60 years—No clog on equity 
of redemption and right to redeem on pay¬ 
ment of principal money arises only on 
expiry of that period.) 

t(’33) 20 AIR 1933 All 70 (71): 54 All 1041*: 
143 Ind Cas 409 (DB), Mt. Sabratan v. 
Dhanpat Gadariya. (60 years held not 
necessarily clog.) 

(’20) 7 AIR 1920 Oudh 228 (228): 57 Ind 
Cas 603, Maiku Lai v. Gayadin. (50 years.) 
(’28) 111 Ind Cas 248 ( 250) (Oudh), Dhup 
Rani v. Chhail Behari. (A clause postpon¬ 
ing redemption for 11 years.) 
t(’29) 16 AIR 1929 Oudh 30 (31): 4 Luck 147: 
113 Ind Cas 46 (DB), Sarfaraz Singh v. 
Udtoat Singh. (35 years.) 

('26) 13 AIR 1926 Oudh 38 (39): 90 Ind Cas 
566, Naraln Das v. Debt Din Singh. (200 
yun—Contra see AIR 1927 Oudh 224 : 2 
Luck 588.) 

C29) 18 AIR 1929 Oudh 54 (55): 4 Luck 


(Period of 99 years.) 

* 26) 13 AIR 1926 Lah 457 (457): 96 Ind Cas 
467 (DB). Sarban Singh v. Mt. Bhagwan 
Kaur. (20 years.) 

( 30) 17 AIR 1930 Lah 1060 (1061): 130 Ind 
Cas 57. Lai Singh v. Kartar Singh. (Period 
such as forty years for redeeming a mort¬ 
gage cannot be reduced by the Court where 
otherwise there is nothing unconscionable 
in the agreement.) 

(’33) 20 AIR 1933 Lah 373 (374): 145 Ind 
Cas 1016, Bansi Lai v. Sawanu. (50 years.) 
CIO) 8 Ind Cas 1068 (1069) (DB) (Mad), 
Muhomed Ibrahim v. Muhomed Abiz Kroshi. 
(90 years.) 

(’21) 8 AIR 1921 Oudh 196 (200): 24 Oudh 
Cas 330: 64 Ind Cas 757 (DB), Chokkey 
Singh v. Hardeo Singh. (The mortgage 
was for a term of 30 years with a possible 
extension to 50 years in case it was not 
redeemed on the expiry of the original 
term.) 

(’07) 1907 Pun Re No. 39 page 168 (172): 
1907 Pun L R No. 119 (DB). Puran Singh 
v. Kesar Singh. (A term of 20 years held 
not inequitable.) 

+ (’22) 9 AIR 1922 Oudh 221 (223): 68 Ind 
Cas 998, Zulficar Ali v. Suraj Prasad. (98 
years.) 

+ ( 25) 12 AIR 1925 All 42 (43): 80 Ind Cas 
728, Narain v. Jagan. (Term of 60 years.) 

( 36) 23 AIR 1936 Lah 168 (170): 161 Ind 
Cas 251 (DB), Hira Lai v. Khizar Hayat 
Khan. (25 years.) 

C12) 15 Ind Cas 917 (918) (Lah), Abdulla 
v. Saadulla Khan. (150 years.) 

C19) 6 AIR 1919 Oudh 394 (394): 22 Oudh 
Cas 191: 53 Ind Cas 770, Mathura Prasad v. 
Harakh Narain. (A covenant postponing 
redemption till the lapse of a certain 
period is not by itself illegal.) 

(’96) 20 Bom 677 (684) (DB), Abdul Hak 
v. Gulam Jilani. 

( 12) 15 Cas 880 ( 881) (DB) (All). Ram 
Prasad v. Jagrup. (Fixing 58 years.) 

(’14) 1 AIR 1914 All 163 (164): 23 Ind Cas 
926, Dalthawan Singh v. Amar Deo Sinah 
(35 years.) 

129 5> M^ A n R . 1 w 15 A11 136 (13?): 28 Ind Cas 
129, Mt. Dulari v. Lai Bahadur Singh. (59 

years.) 

(But see ('27) 14 AIR 1927 Oudh 224 (225): 

2 Luck 588: 102 Ind Cas 160. Fateh Moham- 
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circumstances it may be a clog on redemption. 7 


33. Stipulation for collateral advantage. — Originally, in England, every 
stipulation in the mortgage deed for a collateral advantage to the mortgagee 
was held void, whether the equity of redemption was thereby clogged or 
not. 1 “A man shall not have interest for his money on a mortgage,” said 
the Master of Rolls in ‘Jennings v. Ward, 2 ’ “and a collateral advantage 
besides for the loan of it.” This was rested on two grounds: ‘firstly,’ that to 
allow such an advantage to be gained was contrary to the policy on which 
the Statutes of Usury were founded, and, therefore, was contrary to public 
policy; 3 ‘secondly’, that the mortgagor being under the control of the mort¬ 
gagee is not in a position to contract with the mortgagee on equal terms, and 
that a Court of Equity will regard a contract for a collateral advantage as an 
‘oppressive’ one not to be enforced. 4 The Usury Laws were repealed in the 
year 1854, and the first ground of the view was no longer available. The 

(’15) 2 AIR 1915 Oudh 151 (153): 27 Ind 


viad v. Ram Dayal. (Period of 200 years 
constitutes a clog — Contra, see AIR 1926 
Oudh 38.)] 

[See however (’04) 26 All 479 (481): 1 All 
L Jour 133 (DB), Bhawani v. Sheodihal. 
(Where a restraint upon redemption extends 
for a long period of, say. 30 years or up¬ 
wards the contract may no doubt be 
regarded by a Court of equity as un¬ 
conscionable or oppressive — Period of 15 
years held not oppressive.)] 

7. (’29) 16 AIR 1929 Oudh 30 (31): 4 Luck 

147: 113 I- C. 46 (DB), Sarfaraz Singh v. 
Udwat Singh. 

(’25) 12 AIR 1925 Oudh 720 (721): 87 Ind 
Cas 909. Madho Singh v. Mt. Lachhmin. 
(Under a deed of mortgage the mortgagee 
secured a profit at the rate of 25 per cent, 
and the period of redemption was fixed at 
seventy-five years. There was a further 
condition that if redemption was not 
effected in the 76th year, a further 
term of 75 years would be added — Held 
that the intention of the mortgagee was to 
make redmption impossible and that the 
mortgagor was, therefore, entitled to relief.) 
('24) 11 AIR 1924 Lah 129 (130): 76 Ind 
Cas 445 (DB), Faujdar Khan V. Abdul 
Samad. (Period of 51 years coupled with • 
power to mortgagee to spend as much 
money on improvement as he likes and 
charge interest on it is a clog on redemp¬ 
tion.) 

(’25) 12 AIR 1925 All 643 (645): 87 Ind 
Cas 30 (DB), Rajai Singh v. Randhir Singh. 
(’25) 12 AIR 1925 Oudh 406 (406): 88 Ind 
Cas 201, Mohammad Khan v. Ram Lai 
Kalwar. 

(’26) 13 AIR 1926 Oudh 356 (356. 357): 93 
Ind Cas 329. Bachu Upadhya v. Perbhu. 
(’29) 16 AIR 1929 Oudh 54 (54): 4 Luck 
203: 114 Ind Cas 811 (DB). Baldeo v. Losai. 
(’28) 110 Ind Cas 689 (690) (DB) (Oudh). 
Thakur Bakhsh Singh v. Jagdat. (Period 
of 50 years.) 

t(’14) 1 AIR 1914 All 334 (336): 36 All 551: 
24 I C 705 (DB), Sarbdawan Singh v. Bijai 
Singh. 

t(’14) 1 AIR 1914 Oudh 379 (381): 17 Oudh 
Cas 313: 25 Ind Cas 912, Durga Singh v. 
Md. Raza Husain Khan. (Term of 101 
years.) 


Cas 581 (DB), Lai Bahadur v. Zalim Singh. 
(’33) 20 AIR 1933 Oudh 460 (460): 9 Luck 
151: 145 Ind Cas 669 (DB). Har Dayal Singh 
v. Rajaram Singh. 

(’20) 7 AIR 1920 Oudh 53 (53): 23 Oudh 
Cas 108: 57 Ind Cas 553, Ram Das v. 
Swami Dayal. 

(’04) 26 All 479 (481): 1 All L Jour 133 
(DB), Bhawani v. Sheodihal. 

(’19) 6 AIR 1919 Oudh 394 (394): 22 Oudh 
Cas 191: 53 I. C. 770, Mathura Prasad v. 
Harakh Narain. (A covenant in a usufruc¬ 
tuary mortgage postponing redemption for 
99 years along with the stipulation requir¬ 
ing mortgagor to pay dobule the principal 
amount is a clog.) 

(’10) 8 Ind Cas 553 (553) (Lah), Bishen 
Singh v. Jaimal Singh. (The condition in 
a mortgage deed for the term of 20 years 
requiring the mortgagor to pay interest for 
the full term along with the principal at 
the time of redemption and not within the 
term if he chose, is a clog on the equity 
of redemption.) 

t(’22) 9 AIR 1922 Oudh 283 (285): 68 Ind 
Cas 529 (DB), Kunj Behari Lai v. Prag 
Narayan. (Interest due over and above 
the profits to be added to principal and be 
paid with compound interest with principal 
at the time of redemption is a clog.) 

(’21) 8 AIR 1921 Oudh 45 (45): 61 Ind Cas 
962, Sohan Lai v. Kunwar. 

(’17) 4 AIR 1917 Oudh 106 (110, 111): 38 
Ind Cas 454 (DB), Mahomed Ali v. Ramzan 
Ali. 

SECTION 60—NOTE 33 

1. See the observations of Lord Davey in 
Noakes & Co. v. Rice, (1902) 71 L J Ch 139 
(144): 50 W R (Eng) 305: (1902) App Cas 24: 
86 L T 62: 66 J P 147: 18 T L R 196. 

2. (1705) 23 E R 935 (935): 2 Vem 520. 

3. (1806) 9 R R 122 (129): 2 Sch & Lef 661. 
Webb v. Rorke. (Lease for 999 years by 
mortgagor to mortgagee set aside.) 

4. (1804) 9 R R 71 (75): 2 Sch & Lef 214, 
Gubbins v. Creed. (Lease by mortgagor to 
mortgagee, held oppressive and set asideJ 
(1816) 3 E R 1074 (1078): 4 Dow 16: 16 B « 
1 Hickes v. Cooke. 
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second ground, however, was held applicable notwithsanding the repeal of 
the Usury laws and stipulations for collateral advantage were held to be not 
valid , 5 though in some cases 0 it was held that where the stipulation was, as 
a matter of fact, not oppressive, it was enforceable. In ‘Biggs v. Hoddinott 7 ’ 
the previous cases were reviewed and it was held that a stipulation for a 
collateral advantage was not invalid unless it could be said that it operated as 
a clog on redemption, or was unconscionable and oppressive in which latter 
case the contract would not, like any other oppressive contract, be enforced. 
The facts of that case were that a mortgage of a licensed house by a publican 
to a brewer provided that the loan should continue for a period of five years 
and contained a covenant that the mortgagor should not, ‘during the 
continuance of the security,’ sell, on the premises, beer other than that 
supplied by the mortgagee. It was held that the covenant for the collateral 
advantage neither clogged redemption nor was oppressive and was therefore 
valid. The principles stated in ‘Biggs v. Hoddinott s ’ were approved by the 
House of Lords in ‘Noakes & Co. v. Rice. 9 ’ In that case a covenant in a 
mortgage of a leasehold public house provided that the mortgagor will not 
during the continuance of the term, ‘whether or not any principal or interest 
was still owing on the security,’ sell on the mortgage premises any malt 
liquors except such as shall have been purchased from the mortgagees. It 
was held that this was a clog on redemption in so far as it purported to “tie 
the public house after payment of principal moneys and interest due on the 
security. Lord Macnaghten observed as follows: 

“It seems to me to be contrary to principle that a mortgagee should 
stipulate with his mortgagor that, after full payment of principal, 
interest and costs, he should continue to receive, for a definite or an 
indefinite period, a share of the rents and profits of the mortgaged 
property as the result of an obligation arising from the contract made 
when the mortgage was created.” 

In ‘Bardley v. Carritt 10 ’ a stipulation in a mortgage of shares for a 
collateral advantage to the effect that the mortgagor undertook to use his best 
endeavours to secure that the mortgagee should “always thereafter” be 
employed as broker for the company was invalid as constituting a clog on 
redemption. In ‘Morgan v. Jaffreys 11 ’ a mortgage of licensed premises 
provided a term of 32 years, during which the mortgagor was bound to deal 
exclusively with the mortgagee in liquors at current market rates. The 
mortgagee could, however, call for the money earlier, but continue the “tie” 
for 31 years. It was held that the stipulation was a clog on redemption and 
therefore void. 

The law on the validity of stipulations for collateral advantages in 
mortgage deeds must now be taken to have been finally settled by the 
decision of the House of Lords in ‘Kreglinger v. New Patagonia Meat and 
Cold Storage Co., 12 ’ which must be regarded as the leading case on the point. 

5. (1863) 11 W R (Eng) 1936 (1037): 2 N R 
S41: 9 Jur (NS) 885: 132 R R 873, Broad v. 

Selfe. 

(1889) 58 L J Ch 355 (359): 37 W R (Eng) 

279 : 40 Ch D 449 : 60 L T 212: 53 J P 628, 

Jomee v. Kerr. 

6. (1890) 59 L J Ch 174(177). Field v. Hopkins, 

(1889) 58 L J Ch 361 (367): 41 Ch D 126: 60 
L T 614: 87 W R (Eng) 411, Mainland v. 

Upjohn. 

T. (1898) 67 L J Ch 540 (542): (1898) 2 Ch D 
*®7: 47 W R (Eng) 84: 79 L T 201: 14 T L 

: v 504. ■ *** 

8. (1898) 67 L J Ch 540 (542): (1896) 2 Ch D 


307: 47 W R (Eng) 84: 79 L T 201: 14 T L R 
504. 

9. (1902 ) 71 L J Ch 139 (144): 50 W R (Eng) 

305: 1902 App Cas 24: 86 L T 62: 66 J P 

147: 18 T L R 196. (Affirming (1900) 69 
L J Ch 635, Rice v. Noakes.) 

10. (1903 ) 72 L J K B 471 (475, 478): 1903 App 

Cas 253 (266): 57 W R (Eng) 636: 88 L T 
633: 19 T L R 466. (Reversing (1901) 70 

L J K B 832, Bradley v. Carritt.) 

11. (1910) 79 L J Ch 360 ( 363): 26 T L R 324: 
(1910) 1 Ch 620 : 74 J P 154. 

12. (1914) 83 L J Ch 79 (85): 109 L T 802 : 58 

S J 97 : 30 T L R 114: 1914 App Cas 25 (61). 
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In that case A advanced money to B upon security of a floating charge over 
all his property present and future, and agreed not to demand repayment 
for a period of five years, but B was to be at liberty to repay the debt at an 
earlier period on giving notice. The agreement also contained a provision 
that B should not sell any sheepskins to any purchasers other than the lenders 
for a period of five years from the date of the agreement so long as the 
lenders are willing to purchase the same at an agreed price. The loan was 
paid off before the expiration of the five years. It was held by the House of 
Lords that the option of purchasing the sheepskins was not terminated but 
continued for the period of five years. Lord Haldane, L. C., said: 

“A collateral advantage may be stipulated for by the mortgagee 
provided that he has not acted unfairly or oppressively, and provided 
that the bargain does not conflict with the third form of the principle: this 
is, that a mortgage (subject to the apparent exceptions in the case of 
a family arrangement to which I have already referred) cannot be made 
irredeemable, and that any stipulation which restricts or clogs the equity 
of redemption is void. It is obvious that the reason for the doctrine in 
this form is the same as that which gave rise to other forms. It is simply 
an assertion in a ‘different, way of the principle that once a mortgage 
always a mortgage, and nothing else.’ ” 

The result is that the mortgagor can, even at the time of the loan, 
agree to give some collateral advantage to the mortgagee provided — 

(a) it is not unfair, or 

(b) it does not clog the equity of redemption or is not otherwise 
inconsistent with the right to redeem. 

‘Kreglinger’s case 123 ’ was followed in ‘Re Cuban Land and Develop¬ 
ment Co., Ltd., 1,1 ’ and it was held that a collateral bargain with debenture 
stock-holders of a company to pay them one-third of the surplus assets in the 
event of winding up of the company and which did not in any way prevent 

the redemption of the debentures on payment of the amount due was not 
invalid. 


t The principles stated above have been applied in this country also. In 
‘Venkatarayanim Garu v. Subadrayamma 14 ’ where a mortgage with posses¬ 
sion was made by A in favour of B, and it was provided that Rs. 4000 per year 
were to be allowed to the mortgagee for certain charges that would be 
incurred by the mortgagee for the usual annual repairs, etc., to the mortgaged 
property, it was held by their Lordships of the Privy Council that this was not 
an agreement for a collateral advantage that can be objected to. Where 
the mortgagor of a mill agreed to pay the mortgagee remuneration as manager 
of the mill, it was held not to be bad. 10 Where A borrowed money from B 
for building a factory and mortgaged the factory and stipulated that he would 
pay two and a half per cent, commission ‘in perpetuity’ on the income of the 
factory, it was held that it was bad. 16 In the undermentioned case, 163 A 


INoakes & Co. v. Rice, (1902) 21 L J Ch 

139; Bradley v. Carritt, (1903) 72 L J K B 
471; Samual v. Jarrah Timber and Wood 
Paving Corporation, (1904) 73 L J Ch 526; 
Santley v. Wilde, (1899) 68 L J Ch 681. 
referred to.) 

12a. (1914) 83 L J Ch 79 (85): 109 L T 802: 58 
S. J. 97: 30 T. L R 114: 1914 App Cas 25 (61), 
Kreglinger v. New Patagonia Meat & Cold 
Storage Co. 

13. (1921) 90 L J Ch 440 (442): (1921) 2 Ch 
147: 125 L T 792: 65 S J 680. 

14. (’23) 10 AIR 1923 P C 26 (27): 50 Ind App 


41: 46 Mad 108: 71 Ind Cas 1035 (PC). 

15. (’ll) 10 Ind Cas 748 (764) (Bom), Hope 

Mills Limited v. Cowasji J. Readymoney. 

16. (’26) 13 AIR 1926 Bom 495 (496): 98 Ind 
Cas 696 (DB), Amratlal Gordhandas v. 
Keshava Lai Kuberdas. 

16a. (’44) 31 AIR 1944 All 204 (207): ILR (1944) 
All 302 (DB). Chhedi Lai v. Babu Nandan. 
(There is no such principle that a mortgagee 
shall not stipulate for any collateral ad¬ 
vantage for himself; nothing can be said 
against it, and he can enforce it, always 
assuming that the bargain is not unconscion- 
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mortgaged to B for Rs. 1200 His ‘kachha’ built tiled shop situated in a busy 
part of Benares. The mortgage deed stipulated that if the mortgagee (B) 
constructed any building on the mortgaged property by demolition of the 
•kachha shop, A would pay the entire cost of the construction with the mort¬ 
gage-money, at the time of redemption. B spent Rs. 8000 odd in constructing a 
new ‘pucca’ building in place of the dilapidated shop. It was held that in the 
circumstances of the case, the stipulation was not unconscionable or oppressive 
and did not amount to a clog. See also the undermentioned cases. 17 


34. Clog — Penalty in case of default. — A high rate of interest 1 or a 
provision for compound interest on default 2 is not a clog on redemption. But 
if such a provision amount to a ‘penalty’ within the meaning of S. 74 of the 
Contract Act the Court will relieve against the penalty. 3 Excessive interest 
not amounting to a penalty may also be relieved against under the provisions 
of the Usurious Loans Act, 1918. 4 But apart from these provisions, there is 
nothing to authorise the Court to interfere with the sanctity of contracts. 5 


able or oppressive. Nor is there any such 
principle namely, that where a collateral 
advantage is stipulated for by the mort¬ 
gagee as a condition of the loan, that ad¬ 
vantage or contract is to be presumed to 
have been given or made under pressure. 
There is no such presumption, but each case 
must be decided according to its own cir¬ 
cumstances. Observations of Sir Francis 
Jeune in Stanley v. Wilde, (1899) 2 Ch 474, 
approved.) 

17. (1900 ) 22 All 238 (240): 1900 All W N 49 
(DB), Bimal Jati v. Biranja Kuar. 

(09) 3 Sind L R 130 (131): 4 Ind Cas 610 
(611) (DB), Abdulah Muso v. Ptrbux. (Any 
collateral covenant which though advanta¬ 
geous to mortgagee does not fetter redemp¬ 
tion is not a clog.) 

SECTION 60—NOTE 34 

1. t(’26) 13 AIR 1926 Oudh 408 (409): 1 Luck 
354: 29 Oudh Cas 253: 96 Ind Cas 413, Ram 
Prasad v. Khusal Singh. 

(•20) 7 AIR 1920 Oudh 114 (119): 58 Ind 
Cas 115, Saheb Bakhsh v. Md. All Moham¬ 
mad Khan. 

C29) 16 AIR 1929 Oudh 30 (32): 4 Luck 
147: 113 Ind Cas 46 (DB). Sarfaraz Singh 
v. Udwat Singh. (Not by itself sufficient 
to support a plea of clog, in the absence of 
undue influence or unfair dealing.) 

C30) 17 AIR 1930 Cal 207 (208): 56 Cal 960: 
119 Ind Cas 207 (DB). Ram Krishna v. 
Heramba Chandra. 

(’28) 15 AIR 1928 Oudh 330 (333): 110 Ind 
Cas 91 (DB), SuraJ Baksh Singh v. Ajudhia 
Singh. 

C29) 16 AIR 1929 All 411 (413): 119 Ind 
Cas 439, Faqir Past v. Beharl Kundigar. 
(Provided that the parties entered into the 
contract with eyes open and on equal terms, 
and that the terms of the mortgage were 
clear and not equivocal.) 

C26) 92 Ind Cas 665 (666) (Oudh). Sarda 
Bux Singh v. Kandhia Bux. 

2. f(*93) 20 Cal 360 (365) (DB). Snrya Narain 
V. Jogendra Narain. 

C30) 17 AIR 1930 Cal 207 (208): 56 Cal 
960: 119 Ind Cas 207 (DB). Ram Krishna 


v. Heramba Chandra. 

(’04) 28 Bom 371 (377): 6 Bom L R 307 
(DB), Hari v. Ramji. 

3. *(’34) 21 AIR 1934 Mad 31 (36. 40): 148 Ind 
Cas 467 (FB), Ramakrishnayya v. Venkata 
Somayajulu. (Compound interest is not 
always p?nal. but shall amount to penalty 
if it is excessive or abnormal.) 

C18) 5 AIR 1918 Cal 557 (568): 40 Ind Cas 
865 (DB), Syam Peary Dassya v. Eastern 
Mortgage and Agency & Co., Ltd. 

(’33) 20 AIR 1933 All 70 (71): 54 All 1041: 
143 Ind Cas 409 (DB). Mt. Sabratan v. 
Dhanpat. 

C23) 10 AIR 1923 Rang 61 (64): 11 Low Bur 
Rul 356: 68 Ind Cas 887 (DB). Ko Thine v. 
Ismail Cassim Morad. 

(’91) 1891 Pun Re No. 99. p. 471 (472) 

(DB), Basaiva Singh v. Hem Singh. 

C28) 15 AIR 1928 Lah 601 (603. 604): 112 
Ind Cas 602 (DB), Mt. Jaswant Kuar v. 
Gajan Singh. 

C24) 11 AIR 1924 Bom 264 (268): 87 Ind 
Cas 129, Nadershaw v. Shirinbai. 

( 88) 2 C P L R 9 (15). Sadasheo Balkrishna 
v. Krishna Rao. 

I See also C31) 18 AIR 1931 Nag 91 (92. 93): 
130 Ind Cas 817. Sitaram v. Ramrao. 

C13) 20 Ind Cas 812 (814) (DB) (Lah), Aziz 
Khan v. Duni Chand. 

(’30) 17 AIR 1930 Lah 148 (149): 122 Ind 
Cas 477 (DB). Bishen Das v. Gurdas Mai.) 

4. t(’33) 20 AIR 1933 All 70 (71): 54 All 1041- 
143 Ind Cas 409 (DB). Mt. Sabratan v. 
Dhanpat. 

(’14) 1 AIR 1914 Lah 241 (242): 24 Ind Cas 
926 (DB). Sundnr Singh v Hukam Singh. 
(Interest at Re. 1-4 per cent, per mensem 
not excessive.) 

(’30) 17 AIR 1930 Oudh 173 (175): 4 Luck 
415: 126 Ind Cas 673 (DB). Gajraj Singh v. 
Munnu Lai. 

ISee also ('ll) n ind Cas 519 (520. 521) 
(DB) (Lah). Rehana v. Zaman. (Un¬ 
conscionable terms relieved against.)] 

5. t(’33) 20 AIR 1933 All 70 (71. 73): 54 All 
1041: 143 Ind Cas 409 (DB). Mt. Sabratan 


3T.P. 70 
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In ‘Aziz Khan v. Duni Chand G ’ where the mortgagor undertook to pay 
interest at 25 per cent, per annum, and also to Pp^ompound mterest at that 
rate in case of default in payment, it was held by their Lordships of the 
Privy Council that in the absence of evidence that the contract was entered 
into under pressure or undue influence, no relief could be given on grounds 

of mere hardship. 7 

A stipulation that the mortgage shall be redeemable only on payment, 
at a future time or on the happening of a given event, of a larger sum than 
that advanced, even though interest is made payable in the meanwhile is 
not a clog. 8 Thus, in the undermentioned cases, 9 it was held that a stipula¬ 
tion for payment of ‘deorha’ (one and half times the pnncipal amount 
advanced) at redemption was not a clog on redemption. Where it was 
stipulated that on default of payment on a particular day the mortgage could 
only be redeemed by payment of one ‘mura’ of rice for each rupee of the 
mortgage money, and the price of rice rose m the market it was held that 
the stipulation was a penal one and should not be enforced. 

35 . Clog—Stipulation that mortgage will not he redeemed before 
paying other amounts due.—A stipuation to combine two or more mortgages 
is valid, and is not a clog on redemption. This is recognised by S. 61. See 
Note 5 on that section. 

Where the subsequent mortgage is not only for the second advance but 
incorporates the prior mortgage, then the former is really a mortgage for 
both the amounts, and the stipulation to pay them both together is merely 
a stipulation to pay the ‘mortgage-money secured’ and is not a clog on 

redemption. 1 

Where the mortgagor sells a portion of the mortgaged property after 
the first mortgage and then executes a second mortgage, stipulating that he 
will not redeem the first without redeeming the second, the stipulation is not 


binding on the purchaser. 2 

A stipulation in a mortgage that the mortgagor will not redeem it 
without paying an earlier ‘personal debt’ was held not to be a clog on redemp¬ 
tion in cases before the Act. 3 In cases coming under the Act, such a stipula¬ 
tion ‘in the mortgage’ will clearly be a clog on redemption. 4 A mere stipula¬ 
tion, however, that the mortgagor will, at the time of redemption, pay other 
sums also is not a clog on redemption, if the redemption itself is not fettered 

thereby. 5 

36. Hard terms—Not a clog. — The mere fact that the terms of the 
mortgage are hard is not a clog on redemption. 1 _ 


(’30) 17 AIR 1930 Cal 207 (208): 56 Cal 960: 
119 Ind Cas 207 (DB). Ram Krishna v. 
Heramba Chandra. 

[See also (’20) 7 AIR 1920 Oudh 114 (120): 
58 Ind Cas 115. Saheb Baksh Singh v. Md. 
Alimohamad Khan.] 

6. (’18) 5 AIR 1918 P C 48 (49): 1918 Pun Re 
No. 101: 48 Ind Cas 933 (PC). 

7. See also (’ll) 10 Ind Cas 14 (14) (DB) 
(All). Sri Chand v. Naidar Singh. 

8. (’07) 10 Oudh Cas 214 (218). Miran Baksh 
v. Bajrang. 

(■04) 28 Bom 371 (375): 6 Bom L R 307 
(DB), Hari v. Ramji. 

9. (’07) 10 Oudh Cas 214 (218). Miran Baksh 
v. Bajrang. 

(’26) 13 AIR 1926 Oudh 502 (503, 504): 96 
Ind Cas 538, Lala v. Hira Jan Berin. 

10. (1862) 1 Mad H C R 81 (82) (DB). Myilaraya 


v. Subbaraya Bhut. 

SECTION 60—NOTE 35 

1 . (’04) 28 Bom 349 (358. 359): 6 Bom L R 
313 (FB), Hari v. Vishnu. 

2. (’09) 3 Ind Cas 44 (45) (DB) (All). Naurang 
Lai v. Pratap. 

3. (’09) 2 Ind Cas 469 (471) (DB) (Bom). 
Hiralal v. Narsilal. 

(’94) 18 Bom 755 (757) (DB), Sundar Malhar 
Patel v. Bapuji Shridhar. 

4. (’09) 2 Ind Cas 469 (471) (DB) (Bom). 
Hiralal v. Narsilal. 

5. (’28) 15 AIR 1928 All 99 (100): 108 Ind Cas 
149 (DB), Ram Kishore v. Ram Nandan. 
[See also (1894) 63 L J Ch 239 (241): (1894) 
1 Ch 218: 42 W R (Eng) 220: 69 L T 823*. » 
R 53, Eyre v. Wynn Mackenzie .1 

SECTION 60—NOTE 36 

1. (’19) 6 AIR 1919 Lah 5 (5): 1919 Pun «e 
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mortgagor should pay the mor'teaue h6r6 3 m °S? age , deed provides that the 
of ‘his own pocket’ without ge-rr V° ne y’ within the stipulated time out 

a provision would be a clog on tho°prf h T' 8U f S *j 6 mortgagecl P r °Perty, such 
of the Privy Council said § “Tt * q t J °[ redemption. 1 Their Lordships 

illegal, as IS to an JrrnLl^ ° UhtM indeed ’ if U would not be 

the mortgage property from Xt 3Chment on a mortgagor’s right to redeem 
do so.” 3 Property trom whatever source he might procure the funds to 

loan from‘anybody 3 ‘or ‘ that he° w^f nof f With ° Ut rec0urse to a 

consent of the mortgagee 1 is similarly a clojTonLdemS^BuT 

tion that the mortgagor mi^ht redeem w™ ^ V , But a stl P ula ' 

without alienating* other^ropertyof* Ws^was^eld^ooH^^tJ 13 C ° UM d ° S ° 
concession personal to the mortgagor and not available to his'asslgnee^" 
_____ bee also the undermentioned cases. 0 


No. 94: 52 Ind Cas 542 (DB). Nihal v. Shib 

Sant Kumar. (Mortgage for forty years_ 

Interest at 2 per cent, per month—Suit be¬ 
fore expiry of forty years premature, 
though terms hard.) 

t('19) 6 AIR 1919 Lah 407 (408): 49 Ind 
Cas 946, Nathu Ram v. Shadi Ram. (Mort¬ 
gage for 30 years—Interest payable at the 
rate of 12 annas per cent.—Interest to be 
calculated every four years and then added 
to principal if not paid — Mortgagee given 
possession with liberty to make some im¬ 
provements, cost for which was chargeable 
at time of redemption — Conditions though 
onerous, held not clog on redemption—Suit 
to redeem before expiry of period held 
premature.) 

SECTION 60—NOTE 37 

1 ‘t(’30) 17 AIR 1930 All 283 (285): 126 Ind 

Cas 366 (DB), Kirpal Singh v. Sheoambar 
Singh . 

(’27) 14 AIR 1927 Oudh 199 ( 200): 2 Luck 

5 ® 4 = 102 Ind Cas 263 (DB), Kuddi Lai v. 
Aisha Jehan Begam. 

C92) 16 Bom 599 ( 601, 602) (DB), Trimbak 
Jivaji v. Sakharam Copal. 

(’27) 14 AIR 1927 Oudh 237 (237): 102 Ind 
Cas 62 (DB), Dargahi Lai v. Mt. Rafiqunnissa 

(’i6) 3 AIR 1916 P C 49 (51): 38 All 570: 
43 Ind App 284: 36 Ind Cas 38 (PC) 
Jhanda Singh v. Wahid-ud-din. 

I See also ('81) 3 All 369 (377. 378) (FB). 
Ram Saran Lai v. Amrita Kuar.l 

3 * * IR , 1914 *A1I 334 (336): 36 All 551: 

ni, 705 (DB) ’ Sarabdawan Singh v. 

Bijai Singh. 

(■22) 9 AIR 1922 Oudh 221 (223): 68 Ind Cas 
998, Zulflcar Ali v. Suraj Prasad. 

(’25) 12 AIR 1925 All 34 (35): 80 Ind Cas 

944 (DB), Ram Canesh Rai v. Rup Narain 
Rut. 

4 * AJ 4 ™ AIR 1924 Mad 57 (62): 76 Ind Cas 
467 (DB), Visvanathan Chettg v. Ethirajulu 
Cfietty. 

5 * i M) AIR 1928 AU 731 (134): 108 Ind 
Ca* 561 (DB), Shiam Lai v. Jagdamba 
JrraMoa . x 

(’05) 9 Cal W N 789 (791) (DB), Durga 
Perehad v. Dukhi Rog. 


2 . 


(34) 21 AIR 1934 All 888 (889): 150 Ind 
Cas 879, Hardwar Bhagat v. Sita Ram Rai 
(Where a mortgage deed provided that the 
mortgagor would pay the rent of the fields 
mortgaged to the z.'mindar, and that if he 
faded to so pay it and the mortgagee paid 
it, the equity of redemption would be lost 
and the mortgagee would become th» 
owner of the property—Held that the clause 

rZL o C A°fo° n the eQUity of redem plion.) 
<*> A 3 AIR 1926 All 171 (172): 90 Ind Cas 
787 (DB). Jeut Koeri v. Mathura Koeri. 
(Profits of property mortgaged not being 
sufficient to cover interest — Provision to 
pay balance of interest at the time of re¬ 
demption. if enforceable— Held, not a clog 
on equity of redemption.) 

C04) 26 All 479 (482): 1 All L Jour 133 
(DB). Bhawani v. Sheodihal. (A usufruc¬ 
tuary mortgage, under which the mortgagee 
was empowered to be in possession of the 
mortgaged property for 15 years, enjoying 
the profits in lieu of interest, provided that 
"if the property be found to have been 
mortgaged or hypothecated or transferred to 
any one, or if there should arise any cause 
which might be considered likely to cause 
the total or partial loss of the principal 
mortgage-money and interest, th 2 mortgagee 
shall have power to realize the entire mort¬ 
gage-money, with interest thereon at the 
rate of Rs. 3-2-0 per cent, per mensem” 
from the mortgagor and his property, 
without waiting for the expiration of term 
Held that this condition in the mortgage 
deed was neither unreasonable nor oppres¬ 
sive, and it did not therefore give a right 
to redeem before the expiry of the term 
of the mortgage.) 

(’10) 13 Oudh Cas 128 (135): 6 Ind Cas 997 
(1000) (DB). Kandhal Singh v. BabuZ 
Hiranj Kunwar. 

IDB> 2 ri,f! 712 ' 7 “ ,: 3 A " L Jour 634 
(DB) Chhater Mai v. Baijnath. (Where 

SLlJT 3 i°J a morteaee deed contained a 
clause to the effect that the mortgagor 

lld be entitled to redeem the mort¬ 
gage without first paying up rents of the 
same property i n case he held it as a 
tenant of the mortgagee—Held that this 
clause did not create a clog on the equity 
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38. Clogging provisions not binding even on transferees of equity of 
redemption.— Where a provision in a mortgage deed is a clog on redemption 
it is void not only as against the mortgagor but also against purchasers of 
the equity of redemption, 1 " 2 or against subsequent mortgagees of the 
property. In the undermentioned case 3 it was, however, held that it is not 
open to the transferee of the mortgagor to plead that a long period fixed for 
redemption was excessive. It is submitted that this view is not correct. 

39. Clogging provisions, when should be impeached.—It has been held 
in a Nagpur case 1 that relief against a clogging provision is an equitable 
relief which is not granted as a matter of course but granted only if impeached 
within a reasonable time. Where the mortgage was executed in 1880 and 
the suit was brought in 1920, it was held that relief against a stipulation 
amounting to a clog on redemption should not be given. It is submitted this 
view is not correct. In this country the right of redemption is not an equit¬ 
able right as it is in England, but a ‘statutory’ right which cannot be qualified 
by any contract to the contrary. 


40. Provision for reasonable notice before redemption. — In England, 
the mortgagor must, after default, give six months’ notice to the mortgagee 
of his intention to redeem, or six months’ interest in lieu of notice. 1 The 
reason is that ‘at law,’ the mortgagor has, after default, lost his estate and 
can be let in to redeem only in ‘equity,’ and a Court of Equity will not assist 
him unless he does equity and it is equitable that he shall give six months 
notice to enable the mortgagee to provide another place for the money. 2 The 
rule of six months’ notice does not apply, however, where the mortgagee 
takes possession of the mortgaged property. Such conduct is equivalent 
to demanding the mortgage amount and the mortgage can be redeemed 
immediately possession is so taken. 3 On the same principle, where the 
mortgagee sues for the recovery of his money, he cannot claim six months 
notice or interest in lieu thereof. He can claim interest only up to the date 
of payment. 4 The reason of the rule of six months’ notice does not apply to 


of redemption.) 

(*2 >) 12 AIR 1925 Nag 11 (15): 79 Ind Cas 
870. Rrnna v. Wam'inmo. (Covenant for 
quiet rn'ovm'nt in usufructuary mortgage 
is not a clog.) 

SECTION GO—NOTE 38 

1-2. (*48) 35 AIR 1948 E P 17 (18) (DB). 

' Sunder Singh v. Larhhmin Singh. (Dis¬ 
tinction has to be drawn be'ween provi¬ 
sions nf g n:ra) validity avoided against 
mor gagor pers'nally by reason of pres¬ 
sure or undue inlu n:: brought to bear 
up n him and provisions which when form¬ 
ing part of the ac'ual mortgage contract 
had. under the genera) law no validity at 
all. AIR 1925 Lah 4f held no longer good 
law ) 

*(T0' 17 AIR 1930 P C 142 il44): 11 Lah 
251: 57 Ind App IGS' 123 Ind Cas 554 (PC). 
Mehrbin Fhrn v. Makhnna. 

C20i 7 AIR 1920 Pat 144 (1451: 5 Pat L 
Jour 423: 57 Tnd Cas 337 (DB), Ram 

Namin v. Sura h Na*h 

(">7> 24 AIR 1937 Lah 49 (52): 168 Ind Cas 
452 (DB >. Rattan Singh v Kishen Das. 

3. (‘23) 10 AIR 1923 All 123 (123): 77 Ind 

Cas 56 (DB). Rim Samujh v. Shcoraj 
Tewiri. 


SECTION 60—NOTE 39 

1 . (’23) 10 AIR 1923 Nag 60 (61): 19 Nag L 
R 1: 69 Ind Cas 511. Bhika v. Sheikh Amir. 

SECTION 60—NOTE 40 

1. (1934) 103 L J Ch 168 (171): 1934 Ch 322: 
150 L T 335. Cromwell Property Investment 
Co. v. Western and Toovey. 

(1891) 60 L J Ch 694 (696): 65 L T 334 : 40 
W R (Eng) 32: (1891) 3 Ch 550. Smith v. 
Smith. 

(1867) 36 L J Ch 671 (672): 15 W R (Eng) 
1077: 17 L T 100. Bartlett v. Franklin. 
(1862) 54 E R 1142 (1142): 31 L J Ch 806: T 
L T 122: 10 W R (Eng) 728: 31 Beav 270. 
Day v. Day. 

(1889) 38 W R (Eng) Dig 138 (138): 1889 
W N 95. Johnson v. Evans. 

Also See S. 84. Note 14. 

2. (1934) 103 L J Ch 168 (171). 1934 Ch 322: 
150 L T 335. Cromipell Property Investment 
Co. v. Western and Toovey. 

[See also (1934) 103 L J Ch 311 (313): 151 
L T 96: 1934 Ch 442. Davis v. Symons-l 

3. (1896) 65 L J Ch 542 (543. 544): (1896) 1 
Ch 648 : 44 W R (Eng) 523. Bovill v. Endie. 

4. (1883) 32 W R (Eng) Dig 137 (138): 23 Ch 
D 372. In re Alcock ^Prescott v. Phipps- 
(1871) 20 W R (Eng) Dig 7 (7): 13 EQ l" 6 * 
Letts v. Hutchins. 
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equitable mortgages and consequently the rule itself does not apply to such 
mortgages. 5 

In this country, there is no such rule requiring any notice to be given 
1*1 f e re< ^ em Pti° n *' > But, under the present section a provision for ‘reason- 
able notice before payment or tender of the mortgage-money may validly 
be made by the parties. 1 7 It cannot, therefore, be considered a clog on 
redemption. Where a deed provided for notice by the mortgagee as well 
as by the mortgagor and the mortgagee gave notice for payment, it was held 
that a little delay by mutual agreement on the part of the mortgagor to pay 
die amount did not necessitate a notice by the mortgagor or payment of 
interest in lieu of notice. 8 9 Where a deed provided that if the ‘mortgagee’ 
wanted payment he must give notice before the beginning of the cultivation 
season of the particular year, it was held that this provision did not disable 
the ‘mortgagor’ from redeeming the mortgage at any time. 0 

There has been a difference of opinion as to whether a provision for 
redemption only in a ‘particular month or season’ of any year is valid. In 
the undermentioned cases 10 it has been held that such a provision is not a clog 
on redemption and is valid.. A contrary view was expressed in 
the cases noted below. 11 In ‘Suppan Chettiar v. Rangan Chetty 12 ’ 
where the mortgage deed provided for a right of redemption only on ‘one’ 
particular day of the year, it was held that this was a clog on redemption. 
The fourth paragraph of this section furnishes a ‘test’ for determining 
whether such provisions are valid or not. If the provision is one which can 
be regarded as providing for ‘reasonable’ notice, having regard to the nature 
of the property mortgaged and to the other circumstances, it will be valid. 13 
If, however, the provision is not a reasonable one, but is intended in subs¬ 
tance to fetter the right of redemption, it will not be valid. 


41. Redemption piecemeal of mortgaged property — Last paragraph 
of the section. — It is an important principle of the law of mortgage that a 


5. (1892) 61 L J Ch 231 (232): (1892) 1 Ch 
385: 66 L T 178: 40 W R (Eng) 261. Fitz¬ 
gerald Trustee v. Mellerish. 

6. (’07) 17 Mad L Join* 177 (178) (DB), 

Chengiah v. Pichayya. 

7. (’24) 11 AIR 1924 Bom 264 (269): 87 Ind 
Cas 129, NadeTshaw Sheriarji Rabadl v. 
Shirinbai Bapuji Musa. 

8. (’24) 11 AIR 1924 Bom 264 (269. 270): 7 

Ind Cas 129, Nadershaw Sheriarji Rabadi v. 
Shirinbai Bapuji Musa. 

9. (’23) 10 AIR 1923 Mad 553 (556): 74 Ind 
Cas 309 (DB), Ririchan v. Raman. 

10. (’46) 33 AIR 1946 Mad 542 (544): ILR (1946) 

Mad 739: 228 Ind Cas 501 (FB), Kadlr Bibi 

v. M. V. Mailappa Pillal. (Though S. 60 of 

the Transfer of Property Act Is unqualified 
in Its terms £nd contains no saving provi¬ 
sion, as other sections do, in favour of con¬ 
tracts to the contrary, it does not however 
mean that the parties to a mortgage are 
precluded from deciding for themselves 
what is reasonable notice. Usufructuary 
mortgage—Provision that if mortgagor did 
not redeem on the date fixed for payment 
he shall have the right of redemption by 
paying the amount in the 30th Pangumie 
(12th April) of any subsequent year—Pro¬ 
vision for for “reasonable notice’’ and valid.) 
<’17) 4 AIR 1917 Oudh 123 (124): 40 Ind 


Cas 381, Karim Baksh v. lndu Shah. 

(’94) 1894 All W N 143 (144) (DB), Bansi 
v. Girdhar Lai. 

C30) 17 AIR 1930 All 283 (285): 126 Ind 
Cas 366 (DB), Kirpal Singh v. Sheoambar 
Singh. 

(’26) 13 AIR 1926 All 665 (666, 667): 48 All 
Oil: 96 Ind Cas 1 (DB). Gokul Kalwar v. 
Chandar Shekhar. (Assumed.) 

[See also (T9) 6 AIR 1919 Mad 847 (848): 
47 Ind Cas 852 (DB), Ranga Pillai v. 
Narasimma Aiyangar. (Assumed.) J 

11. <T4) 1 AIR 1914 Mad 563 (563): 22 Ind Cas 
907 (DB), Govinda Menon v. Chathu Menon. 
(Provision for redemption within particular 
dates of any year is a clog.) 

(T9) 6 AIR 1919 Oudh 385 (386): 51 Ind 
Cas 880, Anant Ram v. Kalwa. (Provision 
for redmption in a particular season—Suit 
can be brought at any time.) 

(’06) 16 Mad L Jour 146 (148) (DB), 

Chinnasamy Reddiar v. Krishna Reddy. 

12. (’38) 25 AIR 1938 Mad 405 (409): 182 Ind 
Cas 287 (DB). 

13. See (’46) 33 AIR 1946 Mad 542 (544): IL.R 
(1946) Mad 739: 228 Ind Cas 501 (FB), 
Kadir Bibi v. Af. V. Mailappa Pillai. (Parties 
can provide as to what is reasonable notice 
for redemption.) 
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mortgage is one and ‘indivisible, 1 ’ and so long as the integrity of the mortgage 
remains intact, every part of the mortgaged property is liable for the whole 
amount. a One result of the application of this principle is that if the 
mortgagee does not agree, a mortgagor or a person interested in a’part of 
the mortgaged property cannot redeem a part of the mortgaged property by 
payment of a ‘proportionate part of the mortgage-debt.’ 2 On the other hand 


SECTION 60—NOTE 41 

1. *(’40) 27 AIR 1940 Mad 498 (501): 190 Ind 
Cas 858 (DB). Krishna Iyer v. Susai Reddiar. 
C69) 1869 Pun Re No. 95. RuIIia Ram v. 
Enayat Shah. 

t('06) 2 Nag L R 116 (117), Dindayal v. 
Sheoraj Singh. (The character of indivi¬ 
sibility exists not only with reference to 
the mortgagee, who may generally be more 
benefited thereby, but also with reference 
to the mortgagor.) 

( ’14) 1 AIR 1914 Nag 31 (31): 10 Nag L R 
72: 24 Ind Cas 831, Nagorao v. Nago. (The 
Civil Procedure Code. 1908. does not affect 
the rule regarding the indivisibility of a 
mortgage nor the Mitakshara rule that no 
coparcener has a definite share till parti¬ 
tion is made.) 

(’84) 8 Bom 481 (489): 1884 Bom P J 120 
(DB). Trimbuk Dalkrishna v. Narayan 
Damodar. 

< 92) 1892 Pun Re No. 42 p. 156 (159) (DB), 
lmdad Alt v. Ghulam Jilani. 

C28) 15 AIR 1928 Sind 101 (102): 22 Sind 
L R 243: 106 Ind Cas 872, Abdul Rahim v. 
Abdul Hussein. 

C29) 16 AIR 1929 Bom 139 (141): 53 Bom 
353: 116 Ind Cas 225, Shankar Mahadeo v. 
Bhilcaji Ramchandra. 

< 30) 17 AIR 1930 Bom 466 (467): 54 Bom 
625: 128 Ind Cas 417 (FB). Motilal Jadav v. 
Samal Bechar. 

('22) 64 Ind Cas 211 (213) (DB) (Lah). 
Anand Singh v. Niamat. (A mortgagee is 
fully entitled in law to effect an assignment 
of his mortgagee rights either in whole or 
in part, and if he does in part, this does 
not mean that he is destroying the indivi¬ 
sibility and integrity of the mortgage secu¬ 
rity qua the mortgagor.) 

(’23) 10 AIR 1923 Rang 119 (119): 4 Upp 
Bur Rul 132: 70 I. C. 530, Maung So v. 
Devigyan. 

(’33) 20 AIR 1933 Rang 392 (393): 150 Ind 
Cas 692 (DB). Bank of Chettinad, Ltd. v. 
C. T. A. C. T. Firm. 

t(’24) 11 AIR 1924 Nag 266 (268): 20 Nag 
L R 115: 87 Ind Cas 87, Laxman Singh v. 
Janardan. (Mortgagee accepting part of 
mortgaged property in lieu of his whole 
mortgage-debt does not affect the indivi¬ 
sibility and the party entitled to redeem 
cannot redeem the portion so taken by pay¬ 
ing proportionate mortgage-debt.) 

(’40) 27 AIR 1940 Cal 60 (64): 186 Ind Cas 
833. Jnanendra Nath v. Sashi Mukhi Debya. 
(Obiter.) 

(’27) 14 AIR 1927 Pat 117 (122): 98 Ind Cas 
968 (DB), Mahammad Tabarak Ali v. Dalip 
Narain. 

*(’09) 1 Ind Cas 264 (277) (DB) (Cal), 
Debendra Nath v. Mirza Abdul. 


(’37) 24 AIR 1937 Mad 136 (137): 168 I. C. 
899, Periakaruppa Pillai v. Satyanarayana - 
moorthi. 

*(’16) 3 AIR 1916 Mad 863 (865): 38 Mad 
310: 17 Ind Cas 837 (DB). Rathna Mudali 
v. Perumal Reddy. 

(12) 15 Ind Cas 605 (606) (DB) (Mad), 
Velayadain Chetty v. Alangaran Chetty. 
[See (’77) 3 Cal 397 (409): 5 Ind App 18 

(PC), Norender Narain Singh v. Dwarka 
Lai Mundur.] 

[See also (’35) 22 AIR 1935 All 391 (394): 
154 Ind Cas 437 (DB), Lachhmi Narain v. 
Babu Ram. (But where there is severence 
of interest as between mortgagees with 
consent of mortgagor, position is different 
so far as frame of suit is concerned—It is 
better that suits by mortgagees are con¬ 
solidated.) 1 

la. [See (’47) 34 AIR 1947 Oudh 122 (126): 22 
Luck 37: 228 Ind Cas 225, Husain Mirza v. 
Raghubar Dayal. (Release of part of 
charged property from charge by owner’s 
action Effect—Charge-holder can recover 

entire amount of charge from remaining 
property.) J 
See also S. 67 N. 27. 

2. (’49) 36 AIR 1949 Nag 296 (297): ILR (1949) 
Nag 60 (DB), Suryanarayan v. Daulatrao. 
(Subsequent mortgagee of portion of the 
mortgaged property cannot redeem such 
portion by paying proportionate amount— 
The fact that a decree has been passed on 
the mortgage does not alter the position— 
Hence in an appeal from a preliminary 
decree on the mortgage, the subsequent 
mortgagee cannot ask for the exclusion of 
the portion mortgaged to him on his pay¬ 
ment of a proportionate part of the mort¬ 
gage money.) 

(’47) 34 AIR 1947 Pesh 45 (48) (DB), Mian 
Mohd. Sher Mohd. v. Abdul Karim. 

(’06) 28 All 1 (17): 32 Ind App 229 (PC), 
Chaudhri Ahmad Bakhsh v. Seth Raghubar 
Dayal. 

(’37) 24 AIR 1937 P C 124 (126): ILR 
(1937) Lah 245: 31 Sind L R 271: 64 Ind 
App 126: 167 Ind Cas 786 (PC), Nathu Mai 
v. Raman Mai. 

(’36) 23 AIR 1936 All 595 (597): 164 Ind 
Cas 613 (DB), Ram Chand v. Pt. Parbu 
Dayal. 

t(’37) 24 AIR 1937 Mad 136 (137): 168 Ind 
Cas 899. Periakaruppa Pillai v. Satya - 
narayanamoorthi. 

(’28) 15 AIR 1928 Sind 101 (102, 103): 22 
Sind L R 243: 106 Ind Cas 872, Abdul Rahim 
v. Abdul Hussein. (As between the mort¬ 
gagee and the holders of equity of redemp¬ 
tion the former is not bound to distribute 
his debt rateably upon the mortgage pro¬ 
perties—He has a right to recover the whole 
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even if the mortgagee is willing to allow partial redemption, a mortgagor or 
other person entitled to redeem, though entitled only to or interested in a 


of his debt from whatever portion of the 
mortgage property he wishes to proceed 
against.) 

C23) 10 AIR 1923 Rang 119 (120): 4 Upp 
Bur Rul 132: 70 Ind Cas 530, Maung So v. 
Devigyan. 

(’69) 1869 Pun Re No. 95. Rullia Ram v. 
Enayat Shah. 

(’24) 11 AIR 1924 Nag 266 (268): 20 Nag 
L R 115: 87 Ind Cas 87, Laxmansingh v. 
Janardan. 

(’78) 1878 Pun Re No. 76 p. 241 (242), 

Mahmud Khan v. Bhai Balkishen. 

(’04) 1904 Pun Re No. 2 p. 12 (15): 1904 Pun 
L R No. 48 (DB), Bahram Khan v. Saidal 
Khan. 

(’83) 7 Bom 467 (472): 8 Ind Jur 90 (DB), 
Gansavant Bal Savant v. Narayan Dhond 
Savant. 

(’27) 14 AIR 1927 Oudh 542 (543): 102 Ind 
Cas 708 (DB), Balgobind v. Bankateshar 
Ravan. 

*(’09) 1 Ind Cas 264 (277) (DB) (Cal). 
Debendra Nath Sen v. Mirza Abdul. 

(’01) 5 Cal W N 83 (85) (DB), Girish 
Chunder Dey v. Juramoni De. 
t(’21) 8 AIR 1921 Cal 792 (794): 70 Ind Cas 
542 (DB), Dinanath Mahish v. Nabakumar 
Hajra. (Apportionment will not be forced 
upon the mortgagee unless some special 
equitable considerations are established.) 
(’75) 24 Suth W R 24 (24) (DB). Nathoo 
Sahoo v. Lalla Ameer Chand. (A part 
owner cannot redeem in part.) 

(’66) 6 Suth W R 240 (244) (FB), Maharanee 
Wazuroonissa v. Bebee Saeedun. 

(1865) 3 Suth W R Misc 4 (4) (DB), Boodhoo 
Singh v. Kishen Chunder Ghose. 

(1864) 1864 Suth W R Gap No. 216 (217) 
(DB), Syud Hashim v. Baboo Aujeet Singh. 
(Purchaser of a part of mortgaged proper¬ 
ty in revenue sales cannot insist upon the 
redemption of his part.) 

(1864) 1864 Suth W R Gap No. 75 (76) (DB), 
Moulvi Razeeooddeen v. Jhubboo Singh. 
(1900 ) 4 Cal W N 507 (507) (DB). Surya 
Bibl v. Monindra Nath Roy. 

C72) 17 Suth W R 342 (343) (DB), Joy- 
goblnd Roy v. Bundhoo Singh. 

(’74) 22 Suth W R 262 (263) (DB), Shaikh 
Imam Ali v. Oograh Singh. (Usufructuary 
mortgage in favour of two persons jointly 
—Mortgagees entering in possession and 
dividing the property between themselves 
—Mortgagor cannot redeem one without 
paying the other—He must pay both of 
them at the same time.) 

C09) 2 Ind Cas 662 (668) (DB) (Cal). 
Aughore Kumar Ganguli v. Mohamed 
Mussa. 

(’20) 7 AIR 1920 Pat 67 (69): 5 Pat L Jour 
«44: 58 Ind Cas 129 (DB). Ram Narain v. 
MurUdhar. 

(’26) 13 AIR 1926 Pat 94 (100) (DB), Sripat 
Singh v. Naresh Chandra. 

(•99) 22 Mad 209 (212) (DB). Huthasanan 
Nambudri v. Parmeshwaran Nambudri. 


(’80) 2 Mad 223 (225) (DB), Asansab 

Ravuthan v. Vamana Rau. 

(’15) 2 AIR 1915 Lah 228 (232): 1915 Pun 
Re No. 83: 31 Ind Cas 230 (DB), Fazluddin 
v. Kharak Singh. 

*(’40) 27 AIR 1940 Mad 498 (501): 190 Ind 
Cas 858 (DB), Eswara Krishna v. Susai 
Reddiar. 

(’84) 8 Bom 481 (488): 1884 Bom P_J 120 
(DB), Trimbak Balkrishna v. Naryan 
Damodar. (In a mortgage of ancestral 
property by father, unless the mortgage 
deed provides for redemption of son’s in¬ 
terest by payment of proportionate part of 
debt, the mortgage is indivisible.) 

(’15) 2 AIR 1915 Mad 944 (945): 26 Ind Cas 
194 (DB), Panchanadam Pillai v. Sella 
Pillai. (Section 60 of the Transfer of Pro¬ 
perty Act cannot be read subject to S. 82. 
and the fact that the several items were 
purchased piecemeal by different persons 
in court-auction cannot authorize a partial 
redemption by each of those purchasers.) 

(’10) 7 Ind Cas 537 (537) (DB) (Mad). 
Shunmuga Pallavaram v. Soosai Udayan. 
(82) 5 Mad 385 (386) (DB), Timmappa v. 
Lakshmamma. 

(’23) 10 AIR 1923 Lah 129 (130): 69 Ind 
Cas 653 (DB). Ali Akbar v. Sultan-ul-mulk. 
(But when one of the mortgagors redeems 
the whole mortgage, the other co-mortgagor 
can redeem his share by payment of pro¬ 
portionate debt.) 

(’26) 13 AIR 1926 Lah 601 (602): 96 Ind 
Cas 362 (DB), Saijan Singh v. Attar Singh. 
t(’32) 19 AIR 1932 All 85 ( 90): 53 All 391: 
129 Ind Cas 708 (DB), Qaiser Beg v. B. 
Sheo Shankar Das. (Integrity of mortgage 
not broken—Mortgagee can insist on whole 
mortgage amount being paid—Court can¬ 
not order piecemeal redemption.) 

(’13) 16 Oudh Cas 199 (200): 20 Ind Cas 
765 (766), Basant Singh v. Rameshwar 
Baksh Singh. (Purchaser of equity of re¬ 
demption of the part of mortgaged property 
is not entitled to redeem that part only by 
paying proportionate part of mortgage- 
money.) 

(’72) 4NWPHCR 92 (93) (DB), Salig 
Ram Singh v. Barun Rai. 

(’81) 1881 All W N 11 (11) (DB). Sukhnan- 
dan Prasad v. Gopi Charan. 

(’98) 21 Mad 369 (371): 8 Mad L Jour 6 
(DB). Kuppusami Chetti v. Papathi Ammal. 
(’41) 28 AIR 1941 Lah 421 (422): 197 Ind 
Cas 626, Phula Singh v. Harnaman. 
fSee also (’84) 8 Bom 497 (499, 500) (DB), 
Vithal v. Vishvasrav. 

(’81) 8 Cal 79 (88): 9 Cal L R 173 (DB). 
Kasumunnissa Bibee v. Nilrafna. (Obiter.) 
(’35) 22 AIR 1935 All 391 (394): 154 Ind Cas 
437 (DB), Lachhmi Narain v. Babu Ram. 
(’01) 3 Bom L R 935 (938) (DB). Venkat- 
varahacharya v. Kotappa. (The mortgagor 
can. however, relinquish a part of the 
equity of redemption, provided he pays the 
whole of the amount due.) 
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share of the mortgaged property, can redeem the whole mortgage. 8 He 
cannot be ‘compelled’ to redeem piecemeal, his right being to redeem the 
whole subject to the equities of the other persons interested. 4 In ‘Mirza 


(*30) 17 AIR 1930 Bom 466 (475): 54 Bom 
625: 128 Ind Cas 417 (FB). Motilal Jadav 
v. Samal Bechar. (Do.) 

(’26) 13 AIR 1926 Bom 363 (364): 95 Ind 
Cas 511 (DB), Jadhav Copal v. Samal 
Bechar. (Do.)J 

3. (’89) 1889 Bom P J 246 (DB). Apa v. Salan. 
(But the mortgagee can insist that all the 
owners of equity of redemption be made 
parties to the suit.) 

('17) 4 AIR 1917 All 401 (401): 39 All 719: 
42 Ind Cas 879 (DB). Fakir Chand v. 
Babulal. 

(’66) 1 Agra 125 (127) (DB). Bitthul v. 
Toolsee Ram. 

t(’27) 14 AIR 1927 Pat 25 (26): 97 Ind Cas 
386 (DB). Promotha Nath v. Ram Kishun. 
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having a right of redemption.) 

(’18) 5 AIR 1918 Cal 975 (976): 44 Ind Cas 
77 (DB), Baikanlha Nath v. Mohesh 
Chandra. 

C27) 14 AIR 1927 Cal 479 (480): 100 Ind 
Cas 521, Chandi Charan v. Sira) Mia. 
t(’19) 6 AIR 1919 Cal 1061 (1062): 48 Ind 
Cas 699 (DB). Protab Chandra v. Peary 
Mohun. 

(’26) 13 AIR 1926 Bom 303 (304): 50 Bom 
331: 96 Ind Cas 361 (DB), Sidheshvar v. 
Ganpatrao. 

(’86) 10 Bom 656n (658n) (DB), Sakharam 
Narayan v. Gopal Lakshuman. 

C29) 16 AIR 1929 Bom 139 (140, 141): 53 
Bom 353: 116 Ind Cas 225, Shanker v. 
Bhikaji. 

(’33) 20 AIR 1933 Nag 44 (47): 29 Nag L R 
77: 144 Ind Cas 521, Ananda Pandurang v. 
Uttamrao. (The son is. as a member of the 
joint family in which the shares are of 
necessity undetermined until partition, 
entitled to redeem as much property as his 
father could have redeemed. Section 60 is 
no bar to the owner of the equity re¬ 
deeming the whole mortgage.) 

(23) 10 AIR 1923 Rang 119 (120): 4 Upp 
Bur Rul 132: 70 Ind Cas 530, Mating So 
v. Davigyan. 

(69) 1869 Pun Re No. 95, Rullia Ram v. 
Enayat Shah. 

C33) 20 AIR 1933 Rang 392 (393): 150 Ind 
Cas 692 (DB), Bank of Chettinad Ltd. v. 
C. T. A. C. T Firm. 

(’92) 1892 Pun Re No. 42, p. 156 (159), 
Imdad AH v. Ghulam Jilani. 
t(’04) 1904 Pun Re No. 2, p. 12 (15): 1904 
Pun L R No. 48 (DB), Bahram Khan v. 
Saidal Khan. (The mortgagee cannot com¬ 
pel one of the co-mortgagors to restrict the 
redemption only to his share.) 

(’86) 10 Bom 648 (613) (DB), Naro Hari v. 
VithaZbhat. 

(’83) 7 Bom 467 (472): 8 Ind Jur 90 (DB). 
Gansavant v. Narayan. 

(’88) 1888 Bom P J 236 (DB), Kusa v. 
Krishnajl. 


(’25) 12 AIR 1925 Lah 651 (652): 92 Ind 
Cas 261. Ram Labhaya v. Kartar Singh. 
(’21) 8 AIR 1921 Lah 65 (66): 67 Ind Cas 
737 (DB), Kabul Singh v. Kala Singh. 
(Unless there is a special bargain.) 

(’28) 15 AIR 1928 Lah 105 (105): 106 Ind 
Cas 570 (DB), Ashaq Ali v. Md. Shaft All. 
(’88) 1888 Bom PJ 19 (DB), Revapa V. 
Durdundapa. 

(’09) 2 Ind Cas 662 (668) (DB) (Cal), 
Aughore Kumar v. Mohamed Mttssa. 

(’67) 7 Suih W R 314 (315) (DB), Ram 
Kristo v. Mt. Ameeroonissa Bibee. 

(1865) 2 Such W R 150 (151) (DB), Mirza 
Ali Reza v. Tarasoondaree. 

(’06) 28 All 1 (17): 32 Ind App 229 (PC), 
Ahmad Bakhsh v. Raghubar Dayal. 

(’03) 6 Oudh Cas 223 (229) (DB). Sidh 
Gopal v. Nanhu Khan. 

(’04) 27 All 178 (182): 1 AU L Jour 579 
(DB), Rugad Singh v. Sat Narain Singh. 
(’99) 22 Mad 209 (212) (DB), Huthasanan 
Nambudri v. Parameswaran. 

I See also (’40) 27 AIR 1940 Cal 150 (153): 
187 Ind Cas 416 (DB), Amulya Krishna v. 
Raruli Pioneer Co-operative Bank, Ltd. 
(’17) 4 AIR 1917 Oudh 415 (416): 36 Ind 
Cas 709, Pur an Singh v. Bhikham Singh. 
(’25) 12 AIR 1925 Rang 377 (381): 3 Rang 
367 : 90 Ind Cas 1011 (DB), A. T. A. R. M. 
M. Chetty Firm v. M. A. M. Mahomed 
Kasim. 

(’81) 1881 Bom P J 57 (DB), Pandjirav v. 
Naroji. 

(’93) 16 Mad 328 (332) (DB). Konna 

Panikar v. Karunakara. (Plaintiff interested 
in part of the equity of redemption was 
refused relief as other persons interested 
in equity of redemption were not made 
parties.)] 

(But see (’01) 5 Cal W N 83 (85) (DB). 
Girish Chunder v. Juramoni. (Whether to 
allow piecemeal redemption or not depends 
upon the wishes of the mortgagee.)] 

4. (’33) 20 AIR 1933 Cal 154 (165): 59 Cal 1372: 
143 Ind Cas 193 (DB), H. V. Low & Co. v. 
Pulinbiharilal Singha. 

(’99) 22 Mad °09 (211): 8 Mad L Jour 309 
(DB), Huthasanan Nambudri v. Parame - 
s war an. 

(’28) 109 Ind Cas 176 (177) (DB) (Mad). 

Rama Reddi v. Sinna Goundan. 

t(’25) 12 AIR 1925 Mad 351 (351): 82 Ind 

Cas 943 (DB), Deynan Kunhathumma v. P. 

Avulla. 

(’31) 18 AIR 1931 Pat 434 (435): 134 Ind 
Cas 959, Amir Chand v. Moti Pande. 

(’30) 17 AIR 1930 Pat 579 (582): 9 Pat 930: 
130 Ind Cas 33 (DB), Mt. Azizunnissa v- 
Komal Singh. 

(’17) 4 AIR 1917 AU 401 (401): 39 AU 719: 
42 Ind Cas 879 (DBL Fakir Chand v. Babu 
Lai. 

(’22) 9 AIR 1922 Bom 424 (425): 68 Ind Cas 
741 (DB). Ganesh Moreshxoar v. Vasudeo 
Vithal. 
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Yadali Beg v. Tukaram, 5 ’ A mortgaged several fields to X and subsequently 
sold ‘one’ of them to B. X filed a suit on his mortgage for foreclosure without 
impleading B, obtained a decree, and, in execution thereof, went into posses¬ 
sion of *nine fields. B then sued for redemption of the ‘entire’ mortgage. 
Their Lordships of the Privy Council observed : 

“According to English law the respondents (B) would have been 
entitled to redeem the mortgage in its entirety, subject only to the safe¬ 
guarding of the equal title to redeem of any other person who had a 
right of redemption, a point which has not arisen so far in the present 
case. The respondents, being transferees of part of the security, by 
English law, if it applied, would, on the one hand, be ‘entitled to redeem 
the entire mortgage on the properties’ generally, and, ‘correlatively, could 
not compel the mortgagee to allow’ them to redeem their part by itself. 
This would be so as the result of principle unless something had 
happened which extinguished the mortgage in whole or in part, such as 
an exercise of a power of sale originally conferred on the mortgagee by 
his security, or such conduct on the part of the transferees as would estop 
them from asserting what normally would have been their right.” 

Their Lordships further observed that the concluding part of S. 60 did 
no more than declare applicable what was just the law as established in 

England. 

There are, however, three ways in which the integrity of a mortgage 
can be broken up 0 — 

(1) by operation of law, 

(2) by act of parties at the time of the contract of mortgage, and 

(3) by act of parties subsequent to the contract of mortgage. 

The first case arises under the last paragraph of this section where the 
mortgagee acquires or all the mortgagees acquire the share of a mortgagor. 

Where the mortgagee brings a suit for sale in respect of only a portion 
of the mortgaged property and in execution of the decree in the suit pur¬ 
chases such portion, it has been held that this section does not apply to the 
case but that as the mortgagee himself splits up the mortgage, the integrity 
of the mortgage is broken and the remaining portion of the mortgaged 
property can be redeemed on payment of a proportionate part of the 
mortgage-money. 63 

There is nothing to prevent the parties interested in ‘agreeing’ to a 
piecemeal redemption. 7 This agreement may be incorporated specifically 
in the mortgage deed itself or may be come to by subsequent arrangement. 
(See S. 67 (d).) 

In ‘Nathumal v. Raman Mai 8 ’ a provision in a mortgage deed of several 
houses, namely, “if I sell any house I will pay the entire sale proceeds thereof 
to the mortgagee and will not take credit for interest on the amount paid,” 

5. (’21) 8 AIR 1921 P C 125 (125): 16 Nag L R 
154: 48 Cal 22: 47 Ind App 207: 57 Ind Cas 
535 (PC). (NOTE.—The contrary view 
expressed in 28 All 279 cannot be considered 
to be good law.) 

6. (’39) 26 AIR 1939 Nag 136 (139): 184 Ind 
Cas 719 (DB), Sadasheo Rao v. Roopchand. 

6a. ('45) 32 AIR 1945 Pat 106 (108): 23 Pat 
648 (DB), Kamakahya Narain v. Ramzan 
Ali. (Per Chatter]! J., Reuben J.. held 
that 4th para of this section applied to 
such a case.) 

7. (‘99) 22 Mad 209 (211. 212): 8 Mad L Jour 

309 (DB), Huthasanan Nambtidri v. 


Parameswaran. 

C05) 28 Mad 555 (557): 15 Mad L Jour 
442 (DB), Venkatacliella Chetty v. Srinivasa 
Varadachariar. 

(’12) 1912 Pun Re No. 50: 13 Ind Cas 539 
(540) (DB), Ahmad Khan v. Ratan Chand. 
I Sec also (’33) 20 AIR 1933 Lah 129 (130): 
143 Ind Cas 364 (DB), Paid Mai Narain Das 
v. Muhammad Ali. (An apportionment of 
a mortgage debt cannot be made without 
the consent of all the parties interested.)] 

8 . (’37) 24 AIR 1937 P C 124 (126): ILR (1937) 

Lah 245: 31 Sind L R 271: 64 Ind App 126: 
167 Ind Cas 786 (PC). 
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was construed as meaning that the mortgagor was to have the power to 
redeem part without redeeming the whole of the mortgaged property. In 
‘Jawahir Singh v. Baldeo Singh, 9 ’ where J being interested in a four annas 
share of the mortgaged property sued for redemption of that share only, and 
stated in the plaint that if the mortgagee objected to the redemption of a 
share, he was willing to redeem the whole, but the mortgagee did not accept 
the latter offer, it was held by their Lordships of the Privy Council that the 
mortgagee not having accepted the offer of J for redemption of the whole 
mortgage, J was entitled to redeem the four annas share only. A, the father 
and B, C and D the members of a family, mortgaged certain property to X. A 
sued for redemption and the suit was dismissed. Then B, C and D sued for 
redemption of the whole property. It was held that the dismissal of the suit 
by A operated to exclude A’s share from the mortgage and, therefore, B, C 
and D can redeem only their shares. 10 A, B, C and D, mortgagors sued 
separately to redeem their shares and decrees were passed in the suits of A 
and B for such redemption, without objection by the mortgagee. But on 
appeal in the other two suits of C and D the mortgagee claimed that their 
suits for partial redemption ought not to be allowed. It was held that the 
passing of the decree in the suits of A and B had the effect of breaking up 
the integrity of the mortgage. 11 See also the undermentioned cases. 12 


42. Mortgagee allowing redemption of a share, if splits up security 
as to the rest.—Before the amendment of the section by the introduction of 
the word “only” there was a difference of opinion on the question whether the 
fact that the mortgagee allows one of several sharers in the mortgaged 
property to redeem his share on payment of a proportionate part of the 
mortgage-debt, splits up the mortgage so as to entitle the other sharers also 
to redeem their shares only on payment of their proportionate part of the 
debt, one view being that the mortgage was so split up, 1 the other being that 
the mortgage remained indivisible except as to the portion in respect of which 
the mortgagee allowed redemption, and that, therefore, another sharer was 
not entitled to redeem his share only. 2 The introduction of the word “only” 
in the section now overrules the former view and gives effect to the latter. 2 ® 


9. (’07) 10 Oudh Cas 193 (196): 6 Cal L Jour 
672 (PC). 

10. C07) 29 All 215 (216): 4 All L Jour 17 
(DB), Sundar Lai v. Chhitar Mai. 

11. (’29) 16 AIR 1929 All 260 (262): 114 Ind 
Cas 876 (DB), Mt. Ratan Dei v. Sher Singh. 

12. (’44) 31 AIR 1944 All 232 (233) (DB): £LR 

(1944) All 349, Ganga Sahai v. Tejpal Singh. 
(Mortgage by Hindu father of joint family 
property — Application by father under 
Encumbered Estates Act—Mortgage-debt 

apportioned between father and his sons, 
father being held liable for 1|5 portion and 
sons, for 4|5—Sons claiming redemption — 
Contention by mortgagee that sons ought to 
redeem the whole mortgage and not only 
that part of it which affected them — Held 
that mortgage-debt under S. 60 meant that 
portion of the amount of the mortgage 
which was still due — Under Encumbered 
Estates Act, mortgage on father’s share was 
discharged — It was only 4|5ths of original 
mortgage-debt that remained to be secured 
by mortgage deed and 4[5 property 
could be applied to the payment of that 
debt.) 

(’81) 3 Mad 230 .(233) (DB), Marana 

Ammanna v. Pendyala Perubotulu. (Indivi¬ 


sibility destroyed by conduct of mortgagee 
himself — Piecemeal redemption allowed.) 
(’23) 10 AIR 1923 Lah 22 (23): 85 Ind Cas 
102 (DB), Karim Bakhsh v. Karim Bakhsh. 
(Plaintiff himself by his conduct splitting 
up the equity of redemption cannot there¬ 
after rely upon the fact that equity of 
redemption is indivisible — Submitted not 
correct — The rule of law is that mortgage 
is indivisible not the equity of redemption.) 

SECTION 60—NOTE 42 

1. (’19) 6 AIR 1919 All 246 (247): 51 Ind Cas 
815 (DB), Sardanand Rai v. Sohatoan Khan. 
(’12) 15 Ind Cas 849 (849) (All), Pohkar 
Singh v. Ram Din. (The failure of the 
mortgagee to make any claim against those 
of his mortgagors who had obtained the 
benefit of the Bundelkhand Encumbered 
Estates Act, held, had the effect of break¬ 
ing the integrity of the mortgage.) 

2. (’26) 13 AIR 1926 All 136 (139): 89 Ind Cas 
574, Mt. Beti Bai v. Tantya Singh. 

(’15) 2 AIR 1915 All 450 ( 451): 28 Ind Cas 
677. Shafaatullah v. Izzatullah. (Even If 
the partial redemption was the result of 
mutual agreement between the parties, 
embodied in the deed.) 

2a. (’48 ) 35 AIR 1948 Ali 55 (56). Shiva Hardkh 
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_ ^ obtained a preliminary decree for sale on his mortgage against B, 

C and D. B and C applied to the Debt Relief Court and obtained relief, not 
with respect to the entire mortgage-debt, but with respect to what was 
considered a proportionate liability of B and C under the mortgage This 
settlement was accepted by the mortgagee A. A claimed to recover the 
entire mortgage amount from D. It was contended on A’s behalf that he 
was entitled to proceed against D, who was not party to the settlement 
between A on the one side and B and C on the other, with his remedy under 
the decree, and that the contingency contemplated by the proviso to S. 60, 
not having arisen, the mere fact that there was a settlement by the Debt 
Relief Court with respect to part of the debt should not stand in his way of 
obtaining a decree for the entire amount due under the mortgage against the 
other party, viz,, D. It was held that no doubt, the principle laid down in 
S. 60 was not applicable to the facts of the present case. But where the 
mortgagee accepts a settlement with some of the persons interested in the 
mortgaged property and agrees to recover from them a proportionate part 
°* the debt payable by them out of the property owned by them and has 
submitted to the scheme of payment enforced on him by operation of the 
provisions of the Relief of Indebtedness Act, it would be most inequitable 
to allow him to recover the entire debt again from the other co-mortgagors. 
The Courts are therefore at liberty in view of the special circumstances to 
treat the settlement as between the mortgagee on the one side and the co¬ 
mortgagors on the other as an adjustment of a part of the claim which reduces 
the liability of the other co-mortgagors under the mortgage. 3 

43. Mortgagee releasing part of mortgaged property from mortgage, 
if splits up security. — A mortgagee is entitled to release from his mortgage 
security any part of the mortgaged property and enforce the whole mortgage 
against the other properties. 1 Before the amendment of 1929 there was a 
difference of opinion as to the effect of such a release. One view was that 
the security was split up thereby and another person interested in part of 
the property was held entitled to redeem his share. 2 The mortgagee himself 
was held bound to abate the debt in proportion to the property released. 3 

C05) 7 Bom L R 191 (193) (DB). Rama v. 
Manak. 

Also see S. 67, Note 28. 

I But see C05) 1 Cal L Jour 337 (339, 340) 
(DB), Surjiram Marwari v. Barhamdeo. 

(’80) 2 All 906 (907) (DB). Chandika Singh 
v. Pohkar Singh. (Mortgagee cannot release 
any item of the mortgage-property.)) 

2. 026) 13 AIR 1926 Bom 31 (32): 91 Ind Cas 
978 (DB), Mayashankar Mulshankar v. 
Burjorji Merwanji. (The Transfer of Pro¬ 
perty Act is not exhaustive and a High 
Court, as a Court of Equity, is entitled to 
administer the principles of equity as laid 
down in decided cases, which are not dis¬ 
tinctly prohibited by statute.) 

007) 6 Cal L Jour 612 (619) (DB), Jugdeo 
Singh v. Habibullah Khan. 

005) 2 Cal L Jour 202 (208. 216) (DB), 
Surjiram Marwari v. Barhamdeo Persad. 

007) 6 Cal L Jour 46 (53) (DB), Hakim 
Lai v. Ram Lai. 

033 ) 20 AIR 1933 Cal 588 (589): 145 Ind 
Cas 657 (DB). Pranballav Saha v. Bhagaban 
Chandra. 

3. 016) 3 AIR 1916 Cal 485 (486): 36 Ind Cas 
530, Basanfa Kumar v. Jogendra Nath. 

003) 30 Cal 755 (757): 7 Cal W N 723 (DB), 
Hari Kissen v. Veliat Hossein. 


Rai v. Akbar AU. 

(’42) 29 AIR 1942 P C 50 (52): I L R (1942) 
All 608: I L R (1942) Kar P C 99: 69 Ind 
App 98: 202 Ind Cas 265 (PC), Ram Chand 
v. Parbhu Dayal. 

3. 044) 31 AIR 1944 Nag 225 (229): ILR (1945) 
Nag 194: 220 Ind Cas 399 (DB), Bapurao v. 
Bulakidas. 

SECTION 60—NOTE 43 

1. 006) 28 All 174 (177, 178): 2 All L Jour 

630 (FB), Sheo Tahal v. Sheodan Rai. 

022 ) 9 AIR 1922 A11 352 (354): 44 All 146: 
64 Ind Cas 451 (DB). Soti Suraj Mai v. 
Than Singh. (Where portions of a mort¬ 
gaged property have, subsequently to the 
mortgage, passed to different owners, the 
mortgagee Is competent, unless he has 
himself been a party to the dividing up of 
the property and has broken the Integrity 
of the mortgage, to sue to enforce the whole 
of his claim against any portion of the 
mortgaged property.) 

C13) 35 All 441 (444): 20 Ind Cas 41 (43) 
(DB), Samoal v. Ganeshi Lai. 

C16) 3 AIR 1916 Mad 863 ( 868): 38 Mad 310: 
17 Ind Cas 837 (DB), Rathna Mudali v. 
Perumal. 

C86> 9 Mad 453 (454) (DB). Subramanyan 
v. Mandayan. 
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Another view was that such a release was equivalent to a purchase by the 
mortgagee of such share. 4 A contrary view, namely, that the release 
extinguished the mortgage to the extent of that share only but the mortgage 
was indivisible as regards the rest of the property and could not be redeemed 
piecemeal was also held in some cases. 5 In the undermentioned cases® it was 
held that the mortgagee was not bound to abate the debt in proportion to the 
portion of the property released. By the introduction of the word “only” 
after the word “except” in 1929 into this section, the Legislature has accepted 
the contrary view 7 and it is now clear that a release of a portion of the 


(’31) 18 AIR 1931 Pat 164 (168): 10 Pat 341: 

132 Ind Cas 100 <DB). Mt. Waleyatunnissa 
Begum v. Mt. Chalakhi. 

(’34) 21 AIR 1934 Cal 421 (424): 151 Ind 
Cas 454 (DB), Rajnai Kanta v. Sourendra 
Nath. (Mortgage before the amendment— 

Old view folowed.) 

(’34) 21 AIR 1934 Cal 775 (776): 61 Cal 894: 

152 Ind Cas 429 (DB), Pranballav Saha v. 
Bhagban Chandra. (Do.) 

(’25) 12 AIR 1925 Cal 94 (95): 84 Ind Cas 
124 (DB), Shailesh Chandra v. Bechai. 

(’81) 3 Mad 230 (233) (DB). Marana 

Ammanna v. Pcndyala Perubotulu. (Where 
the equity of redemption of different plots 
of land in the possession of the usufruc¬ 
tuary mortgagee under one entire contract 
has been sold to two different persons and 
tiie mortgagee has abandoned his possession 
of one plot and taken a lease from pur¬ 
chaser of that plot, and thereby destroyed 
the indivisibility of the original contract, 
the purchaser of the other plot is entitled 
to redeem his land on payment of a propor¬ 
tionate amount of the mortgage debt.) 

(’08) 31 Mad 333 (336) (DB). Ponnusami 
Mudaliar v. Srinivasa. 

(’24) 11 AIR 1924 Pat 530 (534): 73 Ind Cas 
661 (DB), Sarjug Prasad v. Harishchandra. 

(T9) 6 AIR 1919 Cal 352 (356): 50 Ind Cas 
790 (DB), Midnapore Zamindary Co. v. 
Abinash. 

(’33) 20 AIR 1933 Cal 154 (164): 59 Cal 
1372: 143 Ind Cas 193 (DB), H. V. Low & 

Co. Lid. v. Pulinbiharilal Singha. 

[See also (TO) 6 Ind Cas 842 (843) (DB) 

(Cal), Mir Eusuff Ali Haji v. Panchanan 
Chatterjee. (Mortgagee who releases his 
lien upon one of two mortgaged properties 
which he knows belongs to two or more 
persons cannot increase the burden on the 
other property — But it is otherwise if 
the properties belong to the same person 
at the time of the release.) 

(’35) 22 AIR 1935 Cal 666 (670): 159 Ind 
Cas 159 (DB), Bengal Coal Co., Ltd. v. 

Sita Ram Chatterjee. (Mortgagee did not 
make some of the mortgagors party to the 
suit—He must abate the proportionate debt.) 

(’27) 14 AIR 1927 Cal 195 (195): 98 Ind 7. 
Cas 504 (DB), Muktakeshi Pal v. Ramani 
Mohan. (Mortgagee did not want to pro¬ 
ceed against all but only some of the mort¬ 
gagors — He must apportion the debt.) 

(’06) 33 Cal 613 (621): 3 Cal L Jour 576 
(DB). Imam Ali v. Baij Nath. (Release 
was invalid—Hence the property was held 
liable in the hands of the purchaser of it 
but as the purchase-money was paid to the 


mortgagee that property was directed to 
be sold last.) 

(’25) 12 AIR 1925 Cal 1048* (1051): 85 Ind 
Cas 742 (DB), Abdul Hasmat Ahamad v. 
Hrishikesh Das. (Where a mortgagee gives 
up or releases any person interested in the 
equity of redemption in respect of portion 
of the mortgaged properties, or where the 
effect of his conduct is to cause such 
release there ought to be an apportionment 
of the mortgage-debt and the mortgagee 
cannot recover more than what falls to the 
share of the properties not released—But 
questions like these can be raised and de¬ 
cided in suits — The mortgagee decree- 
holder is entitled to execute the decree 
against some only leaving others.)] 

4. (T2) 34 All 606 (611): 16 Ind Cas 401 (404) 
(DB), Jugal Kishore v. Kedar Nath. (A 
first mortgagee cannot release part of the 
mortgaged property for less than its due 
proportion of the debt and then claim a 
decree against the mortgagor and puisne 
mortgagee for the whole of the balance of 
the mortgage-debt.) 

5. (’23) 10 AIR 1923 All 499 (499): 45 All 524: 
81 Ind Cas 275 (DB), Haji Ali Jan Khan v. 
Majid Uddin. (The integrity of the mort¬ 
gage can only be broken up in case the 
mortgagee or mortgagees purchase a part 
of the mortgaged property.) 

(’02) 25 All 79 ( 82): 1902 All W N 203 
(DB), Sheo Prasad v. Behari Lai. (Mort¬ 
gagee can proceed even personally against 
mortgagor if the portion proceeded against 
is insufficient to satisfy his claim.) 

(’95) 17 All 63 (66): 1895 All W N 6 (DB), 
Lachmi Narain v. Muhammad Yusuf. 

(’99) 2 Oudh Cas 344 (348), Baldeo Baksh v- 
Jawahir Singh. 

6 . (T8) 5 AIR 1918 Mad 1030 (1033): 40 Mad 
968: 42 Ind Cas 352 (FB), Perumal Pillai v- 
Raman Chettiar. 

(1864) 1864 Suth W R Gap No. 260 (261, 
262) (DB), Hitrreehur Singh v. Dabee Sahoy. 
(T6) 3 AIR 1916 Mad 229 (230): 39 Mad 
419: 29 Ind Cas 113 (DB), Venkata Subba 
v. Bagiammal. 

(’31) 18 AIR 1931 Nag 44 (44): 27 Nag L R 
4: 130 Ind Cas 809, Kisan v. Abdul Majid 
Khan. 

ISee also (’42) 29 AIR 1942 P C 50 (53): 
ILR (1942) All 608: ILR (1942) Kar P C 
99: 69 Ind App 98: 202 Ind Cas 265 (PC). 
Ramchand v. Parbhu Dayal. (Privy Council 
held that this case was to be decided on 
the law as it stood before amendment of 
1929. They held that even before the 
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property N by the mortgagee will not entitle a sharer to make a piecemeal 

redemption. 8 

44. Mortgagee acquiring share in property. — It has been seen already 
that a purchase by the mortgagee of the ‘whole’ of the equity of redemption 
•will ‘extinguish’ the right of redemption and the mortgage security. The 
result, however, of the acquisition by the mortgagee of a ‘part of the mort¬ 
gaged property is not to extinguish the mortgage in its entirety, but only 
*pro tanto’ in respect of that part. 1 Under S. 82 the mortgaged properties are 
bound to ‘contribute’ rateably to the mortgage-debt so that when the mort¬ 
gagee himself acquires a part of the property he is bound to pay himself a 
‘quota’ of the mortgage-debt and the mortgage-debt rateably due to him in 
respect of that part is thus discharged. 2 As a consequence of this, the other 
properties are liable for only the balance of the mortgage-debt. 3 A further 


amendment a release of a portion did not 
destroy the integrity of the mortgage as 
to the rest of property.)] 

8. ('49) 36 AIR 1949 Nag 346 (347): ILR (1949) 
Nag 376. Uelan Singh v. Darbarilal. (What 
the mortgagee could have done in this res¬ 
pect before the preliminary decree he could 
do ev;n after obtaining that decree. AIR 
1918 Mad 1030: 40 M. 968 (FB), referred 
to.) 

(’32) 19 AIR 1932 All 246 (247): 136 Ind 
Cas 567 (DB), Balfczshan v. Mt. Bundia. 

(’36) 23 AIR 1936 Rang 266 (268. 269): 14 
Rang 198: 163 Ind Cas 444 (DB), Subbiah 
Naidu v. Ram Sabad. 

(’34) 21 AIR 1934 Cal 775 (776): 61 Cal 
894: T52 Ind Cas 429 (DB). PranbalZcv 
Saha v. Bhagaban Chandra. 

(’39) 26 AIR 1939 Pat 49 (51): 18 Pat 141: 
179 I. C. 549 (DB), Muhammad Yunus v. 
Champamani Bibi. 

[See also (’42) 29 AIR 1942 P C 50 (53): 
ILR (1942) All 608: ILR (1942) Kar P C 
99: 69 Ind App 98: 202 I. C. 265 (PC), Ram 
Chand v. Parbhu Dayal.] 


SECTION 60—NOTE 44 

1. t(*42) 29 AIR 1942 Mad 44 (46. 47): 201 
Ind Cas 612 (DB), Arunagiri v. Radha- 
krishna. (For determining extent to which 
right is extinguished value of mortgaged 
properties at date of mortgage should be 
considered.) 

(’06) 4 Cal L Jour 195 (196. 197) (DB), 
Harendra Kumar v. Dindayal. 

C88) 10 All 570 (574. 576): 1888 All W N 
231, Kudhai v. Sheo Dayal. (Principle of 
rule formulated In last part of S. 60 applies 
also to adjective law. that is. rules of pro¬ 
cedure such as those relating to execution 
of decree for possession of immovable pro¬ 
perty.) 

[See also (’17) 4 AIR 1917 All 309 (311): 
39 All 74: 37 Ind Cas 4 (DB). Jamna Dei v. 
Lala Ram. (Mortgagee purchasing a portion 
of mortgaged property—Mortgage la not 
pro tanto extinguished in absence of 
stipulation or Intention to that effect.)] 

2. (’33 ) 20 AIR 1933 Pesh 97 (98): 148 Ind 


I? Cas 569. BUhnu Das Jawahirmal v. Chuni 

•(1900) 22 All 284 (289): 1900 All W N 69 
(•. - iWB), Biahsfhur Dial v. Ram Sarup. 



(’24) 11 AIR 1924 Mad 364 (364): 76 Ind 
Cas 154 (DB), Ramasiwamy Reddier v. 
Peria Veera Kudumban. 

t(’27) 14 AIR 1927 Oudh 542 (543): 102 Ind 
Cas 708 (DB). Balgoblnd v. Bankateshwar. 
(’28) 15 AIR 1928 Rang 266 (266): 6 Rang 
417: 114 Ind Cas 290 (DB). Nyaunylebin 
Co-operative Bank v. Maung Ba U. 

Also see Note 23 and S. 82 Note 18. 

3. (’49) 36 AIR 1949 Nag 155 (158): ILR 
(1948) Nag 595. Pandurang v. Shrihari. 
(Mortgage, prior and subsequent—Purchaser 
of part of mortgaged property in execution 
of decree on subsequent mortgage paying off 
decree on prior mortgage is subrogated to 
rights of prior mortgagee as to whole pro¬ 
perty but is also owner of equity of re¬ 
demption in the part of the property 
which he has purchased in execution of the 
decree on the puisne mortgage — Under the 
circumstances, the integrity of the prior 
mortgage is split up and he cannot claim 
to recover whole decretal amount from the 
other item.) 

(’45) 32 AIR 1945 Pat 106 (108): 23 Pat 648 
(DB). Kamakshya Narain v. Ramzan Ali. 
(Lease by mortgagor after mortgage— 
Mortgagee obtaining decree without im¬ 
pleading lessees and bringing part of mort¬ 
gaged property to sale and purchasing it— 
Subsequent suit by mortgagee against 
lessees for sale of mortgage property in 
their possession for realization of propor¬ 
tionate amount of mortgage money charge¬ 
able on property—Lessees can redeem on 
payment of proportionate amount of mort¬ 
gage money.) 

(’08) 12 Cal W N 745 (746): 8 Cal L Jour 
92 (DB). Mutty Lai v. Nunda Lai. 

(’89) 13 Bom 45 (49) (DB). Moro v. Balaji. 
(’89) 2 C P L R 90 (92. 93). Ganpat Rao 
v. Ramchand. 

t(’23) 10 AIR 1923 Rang 61 (63): 11 Low 

Bur Rul 356: 68 Ind Cas 887 (DB), Ko 

Thine v. Ismail Cassim Morad. 

(’23) 10 AIR 1923 Pat 490 (491): 2 Pat 

715: 74 Ind Cas 102 (DB). Aulad Ali v. 
Abdul Hamid. 

t(’83) 13 Cal L R 272 (273. 274) (DB), 

Yakoob Ali v. Ram Dool Lai. 
t(*19) 6 AIR 1919 Cal 822 (823): 53 Ind 

Cas 587 (DB), Rajat Kamini Debt v. Raja 
Satya Niranjan. 
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result of the acquisition by the mortgagee is to ‘split’ up or ‘break up’ the 
integrity of the mortgage, 4 and the consequence of this is that not only all the 
owners of the other mortgaged properties are entitled to redeem them bv 
paying the whole balance of the mortgage-debt but, each of such owners is 
entitled to redeem on payment ‘of a proportionate part’ of the debt. 5 This 


[See also (’75) 15 Beng L R 303 (305): 24 
Suth W R 24 (24) (DB). Nathoo Sahoo v. 
Lalla Ameerchand. (Mortgagee cannot 
throw the whole burden on the other part.)! 
Also see S. 82. Note 18. 

4. |(’97) 21 Bom 544 (547) (DB), Pirjada 

Ahmadmiya v. Shakalidas Kanji. 

(’20) 7 AIR 1920 Bom 191 (192): 59 Ind 
Cas 762 (DB), Lai Chand v. Khandu. 
t(’97) 21 Bom 619 (625, 626) (DB), Narayan 
v. Ganpat. 

t(’23) 10 AIR 1923 Rang 61 (63): 11 Low 
Bur Rul 356: 68 Ind Cas 887 (DB), Ko 
Thine v. Ismail Cassim Morad. 

[See also (’84) 9 Bom 141 (144) (DB), 

Ramchandra v. Mahadaji. (Partition suit 
by A against B —B claiming the property 
as mortgagee of A—Pending suit A selling 
part of property to C—Decree for redemp¬ 
tion in favour of A—After decree A selling 
other portion of the property to D—D sell¬ 
ing it to B —Held C as purchaser of A’s 
interest acquired right as against B to 
redeem other portion on paying amount 
properly attributable to it under the 
decree.) J 

5. t ('30) 17 AIR 1930 Cal 810 (814): 57 Cal 
872: 129 Ind Cas 310 (DB), Mahomed Ismail 
v. ShaTfutullah. 

(’22) 9 AIR 1922 All 192 (193): 66 I. C. 866 
(DB), Shiam Saran v. Banarasi Das. 

C19) 6 AIR 1919 All 401 (401): 52 Ind Cas 
229 (DB), Mewa Ram Singh v. Ganga Ram. 
(’29) 16 AIR 1929 All 409 (411): 119 Ind 
Cas 525 (DB), Raghunath Singh v. Sheo 
Partab Singh. 

t(’29) 16 AIR 1929 All 604 (606): 121 Ind 
Cas 398 (DB), Zafar Hasan v. Zubaida 
Khatun. 

f(’37) 24 AIR 1937 All 44 (45): 167 Ind Cas 
783 (DB), Raghubir Singh v. Panchaiti 
Akhara. (Proportion determined not 
according to the value of the different 
items but in proportion to the liabilities of 
the parties under the sale-deed.) 

( 40) 27 AIR 1940 All 528 (530): 192 Ind 
Cas 668, Durga Prasad v. Chunni. 

(’40) 27 AIR 1940 Oudh 97 (102): 15 Luck 
175: 185 Ind Cas 114 (DB), Kishen Gopal 
v. Abdul Latif. (Transfer of entire equity 
of redemption by some of the co-mort¬ 
gagors in favour of mortgagee—The sale 
held not valid in respect of those who did 
not join the sale — Hence mortgage sub¬ 
sisted and partial redemption of shares of 
the latter allowed.) 

*(’15) 2 AIR 1915 Oudh 211 (213, 215): 27 
Ind Cas 960 (DB), Suraj Kishen v. Ajudhya 
Prasad. 

(’67) 2 Agra 88 (89) (DB), Mahtab Singh 
v. Misree Lall. 

(’19) 6 AIR 1919 Pat 399 (399, 400): 52 Ind 
Cas 512, Sheo Narain Sahu v. Ram Nirekhan 


Ojha. (A person entitled to partial re¬ 
demption may be compelled to redeem 
that portion of the property in which he is 
interested.) 

(’20) 7 AIR 1920 Pat 170 (171): 58 Ind Cas 
216 (DB), Pawan Kumar Chand v. Dulari 
Kuar. 

t(’25) 12 AIR 1925 Pat 31 (32): 75 Ind Cas 
821 (DB), Raghunath Prasad v. Sadhu 
Saran. 

f(’34) 21 AIR 1934 Pat 648 (650): 13 Pat 
364: 155 I. C. 635 (DB), Bhekdhari v. 
Radhika Koer. 

t(’31) 18 AIR 1931 Nag 44 (44): 27 Nag L R 
4 : 130 Ind Cas 809, Kisan v. Abdul Majid 
Khan. 

(’37) 24 AIR 1937 Rang 359 (360): 173 I. C. 
362, S. S. M. M. Firm v. T. A. N. Chettyar 
Firm. 

t(*34) 21 AIR 1934 Rang 372 (375): 151 Ind 
Cas 627 (DB), U San Ba v. San Shxoe Zin. 
(’23) 10 AIR 1923 Rang 61 (63): 11 Low 
Bur Rul 356: 68 Ind Cas 887 (DB), Ko 
Thine v. Ismail Cassim Morad. 

(’36) 23 AIR 1936 Pat 629 (631): 15 Pat 
481: 166 Ind Cas 29 (DB), Munga Lai v. 
Sagar Mai. 

(’70) 2NWPHCR4 (5) (DB), Kesree 
v. Seth Roshun Lai. 

t('10) 8 Ind Cas 153 (154) (DB) (Mad), 
Venkataswami v. Ramanathan. 

(’13) 18 Ind Cas 691 (692) (DB) (Mad), 
Kurucha Gangu v. Kovvuri Basava. 
f(1900) 4 Cal W N 507 (508) (DB), Surya 
Bibi v. Monindra Nath Roy. ■ (Mortgagee 
impleading some mortgagors only an pur¬ 
chasing property—Purchase valid only to 
the extent of their shares — Others can 
redeem their shares by paying proportionate 
share of amount.) 

*(’03) 25 All 446 (456): 1903 All W N 150 
(DB), Dina Nath v. Lachmi Narain. 

(’03) 26 All 72 (75): 1903 All W N 190 (DB), 
Shiblal v. Bhawani Shankar. 
t( 05) 28 All 155 (157): 1905 All W N 225, 
Kalian Khan v. Mardan Khan. 

(’06) 3 Cal L Jour 377 (378) (DB), Inu 
Khan v. Naimuddin Sircar. (Obiter.) 

(’07) 5 Cal L Jour 315 (326): 11 Cal W N 
403 (DB), Gangadas Bhattar v. Jogendra 
Nath Mitter. 

t(’07) 6 Cal L Jour 612 (619): 12 Cal W N 
107 (DB), Jugdeo Singh v. Habibullah 
Khan. 

(’08) 8 Cal L Jour 92 ( 93): 12 Cal W N 
745 (DB), Mutty Lall Pall v. Nandu Lall 
Neogi. 

(’79) 4 Cal L R 294 (295), Gossyen Luchmee 
Narain Poori v. Bicram Singh. 

*(’09) 1 Ind Cas 264 (277) (DB) (Cal). 
Debendra Nath Sen v. Mirza Abdul Sained 
Seraji. 

(’05) 2 All L Jour 123 (125) (DB), Madan 
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is what the concluding part of the section enacts. It has been held further 
that in such a case it is not open to a person interested in a share only of 
the mortgaged properties, to redeem anything more than his share . 0 The 
leading case on the point is ‘Nawab Ajimut Ali Khan v. Jowahir Singh 7 ’ 
where the mortgagee having purchased one of several shares in the mort¬ 
gaged property, ‘one’ of the persons interested in another share claimed to 
redeem not only his share, but also the other shares not purchased by the 
mortgagee. Their Lordships of the Privy Council held that this could not be 


v. Jamna. 

t(’87) 1887 All W N 250 (252), Kishen Lai 
v. Chunna Lai. 

*(’09) 31 All 335 (337. 338): 1 Ind Cas 779 
(780) (DB), Hamida Bibi v. Ahmad Husain. 
(Acquisition by inheritance.) 

C36) 164 Ind Cas 490 (493) (DB) (Cal). 
Mohendra Nath Banerji v. Harshamukhi 
Dassi. (Where purchase by mortgagee at a 
sale is free from all encumbrances he can 
. throw burden of mortgage-debt on the 
remaining mortgaged property. 32 All 612: 
37 Ind App 182 (P C) followed.) 

(•18) 5 AIR 1918 Cal 806 (806): 38 Ind Cas 
523 (DB), Ram Kumar v. Rameshwar Saha. 
{See also (’88) 11 Mad 304 (306) (DB), 

Ariyaputri v. Alamelu. (Mortgage of an¬ 
cestral estate by A and B, Hindu co-widows 
—Decree for money against B — Mort¬ 
gaged property sold in execution and pur¬ 
chased by mortgagee — Decree for money 
held not binding on A or the estate— Held, 
A was entitled to redeem moiety of the 
estate during B’s lief-time.) 

C83) 5 All 257 (258): 1883 All W N 10 (DB). 
Bisheshai v Singh v. Laik Singh. (A mprt- 
gaging by conditional sale two villages to 
B—A subsequently selling one village to B 
and another to C—B suing C— Held, mort¬ 
gage was split up and it remained a debt 
in respect of village sold to C redeemable 
by C at a proportionate valuation and in 
consequence one which could be fore¬ 
closed by B on similar terms.)) 

6. (’45) 32 AIR 1945 All 388 (389): ILR (1945) 

All 637, Abdul Wahab v. Raghunandan Lai. 
(Transferee from a mortgagor cannot claim 
any higher right.) 

(’33) 20 AIR 1933 All 257 (259): 55 All 359: 
142 Ind Cas 410 (FB), Jagannath Kunwar v. 
Jaipal. 

•('16) 3 AIR 1916 Mad 863 (865): 38 Mad 
310: 17 Ind Cas 837 (838. 839) (DB), Rathna 
Mudali v. Perumal. 

(’ll) 1911 Pun Re No. 62: 11 Ind Cas 100 
(101) (DB), Shankar Das v. Gobind Ram. 
(’27) 14 AIR 1927 Mad 1039 (1040): 106 Ind 
Cas 196 (DB), Ganapathi Bhatta v. Beeru 
Bhandary. (A and B, coparceners in joint 
Hindu family mortgaging specific items—A 
selling his equity of redemption to mort¬ 
gagee — B or his transferees cannot insist 
on redemption of whole.) 

(’79) 2 All 565 (567) .(DB). Kuray Mai v. 
Puran Mai. 

(’06) 28 All 155 (157): 1905 All W N 225, 
Kalan Khan v. Mardan Khan. 

('07) 29 All 262 (263): 4 All L Jour 74 
(DB), Munshi v. Daulat. 


(17) 4 AIR 1917 All 358 (358): 39 All 618: 
40 Ind Cas 345 (DB), Zaib-un-nissa Bibi v. 
Parbhu Narain Singh. 

(’13) 21 Ind Cas 251 (253) (Oudh), Raj 
Bahadur Singh v. Mahabir Prasad. 

(’20) 7 AIR 1920 Oudh 234 (236): 58 Ind 
Cas 983 (DB), Muhamad Zaki Ali Khan v. 
Ahmed Shah. 

(’07) 10 Oudh Cas 81 (84) (DB), Mustafa 
Khan v. Shadi Lall. (Dissenting from 9 
Oudh Cas 63 to the contrary.) 

(’40) 27 AIR 1940 All 528 (530): 192 Ind 
Cas 688, Durga Prasad v. Chunni. 

C26) 13 AIR 1926 All 46 (47): 48 All 171: 
90 Ind Cas 80 (DB), Ahmad Hussain v. Md. 
Quasim Khan. (NOTE.—The reasoning, 
however, that the principle of integrity of 
mortgage is only for the benefit of the 
mortgagee stated in this decision is not 
correct.) 

(’24) 11 AIR 1924 Oudh 40 (44): 26 Oudh 
Cas 308: 77 Ind Cas 125 (DB), Jai Gobind 
Singh v. Abhairaj. 

[See also (’18) 5 AIR 1918 Oudh 318 (319): 
47 Ind Cas 115, Ramadhin v. Jokhan. (Suit 
for redemption of whole property — Pend¬ 
ing suit mortgagee acquiring portion of 
mortgaged property— Held, in such a case 
right of owner of portion of mortgaged- 
property was not absolute but depended 
upon will of mortgagee—Therefore it could 
not be said that by taking transfer during 
pendency of suit mortgagee affected right 
of plaintiff under decree or order which 
might be made in the suit — S. 52, T. P. 
Act. did not apply — Mortgagee could 
insist upon his right to insist on plaintiff 
to a suit for redemption of his share only.) 
(’22) 9 AIR 1922 All 405 (406): 44 All 708: 
68 Ind Cas 261 (DB), Amba Prasad v. 
Wahidullah. (Where the integrity of a 
mortgage is broken, a mortgagor who owns 
a part of the equity of redemption can 
redeem his own part; but where the rights 
of mortgagors have vested partly in a prior 
mortgagee and partly in a subsequent mort¬ 
gagee after a suit had been brought by each 
of them to enforce his own mortgage, 
neither the former can be compelled to 
redeem the whole nor can he compel the 
latter to give up his interest in the share 
of the mortgagor which he has acquired 
—Each can redeem to the extent of the 
shares of his mortgagors acquired by him, 
on payment of such proportionate amount 
as may be found due on that mortgage.)) 

7. (’70) 13 Moo Ind App 404 (415, 416): 14 

Suth W R 17 (20) (PC). 
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allowed. They observed as follows: 

“The appellant (mortgagee) now complains that the palintiffs 
have been allowed to redeem as against him the villages other than their 
own village of Hosseinpore, i.e., to put themselves in his shoes as mort¬ 
gagee in respect of these villages. . . The Courts below, however, seem 
to their Lordships to have mistaken the effect of the former decision of 
the Sudder Court. It merely ruled that the plaintiffs were bound to 
offer to redeem the villages in question; it did not rule that they were 
‘entitled’ to do so, or to acquire the interest of the mortgagee in them 
against his will . . . They (i.e., their Lordships) think that the appellant 
(mortgagee), if desirous of retaining possession of these villages as mort¬ 
gagee, is entitled to do so against the plaintiffs, whose right in that case 
is limited to the redemption and recovery of their village of Hosseinpore 
upon payment of so much of the sum deposited in Court as represents 
the portion of the mortgage-debt chargeable on that village.” 

A different view has been expressed in the undermentioned cases 8 
namely that a sharer in the mortgaged property is entitled to redeem all 
the shares other than those purchased by the mortgagee including the shares 
belonging to the other sharers. It is submitted that this view is not correct. 


A purchase by the mortgagee of a part of the property in execution 
of a decree obtained by him on a ‘prior mortgage’ of the said part only, will 
not, however, entitle the mortgagor to redeem the other part by payment of 
a proportionate amount . 9 Thus, where X is mortgaged to A first and then 
X and Y are mortgaged to him under another mortgage, and in execution 
of a decree on the first mortgage A purchases X, the mortgagor cannot 
redeem Y from the second mortgage by merely paying the proportionate part 
of the debt. He must pay the entirety of the mortgage-debt . 10 The reason 
is that the second mortgage is only ‘subject’ to the first mortgage. By the 
sale in execution of the decree obtained oq the latter mortgage, the property 
sold disappears from the second mortgage and the entirety of the debt 
attaches to the property Y. 

The words “proportionate part of the amount remaining due on the 
mortgage” mean “proportionate to the ‘value’ of the properties mortgaged.” 
In ‘Nawab Ajimat Ali Khan v. Jowahir Singh ’, 11 a mortgagee had become 
owner by purchase of a share of the equity of redemption. The owner of 
another share was held entitled to redeem on payment of a sum equal to 
the share of the mortgage amount proportioned according to the value of 
the properties comprised in the mortgage and in the share. Their Lordships 
of the Privy Council observed : 


8. (’86) 10 Bom 658n (658n) (DB). Alikhan 

Daudkhan v. Mahamad Khan Samsherkhan. 
(’25) 12 AIR 1925 Pat 57 (58): 3 Pat 818: 84 
Ind Cas 293 (DB). Srikanta Prasad v. Jag 
Sah. 

(’86) 10 Bom 656n (657n) (DB), Sakharam 
Narayan v. Copal Lakshuman. 

(’26) 13 AIR 1926 Bom 303 (304): 50 Bom 
331: 96 Ind Cas 361 (DB). Siddeshwar 
Martand v. Ganpatrao Bhaurao. 

(’37) 24 AIR 1937 Mad 136 (138): 168 Ind 
Cas 899. Periakaruppa Pillai v. Satyanara- 
yanamurthi. (Principle of integrity applies 
both to mortgagee as well as mortgagor— 
This view has been dissented from in AIR 
1928 Lah 792 and AIR 1926 All 46: 48 All 
171.) 

[See also (’14) 1 AIR 1914 Bom 259 (259. 


260): 27 Ind Cas 38 (DB), Mahmadali Kam- 
ruddin v. Abdulalt Karimbhai. (Mortgage 
of properties x and y —Subsequent sale of 
x to A and later still sale of y to mortgagee 
—A was held entitled to redeem both x 
and y as sale in favour of mortgagee was 
subsequent to sale in favour of A and 
could not deprive him of his right to re¬ 
deem both the properties.)] 

9. (’38) 25 AIR 1938 All 22 (25): ILR (1938) 
All 63: 173 Ind Cas 130 (DB). Kabulchand 
v. Badri Das. 

10. (’10) 32 All 612 (617): 37 Ind App 182: 7 
Ind Cas 732 (733): (PC), Bohra Thakur Das 
v. Colltector of Aligarh. (On appeal from 
28 All 593.) 

11. (’70) 13 Moo Ind App 404 (408, 409): 14 
Suth W R 17 (18) (PC). 
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\ i - Under the first head of objection it was strongly argued. . . . that 
t the apportionment should have been made according to the actual and 
; ascertained values of the several ‘mouzahs’ and not according to the 
' u amount of revenue assessed on, and payable in respect of such ‘mouzahs’ 
to Government. . . . 

“The proportion of the debt chargeable on each village ‘ought to vary 
according to the actual value of the village’; and the amount of Government 
revenue assessed on a village may not always be a correct criterion of its 
actual value.” 

“ On the-other hand, there might be a difficulty in applying the principle 
contended for by the appellant to cases in which the amount payable by a 
mortgagor seeking to redeem, is not ascertained, as in this country, by inquiry 
and account; but must be calculated and tendered or brought into Court by 
him before the commencement of the suit.” 

That was a case before the Transfer of Property Act. The last diffi¬ 
culty pointed out by their Lordships no longer exists in view of the provi¬ 
sions of the Civil Procedure Code providing for such inquiry and account. 
In ‘Bishesur Dial v. Ram Sarup 12 ’ a Full Bench of the Allahabad High Court 
followed the case of ‘Nawab Ajimat Ali Khan v. Jowahir Singh 111 ’ and it was 
held that “when the mortgagee buys at auction the equity of redemption in 
a part of the mortgaged property, such purchase has, in the absence of fraud, 
the effect of discharging and extinguishing that portion'of the mortgage-debt 
which was chargeable on the property purchased by him, that is to say, a 
portion of the debt which bears the same ratio to the whole amount of the 
debt that the value of the property purchased bears to the value of the whole 
of the property comprised in the mortgage.” See also the undermentioned 
cases 14 to the same effect. 


12. (1900 ) 22 All 284 (293): 1900 All W N 69 
(FB). (Observations in 20 All 23 to the 
contrary held not correct.) 

13. (’70) 13 Moo Ind App 404 (408): 14 Suth 
W R 17 (PC). 

14. +(’20) 7 AIR 1920 Mad 375 (378): 43 Mad 
372: 55 Ind Cas 666 (FB), Ponnambala v. 
Annamalai. (22 All 284 and 13 Moo Ind 
App 404 (PC) followed; 12 Ind Cas 130 
overruled.) 

C32) 19 AIR 1932 Mad 18 (19): 135 Ind 
Cas 911. Somanatha v. Ananta. 

(’36) 23 AIR 1936 Cal 537 (540): 168 Ind 
Cas 416, Aymamud v. Ebaruddin. (If pro¬ 
perty Is purchased by the mortgagee after 
the decree, apportionment cannot be claim¬ 
ed in execution proceedings — In such 
cases the remedy of other part-owners is 
a suit for contribution.) 

t(*32) 19 AIR 1932 Cal 319 (320): 59 Cal 
76: 137 Ind Cas 260 (DB). Krishnachandra 
v. Pabna Model Co., Ltd. 

(•38) 25 AIR 1938 Cal 618 (622): ILR (1938) 
2 Cal 590: 179 Ind Cas 493 (DB), Nlrupama 
Devi v. Anathbandhu. 

(’24) 11 AIR 1924 All 11 (11. 12): 45 All 46: 
74 Ind Cas 999 (DB), Mohan Lai v. Prasadi 
Lai. (The plaintiffs co-mortgagees by suing 
for their share of the mortgage-money must 
be deemed to have admitted that the 
balance of the mortgage-money had been 
aatlsfled by the acquisition of a proportionate 
■hare of the mortgaged property and that 
the plaintiffs should be given a decree for 
their share of the mortgage-money as against 


a proportionate share of the mortgaged pro¬ 
perty.) 

('ll) 10 Ind Cas 235 (235) (All), Jagannath 
Pershad v. Mihin. 

('ll) 33 All 434 (435): 10 Ind Cas 729 (730) 
(DB), Chuni Lai v. Srikishan Singh. 

(’14) 1 AIR 1914 All 165 (166): 23 Ind Cas 
848 (DB), Balwant Singh v. Chet Singh. (B 
obtained a decree on the foot of a mort¬ 
gage against T and L — In execution of 
another decree T's share in the property was 
put up for sale; B applied that half of the 
money due under his decree was a charge on 
T’s property which was being put up for 
sale— B himself purchased T’s property— 
Held that, under the circumstances, B’s 
decree must be deemed to have been satis¬ 
fied to the extent of one half.) 

C16) 3 AIR 1916 All 108 (108): 38 All 103: 
32 Ind Cas 174 (DB), Mahabir Prasad v. 
Mahomed Mashiyattnlla. 

(’34) 21 AIR 1934 Mad 250 (251): 141 Ind 
Cas 366, Chinniha Rowther v. Muthuraman 
Chettiar. 

t(’18) 5 AIR 1918 Oudh 404 (405): 21 

Oudh Cas 172: 47 Ind Cas 200 (DB). Sham- 
ehad Ali Khan v. Muhammud Ali Khan. 

ISee also C86) 8 All 438 (442): 1886 All W 
N 146 (FB). Amanat Begam v. Bhajan Lai. 
(Mortgage deed executed for Rs. 4,000— 
Mortgagee purchasing 2 3 of the property— 
Suit by mortgagor for redemption of 1]3 
share — Held, with reference to S. 7 (ix), 
Court-fees Act. principal money secured 
must be regarded as 1|3 of Rs. 4,000.)) 

3T.P. 71 
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The “acquisition” referred to in the last paragraph may be in any 
manner, e.g., by purchase, inheritance or otherwise . 15 The taking by the 
mortgagee of a ‘further charge’ from some of the original mortgagors does 
not break up the integrity of the original mortgage . 10 Where there is no 
acquisition by the mortgagee of any part of the equity of redemption, there 
is no question of splitting up of the integrity of the mortgage and of allowing 
piecemeal redemption . 17 It has been held in the undermentioned cases 1 * 
that the words “share of a mortgagor” in the section mean the share of a 
mortgagor in the ‘equity of redemption’, that is, in the ownership of the 
property ‘minus’ the interest vested in the mortgagee, that consequently the 
last paragraph of the section does not apply where the mortgagee purchases 
a portion of the mortgaged property free of his encumbrance by paying full 
value of the property, and that therefore the owner of the other part of the 
property cannot redeem merely by paying a proportionate part of the debt. 

The last paragraph of the section does not apply where ‘some only’ of 
the mortgagees, where there are more than one, acquire a share of a mort¬ 
gagor. The mortgage cannot in such cases be redeemed by the owner of a 
part of the property by payment of a proportionate part of the money due on 


[But see ('21) 8 AIR 1921 Nag 96 (96): 64 
Jnd Cas 453. Adku v. Rajaram. (No longer 
good law.) 

C97) 19 All 196 (198): 1897 All W N 18. 
Chunna Lai v. Anandi Lai. (Not followed 
in 22 All 284 (FB).] 

15. (*47) 34 AIR 1947 Nag 210 (223): ILR (1947) 
Nag 740 (DB), Pawankumar v. Jagdeo. (Per 
Hidayatullah. J.. agreeing with Bose. J., 
(Hemeon, J.. contra)—The words "has or 
have acquired" in paragraph. 5 of S. 60 have 
not been defined and in principle there is no 
difference between an acquisition by way of 
purchase or other transfer and an acquisi¬ 
tion by way of foreclosure decree.) 

(’ll) 1911 Pun Re No. 62: 11 Ind Cas 100 
(101) (DB), Shankar Das v. Gobind Ram. 
(Purchase and inheritance.) 
il’24) 11 AIR 1924 Mad 364 (364): 76 Ind 
Cas 154 (DB). Rainaswami Reddiar v. Peri a 
Veerakudumban. (Court auction purchase.) 
-;-(’40) 27 AIR 1940 Mad 498 (502): 190 Ind 
Cas 858 (DB), Krishna Iyer v. Susai Reddiar. 
(Acquisition by mortgagee may be by in¬ 
heritance or devise.) 

*C09) 31 All 335 (338): 1 Ind Cas 779 (780) 
(DB). Hamida Bibi v. Ahmad Husain. (In¬ 
heritance of mortgagor’s rights by mort¬ 
gagee.) 

(’29) 16 AIR 1929 All 604 (606): 121 Ind Cas 
398 (DB), Zafar Ahsan v. Zubaida Khatun. 
(Morstgagee becoming heir to mortgagor.) 
C20) 7 AIR 1920 All 129 (131): 42 All 544: 
58 Ind Cas 743 (DB), Sarju Kumar v. Thakur 
Prasad. (Acquisition of part of equity of 
redemption by mortgagee after decree for 
sale.) 

[See also (’88) 10 All 570 (574): 1888 All 
W N 231, Kudhai v. Sheo Dayal. (Mortgagee 
-acquiring a share in mortgaged property by 
purchase after the decree for redemption is 
passed.) 

(’97) 21 Bom 619 (626) (DB). Narayan v. 
Canpat. (Inheritance.)] 

16. t(’08) 11 Oudh Cas 73 (74). Thakur Singh 
v. Jangi Singh. 


(’25) 12 AIR 1925 Oudh 150 (152): 81 Ind 
Cas 742, Thakur Prasad Singh v. Chandrika 
Pershad. 

[But see (’05) 1905 Pun Re No. 91. p. 279 
(281): 1906 Pun L R No. 44 (DB), Saran Das 
v. Atar Bibi. (Integrity is broken up by 
taking a further mortgage on a portion of 
the property previously mortgaged.)] 

17. (’23) 10 AIR 1923 All 397 (397): 71 Ind Cas 
973 (DB), Abdul Ghafoor v. Qamar Uddin. 
(Prior mortgagee obtaining decree without 
impleading subsequent mortgagee and subse¬ 
quent mortgagee obtaining decree without 
impleading prior mortgagee — Property pur¬ 
chased by M in execution of decree on prior 
mortgage—Property purchased by A in exe¬ 
cution of decree on subsequent mortgage— 
Subsequently M inheriting original mort¬ 
gagor’s rights — Held, upon sale of mort¬ 
gagor’s rights to A no part of equity of 
redemption could become vested in M as 
successor to mortgagor—Therefore integrity 
of prior mortgage was not broken up.) 

18. (’40) 27 AIR 1940 Mad 498 ( 501): 190 Ind 
Cas 858 (DB), Krishna Iyer v. Susai Reddiar. 
(’10) 6 Ind Cas 842 (844) (DB) (Cal). Mir 
Eusuf Ali Haji v. Panchanan Chatterjee. 

(’36) 164 Ind Cas 490 (493) (DB) (Cal), 
Mohendra Nath v. Harshamukhi Dassi. 

(’30) 17 AIR 1930 Cal 619 (620. 621): 128 
Ind Cas 111 (DB), Jasodha Kumar v. Kali 
Kumar. 

[See also (’41) 28 AIR 1941 All 200 (204, 205): 
ILR (1941) All 220: 195 Ind Cas 533, Himmat 
Sahai v. Mahomed Moin. (If a mortgagee 
after a purchase by him of a part only of 
mortgaged property claims to enforce his 
entire mortgage against remaining portion of 
property in respect of whole unabated mort¬ 
gage-debt, burden lies heavily on him to 
show that special circumstances existed or 
that there was some form of special bargain 
in the particular transaction between him 
and mortgagor from which it must be con¬ 
cluded that no part of mortgage-debt was to 
be extinguished.)] 
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the mortgage. 1 ® Where such part owner pays up the ‘entire’ mortgage 
amount, strictly the mortgagee’s rights are determined including his right to 
retain possession of the purchased property, if the mortgage is a possessory 
one; the mortgagee can, however, sue afresh in respect of his purchase. But 
there is nothing to prevent the Court for the sake of convenience, to decide 
in the same suit how much mortgage-money is to be chargeable on the 
property purchased by the mortgagee and to allow redemption of the rest on 
payment of the proportionate amount. 20 

It has been held in the undermentioned case 21 that where a ‘subsequent’ 
mortgagee acquires a share in the equity of redemption, the last paragraph 
ol b. bO applies, so as to enable him to redeem his share only from the ‘first 
mortgage’ on payment of a proportionate part of the amount due on that 
mortgage. It is submitted that this view is not correct. The word “mort- 
gagee’ clearly refers to the mortgagee ‘under the mortgage sought to be 

redeemed and not any other mortgage that might have been subsequently 
made by the mortgagor. 

. . The Principle of the mortgage security being split up by the mortgagee 
acquiring a portion of the mortgaged property cannot apply to a maintainance 
charge decree under which the claim is a recurring one. The principle can 
only apply with reference to a charge which has ripened into a present 
claim at the time of the acquisition of the share. 2 - 

Two items of property, A and B are first mortgaged to X, and then A 
alone is mortgaged to Y. X then buys both A and B. In such a case, it will 
be seen, the mortgagee acquires the ‘whole’ of the equity of redemption and 
not only a share m it. But at the same time, under S. 101, X is entitled to 
keep alive the mortgage on A as against Y, the subsequent mortgagee This 
means that X s mortgage is ‘extinguished’ as regards item B but is kept alive 
as regards item A. In other words, the mortgage is split up, and Y can 
redeem A by paying a proportionate part of the mortgage-money This is 
the principle underlying the decision cited below. 23 


45. Undivided property — Mortgagee purchasing share—Redemption. 


19. (’45) 32 AIR 1945 Bom 69 (71). Parvatibai 
v. Maruti. 

t('23) 10 AIR 1923 Mad 533 (538): 47 Mad 
7: 72 Ind Cas 292 (DB). Subbo Rao v. Balusu 
Buchi. (Per Krishnan, J.) 
t('39) 26 AIR 1939 All 600 (601): 184 Ind 
Cas 862 (DB), Mohammad Bashir Uddin v. 
Waheed Uddin. 

U'25) 12 AIR 1925 Oudh 609 (609): 27 Oudh 
Cas 360: 85 Ind Cas 621, Jag Mohan Singh v. 
Harbans Singh. 

t(’83) 5 All 276 (277): 1883 All W N 31 (DB). 
Mahtab Rai v. Sant Lai. 

C39) 26 AIR 1939 Nag 136 (139): 184 Ind Cas 
719 (DB), Sadasheo Rao v. Roopchand. 

(’37) 24 AIR 1937 Nag 262 (263): ILR (1937) 
Nag 503: 171 Ind Cas 978, Narayansao v. Mt 
Chatti Bai. 


Velayadain Chetty v. Alangaran Chatty. 

{See also (11) 9 Ind Cas 1026 (1027) (DB) 
(All), Ramjas Das v. Sheo Lai. (Mortgage 
in favour of more than two persons — One 
mortgagee acquiring a share of mortgaged 
property—Purchaser from another mortgagee 
suing for recovery of a portion of the debt 
—Held, suit is maintainable.)! 

20. (’23) 10 AIR 1923 Mad 533 (538): 47 Mad 7‘ 
72 Ind Cas 292 (DB), Subba Rao v. Balusu 
Buchi . 

21. (’37) 24 AIR 1937 Rang 220 (222): 1937 Rang 
L R 13: 171 Ind Cas 168 (DB), S. N. V. R 
Chettyar Firm v. K. Y. A. Chettyar Firm. 

22. C45) 32 AIR 1945 Pat 278 (279), 280): 24 Pat 
245: 220 Ind Cas 75 (DB), Debendra Nath v. 
Trinayani Dasi. 


t(’24) 11 AIR 1924 All 11 (11, 12): 45 All 46: 
74 Ind Cas 999 (DB), Mohan Lai v. Prasadi 
Lai. (But when the mortgagees sue for only 
half the mortgage-money they must be 
deemed to have practically admitted that 
something has happened which has had the 
effect of satisfying half the mortgage 
amount.) 

C73) 5NWPHCR 148 (150) (DB), 

Sabha Sah v. Inderjeet. 

t(*12) 15 Ind Cas 605 (606) (DB) (Mad), 


23. (‘48) 35 AIR 1948 Nag 316 (322): ILR ( 1947 . 
Nag 912 (DB). Shamrav v. Kamalnayan. 
(Landlord haying a first charge for rent on 
a holding which consists of two fields A and 
B-P. a creditor of the tenant obtaining a 
puisne charge on field A for his debt — 
Landlord then purchasing in execution of 
his rent decree both A and B — Integrity 
of the landlord’s prior charge is broken and 
P^can redeem A by paying proportionate 
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—Where undivided property belonging to several cosharers has been mort¬ 
gaged and the mortgagee purchases the undivided share of one of them, 
can the other cosharers redeem their shares without suing for partition ? 

According to the Bombay High Court they are entitled to redeem and 
can only be allowed to redeem the ‘whole,’ leaving the mortgagee to bring a 
suit for partition like any other cosharer. 1 According to two early cases of 
the Madras High Corut 2 they are not entitled to redeem the mortgage wholly 
or partly until they have first ascertained their shares in a suit for partition. 
In later cases,' 1 however, it has been held by the same High Court that a 
cosharer can be allowed, in the same suit, to get a decree for partial redemp¬ 
tion and partition. 


46. One co-mortgagor acquiring mortgagee right — Redemption by 
other. — Where one of several co-mortgagors acquires the mortgagee rights 
in the property, the question has arisen as to whether this section applies so 
as to allow the other co-mortgagors to redeem their shares alone. According 
to the undermentioned cases, 1 such acquisition splits up the mortgage and 
the principle of this section applies so as to allow of piecemeal redemption 
by the other co-mortgagors. But according to the Calcutta High Court, 2 the 
rule that the integrity of the mortgage is broken when the ‘mortgagee* 
purchases a part of the equity of redemption does not apply to the converse 
case of a co-mortgagor purchasing the mortgagee right, so as to enable the 
other co-mortgagors to redeem piecemeal. In the case noted below 3 it was 
held that once one of the mortgagors redeems the whole mortgage, the 
mortgage comes to an end and the redeeming mortgagor is not a “mortgagee,” 
that S. 60 does not apply to the case and that, consequently, there is nothing 
to prevent the other co-mortgagors from getting back their shares on pay¬ 
ment of the proportionate part of the mortgage-money. 


47. One mortgagor — Two or more mortgagees — Redemption by 
paying one alone. — Where A executes a mortgage in favour of B and C as 
tenants-in-common no redemption could be effected by A of part of the 
property by paying to one of the mortgagees his separate debt. It may be 
different where the document really consists of two different mortgages 


SECTION 60—NOTE 45 

1. (’91) 15 Bom 24 (26) (DB). Mora Joshi v. 
Ramchandra. 

C91) 15 Bom 27 (27) (DB). Bhikaji Daji v. 
Lakshman Balal. 

C97) 21 Bom 619 (626) (DB). Narayan v. 
Ganpat. 

2. (’83) 6 Mad Cl (62) (DB). Mamu v. Kuttu. 
(’97) 20 Mad 295 (298) (DB). Thillai Chetti 
v. Ramanatha Ayyan. 

3. (’16) 3 AIR 1916 Mad 863 (866): 38 Mad 310: 
17 Ind Cas 837 (840) (DB), Rathna Mudali v. 
Perumal. 

(T8) 5 AIR 1918 Mad 1142 (1144): 39 Ind Cas 
46 (DB), Narayan Nair v. Narayanan 
Nambiar. 

(’23) 10 AIR 1923 Mad 533 (534. 536): 47 
Mad 7: 72 Ind Cas 292 (DB), Subba Rao 
v. Balusu Buchi. 

I See also (’15) 2 AIR 1915 Mad 1148 (1148): 
28 Ind Cas 248 (DB), Palott Chandu v. 
Karamal Chappila. (There is no objection 
to granting a decree for redemption of 
plaintiff’s undivided share and for his 
being put in possession on redemption of 
that undivided share as a tenant-in-com¬ 


mon with other sharers. )J 

SECTION 60—NOTE 46 

1. C34) 21 AIR 1934 Oudh 348 ( 349): 150 Ind 
Cas 140 (DB), Sarfaraz v. Mohammad 
Salim. (It is not necessary that the share 
in the equity of redemption acquired by the 
mortgagee should be specified.) 

C26) 13 AIR 1926 Lah 601 (602): 96 Ind 
Cas 362 (DB), Sajjan Singh v. Attar Singh. 
(’41) 28 AIR 1941 Lah 421 (422): 197 Ind 
Cas 626, Phula Singh v. Hamaman. 

2. (’18) 5 AIR 1918 Cal 602 (604): 41 Ind Cas 
269 (DB), Jagabandhu v. Haladhar. 

3. (’23) 10 AIR 1923 Lah 129 (130, 131): 69 
Ind Cas 653 (DB), Ali Akbar v. Sultan-ul- 
mulk. 

[See also (’33) 20 AIR 1933 Pesh 97 (98): 
148 Ind Cas 569, Bishnu Das Jawahimal v. 
Chuni Lai. 

(’26) 13 AIR 1926 Lah 238 (238): 92 Ind 
Cas 980, Narain Das v. Saraj Din. (Ques¬ 
tion of limitation — A co-mortgagor who 
redeems the whole mortgage does not 
become a mortgagee of the shares of the 
co-owners but merely has a charge on the 
property.)] 
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combined in one deed in which case there may be separate redemption. 1 

48. Suit for redemption. — Praying for relief where the mortgagee is 
a party to the suit is the same thing as praying for redemption, for, redemp¬ 
tion is the proper relief. 1 

A ‘benamidar’ can sue for redemption whether the beneficial owner 
is a party to the suit or not. 2 

A mortgagor seeking redemption may alternatively claim that the 
mortgage has been paid off but that if anything is found due, he is willing 
to pay it. 3 Where the mortgagee of lease-hold property escapes the payment 
of rent which he has to pay under the mortgage, it has been held that the 
mortgagee and not the mortgagor is entitled to the benefit of such non¬ 
payment and the mortgagor cannot claim at the time of redemption to deduct 
such sum from the mortgage-money. 4 

Where in a suit for redemption, it is found that the mortgage is not 
valid, it has been held in the undermentioned cases 5 * that the suit must be 
dismissed. According to this view, it will be open to the plaintiff to sue for 
possession on title (where possession has passed to the mortgagee) and then 
it will be open to the mortgagee to plead that he must, in equity, be repaid 
the amount advanced by him. 15 The Calcutta High Court has held that if 
in such a case, the mortgagor proves his title, he may be given a decree for 
possession. 7 8 (See also S. 59 Note 3.) 

It is the essence of foreclosure and redemption suits that each party 
is entitled in such suits to enforce his rights against the others. If, on 


SECTION 60—NOTE 47 

1. (*19) 6 AIR 1919 P C 24 (26): 47 Cal 175: 
46 Ind App 272: 53 Ind Cas 131 (PC). 
Sunttibala Debi v. Dhara Sundari Debt. 

SECTION 60—NOTE 48 

1. (1741) 26 E R 565 (565): 2 Atk 267, 

Cholmley v. Countess Dowager of Oxford. 

2. (’20) 7 AIR 1920 Pat 21 (24): 56 Ind Cas 
599, Bisudhanand v. Isri Singh. 

3. (’01) 24 Mad 408 (411) (DB). Butchanna v. 
Varahalu. 

ISee also (’47) 34 AIR 1947 Mad 18 (23): 
230 Ind Cas 387 (DB), Nachappa Goundan 
v. Samiappa Goundan. (Plaintiff purchas¬ 
ing property in execution of his mortgage 
decree and suing to recover possession—In 
plaint purchase admitted to be subject to 
usufructuary mortgage—Plaintiff willing to 
pay off amount of usufructuary mortgage if 
legally bound to do so—On trial, Court 
holding that suit was for redemption, plain¬ 
tiff amending plaint under protest as one 
for redemption—Suit held was one for 
redemption.)) 

4. (’20) 7 AIR 1920 Pat 66 (67): 56 Ind Cas 

743, Tokhan Pandey v. Sivakanta Prosad 

Singh. (It rests on the principle that it is 
a separate matter altogether in respect of 
which the landlord had a right of action 
against the mortgagee in possession, or if 
the landlord had brought a rent suit 
against the original tenants (mortgagors), 
the tenants could have recovered the sums 
from the mortgagee In possession. 10 Ind 
Cas 113 (All), followed.) 

Also see S. 76, Note 8. 

8. (*47) 34 AIR 1947 Pat 110 (111): 225 Ind 


Cas 275, Bishun Singh v. Sheodhari Das. 
I Suit for possession held in effect one to 
redeem oral mortgage—Onus held on 
plaintiff to show that he was mortgagor 
and entitled to redeem—Suit dismissed— 
Principle "once a mortgage always a 
mortgage” does not apply—63 Ind Cas 400 
(Pat) dissented from—AIR 1938 Pat 479 
Rel. on.) 

C26) 13 AIR 1926 Rang 201 (201. 202): 98 
Ind Cas 194. Maung Po Sin v. Mg. Po Sin. 
C29) 16 AIR 1929 Rang 179 (180): 7 Rang 
140: 117 Ind Cas 577, Ma Thaing v. Maung 
Chit On. 

(’28) 15 AIR 1928 Rang 44 (45): 5 Rang 
668: 107 Ind Cas 165 <DB), Maung Pwa v. 
Maung Po Sa. 

C41) 28 AIR 1941 Rang 234 (235): 1941 
Rang L R 309: 197 Ind Cas 20 (DB), Ma 
Mo E v. Ma Ktin Hlaing. (Mortgage with 
possession — Mortgager can however bring 
suit for possession based on title.) 

6. (’35) 22 AIR 1935 Rang 230 (232): 13 Rang 
274: 157 I. C. 565 (FB), Ma Kyi v. Maung 
Thon. 

C26) 13 AIR 1926 Rang 201 (201. 202): 98 
Ind Cas 194, Maung Po Sin v. Mg. Po Sin. 
Also see S. 59 Note 4. 

7. (’14) 1 AIR 1914 Cal 894 (895): 25 Ind 
Cas 558 (DB), Annada Hait v. Khudiram 
Hait. 

I See also (’47) 34 AIR 1947 Bom 206 (208): 
ILR (1947) Bom 228, Ningap)>a Awwappa v. 
Danappa Sharnappa. (Usufructuary mort¬ 
gage for more than Rs. 100|- Mortgage not 
registered — Owner of land cannot sue 
for redemption but is entitled to treat mort¬ 
gagor as trespasser and evict him without 
repaying the loans advanced by him.)) 
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accounting, the balance is against any party, he must pay it. 8 

A suit for redemption cannot be met by a plea of a right of pre¬ 
emption under an agreement, which under S. 54 creates no interest in 
immovable property especially when a suit to enforce the right of pre¬ 
emption is barred by limitation. 9 

A decree for redemption in a redemption suit, unless it could be said 
to mvolve a decision that the mortgagor’s right to redeem was extinguished 
cannot operate as res judicata’ so as to prevent the Court from trying a 
second suit for redemption. 10 See Note 40 on S. 11 in the A. I. R. Commen¬ 
taries on the Code of Civil Procedure, 4th (1944) Edn. 

Where the interest of a mortgagee has been divided between more than 
one P e *, son ’ ™e mortgagor cannot, at his pleasure, bring separate suits against 
each of them for redemption. This section does not justify such a course. 11 

49. Costs of mortgagee in suit for redemption.—The mortgagee, 
whether in a suit for redemption or for foreclosure is entitled to his costs, 
ii om the mortgagor, unless he has forfeited it by some improper defence or 
other misconduct. 1 The right to such costs does not depend upon any 
exercise of that discretion of the Court, which, in litigious causes, is'generally 
not subject to review. 2 The reason for this was stated in ‘Wetherell v. 
Collins to be that ‘at law’ the mortgagee is the absolute owner of the 
property after default, and if the mortgagor claims redemption which equity 
gives him, it must be on terms indemnifying the mortgagee for all costs 
arising out of his legal acts. In ‘Cotterell v. Stratton 4 ’ the reason was given 
by the Lord Chancellor as follows : 

The contract between mortgagor and mortgagee, as it is under¬ 
stood in tnis Court, makes the mortgage a security, not only for principal 
and interest, and such ordinary charges and expenses as are actually 
provided for by the instrument creating the security, but also for the 
costs properly incident to a suit for foreclosure or redemption .... 
These rights, resting substantially upon ‘contract,’ can only be lost or 
curtailed by such inequitable conduct on the part of a mortgagee or 

trustee as may amount to a violation or culpable neglect of his duty 
under the contract.” 


applying for extension of time for pay¬ 
ment — Application rejected—Subsequent 
suit by jenmi for redemption of same pro¬ 
perty—Jenmi held not precluded from 
bringing suit even though he had applied 
for extension of period in previous suit by 
assignee. AIR 1934 P C 205: 56 All 561: 
61 Ind App 362 (PC), followed.)] 

Also see Note 26. 

[But see (’30) 17 AIR 1930 Oudh 270 (272): 
5 Luck 684: 122 Ind Cas 769 (DB), Rugghu 
Singh v. Deputy Commissioner, Sitapur. 
(Obiter.)) 

11. (’27) 14 AIR 1927 Bom 513 (513, 514): 104 
Ind Cas 648 (DB), Purshottam v. Jsub 
Mahomed. 

SECTION 60—NOTE 49 

1. See Note 16 on Section 84. 

2. (1872) 42 L J Ch 417 (419): 8 Ch 295: 21 
W R (Eng) 234: 28 L T 218, Cotterell v. 
Stratton. 

3. (1818) 56 E R 502 (503): 3 Madd 255: 18 
R R 229. 

4. (1872) 42 L J Ch 417 (419): 8 Ch 295 : 21 
W R (Eng) 234: 28 L T 218. 


8. t(’26) 13 AIR 1926 Mad 955 (958): 96 Ind 
Cas 429 (DB), Mathilda Sice v. Fritz 
Gaebele. 

(’27) 14 AIR 1927 Mad 189 (190): 98 Ind 
Cas 563. Kunhi Krishnan v. Kunhi Pennu. 
(In a suit for redemption of kanom, a sum 
due to mortgagor for arrears of rent from 
the mortgagee can be set off against the 
kanom amount.) 

9. (’24) 11 AIR 1924 Mad 57 (61): 76 Ind 
Cas 467, Visvanathan Chetty v. Ethirajulu 
Chetty. 

10. (’49) 36 AIR 1949 Mad 443 (448): ILR 
(1949) Mad 276 (DB), Kizhukkott Kunhotlii 
v. Mammad Koya. 

t(’34) 21 AIR 1934 P C 205 (207): 56 All 
561: 61 Ind App 362: 151 Ind Cas 37 (PC), 
Raghunath Singh v. Mt. Hansraj Kunwar. 
t(’30) 17 AIR 1930 Oudh 465 (467) (DB), 
Irshad Ahmad v. Mt. Saidunnissa. 

[See also (’37) 24 AIR 1937 Mad 214 (216): 
ILR (1937) Mad 545: 168 Ind Cas 110 (FB), 
Viroopakshan v. Pulipre Tarwad Karnavan. 
(B, assignee of jenmi, obtaining decree for 
possession conditional on payment of 
money for improvements made by tenant— 
Failure of B to execute decree — Jenmi 
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It follows from the above, that in a suit by the mortgagee for recovery 
of his amount where there was no valid tender of the amount before suit, 5 
or in a suit for redemption where there has been no such tender, 0 the mort¬ 
gagor must pay the costs of the suit. But if there was a valid tender, and the 
mortgagee has refused it, the mortgagee will, in a subsequent suit for 
redemption, 7 or for foreclosure 8 be disentitled to his costs. A mortgagee who 
unsuccessfully disputes the mortgagor’s right to redeem will be disentitled to 
his costs. 9 

50. Onus of proof in suit for redemption. —In a suit for relief by A 
against B on the allegation that B is only a mortgagee, it is incumbent upon 
A to establish that there is a subsisting mortgage in respect of which he is 
entitled to the relief claimed. 1 If he fails to do so his suit must fail. 2 He 


5. (1840) 49 E R 34 (35): 3 Beav 86: 52 R R 
44, Hodges v. Croydon Canal Co. 

6. (’18) 5 AIR 1918 Mad 942 (945): 38 Ind 
Cas 655 (DB), Achutha Variar v. Ibrayan 
Kutti. 

C84) 8 Bom 190 (193) (DB). Dhondo Rom- 
chandra v. Balkrishna. (Defendant in a 
redemption suit is ordinarily entitled to 
his costs unless he has refused a tender of 
the amount due to him or has so mis¬ 
conducted himself in the course of the suit 
as to induce the Court to subject him to 
a penalty.) 

(’98) 22 Bom 440 (446): 1896 Bom P J 561 
(DB), Kamaya v. Devapa. (A mere offer 
by letter to pay an amount is not usually 
treated as a tender either in law or in 
equity.) 

(’95) 8 C P L R 113 (121), Laxaman 
Devideen v. Baju Bai. 

(’09) 2 Ind Cas 662 (669) (DB) (Cal). 
Aughore Kumar v. Mohamad Mussa. 

7. (1911) 80 L J Ch 295 (297): 103 L T 895: 
(1911) 1 Ch 480, Rourke v. Robinson. 

(1918) 88 L J Ch 31 (37): 119 L T 526. 
Graham v. Seal. 

t('03) 5 Bom L R 387 (389), Pestonjee v. 
Hormasjl. 

t(’99) 1 Bom L R 381 (383) (DB), Govind 
v. DHlar Jang. 

I See also (1869) 38 L J Ch 566 (567): 17 
W R (Eng) 1001: 8 Eq 217: 21 L T 287, 
Pearce v. Morris. (Mortgagee accepting 
money tendered but refusing to give up 
title deeds or to convey the legal estate 
was held liable for costs of the suit.)) 

8. (1863) 11 W R (Eng) 1036 (1037): 9 Jur 
(N S) 885: 132 R R 873, Broad v. Selfe. 

9. (’84) 1884 Bom P J 254 (DB). Narayan v. 
Ravji. 
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1. (’05) 1905 All W N 14 (15): 2 All L Jour 

62 (DB), Musafir Rai v. Mt. Lagan Barta 
Kunwar. 

•(’96) 18 All 403 ( 407): 1896 All W N 132 
(DB), Sheo Prasad v. Lalit Kuar. 

(’14) 1 AIR 1914 All 512 (512): 25 Ind Cas 
353 (DB). Frank Hay v. Ra/luddin. 

(•16) 3 AIR 1916 All 98 (99): 34 Ind Cas 
207 (DB), Sahdeo Oiha v. Mt. Lachhmina 
Kuar. 

(•23) 10 AIR 1923 All 441 (441): 71 Ind Cas 
654, Ramjt Dos v. Mihin Lai. 


(’26) 95 Ind Cas 945 (945) (Oudh), Binda 
v. Sankata Prasad. 

(’33) 20 AIR 1933 All 21 (24): 54 All 975: 
141 Ind Cas 91 (DB). Jauhari v. Tunday. 
(’94) 1894 All W N 167 (168) (DB). Lai 
Mukund Singh v. Jageshar Singh. 

(’23) 10 AIR 1923 Lah 219 (220): 71 Ind 
Cas 577, Sri Ram v. Mattoala Ram. 

(’34) 21 AIR 1934 Lah 121 (122): 154 Ind 
Cas 773, Gian Chand v. Sher Mahomed. 

('26) 13 AIR 1926 Oudh 546 (547): 96 Ind 
Cas 253, Mahadeo Lai v. Pirthipal Singh. 
C23) 10 AIR 1923 Lah 243 (244): 81 Ind 
Cas 336, Joti Prasad v. Rahmat Ali. 

(’23) 10 AIR 1923 Lah 665 (666): 77 Ind Cas 
903, Ralla Ram v. Feroz Din. 

(’25) 12 AIR 1925 Lah 632 (633): 89 Ind 
Cas 788. Ahmed Khan v. Muzaffar Khan. 
(’26) 13 AIR 1926 Lah 120 (121): 92 Ind 
Cas 531, Ruldu Ram v. Surain Singh. 

(’27) 14 AIR 1927 Lah 574 (576): 103 Ind 
Cas 215, Prem Singh v. Mahammad Khur- 
sihd. (Unless a plaintiff in a redemption 
suit gives prima facie evidence that the 
suit is brought within liimitation he fails 
to show that he has a subsisting right to the 
property in suit or in other words he fails 
to prove his title.) 

(17) 4 AIR 1917 Oudh 124 (125): 42 Ind 
Cas 119, Didar Husain v. Gaya Prasad. 
•(’20) 7 AIR 1920 All 92 (93): 42 All 575: 56 
Ind Cas 986 (FB), Anup Singh v. Fateh 
Chand. 

•C89) 11 AH 438 (443) (FB), Parmanand 
Misr v. Sahib Ali. 

('86) 8 All 295 (300): 1886 All W N 98 (DB). 
Nura Bibt v. Jagat Narain. 

C14) 1 AIR 1914 All 43 (44): 22 Ind Cas 
574, Ram Lai v. Sri Makurji Kisliori Ravan 
Maharaj. 

(’38) 25 AIR 1938 Oudh 16 (16): 13 Luck 
669: 171 Ind Cas 437. Gauri Shanker v. Lala. 

[See also (’26) 13 AIR 1926 All 234 (236): 48 
All 251: 91 Ind Cas 859 (DB), Narain Das 
v. Sheo Din. (Where in a suit for redemp¬ 
tion, the plaintiff fails to prove the mort¬ 
gage but the defendants are found to be in 
permissive possession of the property title 
of the plaintiff is proved.)] 

2. (’43) 30 AIR 1943 All 393 ( 399, 403): ILR 

(1944) All 76: 212 Ind Cas 238 (FB). Cur 
Saran v. Shib Singh. (Specific mortgage 
pleaded must be proved.) 

(’27) 100 Ind Cas 58 ( 59) (Lah). Jagat Mai 
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cannot succeed merely because the mortgagee has failed to establish his 
defence, 3 for a plaintiff must succeed on the strength of his own title and 
not on the weakness of his opponent’s 4 He must let in ‘prima facie’ evidence 
of his right. * If he does adduce such evidence it will shift the ‘onus’ on to 
the opponent. 6 What is ‘prima facie’ evidence to satisfy the above require¬ 
ment will largely depend upon the facts and circumstances of each case. 7 
In the undermentioned case, 8 the plaintiff sued for redemption of a mortgage 
alleged to have been executed 45 years before suit, but failed to prove the 
specific mortgage pleaded. He, however, proved that the defendant was a 
mortgagee under some mortgage. It was held that the ‘onus’ of proof which 
was on the plaintiff to prove his case was sufficiently discharged by showing 
that the defendants were mortgagees. 

The ‘admission’ by the defendant that he is a mortgagee ‘under the 
mortgage set up,’ may dispense with proof of the plaintiff’s right. 9 The 


v. Khazan Chand. 

<’14) 1 AIR 1914 All 362 (363): 25 Ind Cas 
197. Mt. Anargi Kunwar v. Kashi Rai. 

(’27) 14 AIR 1927 All 781 (782): 106 Ind 
Cas 633, DwariJca Tewari v. Mata Badal 
Mali. 

(’31) 18 AIR 1931 Oudh 378 (379, 380): 7 
Luck 94: 132 Ind Cas 793, Dal Bahadur 
Singh v. Sarabjit Tewari. 

(’07) 17 Mad L Jour 122 (123) (DB), 

Tarvattil Karnavan v. Kesavan Nambudri. 
(’25) 12 AIR 1925 Rang 7 (7): 2 Rang 397: 
84 Ind Cas 373, Maung Po Ni v. Ma Shwe 
Kyi. 

ISee also C82) 1882 All W N 131 (131) 
(DB). Sheobarakh y. Sheobhikh. (Failure 
to prove mortgage by legal evidence.) 

(’82) 1882 All W N 137 (137) (DB), Bhag- 
■wandin v. Bachhu. (In a suit for redemp¬ 
tion mortgagor claiming to recover mort¬ 
gaged property on payment of Rs. 20— 
Mortgagee alleging that land was mortgaged 
for Rs. 400—Mortgagor failing to prove 
that the land was mortgaged for Rs. 20 
nor offering to pay any such sum as might 
be found by Court—Suit held rightly dis¬ 
missed.) 

(’74) 6 N W P H C R 36 (37) (DB), 
Sheoruttun Gir v. Doorga. (Mortgagee in 
possession as ostensible owner for a long¬ 
time—Burden is on mortgagor to prove that 
he is in possession as mortgagee and not 
as owner.)] 

3. (’89) 11 All 438 (450) (FB), Parmanand 

Misr v. Sahib Alt. 

t(’89) 1889 All W N 187 (187) (DB), Zin- 
gari Singh v. Bhagwan Singh. 

(’14) 1 AIR 1914 All 43 (44): 22 I C 574, 
Ramalal v. Sri Makurji Kisliori Ravan 
Maharaj. 

4 *(1864) 10 Moo Ind App 151 (160): 2 Sar 
88 (PC), Kristnan Gopalar v. Nayana 
Chetty. 

(’29) 16 AIR 1929 Rang 179 (180, 181): 7 
Rang 140: 117 Ind Cas 577, Ma Thaing v. 
Maung Chit On. 

(1900) 1900 Pun Re No. 71 p. 319 (321). 
Ram Chand v. Bhana Mai. 

C17) 4 AIR 1917 Low Bur 71 (71): 38 Ind 
Cas 182, Ma Le Gyi v. Maung Pan Maung. 
(’84) 9 Bom 137 (140) (DB). Ram Chandra 
v. Balaji Bhaurao. 


(’34) 21 AIR 1934 Pat 615 (616): 153 Ind 
Cas 761, Mt. Khiro Kuer v. Syed Noorul 
Hussain. (10 Moo Ind App 151 (PC), relied 
on.) 

(1865) 2 Suth W R 267 (269) (DB). Ashruff- 
onnissa Begum v. Raghoonath Sohoy. 

(’27) 14 AIR 1927 Lah 57 (57): 99 Ind Cas 
441, Mahomed Ayub v. Mt. Fatima Sultan. 
(See also (’84) 8 Bom 543 (546) (DB), 

Govindrao Deshmukh v. Ragho. (A de¬ 
fendant sued on a mortgage to A in 1830 
cannot fairly be called on to meet a case 
of some undefined mortgage to B in or 
about 1830.)] 

5. *(’89) 11 All 438 (446) (FB), Parmanand 
Misr v. Sahib Ali. 

(’16) 3 AIR 1916 All 98 (99): 34 Ind Cas 
207 (DB), Sahdeo Ojha v. Mt. Lachmina. 
(’08) 11 Oudh Cas 285 (289) (DB), Kayasth 
Scholarship Trust, Allahabad v. Shankar 
Din. 

6. *(’75) 3 Ind App 85 (88): 3 Sar 570 (PC). 
Raja Kishen Dutt v. Narendar. 

C89) 11 All 438 (448): 1889 All W N 155 
(FB). Parmanand Misr v. Sahib Ali. 

(86) 8 All 295 (300): 1886 All W N 98 (DB), 
Nura Bibi ,v. Jagat Narain. (3 Ind App 
85 (PC) followed.) 

f(’13) 20 Ind Cas 29 (30) (DB) (All), 

Ganeshi Lai y. Basanti Lai. 

(’31) 18 AIR 1931 Pat 295 (296): 10 Pat 417: 
133 Ind Cas 678 (DB), Kailash Rai v. Mt. 
Jaga Kuer. • 

t('03) 27 Bom 271 (278): 5 Bom L R 85 
(DB), Bala v. Shiva. 

C86) 1886 Bom P J 247 (DB), Chinto v. 
Sriga. (Prima facie proof that a mortgage 
had been originally made will be sufficient 
to shift the onus on the defendant.) 

(’74) 1874 Bom P J 18 (DB), Rama v. 
Baburao. (Do.) 

7. t (’16) 3 AIR 1916 All 98 (100): 34 Ind 
Cas 207 (DB), Sahdeo Ojha v. Mt. Lachmina 
Kuar. 

(’ll) 10 Ind Cas 7 (8) (Oudh), Pancham 
Tewari v. Ram Vdit Vpadhya. 

8. (’03) 27 Bom 271 (277, 278): 5 Bom L R 
85 (DB), Bala v. Shiva. 

9. (’89) 12 All 189 (191): 1889 All W N 199 
(DB), Hanuman Sar an Singh v. Bhairon 
Singh. 
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a dmiS5io n must, however, be one made in the proceeding field by the plaintiff 

fh. ^me other proceeding. 10 Where the defendant admits 

the mortgage, the onus will be on him to show that it is not redeemable. 11 

'"*? TJk 1 amounts to an ad ™ issior > of the mortgage so as to dispense with 
proot ot the same, see the undermentioned cases. 12 

• Whe ^ e the defendant admits a mortgage but denies that the plaintiff 
defendant 1 ^ Sa§ ° r ' ^ latter Cannot succeed on the mere admission of the 


, Where the mortgage fails to prove the mortgage pleaded by him, but 
the defendant admits that he is a mortgagee under a ‘different’ mortgage, 
then, according to the Allahabad and Oudh Courts, the mortgagor cannot 
take advantage of the admission and get a decree in that suit for relief on 
th® basis of the mortgage admitted. 14 But according to the Bombay, Madras 
and Kangoon Courts, he can be given a decree on the basis of the admitted 


(’29) 16 AIR 1929 All 305 (306): 119 Ind 
Cas 568, Jal Nandan Tewari v. Vmrao 
Koeri. 

(’29) 16 AIR 1929 All 242 (242): 115 Ind 
Cas 627, Chheda Lai v. Ghulam Abbas. 
t(*13) 20 Ind Cas 666 (666) (Low Bur), Ma 
Shwe Hpe v. Mating Sein. 

(’29) 16 AIR 1929 Rang 179 (180, 181): 7 

Rang 140: 117 Ind Cas 577, Ma Thaing v. 
Maung Chit On. (Where the mortgage 
which was alleged to be possessory could 
not be proved because there was no regis¬ 
tered instrument, but the mortgagee ad¬ 
mitted that the mortgagor had mortgaged 
the land to him but he had never been put 
in possession— Held that the mortgagor’s 
suit for redemption of a possessory mort¬ 
gage and for possession of the mortgaged 
property on the footing of redemption of 
that mortgage was bound to fail because 
he could not prove the mortgage — The 
admission of the mortgagee could not bind 
the other claimants and it was no ad¬ 
mission of the alleged possessory mort¬ 
gage.) 

(’03) 27 Bom 271 (278): 5 Bom L R 85 (DB). 
Bala v.’ Shiva. 

ISee also (’80) 4 Bom 584 (588) (DB), 
Laksman v. Hari Dinkar. (Defendant ad¬ 
mitting that relations between him and 
plaintiff were those of mortgagee and mort¬ 
gagor but contending that right to redeem 
was time-barred — Contention decided in 
plaintiff’s favour and against defendant — 
Plaintiff held entitled to decree.)] 

10. See (’84) 8 Bom 543 (546, 547) (DB). 
Covindra'o Deshmukh v. Ragho. (State¬ 
ment in a report by survey karkun.) 

11. t(’18) 5 AIR 1918 Mad 121 (122): 44 Ind 
Cas 447 (DB), P. V. Madhavan v. Laksh- 
mana. 

(’22) 9 AIR 1922 Mad 185 (185): 70 Ind Cas 
20 (DB), Ryru Nambiar v. Kappalli Kanara 
Kurup. (There is nothing in books on 
Malabar Law to show that the tenure 
‘Neerozhikka Otti kanom’ is irredeemable.) 

• ISee also (’27) 14 AIR 1927 Mad 92 ( 93): 
98 Ind Cas 195, Govindan Nayar v. Koipun- 
thil Ahmed. (Where the pleadings show 
that the defendant admits his position as 
mortgagee and the terms of the mortgage. 


a suit for redemption will lie.)] 

12. (’24) 11 AIR 1924 All 458 (458, 459): 89 
Ind Cas 118 (DB). Sidhari Ram v. Gargi 
Din. (The very fact of the mortgagee sell¬ 
ing his rights was an express acknowledg¬ 
ment of the existence of a subsisting mort¬ 
gage and of subsisting rights which he was 
competent to sell and the very fact of the 
defendant purchasing those rights was an 
acceptance on his behalf of an existing 
mortgage, a mortgage which was in force 
as a subsisting mortgage at the date of the 
sale to him.) 

(’29) 16 AIR 1929 All 242 (242): 115 Ind 
Cas 627, Chedda Lai v. Gulam Abbas. (Ad¬ 
mission by mortgagee in his written state¬ 
ment that he is a mortgagee in possession 
of land in dispute is a sufficient acknow¬ 
ledgment that the maker of the statement 
thinks and believes that he is liable to be 
redeemed at the date of making of the 
statement.) 

13. (’25) 12 AIR 1925 Oudh 250 (251): 80 Ind 
Cas 543, Jagjhvan Singh v. Gajraj Singh. 

14. (’14) 1 AIR 1914 All 362 (363): 25 Ind Cas 
197, Mt. Anaragi Kunwar v. Kashi Rai. 
(Plaintiff is at liberty to bring another suit 
on the mortgage admitted by defendant.) 

( 34) 21 AIR 1934 All 656 (657): 153 Ind Cas 
903. Alt. Dukhi v. Inderman Ahir. (Diffe¬ 
rent considerations are applicable to a case 
in which the suit framed as one for re¬ 
demption is in substance a suit for posses¬ 
sion pure and simple.) 

(’26) 96 Ind Cas 304 (305) (DB) (All). 
Partap v. Ram Sewak. 

(’26) 98 Ind Cas 1035 (1037) (Oudh), 

Lachmi Singh v. Bijairaj Kuer. 

(1900 ) 3 Oudh Cas 173 (175), Salik Ram v. 
Ramanand. 

(’96) 18 All 403 (407): 1896 All W N 132 
(DB). Sheo Prasad v. Lalit Kuar. 

( 26) 13 AIR 1926 Oudh 546 (547): 96 Ind 
Cas 253. Mahadeo Lai v. Pirthipal Singh. 

I See also (’43) 30 AIR 1943 All 393 (399, 
403): ILR (1944) All 76: 212 Ind Cas 238 
(FB). Gur Saran v. Shib Singh. (Usufruc¬ 
tuary mortgage—Redemption—Suit for— 
Plaintiff not proving specific mortgage set 
up by him—Suit is liable to be dismissed 
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mortgage. 15 But the admission must be taken ‘as a whole’ or not at all. 
Thus, where the mortgagee admitted a mortgage for Rs. 270, while the 
mortgagor sued to redeem a mortgage for Rs. 246, the latter can, if he wishes 
to rely upon the admission, be given a decree for redemption only on pay¬ 
ment of Rs. 270. 10 


51. Suit for possession by mortgagee under terms of mortgage deed— 
Mortgagor, if can plead right of redemption in defence. — Where a mortgagee 
brings a suit for possession in pursuance of a condition in the mortgage deed 
that if the principal and interest are not paid off in a certain period, the mort¬ 
gagee can take possession of the mortgaged property, the mortgagor cannot, 
in that suit, claim to redeem the mortgage. He can only bring a separate suit 
for that purpose. 1 

52. Limitation. — Under Art. 148 of the Limitation Act, 1908, the 
period of limitation for a suit for redemption against a mortgagee is 60 years 
and time runs from the date when the right to redeem accrues. Where the 
mortgagee has transferred the mortgaged property as ‘owner’ to a third 
person a suit for possession against such third person by redemption is 
governed by Art. 134 of that Act under which the period of limitation is 12 
years from the time when the transfer becomes known to the plaintiff. See 
Notes on those Articles in the A. I. R. Commentaries on the Limitation Act, 
2nd (1942) Edition. 


53. Adverse possession of equity of redemption. — Where a ‘third’ 
person is in adverse possession of the mortgaged property for 12 years as 
‘full owner,’ a suit for redemption against him does not lie. 1 The ‘equity of 
redemption’, where the mortgage is a simple one, or under some other form 

(Per Bajpai and Dar JJ.)J (1945) Mad 803 (DB). Mattapalli Raju v. 


15. C93) 17 Bom 365 (368) (DB). Chimnaji v. 
Sakliaram. 

(’88) 1888 Bom P J 131 (DB), Hiru v. 
Bhikaji. 

(’ 17) 4 AIR 1917 Mad 495 (499): 32 Ind Cas 
624 (DB),^ Damodaran Nambudripad v. 

Theyyankaran. 

(’07) 30 Mad 388 (390): 17 Mad L Jour 329 
(DB), Sankaran Mussad v. Ussain Haji. 

(’69) 4 Mad H C R 359 (366) (DB), Kunhi 
Kutti v. ifutti Maracear. 

(’12) 14 Ind Cas 815 (816) (Upp Bur), Nga 
Shwe Pa v. Mi Yon. (A sued B for re¬ 
demption of a piece of land which he said 
had descended to him from an ancestor— 
He claimed to redeem it for Rs. 246 — B 
admitted the mortgage, but alleged that the 
original mortgage-money was Rs. 270— 
Held that the ordinary rule must be applied 
that, as A could not succeed without rely¬ 
ing on B's admission that admission must be 
taken as a whole and that it must be held 
that the original mortgage-money was 
Rs. 270.) 

(’23) 10 AIR 1923 Rang 24 (25): 4 Upp Bur 
Rul 114: 70 Ind Cas 911, Maung Shwe 
Myin v. Ma Naing. 

16. (’12) 14 Ind Cas 815 (816) (Upp Bur). 
Nga Shwe Pa v. Mi Yon. 

(’23) 10 AIR 1923 Rang 24 (25): 4 Upp 
Bur Rul 114: 70 Ind Cas 911, Maung Shwe 
Myin v. Ma Naing. 

SECTION 60—NOTE 51 

1. (’45) 32 AIR 1945 Mad 225 (229): ILR 


Raghavayya. 

(’37) 24 AIR 1937 Oudh 406 (409): 13 Luck 
357: 168 Ind Cas 725 (DB), Bed Nath v. 
Rajeshioari Devi. (AIR 1925 Oudh 235 not 
followed: AIR 1926 Oudh 357 : 2 Luck 213. 
followed.) 

t('2S) 15 AIR 1928 Lah 668 (669): 111 Ind 
Cas 519 (DB), Hari Ram v. Mahin Shah. 
(’25) 12 AIR 1925 Oudh 150 (151): 81 Ind 
Cas 742, Thakur Prasad v. Chandrika 
Pershad. 

t(’26) 13 AIR 1926 Oudh 357 (358): 2 Luck 
213: 94 Ind Cas 759 (DB), Bhavani Din v. 
Satrohan Singh. 

(See however (’20) 7 AIR 1920 Oudh 311 
(311): 50 Ind Cas 332, Ram Dayal v. Arjun 
Singh. (A mortgage deed by its terms was 
a deed of simple mortgage for the first five 
years—After the first five years, the mort¬ 
gagees were to have the option of retaining 
the deed as a simple deed of obtaining 
possession—if they entered into possession, 
there was to be no redemption for ten 
years after they had obtained possession— 
The mortgagor did not redeem within five 
years, but as soon as the mortgagees sued 
for possession, he deposited the amount 
required to redeem the mortgage — Held 
that the mortgagor could be allowed to 
redeem.)) 

SECTION 60—NOTE 53 

1. (’12) 34 All 289 (294): 15 Ind Cas 196 

(201) (PC), Parbati v. Muzaffar Ali. 
t('79) 2 Mad 226 (228, 229) (DB), AmiMl 
v. Rama Kishna. 
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of mortgage under which the mortgagor is entitled to preriodical payments 
from the mortgagees, is capable of adverse possession. See Note 7 on Art. 
144 in the A. I. R. Commentaries on the Limitation Act, 2nd (1942) Edn. 
The result of such acquisition is, however, not the extinguishment of the 
right to redeem, but the transference of such right to the acquirer. 2 

As to adverse possession of the mortgagee himself of the equity of 
redemption, see Note 28 on Art. 144 in the Commentaries above referred to. 

54. Lis pendens.—A mortgagee under a mortgage made during the 
pendency of a suit on another mortgage, will take his interest only subject 
to the incidents of the suit. Thus, a ‘purchaser’ from the mortgagor pending 
a redemption suit takes subject to the event of the suit and must redeem 
within the time fixed by the decree passed in the suit. 1 Where the property 
is sold in execution of the decree, the purchaser will get a good title against 
all persons whom the suit binds. Consequently, the mortgagee ‘pendente 
lite’ cannot claim to redeem the mortgage after the sale. 2 A subsequent 
mortgagee of an equity of redemption made during the pendency of a suit 
on the earlier mortgage for foreclosure is bound by the decree though not 
made a party thereto. 3 Similarly, if the mortgagee purchases the equity of 
redemption after a suit for redemption has been field, he is liable to be 
redeemed as to the whole of the property including the share purchased 
by him. 4 

55. Mortgage pending attachment. — A mortgage made pending an 
attachment is void, as against the person claiming under the attachment. A 
mortgaged certain property to B pending attachment in execution of a decree 
obtained by C against A. The property was sold in execution and purchased 
by D. D, however, allowed his right to get possession to be barred by 
limitation. Then he claimed to sue B for redemption of the property. It was 
held that he had no right to do so. 1 


56. Amendments in section not retrospective. — It has been held that 
the amended section is not retrospective in its operation. 1 

,v. p » 
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2. (1820) 37 E R 527 (579): 2 Jac & W 1, 

Marquis Cholmondeley v. Lord Clinton. 

I See also ('18) 5 AIR 1918 Cal 933 ( 938): 
44 Cal 425: 37 Ind Cas 277 (DB), Priya 
Sakhi Debi v. Bireshwar. (Where a simple 
mortgage has been executed by a person 
in possession, the subsequent dispossession 
of the mortgagor though it may operate by 
lapse of time to extinguish the equity of 
redemption in favour of the adverse 
possessor does not affect the interest of the 
mortgagee.)! 


SECTION 60—NOTE 54 

I. (’85) 9 Bom 141 (145) (DB). Ramchandra 
v. Mahadaji. 

(’26) 13 AIR 1926 Nag 21 (22, 23): 23 Nag 
, L R 86 : 95 Ind Cas 979, Premsukhdas v. 
Peerkhan. 


Also see S. 52, Note 18. 

2. (’91) 18 Cal 164 (178): 17 Ind App 201 
(PC), Umesh Chunder v. Zahur Fatima. 

Also see S. 52, Note 18. 

3. (1805) 32 E R 1062 (1063): 11 Ves 194 
(199): 8 R R 131, Bishop of Winchester v. 
Paine. 

4. (’86) 10 Bom 648 (655) (DB). Naro Hari 
v. Vithalbhat. 

SECTION 60—NOTE 55 

1. (’26) 13 AIR 1926 Mad 966 (967): 97 Ind 

Cas 718 (DB), Srinivasa Aiyangar v. 
Vellayan Ambalam. 

SECTION 60—NOTE 56 

1. (’34) 21 AIR 1934 Cal 775 (776): 61 Cal 

894: 152 Ind Cas 429 (DB), Pranballav Saha 
v. Bhapban Chandra. 
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a 6CA (1) Where a mortgagor is entitled to redemption, then, on 
Obligation to transfer to the fulfilment of any conditions on the fulfilment of 
third party instead of re- wh dch he would be entitled to require a re-transfer, he 
transference to mortgagor, may require the mortgagee, instead of re-transferring 
the property, to assign the mortgage-debt and transfer the mortgaged 
property to such third person as the mortgagor may direct; and the 
mortgagee shall be bound to assign and transfer accordingly. 

(2) The rights conferred by this section belong to and may be enforced 
by the mortgagor or by any encumbrancer notwithstanding an intermediate 
encumbrance; but the requisition of any encumbrancer shall prevail over a 
requisition of the mortgagor and, as between encumbrancers, the requisition 
of a prior encumbrancer shall prevail over that of a subsequent encumbrancer. 


(3) The provisions of this section do not apply in the case of a 
mortgagee who is or has been in possession. 


a. Section 60A was inserted by Section 23 of the Transfer of Property (Amendment) Act 1929 
(XX of 1929). 


Synopsis 

1. Scope of the section. 

2. Assignment must be by registered instrument. 

3. Costs. 


1. Scope of the section. — Section 60 gives the mortgagor a right to 
require the mortgagee, under the circumstances stated therein, to ‘re-transfer 
the mortgaged property’ to the mortgagor or to such persons as he may direct. 
Before the introduction of S. 60A in 1929, the mortgagee could not be 
‘compelled’ by the mortgagor or any other person to ‘assign the mortgage- 
debt’ to any one else, though, at his own option, the mortgagee was entitled 
to assign the mortgage-debt to any one he pleased. 

This section was introduced by the amending Act of 1929 and is framed 
on the lines of S. 95 of the English Law of Property Act, 1925 (15 Geo. V, Ch. 
20). 1 Sub-section (1) gives the mortgagor a right to ‘compel’ the mortgagee, 
under the circumstances mentioned, to assign the mortgage-debt to such 
persons as he may direct. Sub-section (2) extends the right conferred by 
sub-s. (1) to encumbrancers of the property, but provides that the requisition 
of an encumbrancer shall prevail over that of the mortgagor, and that, as 
between encumbrancers, the requisition of a prior encumbrancer shall prevail 
over that of a subsequent encumbrancer. Sub-section (3) of the section 
excepts ‘a mortgagee Vvith possession’ from the operation of the section, as he 
is a person liable to account for the rents and profits under S. 76 and it 
might prejudice him to assign away the debt until the accounts are passed. 


SECTION 60A—NOTE 1 

1. Section 95 runs as follows :— 

"95. (1) Where a mortgagor is entitled to 
redeem, then subject to compliance with 
the terms on compliance with which he 
would be entitled to require a reconveyance 
or surrender, he shall be entitled to require 
the mortgagee, instead of re-conveying or 
surrendering, to assign the mortgage debt 
and convey the mortgaged property to any 
third person, as the mortgagor directs; and 
the mortgagee shall be bound to assign and 
convey accordingly. 

(2) The rights conferred by this section 
belong to and are capable of being enforced 
by each incumbrancer, or by the mortgagor, 
notwithstanding any intermediate incum¬ 
brance; but a requisition of an incum¬ 


brancer prevails over a requisition of the 
mortgagor, and, as between incumbrancers, 
a requisition of a prior incumbrancer pre¬ 
vails over a requisition of a subsequent 
incumbrancer. 

(3) The foregoing provisions of this section 
do not apply in the case of a mortgagee 
being or having been in possession. 

(4) Nothing in this Act affects prejudicially 
the right of a mortgagee of land whether or 
not his charge is secured by a legal term of 
years absolute to take possession of the land, 
but the taking of possession by the mort¬ 
gagee does not convert any legal estate of 
the mortgagor into an equitable interest. 

(5) This section applies to mortgages made 
either before or after the commencement 
of this Act, and takes effect notwithstand¬ 
ing any stipulation to the contrary.” 
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2. Assignment must be by registered instrument. — The interest of a 
mortgagee is intangible immovable property and the transfer of such interest 
can be effected only by a registered instrument. 1 

3. Costs. Section 60 provides that where the mortgagor requires the 
mortgagee to ‘re-transfer the mortgaged property,’ the costs of such transfer 
shall be borne by the mortgagor. This section says nothing about the costs 
of the assignment of the mortgage but on the same principle, it is clear that 
it should be borne by the mortgagor. 


? 60S. A mortgagor, as long as his right of redemption subsists, shall 
.g t to inspection and b e entitled at all reasonable times, at his request and at 
production of documents. his own cost, and on payment of the mortgagee’s costs 

and expenses in this behalf, to 'inspect and make copies or abstracts of, or 
extracts from, documents of title relating to the mortgaged property which 
are in the custody or power of the mortgagee. 


a ‘ S ?"“° n was inserted b y S. 23 of the Transfer of Property (Amendment) Act. 1929 
(XX of 1929). 


1. Scope of the section. — Prior to the year 1882 in England a mortgagee 
could not be compelled to deliver up to the mortgagor any documents of title 
until actual payment or tender of all that was due to him. Nor was the 
mortgagee bound to allow inspection of such documents, though, under special 
circumstances, inspection of the mortgage deed itself was allowed. 1 By the 
Conveyancing and Law of Property Act, 1881,- however, it was provided that 
the person entitled to redeem was entitled to inspect and take copies or 
extracts of the documents of title in the possession of the mortgagee. In this 
country also there was no provision corresponding to this, and it was held in 
some cases 3 following the English law, as it was before 1882, that the 
mortgagee was not bound to allow inspection of the documents of title until 
he was paid what was due to him under the mortgage. The English Law of 
Property Act, 1925, reproduced the said provision of the Conveyancing and 
Law of Property Act, 1881. 


This section was newly added in this Act by the Amending Act of 1929 
substantially reproducing section 96, sub-s. (1) of the English Law of 
Property Act, 1925. 4 A mortgagor is now entitled to inspect and make copies 


\ SECTION 60A—NOTE 2 

1. (’41) 28 AIR 1941 Rang 122 (126): 195 Ind 

Cas 221 (DB), Mirza Mohammad Osman v. 
Jambulingam Chettyar. (AIR 1936 Rang 
152: 14 Rang 494 followed.) 

(’29) 16 AIR 1929 All 161 (163, 164): 51 All 
494: 119 Ind Cas 241 (DB). Bank of Upper 
India Ltd. v. Fanny Skinner. 

(’18) 5 AIR 1918 Cal 411 (413): 45 Ind Cas 
986 (DB), Sakhiuddin v. Sonaulla. (A 
mortgage-debt is immovable property both 
for the purposes of S. 54, T. P. Act and 
for the purpose of S. 17 (b), Registration 
Act.) 

(’79) 3 Bom 312 (329) (DB). Canpat Pandu - 
rang v. Adarji Dadabhaf. 

(’26) 13 AIR 1926 Mad 903 ( 904): 95 Ind Cas 
447, Sambasiva v. Benkatarama. (AIR 
1921 Mad 277 and AIR 1921 Mad 681 
followed.) 

SECTION 60B—NOTE 1 

1. Fisher, Law of Mortgage , 6th Edition, 1910. 
Pages 361, 362, 364. 


[See also (1865) 14 W R (Eng) 166 (166): 
L R 1 Eq 436: 13 L T 496: 12 Jur 2. Patch 
v. Ward. | 

2. 44 & 45 Viet., Chap. 41. Section 16. 

3. (1868) 5 Bom H C R (O C) 152 (157), 
Beattie v. Jetha Dungarsi. 

(’22) 9 AIR 1922 Bom 433 (435): 75 Ind Cas 
193, K. C. Mehta v. Cassumbhai Keshavji. 

4. Section 96. sub-section (1) runs as follows: 
“96. (1)A mortgagor, as long as his right to 
redeem subsists, shall be entitled from time 
to time, at reasonable times, on his request, 
and at his own cost, and on payment of the 
mortgagee's costs and expenses in this 
behalf, to inspect and make copies or 
abstracts of or extracts from the documents 
of title relating to the mortgaged property 
in the custody or power of the mortgagee. 
This section applies to mortgages made 
after the thirty-first day of December, 
eighteen hundred and eighty-one, and takes 
effect notwithstanding any stipulation to the 
contrary.’’ 
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of the documents of title relating to the mortgaged property which are in the 
custody or power of the mortgagee. He can exercise this right so long as his 
right of redemption subsists, but only at reasonable times and at his own 
costs and on payment of mortgagee’s costs and expenses in that behalf. 


a 61. A mortgagor who has executed two or more mortgages in 
Right to redeem favour of the same mortgagee shall, in the absence of a con- 
separately or simui- tract to the contrary, when the principal money of any two 
taneousiy. or more of the mortgages has become due, be entitled to 

redeem any one such mortgage separately, or any two or more of such 
mortgages together. 

a. Section 61 was substituted for the original section by S. 24 of the Transfer of Property 
(Amendment) Act, 1929 (XX of 1929). The old Section 61 ran as follows :— 

" A mortgagor seeking to redeem any one mortgage shall, in the absence of a contract to the 
contrary, be entitled to do so without paying any money due under any separate mortgage made by 
him. or by any person through whom he claims, on property other than that comprised in the 
mortgage which he seeks to redeem. 

Illustration (to the old section.) 

“ A, the owner of farms Z and Y, mortgages Z to B for Rs. 1,000. A afterwards mortgages 
Y to B for Rs. 1,000, making no stipulation as to any additional charge on Z. A may institute a 
suit for the redemption of the mortgage on Z alone.” 

Synopsis 

1. Analogous law. 8. Persons against whom the right 

2. Scope of the section. of consolidation, if at all, is 

3. “ Mortgagor.” available. 

4. “ Same mortgagee.” 9. Mortgagee, if bound to sue on 

5. “ Contract to the contrary.” all the mortgages together. See 

6. Right of consolidation where Notes on S. 67A. See also the 

some charges barred by limita- Code of Civil Procedure, O. 34 

tion. R. 1 Note 10 in the Appendix. 

7. “Redeem any one such 10. Section, if retrospective, 

mortgage.” 11. Waiver of right to consolidate. 

Topic Indicator. 

Covenant as to consilidation. See Note 5. Doctrine of consolidation. See Note 1. 

Covenant as to consilidation of unsecured debt 

with the mortgage-debt — Section does not Two or more mortgages over same property— 
apply. See Note 5. Right to redeem one of them. See Note 1. 

1. Analogous law. — This section corresponds to S. 93 of the Law of 
Property Act, 1925 (15 Geo. V, Chap. 20) 1 which runs as follows: 

“93. (1) A mortgagor seeking to redeem any one mortgage is entitled 
to do so without paying any money due under any separate mortgage made 
by him, or by any person through whom he claims, solely on property other 
than that comprised in the mortgage which he seeks to redeem. 

This sub-section applies only if and as far as a contrary intention is 
not expressed in the mortgage deeds or one of them. 

(2) This section does not apply where all the mortgages were made 
before the first day of January, eighteen hundred and eighty-two. 

(3) Save as aforesaid, nothing in this Act, in reference to mortgages, 
affects any right of consolidation or renders inoperative a stipulation in 
relation to any mortgage made before or after the commencement of this 
Act reserving a right to consolidate.” 

SECTION 61—NOTE 1 

1. Special Committee’s Report, Transfer of 
Property (Amendment) Act, XX of 1929, Cl. 

23, printed on page 85 (112). 

(’16) 3 AIR 1916 Mad 934 (936): 38 Mad 927: 


30 Ind Cas 317 (FB), Subramania Alyar v. 

Balasubramanta. (Section 61 is modelled 
on S. 17 of the Conveyancing Act of 1881.) 
(’94) 16 All 295 (298): 1894 All W N 93 
(DB), Tajjo Bibi v. Bhagwan Prasad. 
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_ j* of the section. — This section abolishes what is known in 

England as the doctrine of ‘consolidation’ 1 . Under the English law as it stood 
prior to 1882, where A held a mortgage on property x and also a separate 
mortgage on property y belonging to the same mortgagor, the mortgagor 
could not exercise his right of redemption of one of the properties alon^ 
without redeeming the other also at the same time. This is known as the 
doctrine of consolidation of mortgages.’ 18 As was stated by Lord Selborne 
in Jennings v. Jordon 2 ’: 

“ A mortgagee, who holds several distinct mortgages under the 
same mortgagor, redeemable, not by express contract, but only by virtue 
of the right which (in English jurisprudence) is called ‘equity of 
redemption,’ may, within certain limits, and against certain persons 
(entitled to redeem all or some of them) , ‘consolidate’ them, that is, treat 
them as one, and decline to be redeemed as to any, unless he is redeemed 
as to all.” 


This doctrine was applied in this country also before the Act came 
into force. 28 

The doctrine rested upon the principle enunciated by the maxim “ he 
who seeks equity must do equity.” 3 Thus, if A held a mortgage for Hs. 500 


SECTION 61—NOTE 2 

1. Special Committee's Report. Transfer of 
Property (Amendment) Act, XX of 1929, 
Cl. 23, printed on page 85 (112). 

(’37) 24 AIR 1937 Oudh 321 (322): 13 Luck 
215: 168 I. C. 40 (DB), Jai Narain v. Cukul 
Singh. 

(’25) 12 AIR 1925 Pat 59 (63): 3 Pat 829: 80 
Ind Cas 34 (DB), Parmeshwar Pandey v. 
Raj Kishore Prasad. 

(’16) 3 AIR 1916 Mad 934 (936): 38 Mad 
927 : 30 Ind Cas 317 (FB), Subramania Aiyar 
v. Balasubramania. 

(’02) 25 Mad 108 (115): 11 Mad L Jour 373 
(DB), Dorasamt v. Venkataseshayyar. 

C94) 16 All 295 ( 298): 1894 All W N 93 (DB). 
Tajjo Btbi v. Bhagwan Prasad. 

(’12) 15 I. C. 605 ( 606) (DB) (Mad). 

Velayadaln Chetty v. Alangaran Chetty. 
(’21) 8 AIR 1921 Cal 321 (326): 60 Ind Cas 
809 (DB), Nila v. Asirbad Mandal. 

la. (1794) 30 E R 679 ( 681): 2 Ves Jun 376. 
Jones v. Smith. 

(1839) 160 E R 839 ( 844): 3 Y & C Ex 597: 
51 R R 413, White v. Hillacre. 

(1692) 23 E R 784 (784): 2 Vern 286. Pope 
v. Onslotr. 

(1761) 28 E R 825 (826): 2 Eden 78, Willie 
v. L ugg. 

(1880 ) 49 L JCh 209 (211): 13 Ch D 639: 
42 L T 169 : 28 W R (Eng) 549. Mills v. 
Jennings. 

(1896) 65 L J Ch 449 (451): 1896 App Cas 
187 : 74 L T 323: 44 W R (Eng) 589. Pledge 
v. White. 

(1880) 49 L J Ch 563 (563. 564): 14 Ch D 
699: 42 L T 859 : 28 W R (Eng) 772. Cummins 
v. Fletcher. (Rule of consolidation has no 
application, unless there has been default 
as to both the mortgages.) 

(1870) 40 L J Ch 137 (139), Crlckmore v. 
Freeeton. (Rule only applies where the 
mortgagee has mortgages ready to be re¬ 
deemed.) 


(See also (1851) 42 E R 544 (547): 1 De G M 
& G 240: 16 Jur 114, Watts v. Symes.) 

2. (1881) 51 L J Ch 129 (130): 6 App Cas 698: 
45 L T 593: 30 W R (Eng) 369. 

2a. Special Committee's Report, Transfer of 
Property (Amendment) Act, XX of 1929, 
Cl. 23, printed on Page 85 (112). 

(’69) 6 Bom H C R (AC) 90 (93). Vithal 
Mahadev v. Daud. 

(’72) 4 N W P H C R 161 (163) (DB), 
Bhugwan Dass v. Mahomed Jafer. (Where 
several share-holders in an estate have 
executed a joint mortgage of it. and have 
all subsequently executed deeds of further 
charge to which one or more have been 
parties. a purchaser of a portion of the 
estate from all the co-sharers, suing for 
redemption of the whole estate must dis¬ 
charge all the debts which they jointly or 
severally charged on the property, for he 
represents all the co-sharers.) 

See however the following cases where the 
rule of consolidation was not recognized: 
C69) 11 Suth W R 310 (310) (DB). Odoy 
Churn v. Bhujohuri Janah. 

(’17) 4 AIR 1917 Nag 137 (138): 14 Nag 
L R 184: 48 Ind Cas 368, Deochand v. 
Binjraj. 

(’83) 7 Bom 526 (529) (DB). Narayan v. 
Pandurang. 

3. Halsbury, Lairs of England, Vol. 21, Art. 

381. (1761) 28 E R 825 (826): 2 Eden 78, 

Willie v. Lugg. 

(1880) 50 L J Ch 187 (189): 16 Ch D 117: 
44 L T 4: 29 W R (Eng) 314, In re Ragett; 
Ex parte Williams. 

(1876) 45 L J Ch 165 (167): 1 Ch D 491: 33 
L T 721: 24 W R (Eng) 171, Baker v. Gray. 
(1880 ) 49 L J Ch 209 (211): 13 Ch D 639: 42 
L T 169: 28 W R (Eng) 549, Mills v. 
Jennings. 

(1880) 49 L J Ch 563 ( 563): 14 Ch D 699: 
42 L T 859: 28 W R (Eng) 772. Cummins v. 
Fletcher. 
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over property x worth Rs. 1000, and another mortgage for Rs. 1000 over 
property y, and the latter property became depreciated and its value reduced 
to Rs. 500, the mortgagor would be glad to clear off the mortgage on propety 
x by payment of Rs. 500, while the mortgagee would be anxious to get the 
mortgage over property y cleared off as the security became insufficient. 
The right of redemption being an equitable right, the Court, in such cases, 
applied the maxim “ he who seeks equity must do equity ” and held that the 
mortgagee could consolidate both the mortgages and that the mortgagor could 
not redeem the one without redeeming the other. 4 

But the rule became so extended as to cause an intolerable grievance 
to persons dealing with estates in mortgage. Accordingly, the rule was 
partially abolished by S. 17 of the Conveyancing and Law of Property Act, 
1881 (44 & 45 Viet., C. 41). 5 6 Under that section, there was no consolidation 
of mortgages except where ‘there was a contract to the contrary.’ The old 
S. 61 of the Indian Transfer of Property Act was enacted in the same terms 
as S. 17 of the Conveyancing and Law of Property Act, 1881, which has 
been repeated in S. 93 of the Law of Property Act, 1925 (15 Geo. V, Ch 20). 

The old S. 61 did not apply where several mortgages were executed 
over the ‘same’ property. There was a conflict of opinions on the question 
whether in such cases, the mortgagor was bound to redeem all the mortgages 
together. One set of cases held that the mortgagor was entitled to redeem 
each mortgage separately 0 and another set of cases held that he was not so 
entitled. 7 In ‘Ramarayanimgar v. Maharaja of Venkatagiri 8 ’ the question 
came up before the Privy Council and their Lordships held that the section 
implied that the mortgagor could not redeem one or some only of such 
mortgages. And this view was followed in later cases. 9 

The present section alters the law as laid down by the said Privy 
Council decision. As the section stands, it is quite clear that where a mort- 


4. Topham. New Law of Property, 4th Edn., 
1932. pages 304-305. 

Fisher. Law of Mortgage, 6th Edn., 1910, 
para. 1210. 

5. Fisher, Law of Mortgage, 6th Edn., 1910 
paras. 1210 and 1211. 

6. C94) 16 All 295 (299): 1894 All W N 93 
(DB), Taj jo Bibi v. Bhagwan Prasad. 

(’04) 27 All 313 (316): 1 All L Jour 715 
(D3), Khuda Bakhsh v- Alim-un-nissa. 
(16 All 295 followed.) 

(’06) 3 All L Jour 672 (674) (DB), Bhartu 
v. Dalip. (Section 61 refers to mortgages 
upon different properties.) 

(’17) 4 AIR 1917 Lah 446 (447. 448): 39 Ind 
Cas 250 (DB), Phula Singh v. Bur Chand. 
(A mortgagor can redeem the mortgage 
under which the mortgagee holds possession 
without redeeming other mortgages which 
give no right to possession.) 

(’26) 13 AIR 1926 Oudh 59 (60. 61): 90 Ind 
Cas 613, Bunyad Singh v. Naubhat Singh. 

7. (’02) 25 Mad 108 (115): 11 Mad L Jour 373 
(DB), Dorasami v. Venkataseshayyar. 

(’21) 8 AIR 1921 Cal 321 (326): 60 Ind Cas 
809 (DB), Nilu v. Asirbad Mandal. 

(’ll) 11 Ind Cas 629 (630) (DB) (Mad). 
Balastibramania Nadar v. Siuguru Asari. 
(Per White, C. J.) 

C14) 1 AIR 1914 Mad 290 (291): 22 Ind Cas 
609 (DB), Meloth Kannan v. Kodath 
Kammaran. (11 Ind Cas 629 followed.) 
(’27) 14 AIR 1927 Mad 1039 (1042): 106 Ind 


Cas 196 (DB), Ganapathi Bhatta v. Beeru 
Bhandary. 

(’05) 8 Oudh Cas 132 (138) (DB), Radha 
Krishna v. Sheo Dial. 

(’09) 31 All 482 (485): 2 Ind Cas 859 (860) 
(DB), Ranjit Khan v. Ramdhan Singh. 
(Section 61 seems to provide that a mort¬ 
gagor can insist on redemption of indivi¬ 
dual mortgages when the several mortgages 
comprise different properties.) 

(T9) 6 AIR 1919 Mad 1188 (1189): 43 Ind 
Cas 286 (DB), Ram Krishna v. Kuppanna. 
(Per Spencer, J.) 

8. (’27) 14 AIR 1927 P C 32 (36): 50 Mad 
180: 54 Ind App 68: 100 Ind Cas 86 (PC). 
(Rule applied to charges too.) * 

9. (’47) 34 AIR 1947 Mad 18 ( 31): 230 Ind 
Cas 387 (DB), Nachappa Goundan v. Sami- 
appa Goundan. (Decision on S. 61 as It 
stood before amendment.) 

(’30) 17 AIR 1930 All 136 (147, 148): 52 All 
281: 124 Ind Cas 733 (FB), Lallii Singh v. 
Ram Nandan. (Per King, J.) 

(’28) 15 AIR 1928 Oudh 273 (276): 3 Luck 
459: 112 Ind Cas 481 (DB), Ram Ratan Lai 
v. Aditya Prashad. (AIR 1927 P C 32: 50 
Mad 180: 50 Ind App 68 (PC) followed.) 
C30) 125 Ind Cas 27 (27, 28) (DB) (All). 
Rameshar Singh v. Husain Ahmad. 

(37) 24 AIR 1937 Pat 156 (159. 160): 15 Pat 
742: 165 Ind Cas 310 (DB), Mt.Nathuni v. 
Dhamidhar Jha. (The new law is also 
stated.) ( — ' 
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.gagoi has executed several mortgages in favour of the same mortgagee over 
the same property, he is, in the absence of a contract to the contrary, entitled 
to redeem any of them without at the same time redeeming the others. 10 

3. “Mortgagor.” — The word “mortgagor” includes not only the 

survivors, 1 and successors-in-title. 
This is made clear by S. 59A which enacts that “ references in this chapter 
to mortgagors. . . . shall be deemed to include references to persons deriving 
title from them. Thus, if A as manager of the joint Hindu family, executes 
a mortgage deed, and after his death A’s son B, the then manager of the 
family, executes another mortgage deed in favour of the same mortgagee, 

agreeing to repay the second mortgage-money along with the first, this 
section will apply. 2 

It is, however, necessary that the title of the mortgagor in respect of 
each mortgage must be in the same hands. This section, therefore, will not 
apply where one mortgage is by A as the sole mortgagor, and the other 
mortgage, by A jointly with B. 3 On the same principle, where there are two 
or more mortgagors, one of them alone cannot, by executing a mortgage with 
a contract for consolidation, affect the right of his co-mortgagors to redeem 
the original mortgage. 4 

4. “Same mortgagee.”—A executes a mortgage x in favour of B. B 
transfers the mortgage in favour of C. A thereafter executes another 
mortgage y in favour of C in which he contracts that he will not redeem 
mortgage x without redeeming y. Can it be said in this case that the mort¬ 
gages x and y are in favour of the “ same mortgagee ” and can C claim to 
consolidate the two mortgages? Yes. C, having taken a transfer of mortgage 
x from B, is the “mortgagee” under mortgage x (see S. 59A). The subse¬ 
quent mortgage y was executed in favour of the “ mortgagee” of mortgage 
x, that is, the “same mortgagee.” This section will, therefore, apply. 1 I n 
England also, the rule of consolidation has been held to apply to mortgages 
to different persons becoming vested by transfer in the same mortgagee.- 

followed-) 

C13) 20 Ind Cas 66V (668) (Oudh), Sant 
Sahai v. Chhutae Kurmi. 

C22) 9 AIR 1922 All 174 (177): 44 All 37: 

63 Ind Cas 750 (FB), Harprasad v. Ram 
Chandar. 

\See also (’ll) 33 All 393 (395): 9 Ind Cas 
319 (319) (DB), Ganga Ram v. Kirtarth Rai. 
t‘12) 34 All 416 (418, 419): 15 Ind Cas 907 
(908) (DB), Kalla v. Hargian. J 

SECTION 61—NOTE 4 

(’27) 14 AIR 1927 Mad 1039 (1042): 106 Ind 
Cas 196 (DB), Ganapathy Bhatta v. Beeru 
Bhandary. 

(1896) 65 L J Ch 449 (451): 1896 App Cas 
187: 74 L T 323: 44 W R (Eng) 589. Pledge 
v. White. 

(1880) 49 L J Ch 209 (211): 13 Ch D 639- 
42 L T 169: 28 W R (Eng) 549. Mills v. 
Jennings. 

(1875) 45 L J Ch 165 (167): 1 Ch D 491: 33 
L T 721: 24 W R (Eng) 171, Baker v. Gray. 
(1881) 51 L J Ch 129 (130): 6 App Cas 698: 

45 L T 593: 30 W R (Eng) 369. Jennings v. 
Jordon. 

(1894 ) 63 L J Ch 651 (652): (1894) 2 Ch 328. 
Pledge v. Carr. 

(1861) 45 E R 1009 (1010): 4 L T 314: 9 W 
n (Eng) 583 : 7 Jur (N S) 835, Selby v. 
Pomfret. 


10. t('37) 24 AIR 1937 Oudh 321 (322): 13 

Luck 215: 168 Ind Cas 40 (DB), Jai Narain 
V. Gokul Singh. 

(’37) 24 AIR 1937 Pat 156 (158): 15 Pat 742: 

165 Ind Cas 310 (DB), Mt. Nathunl v. 
Dharnidhar Jha. 

SECTION 61—NOTE 3 

1. (’34) 21 AIR 1934 Oudh 246 (249): 9 Luck 
657: 149 Ind Cas 543 (DB), Harihar Bakhsh 
Singh v. Lachhman Singh. 

(’35) 22 AIR 1935 Oudh 213 (216): 10 Luck 
481: 153 I. C. 307 (DB), Sarda Nand v. Daya j 
Shanker. 

Also see S. 59A. Note 3. 

2. (’34) 21 AIR 1934 Oudh 246 (249): 9 Luck 
657: 149 Ind Cas .543 (DB), Harihar Bakhsh 

Singh v. Lachhman Singh. 

3. (’20) 7 AIR 1920 Pat 67 (69): 5 Pat L Jour 
644: 58 Ind Cas 129 (DB), Ram Narain v. 
Murlidhar. 

(’27) 14 AIR 1927 Mad 1039 (1042): 106 Ind 
Cas 198 (DB), Ganapathy Bhatta v. Beeru 
Bhandary. 

4. (’27) 14 AIR 1927 All 144 (144): 98 Ind Cas 
499, Tarkeahwar v. Kalka Pathak. 

- (*07). 4 All L Jour 176 (180), Muhammad 
Husain v. Sheodarahan Das. 

(’36) 23 AIR 1936 Oudh 202 ( 203): 160 Ind 
Cas 890 (DB). Kanak Singh v. Gajraj 
Sinph. (AIR 1920 Pat 67: 5 Pat L Jour 644 
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It is, however, necessary that the ‘title’ of the mortgagee in respect of each 
mortgage must be shown to be vested in one and the same hand. Thus, a 
mortgage to A and B jointly could not be consolidated with a mortgage in 

favour of A alone. 3 


5. Contract to the contrary.—It has been seen in the Notes on section 
60 that any provision in a mortgage document which prevents, evades or 
hampers redemption, is a clog on the equity of redemption and is, as such, 
void. This section may be said to be a statutory exception to a certam extent 
to the said rule. In other words, the right conferred by Ss. 60 and 62 to 
redeem a mortgage upon payment of the mortgage-money due under that 
mortgage is qualified by the provisions of this section. 1 It is open to the 
parties under this section to enter into a contract to combine two or more 
mortgages, and to agree that one shall not be redeemed without redeeming 

the others also. 2 

Thus, a contract, that the first mortgage shall not be redeemed unless 
the second mortgage is redeemed, 3 or that the second mortgage shall not be 


3. (1898) 47 W R (Eng) Dig 137: 79 L T 244. 

Riley v. Hall. 

i '94) 18 Bom 591 (593) (DB). Chhotalal 
Govindram v. Mathur Kevalram. 

C12) 15 Ind Cas 605 (606) (DB) (Mad). 
Velayadain Cheity v. Alangaran Chetty. 

SECTION 61—NOTE 5 

1. C30) 17 AIR 1930 All 136 (149): 52 All 281: 
124 Ind Cas 733 (FB). Lallu Singh v. Ram 
Nandan. (Per King J.) 

2. (’16) 3 AIR 1916 Oudh 329 (330. 331): 32 
Ind Cas 740. Chauharaja Bakhsh v. Ram 
Harakh. 

(’22) 9 AIR 1922 All 403 (403): 70 Ind Cas 
637. Jadu Rai v. Ram Birich. 
t(’30) 17 AIR 1930 All 136 (149. 156): 52 
All 281: 124 Ind Cas 733 (FB). Lallu Singh 
v. Ram Nandan. 

(’14) 1 AIR 1914 All 542 ( 542. 543): 24 Ind 
Cas 611 (DB), Gaya Din v. Gajadhar. 

C26) 13 AIR 1926 All 171 (171. 172): 90 Ind 
Cas 787 (DB), Jeut Koeri v. Mathura Koeri. 
C28) 15 AIR 1928 All 99 (100): 108 Ind Cas 
149 (DB), Ram Kishore v. Ram Nandan. 
(’05) 9 Cal W N 789 (791) (DB). Durga 
Pershad v. Dukhi Roy. 

('ll) 9 Ind Cas 52 (53) (DB) (All). Sheo 
Kumar v. Jittu Singh. 

(*09) 1 Ind Cas 345 (346) (DB) (All). 

Bhikham Singh v. Shankar Dayal Singh. 
(’06) 3 All L Jour 768 (770) (DB). Moham¬ 
mad Abdul Hamid v. Jairaj Mai. 

(’35) 22 AIR 1935 Oudh 213 (214): 10 Luck 
481: 153 Ind Cas 307 (DB). Sarda Nand v. 
Daya Shankar. 

3. (’47) 34 AIR 1947 Lah 278 (280): 228 Ind 
Cas 13 (FB), Gurditta Mai v. Mohammad. 
(Punjab Restitution of Mortgaged Lands 
Act (IV of 1938) S. 7—Mortgage or charge 
after 1901 tacked on to mortgage with 
possession prior to 1901 stipulation that 
possession v/ill remain with the mortgagee 
till second mortgage is redeemed—or the 
charge is paid—Collector cannot order 
possession to be handed over to mortgagor 
without payment of additional charge—1944 
Lah L Tin 3 overruled.) 

(’26) 13 AIR 1926 All 506 (508, 509): 48 All 


292: 92 Ind Cas 772 (DB), Shib Narain v. 
Gajadhar. 

(’22) 9 AIR 1922 Oudh 58 ( 59): 25 Oudh 
Cas 134: 65 Ind Cas 401. Nundhlal v. 
Mahadeo Singh. 

(’21) 8 AIR 1921 Oudh 172 (173): 24 Oudh 
Cas 240: 64 Ind Cas 83. Abhal Narain v. 
Mata Prasad. 

(’19) 6 AIR 1919 Oudh 338 (339): 22 Oudh 
Cas 159: 52 Ind Cas 413. Kali Charan v. 
Chhab Nath. 

(’19) 6 AIR 1919 Oudh 240 ( 241): 50 Ind 
Cas 897, Suraj Bali v. Ram Dular. 

(’18) 5 AIR 1918 Oudh 27 (28): 46 Ind Cas 
80. Jang Bahadur v. Matadin. 

(-16) 3 AIR 1916 Oudh 329 (331): 32 Ind 
Cas 740. Chauharja Bakhsh v. Ram Harakh. 
(’37) 24 AIR 1937 Nag 54 (55): I L R (1938) 
Nag 160: 169 Ind Cas 23. Ganpat Raoji v. 
Abdulji Chandji. 

(’33) 20 AIR 1933 Lah 864 (865): 147 Ind 
Cas‘ 193 (DB), Mohammad Khan v. Chandi 


Shah. 

(’40) 27 AIR 1940 All 101 (103): 186 Ind 
Cas 515. Mt. Rangili v. Pearey Lai. 

(’27) 14 AIR 1927 All 743 ( 744): 102 Ind 

Cas 202 (DB), Hardayal Lai v. 

Koeri. (AIR 1922 All 174: 44 All 37 (FB) 

followed.) , 

(’09) 2 Ind Cas 144 (145) (DB) (All). 

Das v. Simirkha Kuar. 

(’10) 32 All 651 (656): 7 Ind Cas 115 (117) 
(DB), Brij La l Singh v. Bhawanl Singh. 
(’ll) 10 Ind Cas 222 (223) (All). Hargobind 


Tula Ram. 

!4) 11 AIR 1924 All 832 (832. 833): 75 Ind 
is 931, Gaya Singh v. Surajbali Singh. 

4) 1 AIR 1914 All 151 (152): 24 Ind Cas 
7. Ramcharan v. Jagan Behari Lai. 

23) 10 AIR 1923 Oudh 143 (144): 72 In 
is 263 (DB). Sangat Baksh Singh v. 
iwat Dijdeo Baksh Singh. (Doctrine 
5 g relates only to dealings at the 
len the dealing of mortgage is entered 
to-Parties are at liberty to vary the 
rms of redemption subsequently.) 

28) 110 Ind Cas 689 (690) (DB) (Oudh). 
iakur Bakhsh Singh v. Jagdat. 
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redeemed unless the first is redeemed, 4 or that neither the first nor the 
second shall be redeemed separately 5 is perfectly valid and binding on the 
mortgagor. 

The section refers to “two or^ more ‘mortgages * ” but will, in view of 
S. 100, apply where one document is a mortgage and the other a charge. 
Consequently, where there is a contract that a further charge created on 
property shall not be redeemed without redeeming an earlier mortgage, the 
contract is perfectly valid and enforceable. 0 

But, where the mortgagor executes subsequently a simple bond and 
agrees that he will not pay up the simple bond without redeeming the mort¬ 
gage, and such agreement cannot be construed as creating a charge on the 
property, this section can have no application. 

The contract to the contrary, being in derogation of the right of 
redemption, must be clearly and unequivocally expressed and must be strictly 
construed. 7 The ‘onus’ of establishing such a contract is on the mortgagee. 8 

Illustrations. 


(1) A covenant in the later of two mortgages ran : “ When the whole 

of the mortgage-money due under this deed together with the 
amount due under the previous deed shall be paid, the mortgage 

mortgage deed for simultaneous redemption 


C26 ) 96 Ind Cas 197 (198) (DB) (All), Site 
Ram v. Sheo Darshan. 

(’29) 16 AIR 1929 Oudh. 40 (41): 117 Ind 
Cas 403 (DB), Rahmat Ali v. Lachhman 
Prasad. (The mortgagee conveyed all his 
haq murtahim to a third party —Held that 
the transferee could insist on the charges 
being paid before the mortgage was re¬ 
deemed since they were inseparable.) 

(’25) 12 AIR 192? Oudh 458 (458): 29 Oudh 
Cas 15: 86 Ind Cas 932. Gaya Prasad v. 
Jagan Nath. 

(’31) 132 Ind Cas 376 (377) (DB) (Lah), 
Jivoan v. Tahal Singh. 

(’90) 1890 Pun Re No. 2 p. 4 (4. 5). Parabh 
Dial v. Kharku. 

(’08) 11 Oudh Cas 248 (251). Sada Sheo v. 
Mahabir Prasad. 

(’26) 95 Ind Cas 134 (134, 135) (Lah), 
Mulkh Raj v. Amin Chand. 

(’32) 19 AIR 1932 All 558 (559): 138 Ind Cas 
492 (DB), Paros Ram v. Sheo Dha. (This is 
so even if the second mortgage is barred by 
limitation at the time of redemption of the 
first mortgage.) 

(’30) 17 AIR 1930 Ali 416 (417): 52 All 539: 

122 Ind Cas 411 (DB), Jokhu Bhunja v. 

Sit la Baksh Singh. (Do.) 

|See also (’99) 1899 Pun Re No. 33, p. 166 
(169), Bannu Mai v. Ramjas.\ 

4. (’28) 15 AIR 1928 Pat 582 (583, 584): 8 Pat 
68: 112 Ind Cas 655 (DB). Aft. Jugesrl Kuer 
v. Aftab Chand. 

(’13) 18 Ind Cas 718 (719) (DB) (All). Imam 
Baksh v. Anwari Begam. (Covenant to 
repay prior mortgage was part and parcel 
of subsequent mortgage transaction.) 

5. (’31) 18 AIR 1931 All 197 (198): 129 Ind 

Cas 550, Kanhaya Lai v. Tulsi Per shad. 

(Simple mortgage can be tacked on usufruc- 8. 
tuary mortgage.) 

(’34) 21 AIR 1934 Oudh 246 (249): 9 Luck 
’ 687: 149 Ind Cas 543 (DB), Harihar Bakhsh 
v. Lachhman Singh. (Stipulation In second 


amounts to a contract for consolidation.) 
(’21) 8 AIR 1921 Lah 170 (17l): 65 Ind Cas 
642 (DB), Nathwa v. Kanhiya. 

C26) 13 AIR 1926 Lah 633 (633, 634): 9b 
Ind Cas 844 (DB), Sultan Muhammad v. 
Ladha Singh. 

C38> 25 AIR 1938 Mad 562 (564): 182 Ind 
Cas 916 (DB), Kammaran v. Koman. 

(’35) 22 AIR 1935 Oudh 213 (216): 10 Luck 
481: 153 Ind Cas 307 (DB), Sarda Nand v. 
Daya Shankar. (AIR 1934 Oudh 246 : 9 
Luck 657, followed.) 

C22) 9 AIR 1922 All 41 (42): 65 Ind Cas 
819 (DB), Ulfat Rai v. Kanhaiya Lai. 

(’17) 4 AIR 1917 Lah 80 (81): 37 Ind Cas 
166 (DB), Hukam Chand v. Kadar Baksh. 
(’26) 13 AIR 1926 Lah 494 (495): 7 Lah 297: 
96 I. C. 630 (DB), Punnu Ram v. Ghulam 
Hussain. 

[See also (’14) 1 AIR 1914 Lah 344 (345): 22 
Ind Cas 528 (DB), Joti Pershad v. Hakim 
Ali.} 

6. (’16) 3 AIR 1916 Oudh 329 (331): 32 Ind 
Cas 740, Chauharaja Bakhsh v. Ram 
Harakh. 

(’10) 6 Ind Cas 165 (166) (DB) (All), 

Pancho v. Deo Karan. 

(’85) 9 Bom 236n, Rama v. Martand. 

(’09) 31 All 482 (485, 494): 2 Ind Cas 859 
(861, 865) (DB), Ranjit Khan v. Ramdhan 
Singh. 

7. (’14) 1 AIR 1914 Oudh 23 (24): 16 Oudh 
Cas 267: 22 Ind Cas 132, Gaya Din v. Her 
Karan. 

(’26) 13 AIR 1926 Oudh 59 ( 61): 90 Ind Cas 
613, Bunyad Singh v. Naubat Singh. 

(’20) 7 AIR 1920 Lah 387 (388): 1 Lah 105: 
55 Ind Cas 509 (DB), Jiwan Das v. Tharaj. 

(’20) 7 AIR 1920 Lah 387 (388): 1 Lah 105: 
55 Ind Cas 509 (DB), Jiwan Das v. Tharaj. 
(17) 4 AIR 1917 Oudh 388 (389): 37 Ind 
Cas 438, Rajendra v. Deputy Commissioner, 
Bahraich. 
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shall be redeemable.” It was held, that it was a contract to the 
contrary within the meaning of this section. 9 

(2) A executed a usufructuary mortgage in favour of B. Later, A 

borrowed a further sum from B and executed a document, which 
provided : “ I shall first pay this debt including principal and 

interest and thereafter I can redeem the mortgaged village (the 
subject of usufructuary mortgage) having paid up the mortgage- 
money. Without the payment of this debt, I cannot redeem the 
mortgaged village.” It was held by the Chief Court of Oudh, that 
the deed was a deed of further charge and that the contract to the 
contrary was enforceable. 10 The decision was affirmed by their 
Lordships of the Privy Council. 11 Compare the undermentioned 
cases 1 - in which the words in the subsequent mortgage deed to 
the effect that the mortgage-money due under the deed would be 
paid first or along with the mortgage-money due under the earlier 
deed, without any words restraining the mortgagor from redeem¬ 
ing the earlier mortgage without payment of the money due under 
the later mortgage, have been held not sufficient to constitute a 
contract to the contrary within the meaning of this section. 

(3) The later of two mortgages contained a provision: “The mortgagor 

shall not be entitled to redeem this present mortgage without 
paying to the trustees (meaning the mortgagees) all subscriptions 
or other moneys that may be secured to the trustees by any other 
mortgage executed by the mortgagor or by any person through 
whom he may claim.” It was held that a ‘contrary intention’ 
within the meaning of S. 17, Conveyancing and Law of Property 
Act, 1881 (44 & 45 Viet., C. 41), corresponding to this section, 
was clearly expressed. 13 

(4) A mortgaged distinct estates to a building society. A’s first mortgage 

contained a covenant to observe all the rules of the society. One 
of the rules provided that if the society had more than one mort¬ 
gage from any member, such member should not have power to 
redeem one property alone without the consent of the Board. It 
was held that the covenant to observe the rules amounted to an 
express covenant that the society should have power to 
consolidate. 14 


9. (’22) 9 AIR 1922 All 403 (403): 70 Ind Cas 
637. Jadu Rai v. Ram Birich Rai. 

10. ('28) 15 AIR 1928 Oudh 273 (275. 276): 3 

Luck 459: 112 Ind Cas 481 (DB), Ram 

Ratan Lai v. Aditya Prashad. 

I See also (’25) 12 AIR 1925 Oudh 506 (507): 
89 Ind Cas 563, Ashra/ Alt v. Chandrapal 
Singh. (Express condition that subsequent 
advance would first be paid before redemp¬ 
tion of prior mortgage — Deed held to be 
of further charge and binding on the 
mortgagor.)! 

11. (’30) 17 AIR 1930 P C 176 (177): 57 Ind App 
173: 5 Luck 365: 123 Ind Cas 191 (PC), M. 
Aditya Prasad v. Ram Ratan Lai. 

I See also (’33) 20 AIR 1933 All 257 (258): 
55 All 359: 142 Ind Cas 410 (FB), JVft. 
Jagannath Kunwar v. Jaipal. (AIR 1930 
P C 176: 57 Ind App 173: 5 Luck 365 (PC) 
followed.)] 

12. (’37) 24 AIR 1937 Oudh 321 (322): 13 Luck 
215: 168 Ind Cas 40 (DB), Jai Narain v. 
Gokttl Singh. 


C14) 1 AIR 1914 Oudh 23 (23. 24): 16 Oudh 
Cas 267: 22 Ind Cas 132, Gaya Din v. Ear 
Karan. 

(’ll) 33 All 393 (395): 9 Ind Cas 319 (319. 
320) (DB). Ganga Ram v. Kirtarth Rai. 
C17) 4 AIR 1917 Oudh 388 (388. 389): 37 
Ind Cas 438, Rajendra v. Deputy Commis¬ 
sioner, Bahraich. (Covenant postponing 
redemption till another deed is redeemed is 
no contract of consolidation.) 

(’23) 10 AIR 1923 Oudh 24 (25): 70 Ind Cas 
66. Gaya Prasad v. Rachpal. (An under¬ 
taking by a mortgagor who took a fresh 
advance, that he would not redeem the 
mortgage until he had repaid the advance, 
held, only a personal obligation, and did 
not create a charge.) 

13. (1906 ) 75 L J Ch 739 (741): (1906) 2 Ch 
607: 95 L T 327: 22 TLR 806, Hughes v. 
Britannia Permanent Benefit Buildhig 
Society. 

14. (1881) 29 W R (Eng) Dig 138 (138): M 
L T 641, Andrews v. City Permanent Benefit 
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(5) A executed in favour of B different mortgage deeds relating to 

different plots of land at the same time. Each deed contained a 
clause, which ran : “ When I, the mortgagor, will pay up the 

entire money secured on the other mortgage deeds which have 
been executed to-day, I would get my land redeemed from the 
mortgagee.” It was held by the High Court of Lahore that the 
agreement did not amount to consolidation of the transactions 
into one transaction. The clause merely contained a collateral 
agreement as to the date when the right of redemption in each 
case was to be exercised. 15 

(6) A executed a usufructuary mortgage in favour of B and later on, a 

second mortgage in his favour to secure further advances. It was 
agreed at the time of the second mortgage that if the interest was 
not paid annually, the mortgagee could, if he so desired, sue to 
recover the money due on the second mortgage. It was also 
agreed that the first mortgage should not be redeemed without the 
redemption of the second mortgage also being effected. It was 
held that as the money due under the second mortgage bond could 
be realized notwithstanding that the first mortgage bond remained 
unredeemed, the agreement did not amount to a contract to the 
contrary within the meaning of this section. 10 

See also the undermentioned cases. 17 


8. Right of consolidation where some charges barred by limitation.— 
A executes two mortgages x and y in favour of B. y contains an ‘express 
contract’ that A shall not redeem the one without redeeming the other also. 
B allows mortgage x to be barred by limitation. A thereafter sues for 
redemption of mortgage y. It was held in cases arising under the old section 
that B could claim that A should redeem both x and y, notwithstanding that 
a suit on mortgage x would be barred by limitation, inasmuch as the Limita¬ 
tion Act did not apply to ‘defences. 1 ’ This view would be good law even 
under this section. 

A executes two mortgages x and y in favour of B over the ‘same’ 


Building Society. 

15. (*40) 27 AIR 1940 Lah 98 (99. 100): 188 Ind 
Cas 75 (DB). Abdul Rahman v. Jhanda 
Singh. 

16. (’23) 10 AIR 1923 All 454 ( 454. 455): 74 Ind 
Caa 320, Makhan Lai v. Kishun Lai. 

17. In the following cases the words of the 
agreement held created a charge : 

(’27) 14 AIR 1927 Oudh 510 (511): 3 Luck 
113: 105 Ind Cas 581 (DB). Lai Bahadur 
Singh v. Rameshwar Prasad. 

(’05) 8 Oudh Cas 227 (230) (DB). Chandrika 
Pershad v. Jagannath. (A mortgaged 
village G to B. Later A borrojved a further 
advance from B and executed a deed, 
which after reciting the sum borrowed, 
went on: 'unless the aforesaid bond debt 
is paid I shall not be in a position to 
redeem G.’ —Held that the deed was intend¬ 
ed to create a further charge on G.) 

(’02) 71 L J Ch 500 ( 504): (1902) 1 Ch 954: 
50 W R (Eng) 453. Farmer v. Pitt. 

In the following cases the words held did 
not create a charge : 

(’85) 9 Bom 233 (235) (DB). Hari Mahada}i 
v. Balambhat. 

(’88) 12 Bom 231 (234) (DB). Yeshvant 
Shenv i v. Vlthoba Sheti. (The clause in 
the latter mortgage deed was "the principal 


sum of huns (coins) due on that document 
(a separate earlier bond under which mort¬ 
gagor owed Rs. 100) as also this document. 
I will pay at the same time, and take back 
the land along with this document as well 
as that document. Till then you are to 
continue to enjoy the land . . . "—Held. 
that there were no words in the mortgage 
deed making old debt charge on the pro¬ 
perty.) 

C25) 12 AIR 1925 Oudh 593 (594): 85 Lid 
Cas 328. Kandhaiga v. Ram Charitar. (Cove¬ 
nant in later deed not to redeem original 
mortgage without paying amount due under 
later deed—Later deed giving no details of 
property — Deed held was not to create a 
charge, but only a personal covenant.) 

(’34) 21 AIR 1934 Lah 938 (939, 940): 155 
Ind Cas 288 (DB), Hakim Singh v. Gojja 
Singh. 

SECTION 61—NOTE 6 

1. See the AIR Commentaires on the Limita¬ 
tion Act. 2nd (1942) Edn.. Section 3, Notes 
14 and 15; and Article 132, Note 26. 

See also the undermentioned cases : 

(’30) 17 AIR 1930 All 416 (417): 52 All 539: 
122 Ind Cas 411 (DB), Jokhu Bhunja v. Sitla 
Baksh Singh. (Two mortgage deeds of 
same pi^>perty to same mortgagee—Cove- 
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property, there being no contract for consolidation. B allows mortgage x 
to be barred by limitation. It was held in some cases under the old section 
that in a suit by A for redemption, B could claim that A should redeem both 
the mortgages notwithstanding that one of them was barred by limitation. 2 
A contrary view was expressed in the undermentioned case. 3 Under the 
present section it is clear that B cannot make any such claim in the absence 
of a contract to the contrary. 


7. “ Redeem any one such mortgage.” — The words “ redeem any one 
such mortgage ” mean merely “pay off any one such mortgage ” and not 
necessarily redeem the ‘property’ by compelling the performance of the 
several acts in relation to the mortgaged property referred to in clauses (a), 
(b) and (c) of S. 60. Thus, where X executes three different mortgages of 
the same property to A, X will, under this section, be entitled to pay off any 
one of them without, at the same time, paying off the others. But so long 
as ‘any’ one of the mortgages remains unpaid, he cannot compel the mortgagee 
to perform the several acts referred to in clauses (a), (b) and (c) of S. 60. In 
‘Raja Janaki Nath Roy v. Raja Pramatha Nath Malia, 1 ’ X executed four 
mortgages on different dates to Y over the same properties. He then mort¬ 
gaged the same properties to Z and the latter paid the first three mortgages, 
but not the fourth. The question arose as to whether Z was entitled to priority 
over Y in respect of the mortgages paid off. Their Lordships of the Privy 
Council held that by paying off the three mortgages, Z must be deemed to 
have “ redeemed ” them within the meaning of S. 92, although he could not 
have compelled X to perform any of the acts mentioned in clauses (a), (b) 
and (c) of S. 60. Their Lordships, after stating that there is a distinction 
between the redemption of a mortgage and the redemption of the ‘property’ 
mortgaged, observed : 

“ In their Lordships’ opinion it is clear that the words in the 
section ‘mortgage has been redeemed’ refer merely to the payment off 
of the mortgage-money and not to an extinction of the mortgagees’ rights 
over the mortgaged property.” 


nant that subsequent deed must be dis¬ 
charged before redeeming prior—Suit on 
subsequent mortgage barred — Covenant 
held still binding and mortgagor not 
entitled to redeem prior deed alone.) 

I-26) 13 AIR 1926 Lah 90 (90. >91): 89 Ind 
Cas 871 (DB), IVeba Ram v. Md. Hussain. 

('26) 13 AIR 1926 Lah 494 (495): 7 Lah 297: 
96 Ind Cas 630 (DB), Punnu Ram v. Ghulam 
Hussain. 

| But see (*15) 2 AIR 1915 All 480 (480. 481): 
37 All 634: 30 Ind Cas 777 (DB). Mt. Kesar 
Kunwar v. Kashi Ram. (Mortgage usufruc¬ 
tuary—Second mortgage of same property 
—Covenant to pay second mortgage first— 
Suit on second mortgage barred by limita¬ 
tion—Mortgagor could recover possession by 
redeeming first mortgage only.) 
l’14) 1 AIR 1914 All 151 (152): 24 Ind Cas 
737, Ramcharan v. Jagan Behari Lai. 
(Where a mortgagor executes two different 
mortgages in respect of the same property 
to the same person, stipulating in the later 
mortgage not to redeem the earlier mortgage 
without paying sum due under later mort¬ 
gage the covenant remains in force until the 
earlier mortgage is redeemed or becomes 
irredeemable by the law of limitation.) 

(T9) 6 AIR 1919 Mad 1188 (1189. 1191): 43 
Ind Cas 286 (DB). Ramkrishna v^ Kuppanna. 


(Semble.) 

(T9) 6 AIR 1919 Mad 129 (130): 52 Ind Cas 
622 (DB), Manappatti Kanari v. Kallfani. 
(Two mortgages over same property—One 
barred by time—Mortgagor is free to re¬ 
deem one mortgage only.)] 

2. (*47) 34 AIR 1947 Mad 18 ( 33): 230 Ind 
Cas 387 (DB), Nachappa Goundan v. Sami- 
appa Goundan. 

( 23) 10 AIR 1923 Bom 199 (200): 47 Bom 
652: 72 I. C. 404 (DB), Rangappa Kondappa 
v. Vithu Krishnaji. (Simple mortgage 
followed by usufructuary mortgage—Simple 
mortgage barred—Mortgagee entitled to 
retain possession till all the mortgages are 
paid off.) 

(TO) 1910 Pun Re No. 93: 8 Ind Cas 353 
(354), Saurnn Singh v. Karim Baksh. (Mort¬ 
gage with possession followed by simple 
mortgage — Second mortgage barred by 
time — Still both mortgages must be re¬ 
deemed together.) 

3. <T7) 4 AIR 1917 Lah 446 (447): 39 Ind 
Cas 250 (DB), Phula Singh v. Bur Chand. 

SECTION 61—NOTE 7 

1. *(’40) 27 AIR 1940 P C 38 ( 44): ILR (1040) 
1 Cal 291: I L R (1940) Kar P C 82 : 67 Ind 
App 82: 186 Ind Cas 1 (PC). 
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8. Persons against whom the right of consolidation, if at all, is available. 
—-The right to consolidate, in cases where it is applicable, is available against 
the original mortgagor, 1 against his successor s-in-title if the equities of 
redemption remained united 2 and against the assignee of the equity of 
redemption of part only of the lands mortgaged, if the mortgagee has acquired 
the right to consolidate previously to the assignment. 3 

9. Mortgagee, if bound to sue on all the mortgages together. — See 
Notes on Section 67A. See also the Code of Civil Procedure, O. 34 R. 1, 
Note 10 in the Appendix. 

10. Section, if retrospective. — The amendment of the section has no 
retrospective effect. 1 

11. Waiver of right to consolidate. — A right to consolidate can arise 
under the present section only when there is a ‘contract’ for consolidation. 
But the mortgagee may waive his right and when once it is waived, it cannot 
be enforced subsequently. A made four mortgages in favour of B and 
subsequently made another mortgage in favour of C the consideration being 
that C should discharge B’s mortgages. C discharged the first three mort¬ 
gages in favour of B, but not the fourth. Subsequently B sued on his fourth 
mortgage impleading C as a subsequent mortgagee. The latter set up prior 
mortgage rights in respect of the mortgages discharged by him. It was held 
that B’s conduct in receiving payment in respect of the three prior mortgages 
operated as a waiver of his right to consolidate his mortgages and that 
■consequently C was entitled to priority in respect of the mortgages so paid off. 1 


SECTION 61—NOTE 8 

1. Williams and Eastwood, Principles of the 
Law of Real Property, 1932, Edn., page 328. 

2. (1881) 51 L J Ch 129 (130): 6 App Cas 698: 
45 L T 593: 30 W R (Eng) 369. Jennings v. 
Jordon. 

7(1858) 65 E R 994 (995): 1 Gift 446: 2 De 
G & J 611: 28 L J Ch 21, Vint v. Padget. 
(18%) 65 L J Ch 449 (453, 454): 1896 App 
Cas 187: 74 L T 323: 44 W R (Eng) 589, 
Pledge v. White. 

■ (1857) 53 E R 134 (136): 23 Beav 341. 

Tweedale v. Tweedale. (Union of different 
mortgages in the same mortgagee taking 
place after the assignment of the equity of 
redemption of both the mortgaged pro¬ 
perties, held did not matter.) 

(1761) 28 E R 825 (826): 2 Edn 78. Willie 
v. Lugg. 

(1894) 63 L J Ch 651 (652): (1894) 2 Ch 
328, Pledge v. Carr. 

3. (1881) 51 L J Ch 129 (130): 6 App Cas 
698: 30 W R (Eng) 369: 45 LT 593, Jennings 
v. Jordon. (Tassel v. Smith, (1858) 27 L J 
Ch 694. overruled; Beever v. Luck, (1867) 
36 L J Ch 865, questioned.) 

(1880 ) 49 L J Ch 209 (211. 212): 13 Ch D 
639 : 42 L T 169: 28 W R (Eng) 549, Mills 
v. Jennings. 

(1906) 75 L J Ch 739 ( 741, 742): (1906 ) 2 
Ch 607: 95 L T 327: 22 T L R 806, Hughes 
v. Britania Permanent Benefit Building 
Society. 

(1882) 51 L J Ch 481 (485): 19 Ch D 630 : 46 
L T 154*. 30 W R (Eng) 484. Harter v. 
Colman. (A mortgagor mortgages x to A 


and y to B—Subsequently, equity of re¬ 
demption in x conveyed to C—B then con¬ 
veys his mortgage to A—A cannot con¬ 
solidate against C.) 

(1839) 160 E R 839 (844, 845): 3 Y & C 
Ex 597: 51 R R 413, White v. Hillacre. 
(1875) 45 L J Ch 165 (167): 1 Ch D 491: 33 

L T 721: 24 W R (Eng) 171, Baker v. Cray. 

(1894) 63 L J Ch 705 (707): (1894) 3 Ch 
498: 7 R 558: 71 L T 526, Minter v. Carr. 

(1733) 27 E R 474 (474): Amb 733. Ex parte 

Carter. (Two separate mortgages of 
different estates to same person — Purchaser 
of equity of redemption of one cannot re¬ 
deem that mortgage only but must redeem 
both.) 

[But see (1867) 4 Eq 537 (546): 36 36 LJ Ch 
865: 15 W R (Eng) 1221, Beevor v. Luck. 
(A person holding two mortgages created 
by the same mortgagor on two separate 
estates by distinct deeds, may charge each 
estate by the aggregate of two debts even 
against a person, who purchased the equity 
of redemption of one mortgage before the 
second mortgage. Doubted in Jennings v. 
Gordon, (1882) 51 L J Ch 129.)] 

SECTION 61—NOTE 10 

1 . (’47) 34 AIR 1947 Mad 18 (32): 230 Ind 

Cas 387 (DB), Nachappa Goundan v. Sami- 
appa Goundan. 

C37) 24 AIR 1937 Pat 156 (158): 15 Pat 742: 
165 Ind Cas 310 (DB), Nathuni Sahuain v. 
Dharanidhar. 

SECTION 61—NOTE 11 

1. (’37) 24 AIR 1937 Cal 194 (198): 171 Ind 

Cas 747 (DB), Pramatha Nath v. Janki 
Nath. 
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62 lit the case of a usufructuary mortgage, the mortgagor has a right 
Right of usufructuary to rec0 ver possession of the property a [together with the 
morgagortorecover mortgage-deed and all documents relating to the mort- 
possession. gaged property w hi c h are in the possession or power 

of the mortgagee],— ^ 

(a) where the mortgagee is authorized to pay himself the mortgage- 

money from the rents and profits of the property,—when such 
money is paid; 


(b) where the mortgagee is authorized to pay himself from such rents 
and profits b [or any part thereof a part only of the mortgage- 
money]—when the term, if any, prescribed for the payment of 
the mortgage-money has expired and the mortgagor pays or 
tenders to the mortgagee c [the mortgage-money or the balance 
thereof] or deposits it in Court as hereinafter provided. 

3 ' ™ 9 e 2 S 9 (^of'S inSertSd ^ SeCti ° n 25 ° f tee Transfer of Property (Amendment) Act, 

were ^ substituted for the words -the interest of the principal money’* by 
c. These words were substituted for the words "the principal money." by Section 25. ibid. 

Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. Suit for possession by co¬ 
mortgagor. 

4. “ Recover possession.” 

5. Clause (a). 

6. Clause (b). 


7. Lease to mortgagor. 

8. “When the term. . .has expired. ,r 

9. Successive suits for possession. 

10. Claim for surplus collections. 

11. Limitation. 

I 12. This section and section 61. 


Topic Indicator, 

Nature of suit under the section. See Note 2. 

Right of usufructuary mortgagor to recover possession. See Note 2. 

Usufructuary mortgage and deed of further charge. See Note 12. 

tn legislative changes. — This section has been amended by S. 25 of 
the Transfer of Property (Amendment) Act, XX of 1929, by making the 
tollowmg changes : 


(1) The words “together with the mortgage deed and all documents 

relating to the mortgaged property which are in the possession or 
power of the mortgagee ” are new. “In order to make S. 62 
comprehensive ” observe the Select Committee, “we have on the 
lmes of S. 60 provided that the mortgagor has a right to require 
the mortgagee to deliver back the mortgage deeds and other 
documents relating to the mortgaged property.” 1 2 3 

(2) The words “or any part thereof a part only of the mortgage-money” 

: m , cl * ( b ) have been substituted for the words “the interest of the 

principal money” in order to bring it in confromity with S. 58 (d) * 

(3) The words “the mortgage-money or the balance thereof” in cL (b) 

have been substituted for the words “the principal money.” The 
reason for the amendment given by the Special Committee is ^ 
“Clause (b) of the section is limited to a case where out of the 
rents and profits of the mortgaged property the mortgagee is 
entitled to recover only the interest due to him on his principal. 
The clause should also be made applicable to cases where the rents 
and profits are to be appropriated in payment of a part of the 

SECTION 62—NOTE 1 (now cl. 26). 

1. See Second Report of the Select Com- 2. See Report of the Special Committee, 
mittee. 1929. printed on p. 132 (134), cl. 24 printed on Page 85 (112), clause 24. 
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mortgage-money, i.e., in payment of either interest in part or 
principal in part or both in part. To effect this change, the words 
principal money” should be changed into ‘the balance of the 
mortgage-money’.” 3 

2. Scope of the section. — Section 60 deals with a right of ‘redemption,’ 
i' 6 j a A 5‘ lght re <l ui re the mortgagee, on ‘payment of the mortgage-money’’ 
to do the various things referred to in that section. It applies to all mortgages 
generally. This section is a special provision which is supplementary to the 
general provisions of S. 60, 1 and deals with ‘usufructuary’ mortgages only.- 
It provides for a right to ‘recover possession’ from the usufructuary mortgagee 
in the two cases specified. Although a suit for redemption of a usufructuary 
mortgage necessarily involves a prayer for possession and is in substance a 
suit for possession, 8 a suit for possession under this section is not necessarily 
a suit for redemption. For, in a case falling within clause (a) of the section, 
the mortgagor is not entitled to ‘pay’ the mortgage-money and claim back 
the property. He has to allow the mortgagee to continue in possession till 
the mortgage debt is paid off from the usufruct of the property itself His 
suit for possession is, therefore, not one for “redemption.” 4 (See S. 60, Note 
~) But a t° recover possession on payment of the mortgage-money or 
the balance thereof under clause (b) of the section appears really to be a suit 
for redemption. Such a right has been provided for under S. 60 itself and 
clause (b) seems to be redundant. 

1x1 England the position of a mortgagee who is to continue in possession 
tin the satisfaction of the mortgage-money by reception of the rents and 
profits, is that of a tenant by ‘elegit’ and as soon as the principal amount and 
interest are satisfied his estate ceases and the mortgagor may maintain an 
ejectment.* This corresponds to the provision in clause (a) of this section. fi 

As has been seen in the Notes on S. 58, usufructuary mortgages are 
of three kinds : 

(1) Where the rents and profits are to be appropriated in lieu of 
‘interest.’ 

(2) Where they are to be appropriated in lieu of the ‘principal and 
interest.’ 

(3) Where they are to be appropriated ‘in part’ towards the principal 
or interest or both. 

Clause (a) of this section applies to the second class of cases and 
clause (b) to the first and third classes of cases. 


Cas 813, Mt. Shamrati Koer v. Kalika Singh. 
See also the AIR Commentaries on the 
Limitation Act, 2nd (1942) Edn.. Art. 148. 
Note la. 

4. (’46) 33 AIR 1946 All 400 (402): 227 Ind 

Cas 541 (DB), Ramprasad v. Bishambhar 

Singh. 

(’97) 11 C P L R 103 (105), Kalu v. Laljee. 
(’30) 17 AIR 1930 Mad 160 (166): 124 Ind 
Cas 282 (DB), Seshayya v. Lakshminara- 
simha Rao. 

5. (1742) 26 E R 618 (620): 2 Atk 360, Yates 
v. Hambly. 

6. See (’18) 5 AIR 1918 Nag 28 (29): 15 Nag L 
R 101: 46 Ind Cas 743. Paramsukh v. Yadoii. 
(Where the right to possession of the usu¬ 
fructuary mortgagee is automatically deter¬ 
mined by the terms of the contract, the 
mortgagor can maintain a suit for eject¬ 
ment. ) 


3. See Report of the Special Committee, 
printed on Page 85 (112), clause 24. 

SECTION 62—NOTE 2 

1. ('14) 1 AIR 1914 Oudh 376 (377): 17 Oudh 

Cas 388: 27 Ind Cas 427, Zahid Ali v. Kedar 
Nath. 

(’30) 17 AIR 1930 All 136 (157): 52 All 281: 
124 Ind Cas 733 (FB), Lailu Sing v. Ram 
Nandan. (Per Niamatullah, J.) 

* 2. (*27) 14 AIR 1927 P C 32 (36): 50 Mad 180: 

54 Ind App 68: 100 Ind Cas 86 (PC), Rama- 
rayanimgar v. Govinda Krishna. 

3. (’03) 25 All 115 (120)f 30 Ind App 54 (PC). 
Nidhasah v. Murli Dhar. 

(’14) 1 AIR 1914 Cal 894 (895): 25 Ind Cas 
558 (DB), Annada Hait v. Khudiram Hait. 
(’24) 11 AIR 1924 Mad 292 (294): 47 Mad 
203 : 79 Ind Cas 510 (DB), Appamma v. 
Chinnaveadu. 

t’») 22 AIR 1935 All 578 (578): 156 Ind 
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Prior to the amendment of 1929, clause (b) applied only to the ‘first’ 
class of mortgages referred to above, and not to the third. It was held that 
the section provided a summary remedy and did not apply when an elaborate 
accounting was necessary. 7 The amendment has now widened the scope of 
the section and in cases now coming under clause (b), the Court will have 
to go into the question of accounts between the parties. 

The Act does not apply to transactions arising prior to the Act. But 
the rule in the section was applied as the general law in force before the Act 
was passed. 8 

3. Suit for possession by co-mortgagor. — Where a usufructuary mort¬ 
gage is to be redeemed ‘on payment,’ one of the several co-mortgagors can 
redeem and recover possession of the entire property on making the necessary 
payment. Under S. 92, such a redeeming co-mortgagor is subrogated to the 
rights of the mortgagee whom he redeems. But the right to redeem and 
recover possession accrues only where the ‘whole’ of the mortgage-debt is 
paid, for the mortgagee is entitled to hold possession till the whole of the 
debt secured by the mortgage has been paid. One of several co-mortgagors, 
therefore, cannot bring a suit to recover possession of a share of the mort¬ 
gaged property on the allegation that the amount of the loan due on that 
share has been satisfied. 1 

Where the mortgage-debt is fully satisfied ‘out of the rents and profits’ 
of the property, one of the several co-mortgagors has no right to take 
possession of the shares of his co-mortgagors; he can recover possession only 
of his own individual share. 2 

Where, however, a co-mortgagor ‘redeems’ the mortgaged property and 
obtains possession, he will be ‘subrogated’ to the position of the mortgagee 
and his possession, therefore, will be that of a ‘mortgagee’ and not adverse, 
as against the other co-mortgagors. As seen in S. 60, Note 4, the question 
whether the mortgage has been “redeemed” does not necessarily depend 
upon whether the mortgagor has actually ‘paid’ any amount under the 
mortgage. Even in a case where the mortgage has been paid out of the 
usufruct of.the property, it may be held in the particular circumstances of the 
case, that a co-mortgagor has ‘redeemed’ the property. 8 

4. “ Recover possession.” — Where the mortgagor has executed two 
mortgages both ‘usufructuary,’ in favour of the mortgagee, the former cannot, 
on the satisfaction of ‘one’ of the mortgages only, recover possession of the 
property. The reason is that the mortgagee, under the second mortgage is 
entitled to continue to hold possession of the property till the debt on that 
mortgage also is paid off. But where a usufructuary mortgage is followed 

7. (’98) 11 C P L R 103 (105). Kalu v. Laljee. 

8. C25) 12 AIR 1925 Cal 862 (865): 86 Ind 
Cas 353 (DB). Mohini Mohan Misra v. Sri- 
mati Sarat Sundari Debt. 

('86) 8 All 402 (405): 1886 All W N 139 
(DB), Samar Ali v. Karim-ul-llah. 

(1864) 1864 Suth W R Gap No. 219 (219) 

(DB). Mohun Lai v. Sheikh Ali Afzul. 

(Section 2, Regulation I, 1798. had the 
same effect.) 

SECTION 62—NOTE 3 

1. (1864) 1864 Suth W R Gap No. 75 (76) 

(DB). Maulvie Razeeood-Deen v. Jhubboo 
Singh. 

2. C85) 7 All 376 (378): 1885 All W N 63 
(DB). Faqir Bakhsh v. Sadat Ali. 
fC94) 16 All 254 (255): 1894 All W N 72 
(DB), Gobardhan v. Sujan. 


(T3) 16 Oudh Cas 163 (172): 20 Ind Cas 
580 (584), Muhammad Taqi v. Muhammad 
Baqar. 

(’68) 3 Agra 33 (35) (DB). Lalla Daibee 
Pershad v. Beharee Loll. 

C66) 1 Agra 36 (37) (DB). Hurdieo v. 
Ganeshee Lall. # 

3. (’43) 30 AIR 1943 Bom 191 (193): 208 Ind 
Cas 285 (DB). Raghavendracharya Appa- 
charya v. Vaman Shriniwas. (16 All 254 
distinguished on the ground that in that case 
there was no suit for redemption while the 
mortgage in the present case was one which 
could only be brought to an end by a sui 
redemption, though it had been found on 
taking accounts under the Dekkhan Agri¬ 
culturists' Relief Act that the mortgage had 
been discharged out of the usufruct. 

All 254 was also doubted.) 
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or preceded by a mortgage, under which the mortgagee is not entitled to hold 
possession of the property, the satisfaction of the usufructuary mortgage will 
entitle the mortgagor to get back the possession of the property. 1 

5. Clause (a). — This clause applies to that form of usufructury mort¬ 
gage in which the creditor is let into possession on the understanding that he 
is to enjoy the usufruct till the ‘whole’ of the mortgage-debt is liquidated. 1 
Hiis form of mortgage resembles a ‘vivum vadium’ in which ‘no time is 
fixed’ for redemption,- and the mortgagee is entitled to remain in possession 
till the entire mortgage-debt is wiped off from the rents and profits of the 
property? The words “ when the money is paid” in this clause, mean when 
the money is paid ‘from the rents and profits’ and do not include a payment 
by the mortgagor. 4 A suit, therefore, to recover possession of the property 
by the mortgagor before the debt is satisfied out of the rents and profits is 
premature and must be dismissed. 5 The undermentioned decisions 0 which 
have allowed the mortgagor to recover possession of the property by making 
a cash payment before the mortgage-money is recovered out of the rents and 
profits, it is submitted, are not correct. 


The clause does not say that a different rule is to be applied when, by 
the contract, ‘a term of years’ is fixed. Where it is the intention of the parties 
as expressed in the deed that the mortgagee is to take the rents and profits 
for a certain period, on the expiry of which the mortgage-money is to be 
‘deemed’ to be satisfied, the mortgagor cannot, before the expiry of the period, 
recover possession of the mortgaged property. 7 But the mere creation of a 
term is by no means conclusive on the point. The term fixed must form the 
essence of the contract. Where it does not form the essence of the contract, 
the mortgagor is entitled to recover possession of the property as soon as the 


SECTION 62—NOTE 4 % 

1. •i*30) 17 AIR 1930 All 136 (139. 1571: 52 
All 281: 124 Ind Cas 733 <FB>. Latlu Singh 
v. Ram Nandan. 

SECTION 62—NOTE 5 

1. R. B. Ghose. The Law of Mortgage in 
India, 5th Edition. 1922. Vol. 1. Page 99. 

2. ('93) 16 Mad 486 (489, 490): 2 Mad L Jour 
272 (DB), Tirugnana Sambandha Pandara 
Sannadhi v. Nallatambi. 

3 (’25) 12 AIR 1925 Mad 825 (826): 90 Ind 

Cas 138. Narasinha Rao v. Sheshayya. 
(Affirmed In Letters Patent Appeal re¬ 
ported in AIR 1930 Mad 160.) 

C88) 1 Cal L R 256 (258). Lala Doul Narain 
v. Runjit Singh. 

(TO) 7 Ind Cas 871 (871) (DB) (Mad). 
Burbe Jagganna v. Yelugula Latchanna. 
(Recital that mortgage-money is to be 
recovered from the rents and profits must 
be express.) 

(See also ( 28) 15 AIR 1928 Nag 223 (225): 
109 Ind Cas 195 (DB). Chotesha v. Mt 
Makutum Bi.l 

4. (*93) 16 Mad 486 (489. 490): 2 Mad L Jour 

272 (DB). Tirugnana Sambandha Pandara 
Sannadhi v. Nallatambi. 

+('30) 17 AIR 1930 Mad 160 (162): 124 Ind 
Cas 282 (DB). Seshayya v. Lakshminara- 
simha Rao. (Letters Patent Appeal from 
AIR 1925 Mad 825.) 

C93) 6 C P L R 43 (48): 6 C P L R 28. 
Mt. Kundan v. ThakurlaII. 

5 C93) 16 Mad 486 ( 488): 2 Mad L Jour 272 


(DB), Tirugnana Sambandha Pandara Son- 
nadhi v. Nallatambi. 

C93) 6 C P L R 43 (48): 6 C P L R 28 (33). 
Mt. Kundan v. Thakur Lall. 
f(T9) 6 AIR 1919 Mad 819 (820): 48 Ind 
Cas 379 (DB). Mohammadally v. Venkat- 
apgayya. (Usufructuary mortgage executed 
in 1902—Mortgage amount to be worked off 
by applying usufruct of the property — 
Option given to mortgagor to pay money 
due in 1912, but if option not exercised, 
discharge to take place as aforesaid — 
Mortgagor failing to pay under the option 
but suing for redemption in 1916—As mort¬ 
gage amount not satisfied, suit held prema¬ 
ture and must be dismissed.) 

(’98) 11 C P L R 103 (105). Kallu v. Laljee. 

G. (’26) 13 AIR 1926 Oudh 281 (283): 1 Luck 
367: 29 Oudh Cas 336: 98 Ind Cas 542 (DB) 
Hardeo Bakhsh v. Deputy Commissioner, 
Sitapur. 

(TO) 13 Oudh Cas 128 (134): 6 Ind Cas 997 
(999) (DB). Kandhai Singh v. Bab join 
Biranu Kunwar. 

7. (’80) 2 Mad 314 (316): 4 Ind Jur 500 (DB). 

Raja Setrucherla v. Raja Vairucherla. 

C25) 12 AIR 1925 Mad 825 (827): 90 Ind 
Cas 138, Narasimha Rao Pantulu v. Imani 
Seshayya. (Mortgagee did not comply with 
terms of mortgage, mortgagor was conse¬ 
quently allowed to redeem before expiry of 
term.) 

[See also (’70) 14 Suth W R 455 (455) (DB). 
Chandra Kumar B anerjee v. Iswar Chandra 
Newji.\ 
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mortgage-debt is satisfied from the retns and profits, even ‘before’ the expiiy 
of the term. 8 


Even in cases where the term fixed forms the essence of the contract, 
the mortgagor may be allowed to recover possession of the mortgaged 
property before the end of the term on equitable grounds. 0 Thus, where the 
mortgagee breaks any of the conditions agreed upon between the parties, he 
cannot insist on the condition that he must be allowed to remain in possession 
of the property for the term fixed. In ‘Narasimha Rao v. Seshayya, 10 ’ it 
was, under the contract of mortgage, agreed that the mortgagee should pay 
three different sums for different purposes and appropriate the balance, 
namely eighty rupees, towards the mortgage-debt. The debt was to be wiped 
off within 55 years. The mortgagee failed to pay any of the amounts as 
agreed to by him for several years. Devadoss, J., while allowing the 
mortgagor to recover possession before the end of the term observed: 

“In this case the mortgagee undertook to pay three different s ums 
f° r three different purposes and he not having paid those sums as agreed 
to by him, I think it is equitable that he should not be allowed to insist 
upon one of the terms of the mortgage deed being given effect to, when 
he himself gives a go-by to the other terms of the deed. The mortgagee 
remaining in possession for a number of years is in consideration of hi^ 
not only applying a portion of the rents and profits towards his debt but 
also in consideration of his meeting certain demands which ought to be 
met out of the income of the property. In a case like this, I think a Court of 
Equity ought to give relief to the 'mortgagor and allow him to redeem 
the property before the expiry of the term.” 

•A. mortgagor suing under this clause to recover possession sues on his 
proprietary right. In ‘Nidha Sah v. Murli Dhar, 11 A executed in favour of 
B, what purported to be a mortgage wijh possession for 14 years. The deed 
provided that on the expiration of the term, the mortgagor shall come into 
possession without settlement of account. When the term expired, B refused 
to give up possession of the property on the ground that owing to the mis¬ 
representation of the mortgagor he had not received the entirety of the 
premises comprised in the deed. B claimed the right to hold the property 
until he had recouped himself. It was held by the Judicial Committee that 
A was entitled to rely on his proprietary right and in the absence of any 
stipulation express or implied in the mortgage-deed depriving him of the 
right to recover possession, he was entitled to succeed. 


In a suit to recover possession of the property on the allegation that 
the usufruct has liquidated the principal and interest, it is for the mortgagor 
to show that the whole of the mortgage-debt is paid off. 12 In such a suit, 
the production of accounts by the mortgagee showing the actual collections 
made by him during his possession becomes necessary, 13 except where the 


8. t(*18) 5 AIR 1918 Oudh 432 (434): 47 Ind 
Cas 161 (DB), Prag v. Mohan Lai. 

(’14) 1 AIR 1914 Oudh 160 (162): 17 Oudh 
Cas 218: 25 Ind Cas 302, Gopal Singh v. 
Karan Singh. 

iSee also C14) 1 AIR 1914 P C 36 (38): 30 
All 195: 41 Ind App 84 : 23 Ind Cas 355 
(PC), Bakhtawar Begum v. Husainl 
Khanum .] 

9. (’25) 12 AIR 1925 Mad 825 (827): 90 Ind 
Cas 138, Narasimha Rao Pantulu v. Imani 
Seshayya. 

C17) 4 AIR 1917 Cal 853 ( 854): 34 Ind Cas 
899 ( 900) (DB), Brij Kumar Lai v. Majlis 


Sahai. 

(’12) 34 All 659 (662): 17 Ind Cas 340 (342) 
(DB), Chhatku Rai v. Baldeo Shukul. 

(’18) 5 AIR 1918 Oudh 432 (434): 47 Ind Cas 
161 (DB), Prag v. Mohan Lai. 

10. (’25) 12 AIR 1925 Mad 825 (827): 90 Ind 
Cas 138. 

Also see S. 60, Note 5. 

11. *(’03) 25 All 115 (120): 30 Ind App 54 (PC). 

12. (’67) 12 Moo Ind App 157 (192): 11 Suth 
W R P C 19 (24) (PC), Shah Mukhan LaU 
v. Shree Kishen Singh. 

(’78) 1 Cal L R 256 ( 258), Lala Doul Narain 
v. Runjit Singh. 

13. See Section 76. 
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rents and profits are estimated and the term fixed, or where the receipts 
from the mortgaged property are agreed to be taken in lieu of interest and a 
defined portion of the principal. 14 

6. Clause (b). —Clause (b) contemplates two classes of usufructuary 
mortgages: (i) where the rents and profits are to be appropriated in lieu of 
interest, and (ii) where they are to be taken in part-payment of interest, or 
of principal or of both. Prior to the amendment of this section in 1929, this 
clause was, as seen in Note 2, restricted to the first class of mortgages only. 

Where no term for the payment of the mortgage-money has been 
prescribed, the right accrues as soon as that part of the mortgage—debt 
which has to be satisfied out of the rents and profits has been so satisfied. 
Where a term is prescribed, the right arises after the expiry of the period. 
See Note 8. 

Where the rents and profits are to be taken in lieu of the interest, the 
mortgagee takes his chance of the rents and profits being greater or less than 
the interest which might have been reserved by the mortgage-bond 1 and the 
mortgagor is entitled to recover possession of the mortgaged property on pay¬ 
ment of the principal money only.- 

Under S. 76, the mortgagee in possession is bound to apply the receipts 
from the property towards the satisfaction of the mortgage-debt. Any sum, 
therefore, which the mortgagee retains in violation of the terms of the 
contract must be applied in reduction of the mortgage-money. Thus, where 
under the terms of the mortgage, the mortgagee was to receive the rents and 
profits in lieu of interest and pay a certain sum out of the rents and profits 
as ‘malikana’ to the mortgagor which sum was never paid, the mortgagor was 
held entitled to redeem on paying the principal after deducting the unpaid 
malikana.' 5 ’ But the principle stated above has not been applied in cases 
where the mortgagor has not suffered any loss due to the violation of the 
terms. Thus, in ‘Prosanna Kumar v. Girish Chandra, 4 ’ it was held by the 
High Court of Calcutta that the mortgagor could not get credit for any rent 
payable on account of the mortgaged properties to he landlord, which was 
not actually paid by him. See also the undermentioned cases.’* 

’ A executed a usufructuary mortgage in favour of B, the rents and 
profits to be appropriated in lieu of interest. A failed to deliver possession 

j * portion of the mortgaged property, but B took no steps to call for 
additional security. It was contended in the redemption suit that the failure 
on the part of A to secure to B the possession of the mortgaged property 
entitled B to claim interest in lieu of the rents and profits of the property, 
of which he was dispossessed. It was held that B had acquiesced in his 
dispossession and was, therefore, not entitled to claim interest on the 
mortgage-money on account of dispossession/ 1 

(See alto ('66) 6 Suth W R 84 (85) (DBi. 

Ram Lochun Patuk v. Baboo Kunya Lai. 

(’67) 7 Suth W R 82 (83) (DB). Syucl 

Hahsun Ali v. Baboo Ram Dharee Singh.) 

14. See Section 77. 

SECTION 62—NOTE 6 

1 t('02) 24 All 521 (531): 29 Ind App 148 

(PC), Raja Pertab Bahadur v. Gajadhar 
Bakhsh Singh. 

*• ('02) 24 All 521 (531): 29 Ind App 148 
(PC)< Raja Pertab Bahadur v. Gajadhar 
Bakhth Singh. 

(Sm ('13) 1913 Pun Re No. 45n: 1907 Pun 
Ij R No. 6, Bhag Mai v. Tale.] 

*• (’24) 11 AIR 1924 AU 591 (592): 46 All 633: 


82 Ind Cas 25 (DB), Bihari Lala v. Shib Lai. 
i "2.7 ) 14 AIR 1927 Pat 285 (285): 102 Ind Cas 
421 (DB). Umatus Sogra v. Mahendra Narain 
Sinha. (Mortgagor is entitled to set ofT the 
rent payable to him as against the zuri- 
peshgi money at the time of redemption.) 
|See also ('ll) 11 Ind Cas 713 (716) (DB) 
• Cal), Ram Awatar v. Tutsi Prosad Singh. | 
Also see S. 77. Note 1. 

4. C34) 21 AIR 1934 Cal 149 (150): 149 Ind 
Cas 667 (DB). 

5. ('ll) 10 Ind Cas 113 (113) (All). Fakir 
Muhammad Khan v. Ali Sher Khan. 

6. (1900 ) 24 All 521 (531): 29 Ind App 148 
(PC). Raja Pertab Bahadur v. Gajadhar 
Bakhah Singh. 
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A personal covenant by the mortgagor to pay year by year, the 
deficiency in the profits is not sufficient to enable the mortgagee to add the 
deficiency to the principal. 7 

There can be no question of accounting in cases where the rents and 
profits are to be appropriated in lieu of interest. See section 77. 

7. Lease to mortgagor. — Where the mortgagee leases back the 
property to the mortgagor, the question arises whether the arrears of rent 
can be taken into account at the time of redemption of the mortgage. If 
the mortgage and the lease form part of one transaction, namely, the 
transaction of mortgage, the lease providing only the ‘mode’ in which 
the interest upon the mortgage is to be paid, the mortgagor cannot redeem 
the mortgaged property without paying the arrears of rent. 1 In ‘Imdad 
Hasan v. Badri Prasad-’ Knox, Acting C. J., and Banerji, J., observed: 

“ In this view, the arrears of the lease money due to the mort¬ 
gagee must be deemed to be arrears of interest. As under the terms 
of the mortgage, the mortgagee is entitled to remain in possession until 
the principal amount and interest have been realized, he has the right 
to continue in possession so long as the interest payable to him is in 
arrear, and the plaintiffs are not entitled to redeem without payment 
of the arrears.” 

Where, however, the two transactions of lease and mortgage are 
independent transactions, the mortgagor cannot be compelled, as a condi¬ 
tion precedent to the redemption of the mortgage, to pay off the arrears 
of rent due under the lease. 3 i 

8. “ When the term .... has expired.” — There is nothing to prevent 
a term being fixed in a usufructuary mortgage, for the mortgagee’s enjoy¬ 
ment, during which the mortgage cannot be redeemed. 1 That this is so, is 
clear from the words “when the term, if any, prescribed for the payment 
of the mortgage-money has expired ” in clause (b) of the section. But 
the term fixed must not operate as a clog on redemption. As to when a 
term fixed in the mortgage for payment will or will not amount to a clog 
on redemption, see Note 32 on section 60. 

A mortgagee who has failed to get possession for a portion of the 

(’34) 21 AIR 1934 Cal 149 (150): 149 Ind 
Cas 667 (DB), Prosanna Kumar v. Cirish 
Chandra. (24 All 521: 29 Ind App 148 
(PC) followed.) 

( 04) 27 All 313 (317): 1904 All W N 273 

(274) (DB). Khuda Bakhsh v. Ali-un- 
nissa. 

7. (T7) 4 AIR 1917 All 165 (165): 37 Ind Cas 

95 (DB), Ali Ahmad v. Kalka Prasad. 

SECTION 62 NOTE 7 

1. f('98) 20 All 401 (407): 1898 All W N 90 
(DB). Imdad Hasan Khan v. Badri Prasad. 

(’05) 32 Cal 576 (580): 2 Cal L Jour 73 (76) 

(DB). Sheo Saran Singh v. Afahabir Pershad 
Shah. (Rents though barred by limitation 
can be considered.) 

(’18) 5 AIR 1918 Mad 942 (944): 38 Ind Cas 
655 (DB). Ackutha Variar v. Ibrayan Kutti. 

(Rent time-barred will not be allowed.) 

(See also C33) 20 AIR 1933 Lah 289 (290): 

142 Ind Cas 309, Alia v. Ram Chand.J 

2 .(’98) 20 All 401 (407): 1898 All W N 90 
(DB). 

3. C04) 27 All 313 ( 316): 1904 All W N 273 

(275) (DB). Khuda Baksh v. Alimunnissa. 


(’37) 24 AIR 1937 Lah 790 (791): 175 Ind 
Cas 39. Sundar Das v. Official Receiver. 
[See also (’43) 30 AIR 1943 Mad 109 (110. 
Ill): 207 Ind Cas 351, Subramania Chettiar 
v. Visalakshi Ammal. (Usufructuary mort¬ 
gage — Subsequent lease by mortgagee to 
mortgagor and another — Mortgagee sub¬ 
sequently obtaining decree for arrears of 
rent—Held that the claim for rent being 
only a personal one could not be put for¬ 
ward in a suit for redemption of the mort¬ 
gage.)) 

SECTION 62 NOTE 8 

1. C39) 26 AIR 1939 Lah 235 (236) (DB). 
Kishan Singh v. Nathu Ram. 

(’40) 27 AIR 1940 Cal 437 (438) (DB). 
Abhoy Charan v. Harendra Chandra. 

* (’28) 15 AIR 1928 Pat 637 ( 638): 8 Pat 243: 
113 I. C. 106 (DB). Matura Subba Rao v. 
Surendra Nath Sahu. 

(’76) 25 Suth W R 10 (11) (DB). Sreemunt 
Dutt v. Krishna Nath Roy. 

[See also (’69) 11 Suth W R 408 (410) (DB). 
Loft Ali v. Gujraj Thakoor.] 

Also see S. 58 Note 35. 
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period fixed, by reason of the fault of the mortgagor, is not thereby entitled 
to get the period extended or added to. 2 

This section cannot prevail against the provisions of S. 26G of the 
Bengal Tenancy Act (VIII of 1885 as amended by Bengal Act VI of 1938). 
Even if a term is fixed until the expiry of which the mortgagor is not 

entitled to redeem, the mortgagor can sue to recover possession of the 

property after 15 years. 3 

Where, under the terms of the usufructuary mortgage, the mortgagee 
is to take the profits in lieu of interest and the mortgagor is to redeem on 
payment of the principal at the end of the stipulated period, the mortgagor 
cannot recover possession at the end of the period until he pays or tenders 
or deposits into the Court the principal. 4 5 If in such a case the mortgagor 
is also liable under the terms of the mortgage to pay interest in 

default of payment of principal at the end of the stipulated 

period and there is nothing in the deed to show that such interest is not 
to be a charge on the property, then the mortgagor cannot recover posses¬ 
sion until he pays or tenders or deposits into Court the principal together 
with such interest. 3 Even where the mortgagee fails to advance the full 
amount contracted for, the mortgagor cannot sue for possession before the 
expiry of the period fixed. The remedy of the mortgagor lies in damages' 1 
See also S. 58 Note 18 and S. 60 Note 5. 

9. Successive suits for possession.—A dismissal of a suit for posses¬ 
sion under this section on the ground that it is premature, does not bar a 
subsequent suit claiming the same relief. 1 As to whether, where a 
conditional decree for possession on payment of the amount due is passed 
and nothing is done under it, the decree bars a subsequent suit for posses¬ 
sion : see section 11 Notes 40 and 116 of the A.I.R. Commentaries on the 
Code of Civil Procedure, 4th (1944) Edition. 

10. Claim for surplus collections. — It is well established that a claim 
to surplus profits against the mortgagee is one arising from and connected 
with the right to redeem the property. The cause of action for both the 
claims is the same and consequently, the mortgagor suing for redemption 
of a usufructuary mortgage, must also claim surplus profits there in. Where 
a suit for redemption is filed in the first instance and subsequently a suit for 
the surplus profits is field, the latter would be barred under the provisions 
of O. 2, R. 2 of the Code of Civil Procedure, 1908. 1 

11. Limitation. — A suit to recover possession under this section is 
governed by Art. 148 of the Limitation Act, 1908. 1 

12. This section and section 61. — Section 61 allows consolidation of 
mortgages only where there is a contract to that effect in the mortgage 
deed. In the absence of such a contract, no right to consolidate can be 

2. (’27) 14 AIR 1927 Mad 173 (174): 99 Ind 
Cas 550 (DB), Subban Chettiar v. Rangan 

/ Chetti. 

('75) 7NWPHCR 57 (58) (DB). Dulli 
v. Bahadur. 

3. (’42) 29 AIR 1942 Cal 55 (57): 198 Ind Cas 
674 (DB). Akbar All v. Maftiuddin. 

4. C09) 31 All 318 ( 322): 1 Ind Cas 208 (209) 

(DB), Khunn( Lai v. Madan Mohan Lai. 

5. (*43) 30 AIR 1943 Mad 109 (110): 207 Ind 
Ca* 351. Subramanta Chettiar v. Visalakihi 
Animal. (Such a clause for payment of 
interest Is however penal and can be re¬ 
lieved against In a suit for redemption of 
th# property.) 


6. (’45) 32 AIR 1945 Mad 340 (342). Manicka 
Nadar v. Arumugha Sundara. 

SECTION 62 NOTE 9 

1. C99) 21 All 251 (259): 1899 All W N 15 

(DB), Dondh Bahadur Rai v. Tek Narain 
Rai. 

SECTION 62 NOTE 10 

1. See the A. I. R. Commentaries on the 
Code of Civil Procedure, 4th (1944) Edn., 
O. 2 R. 2. Notes 18 and 24. 

SECTION 62 NOTE 11 

1. See the A. I. R. Commentaries on the 
Limitation Act, 2nd (1942) Edn.. Notes on 
Art. 148. 
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mortgagor’s right to recover possession 


claimed. Where, therefore, a usufructuary mortgage is followed or 

preceded by a simple mortgage or a deed of further charge (to which all 

the provisions applying to simple mortgages apply under S. 100) and there 

is no contract to the contrary within the meaning of S. 61, the mortgagor 

has a right, on the mortgage-debt being satisfied, to recover possession of 

the mortgaged property under this section. without at the same time 

redeeming the other mortgages. 1 On the other hand, where the mortgage 

deed contains a contract to consolidate the charges, the mortgagor cannot 

recover back the possession of the property without redeeming all the 
charges. 2 

The old section 61 did not apply where several mortgages were 
executed over the same property, and in such a case, the mortgagor was 
compelled to redeem all the mortgages together, even in the absence of a 
contract to the contrary. 3 Where, therefore, a usufructuary mortgage was 
followed by a simple mortgage over the same property the mortgagor 
could not exercise the right conferred by this section. 4 To avoid this 
inconsistency, it was held in ‘Zahid Ali v. Kedar Nath 5 ’ that S. 62 contem¬ 
plated the existence of one transaction and did not at all touch the case 
where the usufructuary mortgage having been executed, other mortgages 
by way of further charge had been executed. A similar view of this section 
was taken by Niamatullah, J., in the Full Bench decision of the High Court 
. AUahbad. The amendment of S. 61 in 1929 has removed the incon¬ 
sistency and made it quite clear that even in the case where the several 
mortgages relate to the same property, the mortgagor is, in the absence of 
a contract to consolidate, entitled to redeem any one of them without at 
the same time redeeming the others. In view of this amendment, the 
above decisions are no longer law. 


63. Where mortgaged property in possession of the mortgagee has, 
ccession o mor during the continuance of the mortgage, received any acces- 
gagea property. sion, the mortgagor, upon redemption, shall, in the absence 

ot a contract to the contrary, be entitled as against the mortgagee to such 
accession. 



SECTION 62 NOTE 12 

1. (’14) 1 AIR 1914 Oudh 23 (24): 16 Oudh 
Cas 267: 22 Ind Cas 132, Gaya Din Singh v. 
liar Karan Singh. 

2. (’30) 17 AIR 1930 P C 176 (177): 5 Luck 
365: 57 Ind App 173: 123 Ind Cas 191 (PC). 
Aditya Prasad v. Ram Ratan Lai. (AIR 
1928 Oudh 273: 3 Luck 459 affirmed.) 

(’33) 20 AIR 1933 Lah 864 ( 865): 147 Ind 
Cas 193 (DB), Mahomed Khan v. Chandi 
Shah. 

(’26) 13 AIR 1926 Lah 494 (495): 7 Lah 297: 
96 I. C. 630 (DB), Punnu Ram v. Ghulam 
Hussain. 

C30) 17 AIR 1930 All 416 (417): 52 All 539: 
122 I. C. 411 (DB), Jokhu Bhunja v. Sitla 
Baksh Singh. 

C07) 2 Ind Cas 144 (145) (DB) (All), Ram 
Das v. Mt. Simirkha Kuar. 

C09) 31 All 482 (485): 2 Ind Cas 859 (861) 
(DB), Ran jit Khan v. Ramdhan Singh. 

(’33) 20 AIR 1933 All 257 (258): 55 All 359: 
142 Ind Cas 410 (FB), Mt. Jagannath 


Kunwar v. Jaipal. 

(’08) 32 Bom 386 ( 390): 10 Bom L R 575 
(DB), Janardan v. Anant. 

(’32) 19 AIR 1932 All 558 ( 560): 138 Ind Cas 
492 (DB), Paras Ram v. Sheo Dhan. 

(’26) 96 Ind Cas 197 (198) (DB) (All). Slta 
Ram v. Sheo Darshan. 

.1 See also (’22) 9 AIR 1922 All 174 (177): 
44 All 37: 63 Ind Cas 750 (FB), Har Prasad 
v. Ram Chandar.] 

Also see S. 100, Note 5. 

3. See Section 61, Note 2. 

4. (*27) 14 AIR 1927 P C 32 (36): 50 Mad 180: 

54 Ind App 68: 100 Ind Cas 86 (PC). 

Ramarayanimgar v- Govinda Krishna. 

(’28) 15 AIR 1928 Oudh 273 (277): 3 Luck 
459: 112 Ind Cas 481 (DB), Ram Ratan Lai 
v. Aditya Prasad. 

5. (’14) 1 AIR 1914 Oudh 376 (377): 17 Oudh 
Cas 388: 27 Ind Cas 427. 

6. (’30) 17 AIR 1930 All 136 (157) : 52 All 281: 

124 I. C. 733 (FB), Lallv Singh ▼. Ram 
Nandan. " 
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Access^cquired ^ a ^ eS 3 J 1 ** bee " acquired at the expense of the mort- 

in virtue Of transfer- WhoutdlrL^f 6 !^ se P ar . a te ^ possession or enjoyment 

red ownership. dedhrint 1 \u° the P ? nc,pal P™Perty, the mortgagor 

desiring to take the accession must pay to the mort^a^ee 

the expenses of acquiring it. If such separate possession or en “ymcnt is 

nit posable, the accession must be delivered with the property; the mort- 

fiagor being liable, m the case of an acquisition necessary to preserve the 

property from destruction, forfeiture or sale, or made with his assent to 

fntL h f P /?r COSt thereof -. as an addition to th principal money, -[with 

rate L fixed at S r C r * f ,S PayablC ° n ‘ he P rinci P al - where no such 
rate as fixed, at the rate of nine per cent, per annum.] 

In the case last mentioned the profits, if any, arising from the 
accession shall be credited to the mortgagor. 

mortgage isi usufructuary and the accession has been 
acquired at the expenses of the mortgagee, the profits, if any, arising from 
the accession shall, in the absence of a contract to the contrary, be set off 
gainst mterest, if any, payable on the money so expended. ' 

a. These words were substituted for the words “at the same ratp of int^r^ct" k.. c„ *■ 

of the Transfer of Property (Amendment) Act. 1929 (XX of 1929). V ctlon 26 

Synopsis 

1. Scope of the section. 7. “Be entitled as against the 

o' Build1n« S t° and 't A mortgagee to such accession.” 

6. Buildings, etc., erected on mort- o o • 

gaged land. bult to recover accession to 


gaged land. ^uit to recover accession tc 

4. Tree fallen on land. mortgaged property—Nature of. 

5. Acquisitions by the mortgagee. 9* Costs of acquisition. 

6 ' mortgage.* 6 C ° ntinUance of the Consent of mortgagor may be 

Topic Indicator. 

Acquired accession, inseparable. See Note 9. 

Acquired accession, separable. See Note 9 
Natural accessions. See Note 2. 

. . -V Scope of the section.—This section and S. 70 are both hoced nn 

prmmple enuncUted by the maxims ‘accessio cedit principal’ (the increase 

StoSSaW S (th P atwrl ) • “S? ‘ aCCeSSOrium non ducit sed sequUur "suum 

its princ nal Th^ ICh y he acce , sor y or iacident d °es not lead but follows, 
tion Te entitled m tt proVldes that the mortgagor shall, upon redemp- 

mortgage,"and ^S.^O^^ovides^h^^the* mortgagee”shall be"ontitfe<j e to^such 

tssrisrii jsa?"’- Th " >- 

that thi I s ’ ho ™ evcr - ne , CCSS , ary for the application of this section or of S. 70 

the mort«T y °T ri | ht c afned by the mortgagor under this section or by’ 

“ tgag u unde , r S - 1° should constitute an “accession.” The word 

is the l° n h i as " 0t been defined ln the Act. In the Roman law “ accessio ” 
isrthe general name given to every accessory thing, whether corporeal or 


SECTION 63—NOTE 1 

h ( ' 21 > 8 AIR 1921 Mad 627 (G28): 70 Ind 
Cas 367 (DB), Sivananjiah v. Sithy Goudar. 
Note : It Is gratifying that the exposition of 
the law In this Note has been approved 
clearly, though impliedly, in a recent 
judgment of Narayan J. of the Patna High 
Court (Sheo Pujan v. Bhagwati Dubey 
A. I. R. 1949 Pat. 99) where the major 
. part of this Note has been practically in¬ 
corporated as It is (Vide Para 3 of the 


A. I. R. Report.) 

2. C74) 11 Bom II C R A C 32 (33) (DI3) 
Sadashiv Arrant v. Viihal Arrant. 

T80) 5 Cal 198 (210, 211 j: G Ind App 145 : 
4 Sar 17 (PC). Raja Kishendatt Ram v 
Raja Mumtaz Ali Khan. (Usufructuary 
mortgagee acquiring subordinate hirt 
tenures by purchase—Mortgagor h.M 
entitled to them on payment of original 
mortgag 2 -debt plus the sum spent by mort¬ 
gagee in purchasing the birts.) 


3T.P. 73 
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incorporeal, that has been added to a principal thing from without, and has 
been connected with it, whether by the powers of nature or by the will of 
man, ‘so that in virtue of this connection, it is regarded as part and parcel 
of the thing. 3 ’ The question whether a particular thing is regarded as part 
and parcel of another thing must be decided in the light of various facts 4 5 —in 
some cases, upon the intention of the parties, in some, upon the law applicable 
thereto and in some, upon both. The following notes dealing with various 
forms of accessions will make this clear. It must be remembered that the 
expression “ accession ” is not confined to ‘physical’ acquisitions or additions 
to the mortgaged property but will include also the acquisition of an ‘interest* 
in property/’ 

2. Accretions to land. — Where there is an acquisition of land from the 
sea or a river by gradual, slow and imperceptible means, there, from the 
supposed necessity of the case, and the difficulty of having to determine year 
by year, to whom an inch, or a foot, or a yard belongs, the accretion by 
alluvion is held to belong to the owner of the adjoining land. 1 Such an accre¬ 
tion will be an “accession” to the adjoining land within the meaning of this 
section, and if the accession is made while the adjoining land is in the posses¬ 
sion of the mortgagee, the mortgagor will, on redemption, be entitled to such 
accession also. 2 Where a village was mortgaged without specification of 
boundaries and subsequently additions to the village were made by the 
Survey Officers, it was held in an old Bombay case, that the mortgagor was; 
entitled on redemption to the additions so made. 3 

3. Buildings, etc., erected on mortgaged land. — Where the owner of 
mortgaged land himself builds thereon, the maxim ‘quicquid plantatur solo 
solo cedit’ (whatever is attached to the earth becomes part of it) will apply, 


3. Mackeld. Roman Law, 155, 156 cited in 
Broom. A Selection of Legal Maxims, 10th 
Edition. 1939. Page 317. 

4. (’49) 36 AIR 1949 Pat 88 (100) (DB). Sheo 
Pujan Prasad v. Bahgwati Dubey. 

C39) 26 AIR 1939 Mad 684 (685): 189 I. C. 
54 (DB). Satyanarayanamurtliy v. Gan- 
gayya. 

5. t ('31) 1931 Mad W N 595 (597. 598), Rama- 
murti v. Adenna. (Property when mort¬ 
gaged was inam land — Enfranchisement 
subsequently — Right acquired by en¬ 
franchisement is an accession.) 

(09) 4 Ind Cas 357 (359) (DB) (Mad). 
Vencatacliariar v. Srinivasa Aiyangar. 
(Usufructuary mortgage of an ijara lease 
for a term — Mortgaged lands in possession 
of occupancy tenants — Mortgagee pur¬ 
chasing lands in execution of decree for 
rent — Right obtained by mortgagee is an 
accession to the mortgaged lands.) 

('02) 25 All 46 (47): 1902 All W N 176 (DB). 
Ajudhia Prasad v. Man Singh. (Mortgagee 
mortgaging his mortgagee-rights and after¬ 
wards acquiring the equity of redemption 
in the mortgaged property from his mort¬ 
gagor — Such acquisition will enure for 
the benefit of the sub-mortgagee.) 

('24) 11 AIR 1924 Nag 155 (155): 76 Ind 
Cas 637 (DB). Bhimraja v. Mukundilal. 
(Acquisition of sir rights by mortgagor 
passes to mortgagee as security.) 

(’14) 1 AIR 1914 All 199 (201): 23 Ind Cas 
864, Mata Perslwd v. Gajadhar. (Obiter— 
Mortgagee acquiring tenancy rights in sir 


lands — Mortgagor is entitled to those rights 
on redemption.) 

[See also (’09) 3 Ind Cas 395 (397) (DB) 
(Cal). Ketki v. Dinabandhu Patnaik. 
(Usufructuary mortgagee of a village share 
acquiring by foreclosure an occupancy 
holding mortgaged to him by conditional 
sale — Mortgagor is entitled to treat the 
holding as an accretion though he has re¬ 
deemed the usufructuary mortgage pre¬ 
viously.)] 

SECTION 63—NOTE 2 

1. *(’70) 13 Moo Ind App 467 (473): 5 Beng 
L R 521: 14 Suth W R P C 11 (PC), Felix 
Lopez v. Muddun Mohun Thakoor. (2 
Bligh N. R. 147, Rex v. Lord Yarborough, 
relied on.) 

(’06) 28 All 256 (260): 2 All L Jour 821 
(DB). Rai Krishan Chandra v. Saidan BiW. 
(Land is said to be acquired by alluvion 
when it is acquired so gradually that one 
cannot say how much is added at any 
particular moment of time.) 

(’99) 22 Mad 464 (469): 26 Ind App 107 
(PC). Sri Balasu Ramalakshmamma v. 
Collector of Godavari District. (Gradual 
alluvion enures to the land to which the 
accretion is made, following the ownership 
of that land.) 

2. (’14) 1 AIR 1914 Mad 290 ( 293): 22 Ind 
Cas 609 (DB). Kannan Nair v. Kammdran 
Nair. 

3. (’74) 11 Bom H C R A C 32 (33) (DB). 
Sadashiv Anant v. Vithal Anant. 
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and the building will become an accession to the mortgaged property and the 
mortgagee would be entitled to the security of such accession under S. 70. 1 
bee illustration (b) to that section. 


But the maxim referred to above has no application in this country to 
cases where a stranger’ builds on the land of another upon a ‘bona fide’ but 
mistaken belief of title. 13 The rule of law applicable to such cases is that the 
stranger may remove’ the building erected by him on being evicted by the 
true owner.- Unless and until, therefore, the person erecting the building 
gives up his right to remove the building, it cannot be said that it is an 
accession to the property. If he gives up such right the building will become 
an accession to the property. 1 The question whether he has given up the 
right and so rendered the building an accession will depend upon the facts 
of the particular case. 4 Where, under a contract with the mortgagor, A built 
a pucca house on the mortgaged property, one of the stipulations in the 
contract being that A should live in it for a certain rent as long as the house 

stood on the land, it was held that the house must be regarded as an accession 
to the mortgaged property. 5 


< The fact that the person building on the mortgaged land is the 
mortgagee himself does not, it is submitted, make any difference in the 
application of the principles stated above. ‘Prima facie’ he would also be 
entitled to remove the building unless he has given up such right and treated 
the building as part of his security. If he has so treated it, then it will be an 
accession, with the result that he cannot remove it but can only enforce 
his mortgage against it as part of his security and claim the costs of the 
erection, it any, allowable under the second paragraph of the section. 

, .. , In * he undermentioned case 0 it was, however, assumed that a stable 
hudt by the mortgagee on the mortgaged land was an ‘accession’ to the 
mortgaged property but the mortgagee was allowed to ‘remove’ the building, 
it is submitted that this view is not correct. 


Where the mortgaged property is a ‘kachcha’ house and the mortgagee 
m possession substitutes in its place an entirely new building it has been 


SECTION 63—NOTE 3 

1. t(’33) 20 AIR 1933 Lah 771 (773): 14 Lah 
749: 149 Ind Cas 104 (DB), Amar Singh v. 
Bhagwan Das. (Improvements effected 
and new buildings constructed by mortga¬ 
gor on such lands must be treated as 
accessions to it.) 

(’06) 30 Bom 250 (262): 6 Bom L R 995, 
N. C. Macleod v. Kissan Vithal Singh. 

<’°2) 29 Cal 803 (808) (DB). Krishna Gopal 
Sadhani v. A. B. Miller. (Houses built by 
mortgagor on mortgaged property conceded 
to be accessions to it.) 

( 88) 1 C P L R 38 (39). Bhooresao Khem- 
chand v. Md. Syed Khan. 

(See also (’39) 26 AIR 1939 Cal 275 (277): 
181 Ind Cas 867 (DB), Saila Bala v. Sworna 
Moyee. (Additions to the mortgaged house 
made by the mortgagor would go as security 
to the mortgagee.) 

(’35) 22 AIR 1935 Rang 522 (522. 523): 160 
Ind Cas 763. Jamini Bala v. Bank of 
Chettinad, Ltd. (Pucca building erected by 
mortgagor on mortgaged land after demo¬ 
lishing the old semi -pucca building — 
Mortgagee is entitled to it as accession.)] 

la. See (’36) 23 AIR 1936 Lah 511 (512): 164 
Ind Cas 262, Ghazanfar All v. Muzaffar All. 
(Maxim is not applicable in India In view 


of the provisions of Ss. 51. 63 and 108 of the 
Act.) 

2. C31) 18 AIR 1931 All 277 (280. 284, 285): 
53 All 334: 132 Ind Cas 401 (FB), Nannu 
Mai v. Ram Chander. (Per Naimtullah, J., 
and also Per Sulaiman J.) 

See also Note 1 and Note 22 on S. 51. 

3. C31) 18 AIR 1931 All 277 (285): 53 All 334: 
132 I. C. 401 (FB), Nannu Mai v. Ram 
Chander. 

4. (’31) 18 AIR 1931 All 277 (281): 53 All 334: 
132 I. C. 401 (FB), Nannu Mai v. Ram 
Chander. 

5. (’35) 22 AIR 1935 Rang 420 ( 422): 159 Ind 
Cas 1038 (DB). Chettyar Firm v. Sein 
Hatung. (The rule as to accession applies 
to representatives of mortgagor and mort¬ 
gagee also.) 

I See also (’36) 23 AIR 1936 Rang 65 (66)- 
14 Rang 86: 160 Ind Cas 724 (DB), Sein 
Htaung v. Chettyar Firm. (Per Page, C.J., 
on an application for leave to appeal to 
His Majesty in Council from the decision 
in AIR 1935 Rang 420.) J 

6- (’32) 19 AIR 1932 All 500 ( 502): 142 Ind 

Cas 889 (DB), Durga Shankar v. Ganaa 
Sahai. 
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held that it is not an ‘accession’ within the meaning of this section as there 
is no addition to the old building but that the case is one of ‘improvement' 
governed by S. 63A. <ia 

In the case of machinery brought into a mortgaged building, it may 
not be possible always to treat it as an “ accession.” It may be necessary in 
some cases to consider, how far the definition of the expression “attached to 
the earth in S. 3 of the Act will bear upon the decision of the question. 7 
Where the machinery installed in a building is in the nature of a “fixture” 
thereto (i.e., a thing attached to another thing for the ‘permanent’ use of the 
latter) 8 as, for example, an electric installation in a building, it will be an 
“ accession ” to the building. 9 


4. Tree fallen on land. — Where by natural causes, a tree falls on the 
mortgaged land in the possession of a mortgagee under a mortgage under 
which he is entitled to take the produce of the property for interest, the tree 
cannot be said to be an addition to the property and is therefore not 
“ accession ” to the property within the meaning of this section. The mort¬ 
gagee is entitled to it as part of the produce of the property. 1 

5 Acquisitions by the mortgagee. — An acquisition made by a mort¬ 
gagee is not necessarily an “ accession ” to the mortgaged property within 
the meaning of this section so as to entitle the mortgagor to claim it 
on redemption. In order that it may constitute an “ accession ” it must have 
been acquired in the manner mentioned in S. 90 of the Trusts Act, 1882. That 
section runs as follwos : 

“ Where a tenant for life, co-owner, mortgagee or other qualified 
owner of any property, by availing himself of his position as such, gains 
an advantage in derogation of the rights of the other persons interested 
in the property, or where any such owner, as representing all persons 
interested in such property gains any advantage, he must hold, for the 
benefit of all persons so interested, the advantage so gained, but subject 
to repayment by such persons of their due share of the expenses properly 
incurred, and to an indemnity by the same persons against liabilities 
properly contracted in gaining such advantage.” 


In ‘Sorabji v. Dwarkadas 1 ’ it was argued before their Lordships of 
the Privy Council that S. 63 of this Act entitles the mortgagor on redemption 

6a. (*44) 31 AIR 1944 All 204 (205): ILR (1944) 

All 302 (DB). Chhedi Lai v. Babu Nandan. 


7. (’39) 26 AIR 1939 Mad 684 (685): 189 Ind 
Cas 54 (DB), Satyanaranamurthy v. Gan- 
gayya. 

8. See Note 6 on S. 3. 

*(’33) 20 AIR 1933 Rang 195 (197): 11 Rang 
322: 147 Ind Cas 283 (DB). R. M. P. M. 
Chettiar Firm v. Siemens Ltd. 

(’25) 12 AIR 1925 Rang 250 (251. 252): 88 
Ind Cas 1011 (DB), Veerappa Chetty' v. Ma 
Tin. (In this case it was held that the 
electric machinery in the building was not 
an accession as there was no evidence to 
show whether it was installed for the per¬ 
manent use.) 

(1880) 50 L J Ch 212 (215): 16 Ch D 226 
(235, 236): 44 L T 226: 29 W R (Eng) 129, 

In re Kitchin; Ex parte Punnett. 

(1866) 36 L J Ch 173 (174): L R 3 Eq 249 
(256): 15 W R (Eng) 216, Culhoick v. Stotn- 
dell. (Mortgagee held entitled to trade 1. 
fixtures, as they were affixed to the free¬ 
hold.) 


(1901) 70 L J Q B 225 (227): (1901) 1 Q B 
205 (207): 83 L T 619: 47 W R (Eng) 147: 
17 T L R 88, Monti v. Barnes. (What 
constitutes an annexation must depend on 
the circumstances of each case, and mainly 
on two circumstances, as indicating 
the intention, namely, the degree of 
annexation and the object of the annexa¬ 
tion.) 

9. (’35) 22 AIR 1935 Lah 350 (354): 16 Lah 

881: 156 Ind Cas 795 (DB). Punjab & Sind 
Bank Ltd. v. Kishen Singh. 

(’33) 20 AIR 1933 Rang 195 (197): 11 Rang 
322: 147 Ind Cas 283 (DB). R. M. P. M- 
Chettiar Firm v. Siemens Ltd. 

SECTION 63—NOTE 4 

1. (’32) 19 AIR 1932 All 500 (502): 142 Ind 

Cas 889 (DB), Durga Shankar v. Ganga 
Sahai. 

SECTION 63—NOTE 5 

*(32) 19 AIR 1932 P C 199 (201): 59 Ind 
App 366: 138 Ind Cas 557 (PC). (Affirming 
113 Ind Cas 887.) 
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to treat acquisitions by the mortgagee as accessions to the morgaged property 
‘without regard to the question whether the mortgagee had any special 
advantage by reason of his’ position as mortgagee in acquiring them—an 
element necessary for the application of S. 90 of the Trusts Act, 1882. Their 
Lordships negatived this contention and observed as follows : 

“ There is nothing inconsistent with that section (S. 90, Trusts Act) 
in the provisions of S. 63 of the Transfer of Property Act, as to accessions 
to mortgaged property and the terms on which the mortgagor may upon 
redemption obtain the benefit of them. The word “ accession ” is not 
defined in the Act, but the section deals expressly with accessions which 
have been acquired at the expense of the mortgagee and would appear 
to be clearly applicable to cases in which a subordinate tenure has 
admittedly been acquired by the mortgagee ‘as an accession to the 
mortgaged property.’ Whether the term ‘accession’ as used in this 
section, should also be held to cover acquisitions which the mortgagee 
has made for his own benefit but is bound under S. 90, Trusts Act, to 

hold for the benefit of the mortgagor need not be decided.In the 

present case it is sufficient to say that their Lordships are clearly of 
opinion that S. 63, Transfer of Property Act, cannot be read as entitling 
the mortgagor to recover acquisitions made by the mortgagee for his own 
benefit in circumstances which do not bring him within S. 90, Trusts Act.” 

See also the undermentioned cases holding the same view. 2 


It has been held by the Patna High Court in the undermentioned case 3 
that a mortgagee may, if he chooses, keep an acquisition made by him taking 
advantage of his position as a mortgagee, for his own benefit, and that the 
question whether it is to be treated as part of the security depends upon the 
‘intention’ of the mortgagee. It is submitted that this view is not correct. 


2. (’49) 36 AIR 1949 Pat 99 (103) (DB), Sheo 

Pujan Prasad v. Bhagwati Dubey. (Accre¬ 
tion to mortgaged property — Test to 
determine is whether mortgagee availing 
himself of his position as such has gained 
advantage in derogation of rights of other 
persons interested in that property.) 
t('35) 22 AIR 1935 Pat 360 (363): 158 Ind 
Cas 162 (DB), Parmeshwar v. Ramrudra 
Prasad. (Acquisition of occupancy rights 
by mortgagee taking advantage of his posi¬ 
tion as mortgagee is an accession.) 

(’29) 16 AIR 1929 Pat 730 (730, 731): 118 
Ind Cas 314 (DB), Moghab Pande v. Ragho 
Pande. (Acquisition of occupancy tenure 
by mortgagee by availing himself of his 
position as mortgagee is accession.) 

. (’39) 26 AIR 1939 Pat 358 (359. 360): 179 Ind 
Cas 923, Caya Prasad v. Ram Prasad. 
(Interest of recorded persons that of 
tenants-at-will—There is no accession to 

mortgaged property if mortgagee acquires 
these plots by buying these persons out.) 
(’18) 5 AIR 1918 Lah 179 (180): 1918 Pun 
Re No. 63: 44 Ind Cas 266, Girdhari Ram 
• V. Md. Karm Dad. (Case not governed by 
Transfer of Property Act — Held, acquisi¬ 
tion not made as a mortgagee is not an 
accession.) 

(•01) 14 C P L R 169 (171, 172), Mohanlall 
v. Chaodhary Pulandar Singh. (Acquisi¬ 
tion of a ryoti holding by mortgagee in 
his capacity as such is an accession.) 

(’32) 19 AIR 1932 Bom 526 (528. 529): 139 
Ind Cas 812 (DB), Kondtt v. Mahadeo. 


(Mortgagee of khoti lands purchasing khoti 
nisbat lands from tenants without khot's 
permission — Subsequently all rights in 
equity of redemption sold to mortgagee — 
Lands purchased are to be treated as accre¬ 
tion and vest in mortgagee.) 

(’18) 5 AIR 1918 Bom 152 (153): 46 Ind 
Cas 663 (DB). Gopal v. Bhagirthi. (Mort¬ 
gagee of khoti lands purchasing land from 
occupancy tenants without khot’s permis¬ 
sion — Lands become accession to mort¬ 
gaged property.) 

(’73) 10 Bom H C R A C 369 (371) (DB). 
Bakshiram Gangaram v. Darku Tukaram. 
(Case before the Act — Mortgagee of sur¬ 
vey tenure purchasing from Government 
fruit trees in his capacity as occupant by 
virtue of his mortgage—Fruit trees become 
accession.) 

The following cases must, in view of the 
above decision of the Privy Council, be 
held to be no longer good law : 

(’13) 19 Ind Cas 90 (91) (DB) (Cal), Ram 
Brich Narayan Singh v. Ambika Prosad 
Singh. (Mortgagor’s right to accession does 
not depend upon whether the mortgagee 
had any special advantage by reason of his 
position as mortgagee in acquiring the 
accession.) 

(’20) 7 AIR 1920 Nag 177 (180): 56 Ind Cas 
193. Pyarelal v. Pannalal. (Do.) 

3. (’21) 8 AIR 1921 Pat 59 ( 60): 60 Ind Cas 

308 (DB), Maheshwar Prasad Singh v. Babu 
Ram Rai. 
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The case is clearly one governed by S. 90 of the Trusts Act, and if the acquisi- 
ion is one falling within the section, then it will be an accession to the mort- 
gaged property quite apart from any intention of the mortgagee. 4 It has been 
held by the Rangoon High Court that an extension into adjoining Govern¬ 
ment waste land made by the mortgagee is not an accession to the mortgaged 

property. ’ The reason appears to be that such an acquisition was not made 
by reason of his position as mortgagee. 

6. “ During the continuance of the mortgage ” — The section applies 
only to accessions received ‘during the continuance of the mortgage.’ 1 Where 
a usufructuary mortgagee of a share of a village took, during the currency 
inarif mort S a f e ’ a mor ff a g e by way of conditional sale of an occupancy hold- 

inl i 3 t1 ° f th f V1 but subsec l uent to the expiry of his own mortgage, 
foreclosed the mortgaged by conditional sale, it was held that the mortgage 

C ri “£ tlonal . sal ® bavin S been taken during the currency of the mortgage, 
right acquired by foreclosure of such mortgage must be held to be an 

thll f?i 0n t0 ^ m ° rt g a ? ed property and that the mortgagor would be entitled 
thereto on redemption.^ 

7 * entitled as against the mortgagee to such accession.” — A mort- 

fnr °t V ° b lg t d to tak , e an accession to the mortgaged property and pay 

acauisiti™ if 6 W ‘ She '!, t0 * ake U h ® must the mortgagee the costs of die 
acquisition if anj^ under the second paragraph of the section. 1 It follows that 

he may give up his right to the accession and if he does so he cannot after- 

mortgagor never treated certain acquisitions 
as accessions or made any claim thereto and allowed the mortgagee to remain 

of PatnaThTt ^ ° ccu P anc y rai y at - was held by the High Court 

of Patna that he could not subsequently claim the same as accessions! 2 

, , 8 Suit to recover accession to mortgaged property — Nature of. — It 

RWMh ^ e d th u Hlgh Court of Lahore in ‘Khan Muhammad v. Girdhari 
, that a s “ lt - a£ * er ademption, to take over accessions to the mortgaged 
property is not one for redemption within the meaning of Art. 148 of the 

J "observed^ 01 ’ ^ ‘ S ° ne tbat Wl11 be S overned b y Art. 144 of the Act. Chevis, 

r.Wm 0 Ii T * he * 1 ^ W ’ S that , the mortgagor is upon redemption entitled (not 
obliged) to take over the accession, and if he desires to take it over he 


5. 


1 . 


See (’25) 12 AIR 1925 Pat 336 (336): 78 
Ind Cas 466 (DB), Ram Rai v. Maheshwar 
Prasad Singh. (This case was a decision 
after remand in the case reported in AIR 
1921 Pat 59 — Das. J., appears to consider 
his view in the previous judgment erro¬ 
neous.) 

(’24) 11 AIR 1924 Rang 131 (131. 132): 76 
Ind Cas 816, Maung Shwe On v. N. K. R. P. 
Mudaliar. 

( 23) 10 AIR 1923 Rang 127 (127): 82 Ind Cas 
787. Maung Shwe On v. Ponniah Mudaliar. 
<'ll) 11 Ind Cas 808 (809) (Low Bur). Tha 
Dun v. The Zan. 

(’36) 23 AIR 1936 Rang 127 (127, 128): 162 
Ind Cas 383. S.R.M.M.C.T.M. Firm v. Ko 
Po Sin. 

[See also (T7) 4 AIR 1917 Upp Bur 18 (20): 
2 Upp Bur Rul 110: 36 I. C. 7. Nga Cho v. 
Mi Se Mi. (Extension into adjoining private 
land held, not an accession.)) 

SECTION 63—NOTE 6 

( 31) 18 AIR 1931 All 277 (283): 53 All 334: 
132 Ind Cas 401 (FB), Nannu Mai v. Ram 
Chander. 


2 . 


1 . 


2 . 


1 . 


t(’21) 8 AIR 1921 Mad 627 (628, 629): 70 
Ind Cas 367 (DB), Sivananjiah v. Sithay 
Goundar. (Acquisition by mortgagor after 
sale under mortgage decree does not enure 
for benefit of auction-purchaser at such 
sale.) 

( 09) 3 Ind Cas 395 (397) (DB) (Cal). Mt. 
Ketki v. Dinabandhu Patnaik. 

COD 1-1 CPLR 169 (170). Mohanlall v. 

Chaodhary Pulandar Singh. (In this case 
the mortgage by conditional sale was fore¬ 
closed before the expiry of the usufructuary 
mortgage.) 

SECTION 63—NOTE 7 

t(’17) 4 AIR 1917 'Lah 430 ( 431): 42 Ind 
Cas 468, Khan Muhammad v. Girdhari Rom. 
(’26) 13 AIR 1926 Pat 572 (574): 97 Ind Cas 
159 (DB), Ram Lagan Singh v. Mary Coffin. 

(’26) 13 AIR 1926 Pat 572 (574): 97 Ind 
Cas 159 (DB), Ram Lagan Singh v. Mary 
Coffin. 

SECTION 63—NOTE 8 

C17) 4 AIR 1917 Lah 430 ( 431, 432): 42 
Ind Cas 468. 
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must pay the cost of acquisition. Only one redemption is spoken of. There 
may, I conceive, be cases in which the mortgagor is entitled to redeem 
first, and to take over the accessions later on, e.g., see ‘Ram Brich 
Narayan Singh v. Ambika Prasad Singh,’ 2 a case in which it appears that 
plaintiff only became aware of the accessions after redeeming and re¬ 
taking possession. But what is redeemed is the property mortgaged. 
What was mortgaged in this case did not include the occupancy rights 
now in question, and though plaintiff had a right to take over these rights 
at redemption I conceive that taking over these rights would have been, 
not part of the actual redemption, but an optional right which by law 
goes along with the right of redemption. I hold, therefore, that when a 
mortgagor after redemption, sues to take over accessions his suit is not 
really one for redemption. The redemption is already complete, every¬ 
thing that was once mortgaged having been already redeemed. The 
redemption being already complete the relationship of mortgagor and 
mortgagee no longer subsists, and the subsequent suit for accessions is 
not a suit against a mortgagee, and Art. 148 is not, in my opinion, 
applicable.” 

It must, however, be noted that in the above case, the separate posses¬ 
sion and enjoyment of the accession was held to be “clearly possible” and 
so the case fell under the first part of the second paragraph of this section. 
It is conceived that under the second part of the paragraph a suit for accession 
would be one for redemption. 

9. Costs of acquisition. —The second paragraph of the section provides 
for the payment by the mortgagor of the costs of the acquisition of an accession 
in two cases— 

(1) where the accession has been acquired at the expense of the 
mortgagee and is ‘capable of separate possession and enjoyment 
without detriment to the principal property’ and 

(2) where such separate possession and enjoyment is not possible, but 
the acquisition was made with the ‘assent’ of the mortgagor or 
was ‘necessary to preserve the property’ from destruction, 
forfeiture or sale. 1 

The question whether a particular accession is capable of separate 
possession and enjoyment without detriment to the principal property must 
be decided with reference to the facts of each case. It has been held in the 

approved.) 

(’99) 22 All 83 (85. 86): 1899 All W N 189. 
Zubeda Bibi v. Sheo Charan. (Grove.) 

(’83) 1883 All W N 208 (208) (DB), Sammo 
v. Abdul Wahid. (Building.) 

(’26) 92 Ind Cas 262 (262. 263) (Oudh). 
Jahangir v. Ram Harakh. (Grove.) 

(’30) 17 AIR 1930 Rang 63 (64): 8 Rang 233: 
126 Ind Cas 538 (DB). Ma E v. Maung Po 
Ko. (Fruit trees.) 

t(’26) 13 AIR 1926 AH 67 (68): 48 All 70: 

88 Ind Cas 908 (DB), Nageshwari Rai v. 
Nand Lai. (Grove.) 

(’29) 116 Ind Cas 894 (895) (DB) (Lah). 
Mohindar Singh v. Hira Singh. (Construc¬ 
tion of a large building after pulling down 
greater portion of the old building which 
was not in a dilapidated condition.) 

(’15) 2 AIR 1915 All 99 (100): 37 All 81: 26 
Ind Cas 521 (DB). Rupan Singh v. Champa 
Lai. (Mortgagee constructing new room 


2. (’13) 19 Ind Cas 90 ( 92) (DB) (Cal). 

SECTION 63—NOTE 9 

1. (’30) 17 AIR 1930 Rang 63 (63. 64): 8 

Rang 233: 126 Ind Cas 538 (DB), Ma E. v. 
Maung Po Ko. (Fruit trees planted by 
mortgagee — Not capable of separate enjoy¬ 
ment — Mortgagor not liable to pay com¬ 
pensation.) 

•(’26) 13 AIR 1926 All 67 (68): 48 All 70: 
88 I. C. 908 (DB), Nageshwari Rai v. Nand 
Lai. (Grove planted without mortgagor’s 
consent —Mortgagor need not pay for it.) 
(’25) 12 AIR 1925 All 427 (429): 47 All 582: 
87 Ind Cas 477 (DB), Parmanand v. Matadin. 
(Grove planted with the consent of the 
mortgagor —Latter must pay for it.) 

2. *(*31) 18 AIR 1931 All 277 ( 283. 284. 287): 
53 All 334: 132 Ind Cas 401 (FB). Nannu 
Mai v. Ram Chander. (Per Sulalman. J.. 
and Per King. J. —AIR 1925 All 427 : 47 All 
582 followed: AIR 1928 All 381 not 
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undermentioned cases 2 that a building or a grove which was an accession to 
the land was not capable of such separate possession and enjoyment and if 
the construction or the planting of the grove was not made with the mort¬ 
gagor’s assent and was not necessary for the preservation of the principal 
property the mortgagor was not bound to pay any costs to the mortgagee on 
redemption. The contrary view held in some cases, namely that a grove 
planted 3 or a house built 4 on the mortgaged land is capable of separate 
possession and enjoyment within the meaning of this section, is, it is submitted, 
not correct. A well newly constructed on the mortgaged land by the mort¬ 
gagee cannot be said to be capable of separate possession and enjoyment within 
the section. Nor can it be said that its construction is necessary to preserve 
the property from destruction or deterioration. Consequently, unless it is 
constructed with the mortgagor’s consent, it should be delivered over to the 
mortgagor on redemption, and he is not bound to pay the cost thereof. 5 
Where an old well on mortgaged land which had been rendered useless from 
natural causes, was repaired by the mortgagee with the mortgagor’s consent, 
it was held in the undermentioned case 6 that the new well may be looked 
upon as an accession to the mortgaged property and that the mortgagee can 
claim the amount spent therefor. 

10. Consent of mortgagor may be oraL — The consent of the mortgagor 
spoken of in the second paragraph of the section, may be oral or even tacit. 1 


a 63A. (1) Where mortgaged property in possession of the mortgagee 
improvements to has, during the continuance of the mortgage, been improved, 
mortgaged property. the mortgagor, upon redemption, shall, in the absence of a 
contract to the contrary, be entitled to the improvement; and the mortgagor 
shall not, save only in cases provided for in sub-section (2), be liable to pay 
the cost thereof. 

(2) Where any such improvement was effected at the cost of the mort¬ 
gagee and was necessary to preserve the property from destruction or deterio¬ 


ration or was necessary to prevent the 

in place of old dilapidated room is entitled 
to be reimbursed, but is not entitled to 
costs of any additional rooms built by him.) 
(See also (‘25) 12 AIR 1925 All 427 ( 429): 
47 All 582: 87 Ind Cas 477 (DB). Parmanand 
v. Mata Din. (Grove planted with consent 
of mortgagor—Latter must pay the costs.) 
(’66) 1 Agra 281 (281) (DB). Bahadoor 
Khan v. Kora Mull. (Usufructuary mort¬ 
gagee of a share in a joint estate is not' 
entitled to the trees planted by him in his 
mortgage term. Yet as a coparcener in the 
estate he is entitled to a share in the 
trees.)] 

(But see ('12) 16 Ind Cas 635 (638) (All). 
Rahamatullah Beg v. Yusuf Alt. (Where 
an addition to a building is an accession, 
mortgagee who made the addition without 
the mortgagor's consent is entitled to the 
value thereof if the addition is a lasting 
improvement reasonably made for the 
benefit of the property increasing its selling 
value.) 1 

3. (’29) 16 AIR 1929 All 330 (331): 113 Ind 

Cas 405, Ajodhia v. Indra. (The question 
whether particular trees can be removed 
with their roots is one of fact.) 


security from becoming insufficient, or 

(’21) 8 AIR 1921 All 353 (356): 43 All 638: 
61 Ind Cas 812 (SB), Raghunandan Rat v. 
Raghunandan Pande. (Trees planted by 
mortgagee — He is not entitled, to compen¬ 
sation but he may remove them.) 

(’25) 12 AIR 1925 All 794 (794): 85 Ind Cas 
690, Lallu Singh v. Raghunandan. (Mort¬ 
gagee planting trees — He can remove 
them.) 

4. (’32) 19 AIR 1932 All 500 ( 502): 142 Ind 
Cas 889 (DB), Durga Shankar v. Canga 
Sahai. (A stable erected on mortgaged 
land was assumed to be capable of separate 
possession and enjoyment.) 

(’28) 15 AIR 1928 All 381 (386): 116 Ind 
Cas 91 (DB), Copilal v. Abdul Hamid. 
(Mortgagee building pakka house in place 
of old katcha house on mortgaged land — 
Accession is capable of separate enjoyment.) 

5. (’14) 1 AIR 1914 Nag 68 (70): 10 Nag L R 
166: 26 Ind Cas 712, Rajaram v. Vithal Rao. 

6. (’95) 17 All 282 (284): 1895 All W N 69, 
Durga Singh v. Naurang Singh. 

SECTION 63—NOTE 10 

1. (’22) 9 AIR 1922 Nag 262 (263): 68 Ind Cas 

382, Rambilas v. Laxminarayan. 
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was ma d e in compliance with the lawful order of any public servant or 

pubhc authority, the mortgagor shall, in the absence of a contract 

to the contrary, be liable to pay the proper cost thereof as an addition to the 

principal money with interest at the same rate as is payable on the principal, 

or, where no such rate is fixed, at the rate of nine percent, per annum, and 

the profits, if any, accruing by reason of the improvement shall be credited 
to the mortgagor. 

a ' S ?vi? n ^ 63 iooo V f aS in5erted by Section 27 of the Transfer of Properly (Amendment) Act. 1929 
(AA Of 19^9). 


Synopsis 


1. Scope of the section. 

la. “During the continuance of the 
mortgage.” 

2. Improvements by auction-pur¬ 
chaser in execution of mort¬ 
gage decree. 

3. Nature of improvement, to the 
cost of which the mortgagee is 
entitled. 


4. “Contract to the contrary.” 

5. The mortgagor shall be liable 
to pay the proper costs thereof. 

6. “As an addition to the princi¬ 
pal money.” 

7. Interest on costs. 

8. Re-valuation of improvements 
at the time of execution of 
decree for redemption. 


Topic Indicator 

Costs of improvements from whom recoverable. See Note 5. 
Improvements by private purchaser from prior mortgagee—Right to claim 
costs of improvement. See Note 2. 


1. Scope of the section. — This section is new and was inserted bv the 
amending Act of 1929. 

Before the introduction of this section there was a difference of opinion 
as to whether a mortgagee who had effected improvements on the mortgaged 
property was entitled to claim the costs thereof from the mortgagor. According 
to one set of cases, the mortgagee was not entitled to charge or to obtain any 
compensation for improvements effected by him unless such improvements 
constituted necessary repairs of the property or were necessary for the 
preserva tion of the property. 1 In another class of cases 2 following English 

SECTION 63A NOTE 1 lasting improvements.) 


1. (’96) 19 Mad 327 (329) (DB). Arunachella 
Chetti v. Sithayi Ammal. (Expenditure 
not within S. 72 cannot be allowed as im¬ 
provements.) 

(’67) 2 Agra 187 (187) (DB). Ameer-ool-lah 
v. Ram Dass. (Expenditure for improve¬ 
ments not being necessary was not 
allowed.) 

(*92-96) 2 Upp Bur Rul 548 (549), Maung O 
v. Maung San Ko. (Expenditure for im¬ 
provements not being necessary for preser¬ 
vation of property not allowed.) 

(’22) 9 AIR 1922 All 405 (407): 44 All 708: 
68 Ind Cas 261 (DB), Arriba Prasad v. Wahid 
Vllah. (Improvements not being repairs— 
Expenditure not allowed.) 

(’69) 5 Bom H C R (A C) 116 (117) (DB). 
Ragho v. Anaji. 

(’83) 1883 All W N 208 (208) (DB). Sammoo 
v. Abdul Wahid. (Improvements not 
necessary for maintenance or preservation 
of property — Costs not allowed.) 

(’24) 11 AIR 1924 All 47 (48): 73 Ind Cas 
985 (DB), Chhammulal v. Bhajan Lai. (Im¬ 
provements not falling within S. 72. Cl. (b) 
Costs not allowed.) 

2. (’18) 5 AIR 1918 Bom 84 (85): 43 Bom 69: 
47 Ind Cas 751 (DB), Nljallngappa v. Chana- 

basawa. (Mortgagee In possession effecting 


(’30) 17 AIR 1930 Oudh 337 (338): 126 Ind 
Cas 397 (DB), Qasim Bux v. Bhagwandeen. 
(Usufructuary mortgage of house — House 
in precarious condition and mortgage deed 
authorising mortgagee to rebuild it if it fell 
in the rains — House falling and mortgagee 
rebuilding the former katcha house in more 
substantial manner with pucca materials, 
the house being of the same size and pattern 
—Mortgagee must be allowed reasonable 
cost of improvements.) 

C22) 70 Ind Cas 1 (3) (Pesh), Jit Singh v. 
Gurdit. 

C12) 16 Ind Cas 635 (638) (All). Rahamtullah 
Beg v. Yusuf Ali. (Lasting improvements 
reasonably made for the benefit of the pro¬ 
perty. which added to the selling value of 
the property.) 

C28) 15 AIR 1928 Bom 150 (152): 52 Bom 
307. 109 Ind Cas 532 (DB). Ramappa v. 
Yellappa. (Amount spent on improvements 
five times the mortgage amount—Claim was 
not allowed.) 

C99) 26 Cal 1 (8): 25 Ind App 241 (PC). 
Kadir Moidin v. Nepean. 

C21) 8 AIR 1921 Bom 250 (250. 251): 45 
Bom 1301: 64 Ind Cas 16 (DB). Dnyanu 
Laxman v. Fakira Ebram. 

(1862-65) 1 Bom H C R 199 (203, 204) (SB), 
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decisions" it was held that a mortgagee was entitled to a charge for improve¬ 
ments if they were ‘reseasonable.’ In some cases 33 the value of improvements 
was allowed to the mortgagee by ‘custom.’ According to the English law as 
summarised by Fisher on ‘Mortgage’: 

“ The improvements must always be reasonable having regard to 
the nature and value of the estate : for, if it were not so, a weapon would 
be put in the mortgagee’s hands with which he might greately clog the 
right of redemption, which he has no right to make more expensive than 
is necessary to keep the estate in good repair and working order and to 
protect the title.” 

This section is based on the view so expressed above. 3b In their report, 
the Special Committee after referring to the above cited passage from Fisher 
on ‘Mortgage’ observed as follows: 

“ We prefer to adopt in India the view summarised in Fisher on 
Mortgage except that we do not consider it desirable to leave it to the 
Court to determine in each case what improvements are reasonable and 
what not. We accordingly propose to have a uniform and definite rule, 
namely, that no mortgagee shall be entitled to charge for any improve¬ 
ments unless they are made to preserve the property from destruction 
or deterioration or unless they are necessary to prevent the security from 
becoming insufficient or made in compliance with the lawful order of 
any public servant or public authority. We accordingly propose to add a 
new S. 63A dealing with improvements. We have throughout guarded 
the right of private contract.” 

This section has no application to the Punjab to which Province this 
Act has not been extended. In some early decisions 4 it was held in cases 
arising in that Province that a mortgagee in possession was not entitled to 
compensation for the improvements he had effected without the consent of 
the mortgagor. But in later decisions 5 it was held that the mortgagee in 

Ramji Tukaram v. Chinto Sakharam. 

(’69) 5 Bom H C R A C 109 (115) (DB). 

Mancharsha Ashpandiarji v. Kamrunisa. 

|See also (’25) 12 AIR 1925 Oudh 685 (686): 

88 Ind Cas 474. Cauri Shankar v. Badri 
Nath. (Mortgagee of the katchha structure 
cannot convert it into pucca house without 
the consent of the mortgagor and demand 
compensation»for the improvements.) 

(•20) 7 AIR 1920 Oudh 61 (62): 54 Ind Cas 
112, Wilayat Hussain v. Zamani Begam.] 

3. (1882) 31 W R (Eng) 308 (310. 311. 312): 

21 Ch D 469 (478. 479): 47 L T 604. Shepard 
v. Jones . 

(1885) 33 W R (Eng) 341 (341). Houghton v. 

Seuenoafcs Estate Co. 

(1861) 127 R R 158 (159. 160): 1 Dr & Sm 
388: 4 LT (NS) 45: 7 Jur (NS) 206. Powell 
v. Trotter. 

3a. (’85) 8 Mad 415 (418) (DB). Vnnian v. 

Rama. 

[See also ('17) 4 AIR 1917 Mad 135 (135): 

37 Ind Cas 664 (DB), Arakkalakath Koyatti 
v. Panigalatt Kunhammad. 1 

3b. (’44) 31 AIR 1944 All 204 (206), Chhedi 
Lai v. Babu Nandan. 

4. (’88) 1888 Pun Re No. 123. p. 334 (335) 

(DB), Ladha Mai v. Jagannath. 

(’96) 1896 Pun Re No. 67. p. 192 (198) (DB). 

Sher Singh v. Nihalu. 

(1900) 1900 Pun L R No. 30, p. 135 (136). 


Lakhu v. Sundar Das. 

( 03) 1903 Pun L R No. 33. p. 143 (145). 
Mt. Bhagwanti v. Mela Mai. 

(’09) 4 Ind Cas 939 (940) (Lah), Mohan v. 
Dialu. 

5. (’19) 6 AIR 1919 Lah 372 (373): 1919 Pun 
Re No. 58: 51 Ind Cas 689. Mt. Ram Kaur 
v. Partap Singh. (Mortgagee by conditional 
sale making improvements after expiry of 
period of redemption, bona fide believing 
himself to be owner—Mortgagor must pay 
its costs on redemption when the improve¬ 
ments are of a permanent character and 
increase the value of mortgaged property.) 
(’19) 6 AIR 1919 Lah 398 (399): 1919. Pun 
Re No. 78: 52 Ind Cas 862. Rikhi Kesh v. 
Jwala Sahai. (Improvements enhancing 
value and costs not making redemption 
difficult—Mortgagee is entitled to such 

costs.) __ 

(’23) 10 AIR 1923 Lah 587 (588. 589): 75 
Ind Cas 183 (DB), Labhu Ram v. Abdulla. 
(’29) 16 AIR 1929 Lah 509 ( 509): 115 Ind 
Cas 852 (DB), Iradat Khan v. Muhammad 
Shafi. 

('98) 1898 Pun Re No. 18, p. 43 (45) (DB). 

Beli Ram v. Chuha Ram. 

(’29) 16 AIR 1929 Lah 516 (518): 117 ind 

Cas 84 (DB). Sundar v. Kamun. 

(12) 17 Ind Cas 243 ( 244) (Lah), « am 

Ditta Mai v. Karam Devi. 

[See also (’92)) 1892 Pun Re No. 91. P- 
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^ > ° SS * S i? 0n i ^ aS en ^led to be paid at the time of redemption the amounts 
spent by him on such improvements provided the sum spent was not un¬ 
reasonable and the improvements had increased the value of the property. 
In Ramsaran Das v. Bhagwan Singh' 1 ’ it was observed that there was “nothing 
but ordinary justice that the increase in the price of the property should not 
go mto the pocket of the mortgagor without his reimbursing the mortgagee 
whose money was instrumental in raising the price of the property.” 

Aftei the introduction of this section in the Act the decisions of the 
'Lahore High Court have been in conformity with the provisions of this 
section. 7 

The mortgagor cannot claim that the additional income to the mort¬ 
gagee from the improvements should be taken into account at the time of 
redemption where the mortgagee is not entitled under the section to the cost 
of the improvements. But the additional income due to the improvements 
must be credited to the mortgagor where the improvements are of the type 

mentioned in sub sec. 2 and the mortgagor is bound to pay their costs with 
interest. 

la. “During the continuance of the mortgage.” — In order that the 
section may apply the mortgaged property must have been improved during 
the continuance of the mortgage. If the improvements are made before the 
execution of the mortgage or after it is extinguished, the section has no 
application. In the undermentioned case of the Punjab 1 (decided before the 
introduction of this section) A mortgaged certain land ot B who was already 
in possession as a tenant and had made considerable improvements during 
the period of his tenancy. There was no clause in the mortgage-deed providing 
tor payment of compensation to the mortgagee in the form of value of 
improvements. A sued for redemption of his mortgage. B pleaded that he 
could not be ousted before he was awarded compensation for the improve¬ 
ments effected during the term of his tenancy. It was held that A was entitled 
to redeem the mortgage without paying any compensation for the value of 
Jbe improvements and to be put in the same position as regards the mortgagee 
qua’ the mortgage, as he was at the time when he entered into the mortgage.’ 

2. Improvements by auction-purchaser in execution of mortgage decree. 

—An auction-purchaser in execution of a decree under a prior mortgage to* 
which the puisne mortgagee was not a party, cannot claim the amount spent 
by him on improvements, firstly, because he is not in the position of a mort¬ 
gagee in possession and secondly, because the improvement cannot be said to 
be effected during the continuance of the mortgage. 1 The position of a 
private purchaser from the prior mortgagee is however different. He steps 

was destroyed on account of some un¬ 
expected calamity—Repairs not shown to 
have been effected after property had 
fallen into ruins or had been destroyed— 

No loss of income proved—Mortgagees held 
not entitled to sum spent on improvements.) 

SECTION 63A—NOTE la 

1. (’12) 1912 Pun Re No. 54: 14 Ind Cas 78 

(81) (DB), Dyal Singh v. Ram Rakha. 

SECTION 63A—NOTE 2 

1. (’31) 18 AIR 1031 All 277 (289): 53 All 334: 

132 Ind Cas 401 (FB), Nannu Mai v. Ram 
Chander. 

C22) 9 AIR 1922 All 104 (105): 44 All 418: 

65 Ind Cas 841 (DB), Budhi Lai v. Adminis¬ 
trator-General, Madras. 

C97) 20 Mad 120 (123. 124) (DB). Rangayya 
Chettiar v. Parthasarathi Naicker. 


(322) (DB), Aziz Din v. Sham Das. (Suit 
for preemption—Court has power to award 
compensation to vendee for improvements 
made in good faith.)] 

6 . (’28) 15 AIR 1928 Lah 160 (161): 106 Ind 
Cas 303 (DB). 

7. (’34) 21 AIR 1934 Lah 242 ( 243): 149 Ind 
Cas 969, Pal Singh v. Bhola Singh. (Mort¬ 
gagee is not entitled to compensation for 
the “ kacha” kotha built by him on the 
mortgaged property—He can only remove 
th material.) 

(’39) 26 AIR 1939 Lah 129 (135): 187 Ind 
Cas 705 (DB). Suraj Mai v. Chander Bhan. 
(Mortgage ded providing that mortgagees 
were entitled to effect repairs to mort¬ 
gaged property on failure to do so by mort¬ 
gagor, in case property fell into ruins or 
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into the shoes of his vendor, as the expression “ mortgagee” would include 
his representatives. (See S. 59A.) Similarly, when a purchaser from the 
mortgagor pays off a prior mortgagee he steps into the shoes of the prior 
mortgagee and is entitled to the costs of improvements effected by him, as a 
prior charge as against the subsequent mortgagee. 2 

3. Nature of improvement, to the cost of which the mortgagee is entitled. 

—In order that a mortgagee may be entitled to the costs of an improvement 
made by him on the mortgaged property it must be shown that — 

(1) it was necessary to preserve the property from destruction or 
deterioration, or 

(2) it was necessary to prevent the security from becoming 

insufficient, or ; y; 

(3) it was made in compliance with the lawful order of any public 
servant or public authority. 1 

The object of the restriction is to prevent the mortgagee from improv¬ 
ing the property in such a way as to make it utterly impossible for the mort¬ 
gagor, with his means, ever to redeem it; in other words, from “improving 
the mortgagor out of his estate.” 2 


4. “ Contract to the contrary.” — The right of the mortgagor to the 
improvement and the right of the mortgagee to the costs thereof are subject 
to any contract entered into by the parties in respect thereof. 1 Thus, if a 
mortgagor has agreed to become liable for the costs of any improvement that 
the mortgagee might make, he would be so liable even though the improve¬ 
ments are not of the nature referred to in sub-s. (2) of this section. 13 Again, 
if the mortgagor binds himself to pay only for ‘certain specified’ improve¬ 
ments, the mortgagee will not be entitled to the costs of ‘other’ improvements 
even though they may be of the nature referred to in the sub-section. 2 The 
question whether there is a contract to the contrary and what is its nature 
depends upon the facts and circumstances of each case. 23 Where under the 
mortgage agreement the mortgagor made himself liable for reasonable 
improvements by the mortgagee, it was held that this condition did not justify 
the demolition and rebuilding of a house at a cost equal to several times the 


2. (’26) 13 AIR 1926 Lah 430 (431): 7 Lah 212: 

94 Ind Cas 152 (DB), Mehl Singh v. Amor 
Nath. 

SECTION 63A—NOTE 3 

1. (’39) 26 AIR 1939 Lah 129 (134): 187 Ind 
Cas 705 (DB). Surajmal v. Chander Bhan. 
Also see S. 72. Note 3. 

2. (1843) 6 Beav 246 (248): 49 E R 820: 12 
L J Ch 309. Sandon v. Hooper. (Per Lord 
Langdale.) 

|See also (’76) 1876 Pun Re No. 119. p. 246 
(247) (DB). Gansham v. Budha.) 

SECTION 63A—NOTE 4 

1. (’44) 31 AIR 1944 All 204 (205, 206): ILR 


755 (DB), Kirpa Ram v. Jowanda Mai. 
(Case before the enactment of S. 63A.) 
(’90) 14 Bom 28 (30) (DB). Sakharamshei 
v. Amtha Devji Gandhi. (Do.) 

[Seel (’47) 34 AIR 1947 Mad 197 (202): ILB 
(1947) Mad 411 (DB). Sundaram Aiyar v. 
Valia Mannadiar. (Where a mortgagee 
seeks to make the mortgagor liable for a 
large amount as cost of improvements, it 
is his duty to establish by indubitable 
evidence the fact of the execution of such 
improvements and the actual expenses 
incurred by him for effecting them.) 

2. See (06) 9 Oudh Cas 18 (24. 25) (DB). 

Takur Jawahir Singh v. Thakurain Sardar 


(1944) All 302 (DB). Chhedi Lai v. Babu 
Nandan. (Section 63A does not say any¬ 
thing about improvements made with the 
consent of the mortgagor — Section applies 
only in those cases where there is no con¬ 
tract between the parties with regard to 
improvements made by mortgagee during 
continuance of mortgage.) 

la. t (’44) 31 AIR 1944 All 204 (206) ILR (1944) 
All 302 (DB). Chhedi Lai v. Babu Nandan. 
(’22) 9 AIR 1922 Lah 252 (254): 66 Ind Cas 


Kuar. 

2a. (’47) 34 AIR 1947 Mad 197 (202): ILR (lW7) 
Mad 411 (DB). Sundaram Aiyar v. Valia 
Mannadiar. (Under Malabar custom a 
usufructuary mortgagee is entitled to ” 13 " e 
improvements and claim their cost But 
mere fact that part of the mortgaged pro¬ 
perty is in Malabar and the mortgage deea 
is in Malayalam will not mean that there 
is a contract to make the mortgagor hat) 
for cost of improvements.) 
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mortgage-debt/ 4 5 But where, under the terms of the mortgage, the mortgagor 
expressly agrees to pay at the time of redemption the costs of construction 
of any new building which the mortgagee may erect upon the mortgaged 
property after demolition of the old building, it has been held that the mort¬ 
gagee would be entitled to such costs at the time of redemption even though 
the costs incurred are several times the mortgage-debt.' 53 Where the mort¬ 
gagor agreed in the mortgage-deed that if the mortgagee constructed wells 
on the land he would recoup the mortgagee the costs thereof, but the mort¬ 
gagee after having constructed wells in a portion of the property purchased 
such portion himself, it was held that the contract did not contemplate the 
mortgagee himself purchasing the land and that it would be inequitable to 
allow the mortgagee to have the benefit of the wells and also to claim the 
costs thereof from the mortgagor. 4 Where under the contract between the 
parties the mortgagor is not entitled to the improvements and the improve¬ 
ments are such that they cannot be severed from the land, the mortgagor must 
be held liable ofr the costs of the improvements as he will have the benefit of 
them. 5 


5. The mortgagor shall be liable to pay the proper costs thereof.—The 

expression “mortgagor” would include his representatives. (See section 59A.) 

In two cases before the introduction of this section, the question was 
raised before the Bombay High Court as to whether a person on whom the 
mortgage was not binding was liable to pay compensation to the mortgagee 
for improvements. In the undermentioned case 1 where the mortgagee from 
a Hindu widow for no necessity, effected improvements on the mortgaged 
property it was held that he was not entitled to claim from the reversioner 
any amount for the costs of the improvements. It was further held that the 
mortgagee could not even remove the materials of the building he had erected. 
In a later case, 2 however, it was held that the reversioner would not be 
entitled to the improvements unless he compensated the mortgagee therefor, 
and that if the reversioner did not wish to make the compensation, the mort¬ 
gagee was entitled to remove the building erected by him. 

6. “ As an addition to the principal money.” — Before this section was 
introduced it was held that the costs of improvement cannot be brought 
under the expression “ amount due on the mortgage ” within the meaning 
of S. 83. 1 The provision in this section that the costs of the improvement are 
to be regarded as ‘an addition to the principal money’ now makes it clear 
that such costs will be included in “the amount due on the mortgage.” 

7. Interest on costs. — In a case before this section was introduced their 
Lordships of the Privy Council disallowed interest on the costs of improve- 

3. (’20) 7 AIR 1920 Lah 28 (29): 59 Ind Cas provemcnts to which he will be otherwise 

764 (DB), Surapu v. Dewan Chand. entitled under the sub section.) 


3a. (’44) 31 AIR 1944 All 204 (206) (DB): ILR 
(1944) All 302 Chhedi Lai v. Babu Nandan. 
(Such a condition in the mortgage is not a 
clog on the equity of redemption and would 
be enforceable.) 

4. (’06) 28 All 593 (596): 1906 All W N 150 
(DB). Bhora Thakur Das v. Collector of 
Aligarh. 

5. (’47) 34 AIR 1947 Mad 197 (201): ILR (1947) 
Mad 411 (DB), Sundaram Aiyar v. Valia 
Mannadiar. (Sub Sec. (1) does not speak of 
a contract to Ihe contrary under which 
mortgagor can be compelled to pay the 
mortgagee the cost of Improvements—The 
“contract to the contrary" in Sub sec 1 
refers to the mortgagor’s right to the im- 


SECTION 63A—NOTE 5 

1. (’08) 32 Bom 32 (35, 3G): 9 Bom L R 1181 
(DB). Vrijbukhandas v. Dayaram. 

2. (’23) 10 AIR 1923 Bom 383 (386): 47 Bom 
696: 72 Ind Cas 626 (DB), Siddappa v. 
Pandurang Vasudev. 

SECTION 62A—NOTE 6 

1. (’19) G AIR 1919 Mad 272 (272): 52 hid 
Cas 834 (DB). Mooriath Variath v. Kunji 
Nangayaramma. (AIR 1917 Mad CJ9 
followed.) 

C17) 4 AIR 1917 Mad 619 (620): 32 Ind Cas 
8G1 (862) (DB), P. T. Chami v. A. Ana 
Pattar. 

SECTION 63A—NOTE 7 
1. (’96 ) 23 Cal 228 (247): 22 Ind App 183 
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ment. 1 See also the undermentioned cases. 2 The section now makes it quite 
clear that the mortgagee is entitled to interest on the costs of the improvement 
in cases where such costs are allowable to him under sub-s. (2). 3 Where 
the mortgagor agreed to pay interest on the costs but the rate of interest was 
not fixed it was held in the undermentioned case, 4 which was decided prior 
to the introduction of this section, that the intention of the parties was that 
reasonable interest should be charged and not at the rate at which it was to 
be paid on the principal. Under the present section this decision cannot be 
good law. 

See also the undermentioned case 5 which was also decided prior to 
the enactment of this section. 

8. Re-valuation of improvement’s at the time of execution of decree for 
redemption. —It has been held by the High Court of Madras in the under¬ 
mentioned cases 1 that though a decree for redemption fixes the value of 
improvements made by the mortgagee, a re-valuation of such improvements 
can be made at the time of execution of the decree if circumstances show that 
the value has increased or decreased subsequent to the decree. The decisions 
rest on the view that the rlation of emortgagor and mortgagee continues 
notwithstanding the decree, until it is fully executed, and the mortgagor has 
a right to ask for a revision of the amount awarded by the decree, if such 
revision is rendered necessary by events that have occurred since the decree. 


64 Where the mortgaged property is a lease a [ * * * ], and the mort- 
Renewai of mort- gagee obtains a renewal of the lease, the mortgagor, upon 
gaged lease. redemption, shall, in the absence of a contract by him to the 

contrary, have the benefit of the new lease. 

a. The words " for a term of years ” were omitted by Section 28 of the Transfer of Property 
(Amendment) Act. 1929 (XX of 1929.) 


(PC). Kishori Mohun Roy v. Ganga Baku 
Debi. 

2. (’23) 10 AIR 1923 Lah 309 (310): 75 Ind 
Cas 667, Ramji Lai v. Shibba. (Interest on 
the cost of repair not allowed as there was 
no provision for such interest in the mort¬ 
gage deed) 

(’93) 1893 Pun Re No. 67 Page 297 (303) 
(DB), Prabh Dial Singh v. Bhai Sawaya 
Singh. (Interest on such sum will not be 
allowed, where the amount, together with 
interest, considerably exceeds the value of 
improvements, so as to improve the mort¬ 
gagor out of his estate.) 

3. (’40) 27 AIR 1940 Lah 199 (200): 188 Ind 
Cas 570. Wasu Ram v. Mohammad Ramzan. 

4. (’15) 2 AIR 1915 Lah 331 (332): 28 Ind Cas 
375. Thakur Das v. Mt. Nandi Bai. 

5. (’23) 10 AIR 1923 Lah 632 (633. 634): 4 

Lah 406: 75 Ind Cas 375 (DB). Budhu Ram 
v. Niamat Rai. (Mortgage with possession 
—Mortgagee to enjoy profits in lieu of 

interest on part of the principal money — 
Mortgagor agreeing to pay interest at Re. 


1 -8-0 per cent, per mensem on the remaining 
part together with costs of improvement— 
Whole amount payable at a stipulated time 
—No express or implied stipulation to pay 
interest after due date for redemption— 
Held that the mortgagee was entitled to 
damages on failure of mortgagor to pay 
amount at stipulated time, the measure of 
damages being the same as the rate of 
interest stipulated — But the Court re¬ 
duced the rate of interest payable on the 
costs of improvement after the due date 
as the condition was unusual and onerous 
upon the mortgagor.) 

SECTION 63A—NOTE 8 
1. (’97) 20 Mad 124 (128) (DB). Krishna 

Patter v. Srinivasa Patter. (Value of im¬ 
provements decreasing because the trees 
were in want of water—The loss held, 
should fall on the mortgagee.) 

(’87) 10 Mad 367 (368) (DB), Ramunni v. 
Shanku. (Improvements at the time of 
execution, of more value than at the date 
of decree—Mortgagee, held, was entitled to 
re-valuation in execution proceedings.) 
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Synopsis 


1. Legislative changes. 

2. Principle of the section. See 
Note 2 on Section 71. 

3. “ Obtains a renewal.” 


4. Contract to the contrary. 

5. Mortgagee of land obtaining re¬ 
settlement from Government in 
his favour. 

6. Costs of renewal. 


1. Legislative changes. — The words “ for a term of years ” after the 
word “ lease ” have been omitted from this section by S. 28 of the Transfer 
of Property (Amendment) Act, 1929, as being unnecessary. 

2. Principle of the section. — See Note 2 on Section 71. 


3. “ Obtains a renewal.” — The fact that the mortgagee was forced to 
renew the lease and that there was no collusion between him and the land¬ 
lord does not prevent the application of the section. 1 2 

The section must be applied so as not to conflict with S. 9 of the Agra 
Rent Act (XII of 1881) and S. 20 of the Agra Tenancy Act (II of 1901).- 
Where an occupancy tenant had made a usufructuary mortgage of his holding, 
there being an arrangement between himself and the mortgagees as to the 
payment of rent, and the rent fell into arrears, in consequence of which the 
landlord determined the tenancy and ejected the tenants and granted a new 
lease to the mortgagees, it was held that the mortgagor’s attempt to treat the 
new lease as one for his benefit was really asking in effect for the transfer of 
the lease to himself, that this was prohibited by S. 9 of the Agra Rent Act, 1881. 
and that the mortgagor could not get the benefit of the lease. 3 

4. Contract to the contrary. — The mortgagor can claim the benefit of 
the renewed lease, only if there is no contract to the contrary. In the absence 
of any such contract the section says that the mortgagor ‘shall’ be entitled 
to the renewed lease. In the undermentioned case 1 Mookerjee, Acting C. J., 
however, expressed the opinion following English decisions that there is only 
a ‘presumption’ that the mortgagee acquires the renewal of the lease for the 
mortgagor’s benefit, that such presumption might be rebutted, and that where 
a new lease was obtained ‘bone fide’ by the mortgagee after giving all parties 
interested notice and an opportunity of renewal, such new lease is not for 
th benefit of the mortgagor. It is submitted that this view is against the 
terms of the section. 


5. Mortgagee of land obtaining re-settlement from Government in his 
favour. — In ‘Khiarajmal v. Daim 1 ’ their Lordships of the Privy Council 
observed that the renewal by the mortgagee of the ‘patta’ for the mortgaged 
land or the making of a new settlement with the Government does not alter 
the real title to the land and that the mortgagor will be entitled to redeem the 
land so settled. The same principle will apply where the mortgaged land is 
‘inam’ land and is resumed by the Government. Where an ‘inam’ land is 
resumed, the resumption has merely the effect of converting the land from a 
service tenure into land liable to pay assessment to Government. The 

•mortgagor is, therefore, entitled to the land on redemption.- 

6. Costs of renewal. — This section does not say anything about the 
liability of the mortgagor to pay the costs of renewal of the mortgaged lease. 

SECTION 64—NOTE 3 SECTION 64—NOTE 4 


1. (’01) 6 Cal W N 372 (374. 375) (DB). Baij- 
nath Singh v. Harikishen Bhagat. 

2. Now See S. 23 of the Agra Tenancy Act. 
Ill of 1926, and S. 33 of the U.P. Tenancy 
Act. XVII of 1939. 

3/ (’05) 2 All L Jour 583 (584. 585) (DB). 
u r Kehar v. Hasan Alt. (Section 64 of the 
T. P. Act. held had no application.) 


1. (’21) 62 Ind Cas 692 (694, 695) (DB) (Cal). 

Abbas Ali v. Salimuddin. 

SECTION 64—NOTE 5 

1. 005) 32 Cal 296 (312): 32 Ind App 23 (PCi. 

2. 012) 36 Bom 539 (542): 16 I. C. 348 (349. 
(DB), Curbasap)>a Sangappa v. Range: 
Venkatesh. 

(1862-65) 1 Bom H C R 22 ( 25. 26). Vishnu 
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Under the English law, such costs must be paid by the mortgagor with 
interest, 1 such interest being regulated by the interest payable on the money 
originally lent.- Under S. 72, clause (e), a mortgagee of a renewed lease 
may spend money for the renewal of the lease, and add the costs to the 
principal money due to him. See Not G on that section. 


Implied contracts 55 j n the absence of a contract to the contrary, the 
by mortgagor. mortgagor shall be deemed to contract with the mortgagee— 

(a) that the interest which the mortgagor professes to transfer to the 
mortgagee subsists, and that the mortgagor has power to transfer 
the same ; 


(b) that the mortgagor wall defend, or if the mortgagee be in posses¬ 
sion of the mortgaged property, enable him to defend, the mort¬ 
gagor’s title thereto; 

(c) that the mortgagor will, so long as the mortgagee is not in posses¬ 
sion of the mortgaged property, pay all public charges acruing 
due in respect of the property; 

(d) and, where the mortgaged property is a lease a [* * *], that the rent 
payable under the lease, the conditions contained therein, and the 
contracts binding on the lessee have been paid, performed and 
observed down to the commencement of the mortgage; and that 
the mortgagor wall, so long as the security exists and the mort¬ 
gagee is not in possession of the mortgaged property, pay the rent 
reserved by the lease, or, if the lease be renewed, the renewed 
lease, perform the conditions contained therein and observe the 
contracts binding on the lessee, and indemnify the mortgagee 
against all claims sustaoned by reason of the non-payment of the 
said rent or the non-performance or non-observance of the said 
conditions and contracts; 

(e) and, where the mortgage is a second or subsequent incum¬ 
brance on the property, that the mortgagor will pay the interest 
from time to time accuring due on each prior incumbrance as and 
when it becomes due, and will at the proper time discharge the 
principal money due on such prior incumbrance. 
b[ * * * * * * ] 

The benefit of the contracts mentioned in this section shall be annexed 
to and shall go with the interest of the mortgagee as such, and may be 
enforced by every person in whom that interest is for the whole or any part 
thereof from time to time vested. 

a. The words "for a term of years" were omitted by Section 29 of the Transfer of Property 

(Amendment) Act. 1929 (XX of 1929). 

b. Certain words were omitted, ibid. These were as follows : t . 

"Nothing in clause (c), or in clause (d), so far as it relates to the payment of future rent, 
applies in the case of an usufructuary mortgage.” 


Trimbak v. Tatia Pant. 

(’85) 9 Bom 419 (421) (DB), Gangabai v. 
Kalaya Dari. 

('66) 1 Agra 15 (15. 16) (DB), Ram Dial v. 

Shah Baz Khan. 

(1900) 24 Bom 482 (483): 2 Bom L R 211 
(DB). Bliima v. Raghavendracharya. 

Also see S. 60 Note 27. 

SECTION 64—NOTE 6 

1. (1676) 22 E R 1026 (1026), Rushworth’s 

case. 

(1688) 23 E R 664 (664): 2 Vern 84. Manlove 2. 
v. Bale. 


(1809) 12 R R 14 (18): 1 Ball & B 202, 
Hamilton v. Denny. 

(1747) 26 E R 1098 (1099): 3 Atk 518, God¬ 
frey v. Watson. 

I See (1787) 29 E R 135 (138): 2 Bro C C 
243, Stone v. Theed. (Apportionment of 
the cost of renewal.) 

(1814) 12 R R 119 (123): 2 Ball & B 548, 
Stubbs v. Roth. 

(1728) 24 E R 811 (812): 2 P Wms 456. 
Addis v. Clement. (Interest on cost not 
allowed. )J ' 

(1857) 145 E R 964 (964): 2 Anst 551: 3 
p R 628, Wooley v. Drage. 
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Synopsis 


1. Analogous law. 

2. Legislative changes. 

3. Scope of the section. 

4. Clause (a). 

5. Clause (b). 

6. Clause (c). 

7. Clause (d). 

8. Clause (e). 


9. In the absence of a contract to 
the contrary. 

10. Remedies of mortgagee on 
breach of the implied contracts 
under this section. 

11. Benefit of contract goes with 
mortgagee’s interest. 


Topic Indicator 


Covenants referred to in the section whether 
run with land. See Notes 1 and 11. 
Doctrine of estoppel and covenant for title— 
Distinction. See Note 4. 

Implied covenants by mortgagor. 

Covenant for defence of title. See Note 5. 
Covenant in cases of mortgage of lease¬ 
holds. See Note 7. 


Covenant for payment of public charges. See 
Note 6. 

Covenant for title. See Note 4. 

Covenant to dischrge prior incumbrances. See 
Note 8. 

Statutory covenants subject to contract. See 
Note 9. 

Substituted security. See Note 10. 


1. Analogous law. — The provisions in els. (a) and (d) of this section 
correspond to the provisions of S. 7 of the Conveyancing and Law of Property 
Act, 1881 (44 & 45 Viet., C. 41), now reproduced in S. 76, sub-s. (1), els. (c) 
and (d) respectively of the Law of Property Act, 1925 (15 Geo. V, Ch. 20), 
which run as follows: 


“Section 76. (1) In a conveyance there shall, in the several cases 
in this section mentioned, be deemed to be included, and there shall in 
those several cases, by virtue of this Act, be implied, a covenant to the 
effect in this section stated, by the person or by each person who conveys, 
as far as regards the subject-matter or share of subject-matter expressed 
< to be conveyed by him, with the person, if one, to whom the conveyance 
is made, or with the persons jointly, if more than one, to whom the con¬ 
veyance is made as joint tenants, or with each of the persons, if more 
than one, to whom the conveyance is (when the law permits) made as 
tenants in common, that is to say: 

(c) In a conveyance by way of mortgage (including' a charge) a 
covenant by a person who conveys or charges and is expressed to convey or 
charge as beneficial owner in the terms set out in Part III of the Second 
Schedule to this Act; 

[ Note : The relevant provision in Part III of the Second Schedule to 
the above Act is as follows :— 

«• “That the person who so conveys, has, with the concurrence of every 

other person, if any, conveying by his direction, full power to 
convey the subject-matter expressed to be conveyed by him, subject 
as, if so expressed, and in the manner in which it is expressed to 
be conveyed.”] 

(d) In a conveyance by way of mortgage (including a charge) of free¬ 
hold property subject to a rent or of leasehold property, a further covenant 
by a person who conveys or charges and is expressed to convey or charge as 
beneficial owner in the terms set out in Part IV of the Second Schedule to this 
Act; 

[ Note: The provisions of Part IV of the Second Schedule to the above 
Act are as follows : 

x >> “ That the lease or grant creating the term or estate for which the land 

3T.P. 74 
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is held is, at the time of conveyance, a good, valid, and effectual 
lease .... and that all the rents reserved by, and all the covenants, 
conditions, and agreements contained in, the lease or grant, and 
on the part of the lessee or grantee and the persons deriving title 
under him to be paid, observed, and performed, have been paid, 
observed, and performed up to the time of conveyance: 

And also that the person so conveying, or the persons deriving title 
under him, will at all times, as long as any money remains owing 
on the security of the conveyance, pay, observe, and perform, or 
cause to be paid, observed, and performed all the rents reserved 
by, and all the covenants, conditions, and agreements contained in, 
the lease or grant, and on the part of the lessee or grantee and the 
persons deriving title under him to be paid, observed, and perform¬ 
ed, and will keep the person to whom the conveyance is made, and 
those deriving title under him, indemnified against all actions, 
proceedings, costs, charges, damages, claims and demands, if any, 
to be incurred or sustained by him or them by reason of the non¬ 
payment of such rent or the non-observance or non-performance 
of such covenants, conditions, and agreements, or any of them.”] 

The last clause of the section exactly corresponds to S. 76 (6) of the 
Law of Property Act, 1925, which runs as follows : 

“ The benefit of a covenant implied as aforesaid shall be annexed 
and incident to and shall go with, the estate or interest of the implied 
covenantee, and shall be capable of bing enforced by every person in 
whom that estate or interest is, for the whole or any part thereof, from 
time to time vested.” 

2. Legislative changes. — By the Transfer of Property (Amendmnt) 
Act, XX of 1929, the words “ for a term of years ” occurring in clause (d) 
were omitted as they were found to be unnecessary. The penultimate para¬ 
graph of the old section which provided that nothing in clauses (c) and (d) 
so far as it related to the payment of rent, applied in the case of usufructuary 
mortgages, was also omitted. The reasons for such omission have been given 
by the Special Committee as follows: 

✓ 

“ This section relates to the implied covenants by a mortgagor, and 
provides in the penultimate paragraph that covenants regarding payment 
of public charges and future rent in the case of lease-hold property do 
not apply in the case of a usufructuary mortgage. This provision is not 
clear. Covenants specified in the section are binding on a mortgagor 
in consequence of his obligation to preserve the mortgage security. No 
sufficient reason is apparent why, in the case of a usufructuary mortgage 
when possession is not delivered to the mortgagee, the mortgagor should 
not be under a duty to pay the public charges and future rent. It appears 
from the papers underlying the Act that the provision at present con¬ 
tained in this paragraph was first introduced in Bill IV of 1879, when 
clauses (c) and (d) did not contain the words ‘so long as the mortgagee 
was not in possession.’ In the case of a usufructuary mortgage, if the 
mortgagor has not put the mortgagee in possession, it is as much his duty 
as it is in the case of any other mortgage to preserve the property on the 
security of which he has obtained a loan. Th words ‘so long as the mort¬ 
gagee was not in possession’ wer added in sub-clauses (c) and (d) of 
section 65 in the final Bill, but, apparently through inadvertence, this 
paragraph was not omitted.” 

3. Scope of the section.—-This section enacts that in the absence of a 
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contract to the contrary, certain contracts ‘shall be implied’' in every trans¬ 
action of mortgage, and that the benefit of such implied contract shall be 
annexed to, and go with the mortgagee’s interest, and shall be enforceable 
by evry person in whom such interest is, for the whole or any part thereof 
from time to time, vested. 

Such contracts cannot, however, be said to be “covenants running with 
the land. 1 ” As to the meaning of the expression “covenants running with the 
land,” see Notes on S. 40. 

The section does not apply to mortgages executed before the Act. 
Where a mortgage was executed in 1880 and the mortgagor lost his title to 
a portion of the property subsequently, it was held by their Lordships of the 
Privy Council that the mortgagee could not claim any damages by reason of 
the diminution of his security. 2 

4. Clause (a). — This clause provides for a statutory covenant for title 
similar to the one contained in S. 55, sub-s. (2) with respect to sales. A 
breach of the covenant will occur where the mortgagor’s title or his power 
to transfer the interest is found to be defective. The consequence of such 
a breach is not to render the mortgage itself void, 1 but merely to give rise 
to a right in the mortgagee to claim the reliefs referred to in Note 10. 

It has been held in the undermentioned case 13 that the warranty of 
title contained in this clause, includes a warranty of quiet enjoyment. (As to 
the meaning of covenant for quiet enjoyment, see S. 55 Note 9.) 

The right of the mortgagee on the implied contract under this clause 
must be distinguished from the doctrine of estoppel that may be applicable 
between the mortgagor and the mortgagee. As a general rule the mortgagor 
cannot derogate from his own grant and he and his representatives will not 
be allowed to deny his title as against the mortgagee 2 except where the 

(’12) 16 Ind Cas 246 (247) (DB) (Cal). 

Ramjiban Shah v. Dhiku Singh. 

C90) 14 Bom 404 (407, 408) (DB). Narayan 
Khandu v. Kalgaunda. 

t (’09) 1 Ind Cas 264 (270) (DB) (Cal). 
Debend,a Nath v. Mirza Abdul Sumed 
Seraji. 

CIS) 2 AIR 1915 Cal 712 (712): 30 Ind Cas 
47 (DB). Baldeo Narain Jha v. Bhaya Lai 
Singh. (If A and B jointly mortgage io 
X a property which stands in their names, 
on the allegation that they are proprietors 
in respect of the shares for which they are 
registered, A cannot subsequently contend 
as against X that B had no title to the pro¬ 
perty.) 

*15) 2 AIR 1915 Cal 161 (163. 164): 42 
Cal 455: 27 Ind Cas 400 (DB), Mahamaya 
Debi v. Haridas Haidar. (A mortgagor 
cannot set up against the mortgagee the 
title of a third person.) 

C35) 22 AIR 1935 Cal 666 (669): 159 Ind 
Cas 159 (DB), Bengal Coal Co. v. Sita Ram. 
(’94) 1894 Pun Re No. 114, p. 437 ( 440) 
(DB). Hoshankmal v. Sohna Mai. 

C26) 13 AIR 1926 Mad 744 (746): 96 Ind 
Cas 26 (DB), Rukmani Ammal v. Ankama 
Naidu. (It is however open to third parties 
to state and prove what the interest of the 
mortgagor is.) 

(’35) 22 AIR 1935 All 269 (270. 271): 153 
Ind Cas 984 (DB). Abdul Ahad v. Brij 
Narain Rai. 

(’ll) 35 Bom 507 (511): 12 Ind Cas 387 


SECTION 65 — NOTE 3 

1. (’17) 4 AIR 1917 Mad 228 (230, 231): 39 
Mad 959: 33 Ind Cas 326 (DB), Subbiah v. 
Rami Reddi. (Covenant created by cl. (c) 
of S. 65 is in the nature of a personal 
covenant.) 

2. (’13) 35 All 48 (57): 40 Ind App 31: 17 Ind 
Cas 737 (739) (PC). Abdullah Khan v. 
Bacharat Hussain. 

SECTION 65 — NOTE 4 

1. (’07) 12 Cal W N 94'(96) (DB), Jogo Mohan 
Deb Laskar v. Daudoong Burman. 

la. (’44) 31 AIR 1944 All 195 (195) (DB): ILR 
(1944) All 277, Babu Lai v. Mangat Rai. 

2. (’49) 36 AIR 1949 Nag 206 (207): ILR 
(1948) Nag 936 (DB), Dhondappa v. Mt. 
Kasabal. 

(’22) 9 AIR 1922 P C 382 (383): 70 Ind Cas 
932 (PC), Bholanath Sen v. Balaram Das. 
(And he cannot claim that a personal decree 
should have been passed.) 

(’12) 16 Ind Cas 629 ( 630) (All). Bishumbhar 
Dayal v. Parshadi Lal. (31 All 11 followed.) 
t('35) 22 AIR 1935 All 678 ( 682, 683): 58 All 
98: 157 Ind Cas 511 (DB), Tahir Hasan v. 
Chander Sen. (But it cannot be rightly 
said that he is likewise estopped from ob¬ 
jecting to the Court selling the property.) 
(’ll) 36 Bom 185 (188): 12 Ind Cas 913 
(915) (DB), HUlaya v. Narayanappa 

Tlmmaya. 

(’28) 15 AIR 1923 Bom 380 ( 381): 114 Ind 
Cas 377, Sombhai v. Jagjlvan. 
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mortgage is forbidden by law, 3 in which case there can be no estoppel against 
statute,* and except where the truth is known to the mortgagee, in which case 
also there is no estoppel. 5 See also the undermentioned cases. 6 


(389) (DB). Mahomed Ibrahim v. Hamja 
Mahomedally. 

C25) 12 AIR 1925 Oudh 273 (273): 80 Ind 
Cas 62. Ibad Ashraf v. Sk. Inayet Uliah. 
(Principle of estoppel between mortgagor 
and mortgagee works against and in favour 
of both of them.) 

C26) 13 AIR 1926 Oudh 517 (518): 95 Ind 
Cas 849, Nirankar Prasad v. Mt. Bechai. 
C28) 15 AIR 1S28 Oudh 336 (336): 110 Ind 
Cas 320 (DB), Shyam Manohar v. Beni 
Madho. (A muandar who has mortgaged 
his muafi plots cannot assert against the 
mortgagee, his own want of title.) 

C23) 10 AIR 1923 Pat 203 (204, 205): 71 Ind 
Cas 944 (DB), Brij Ratan Das v. Raghu- 
nandan Gir. (Mortgagor though trustee is 
estopped from setting up trust.) 

C33) 20 AIR 1933 Lah 262 (262, 263): 144 
Ind Cas 340, Udho Das v. Mehr Bakhsh. 
The estoppel will apply to his legal re¬ 
presentatives; see : 

C09) 31 All 11 (13): 1 Ind Cas 53 (53, 54) 
(DB), Joti Prasad v. Aziz Khan. 

(’03) 5 Bom L R 652 (654) (DB), Jayram 
Bapu v. Narayan Ambaji. (A son held 
estopped from disputing the validity of the 
mortgage by his father.) 
t(’36) 63 Cal 68 (70. 71): 39 Cal W N 1100, 
Champabati Dasee v. Md. Yakub Khan. 
(Husband as a legal representative of his 
wife held estopped from questioning the 
validity of mortgage by his wife.) 

C14) 1 AIR 1914 All 125 (126): 24 Ind Cas 
252 (DB). Shiam Sundar Lai v. Buddhu 
Lai. (Hindu son who acquires by birth an 
interest in the ancestral property does not 
derive his title from his father alone and 
hence when his father mortgages his own 
share in the ancestral joint property, his 
son can object to the validity of the mort¬ 
gage.) 

(’ll) 10 Ind Cas 49 (50) (DB) (Cal). 

Shyama Charan Bhattacharyya v. Mokhoda 
Sundari Debt. 

C29) 16 AIR 1929 All 483 (484): 51 All 802: 
121 Ind Cas 111 (DB). Achhaibar Singh v. 
Rajmati. 

C12) 39 Cal 513 (520): 13 Ind Cas 698 (701. 
702) (SB). Radha Kant Chakravarti v. 
Ramananda Shaha. 

C13) 20 Ind Cas 241 (241) (DB) (Cal), 
Girija Nath Roy v. Upendra Nath. 

(’16) 3 AIR 1916 Cal 452 (453): 33 Ind Cas 
434 (DB). Chandi Prosanna Sen v. Gour 
Chandra De. 

(1846) 71 R R 311 (314): 3 C B 176: 15 L J 
C P 234, Deo v. Stone. 

(’14) 1 AIR 1914 Oudh 426 (430): 24 Ind 
Cas 2, Kifayat Ullah v. Mahabir Prosad. 

(’23) 10 AIR 1923 Cal 53 (55, 56): 70 Ind 
Cas 960 (DB), Nandi Ram v. Jogendra 
Chandra Dutta. (22 Cal 309 followed.) 

(’12) 15 Ind Cas 718 (719) (DB) (Cal). 
Tulsi Singh v. Dayal Singh. 

(•32) 139 Ind Cas 695 (696) (DB) (All). 


Sarju Prasad v. Kareem Ullah. 

CU) 10 Ind Cas 530 (530, 531) (DB) (Cal), 
Kailash Chandra v. Akhoy Narain Sow. 
C39) 26 AIR 1939 Pat 47 (48): 178 Ind Cas 
198, Jadunath Mitra v. Jsar Jha. 

1See (’06) 7 Cal L Jour 72 (77): 12 Cal W 
N 899 (DB), Ram Pershad Koeri v. Jawahir 
Roy.) 

3. C12) 34 All 640 (642): 17 Ind Cas 632 (633) 
(DB), Nandan Singh v. Jumman. (It is 
open to the representatives of the mort¬ 
gagors as mutwallis to plead that the pro¬ 
perty was wakf and that the mortgage of 
it was void.) 

(’30) 17 AIR 1930 All 136 (140): 52 All 281: 
124 Ind Cas 733 (FB), Lallu Singh v. Ram 
Nandan. (Per Mukerji, J., in Order of 
Reference.) 

(’31) 18 AIR 1931 All 38 (40): 133 Ind Cas 
314 (DB), Khalilur Rahman v. Collector of 
Etah. (But such objection must be taken 
before a decree is passed.) 
t(’96) 19 Mad 200 (206, 208), Madras Hindu 
M. B. P. Fund v. Ragava Chetti. 

C03) 6 Oudh Cas 331 (333, 335, 336) (DB), 
Beni Madho v. Kali Pershad Singh. (Trans¬ 
fer of a non-transferable holding.) 

C28) 15 AIR 1928 Oudh 500 (501): 111 Ind 
Cas 194 (DB), Ram Hardkh v. Chali Behari. 
I See (’28) 15 AIR 1928 Oudh 41 (41): 106 
Ind Cas 126, Abdul Ghaffor Khan v. Kara- 
mat Khan. (Mortgage of tenancy covered 
by the proviso to S. 5 of the Oudh Rent 
Act is not contrary to law; hence an occu¬ 
pancy tenant cannot challenge the mort¬ 
gage.)) 

[See also (TO) 7 Ind Cas 738 (739) (All), 
Diragpal Singh v. Sarat Upadhia. (A mort¬ 
gagor under a void mortgage held, could 
not recover possession until payment of the 
mortgage-money on equitable grounds.) 
(*15) 2 AIR 1915 Bom 102 (103, 105): 39 
Bom 358: 28 Ind Cas 442 (DB). Javerbhai 
Jorabhai v. Gordhan Narsi. (Mortgage of 
unrecognised sub-division of bhag is void 
under S. 3 of Bombay Bhagdari and Nar- 
wadari Act.)] 

4. (’30) 17 AIR 1930 Bom 135 (137): 53 Bom 
676: 122 Ind Cas 113 (DB), Ahmed Bhauddin 
v. Babu Devji. 

*(T5) 2 AIR 1915 Cal 161 (164): 42 Cal 
455: 27 Ind Cas 400 (DB), Mahamaya Debi 
v. Haridas. 

C96) 19 Mad 200 (208), Madras, H. M. B. P. 
Fund v. Ragava Chetti. 

(’ll) 34 All 155 (157): 12 Ind Cas 922 (923) 
(DB), Kidar Nath v. Naipal Singh. 

5. t(’24) 11 AIR 1924 Nag 363 (365): 78 Ind 
Cas 398, Tulsiram v. Tukaram. 

(TO) 34 Bom 175 (182): 5 Ind Cas 866 (867) 
(DB), Gangabai v. Basvant Ballappa. 

6. Trustee acting in private capacity and 
mortgaging trust property cannot plead 
that he had as trustee no power to mort¬ 
gage; see : 
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But independent of any question of estoppel if, as a matter of fact, the 
title of the mortgagor is found to be defective the mortgagee will, by virtue 
of this clause, be entitled to claim compensation for breach of the implied 
contract. (See Note 10.) 

The failure to disclose at the time of the mortgage the existence of a 
prior incumbrance is, according to the High Court of Calcutta, a breach of 
an obligation imposed by cl. (a) of this section. 7 A contrary view, namely 
that the mortgagor is not bound to disclose any prior incumbrances on the 
property has been expressed by the Judicial Commissioner’s Court of Nagpur. 8 
It is submitted that this last view is not correct. Where a person professes 
to transfer an unincumbered interest in property, he clearly commits a breach 
of the implied contract, referred to in cl. (a), if there is a prior incumbrance 
on the property. 

It has been held by the High Court of Madras that the mere fact that 
the mortgagee had ‘knowledge’ of the defect of title does not affect his right 
under this clause. 9 It was observed by Sadasiva Aiyar., J., in the case cited 
that the mortgagee’s “statutory right given by the breach of the covenant 
attached to the mortgage transaction under S. 65, Act IV of 1882, cannot be 
taken away, except by an express release of such rights by the mortgagee 
or by acquiscence of such a very long duration that a release can be safely 
presumed.” A contrary view, that the mortgagee cannot, if he was ‘aware’ 
of the defect of title at the time of mortgage, get any relief on the implied 
contract under cl. (a) has been held in the undermentioned case. 10 It is sub¬ 
mitted that the fact that the mortgagee and the mortgagor were both aware 
of the defect in the title would be sufficient to show a “contract to the con¬ 
trary’ such as would prevent the implied contract under cl. (a) from coming 
into existence at all. 

~ Breach of covenant when occurs. 

Where the mortgagor has power to transfer the property on the date 
of the sale, but the transaction is voidable at the instance of a third person, 
a breach of the implied contract for title will take place when such transaction 
is avoided by such third person and not on the date of the mortgage itself. 11 
(For a full discussion of the subject, see S. 55 Note 9.) 


(’23) 10 AIR 1923 Pat 203 (204. 205): 71 

Ind Cas 944 (DB), Brij Ratan Das v. Raghu- 
nandan Gir. 

(’15) 2 AIR 1915 Cal 161 (164): 42 Cal 455: 
27 Ind Cas 400 (DB), Mahamaya Debi v. 
Hari Das. (Per Mookerjl, J.; 1 Cal W N 
493 not followed.) 

(’35) 63 Cal 68 (70. 71): 39 Cal W N 1100. 
Champabati Dassee v. Md. Yakub Khan. 
(Trustee’s representative also cannot plead 
It as a defence.) 

(1843) 63 R R 72 (74): 6 Beav 246: 12 L J 
Ch 309, Sandon v. Hooper. 

(1842) 114 E R 698 (701): 3 Q B 757: 3 Gal 
& Dav 239: 12 L J Q B 72: 7 Jur 38. Doed. 
Levy v. Horne. 

But succeeding trustee can raise such a 
plea; see : 

(’12) 34 All 640 ( 642): 17 Ind Cas 632 (633) 
(DB), Nandan Singh v. Jumman. 

(’90) 15 Bom 625 ( 636. 637) (DB). Shri 
Ganesh Dhamidhar v. Keshavrao Govind. 
(Overruled on a different point In 20 Bom 
721 <FB).) 

(’49) 36 AIR 1949 Nag 81 (81.82): ILR 
(1948) Nag 290 (DB). Mt. Shantabai v. 


Narayanrao Amritrao. (Mortgagor or his 
legal representatives cannot question the 
title of the person named as mortgagee in 
the mortgage deed.) 

7. (’10) 7 Ind Cas 251 (252) (DB) (Cal), Bhola 
Nath v. Hara Mohan. (Fact of prior en¬ 
cumbrance not disclosed.) 

8. (’34) 21 AIR 1934 Nag 149 (151): 30 Nag 
L R 303: 150 Ind Cas 20, Ramkrishna Nand- 
ram v. Ganesh Narain. 

9. (’15) 2 AIR 1915 Mad 1215 (1218): 27 Ind 
Cas 989 (DB), Raman v. Manakkal. 

(See also (’44) 31 AIR 1944 All 195 (195): 
ILR (1944) All 277 (DB), Babu Lai v. 
Mangat Rat. (It does not really matter 
whether the mortgagee had knowledge or 
not about the property.)} 

10. (’31) 18 AIR 1931 Lah 694 (695, 696): 134 
Ind Cas 1116. Labh Singh v. Jamnun. 

11. See (’44) 31 AIR 1944 All 195 (196): ILR 
(1944) All 277 (DB), Babu Lai v. Mangat 
Rat. (Mortgage by Hindu father of joint 
family property — Mortgage set aside by 
decree in son’s suit, on the ground that 
mortgage was not for legal necessity — 
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5. Clause (b).—This clause is only a legislative recognition of the 
principle that had been recognised even before the passing of this Act that a 
mortgagor was bound under the ordinary law of mortgage to indemnify the 
estate against expenses incurred in protecting the title. 1 

A breach of the implied contract under this clause occurs when the 
mortgagor being in possession does not defend his title, or when the mortgagee 
is in possession, the mortgagor fails to assist him in defending the title. As 
to the remedy of the mortgagee on breach of this implied contract, see Note 10. 

6. Clause (c). — The implied contract under this clause is that the 
mortgagor will, ‘so long as the mortgagee is not in possession of the mort¬ 
gaged property, pay all public charges accuring due in respect of the property. 
The clause does not apply where the mortgagee is in possession of the mort¬ 
gaged property. Under S. 76, clause (c) it is the duty of the mortgagee him¬ 
self in such a case to pay such charges from out of the income of the property. 

, A mortgagor commits a breach of the implied contract undr this clause 
when he fails to pay any public charges accuring due in respect of the pro- 
perty As to the remedies of the mortgagee in respect of such breach, see 

VjClause (d). Under S. 108, clause (j) a lessee may mortgagee his 

easehold interest, but the lessee will not, by reason of such mortgage, cease 
to be subject to any of the liabilities attaching to the lease. The consequence 
ot non-payment of rent, the non-performance of the conditions and non- 
observance of the contracts binding on the lessee being the forfeiture or the 
determination of the lease with consequent loss to the mortgagee, this clause 
provides against such loss by enacting that the lessee (mortgagor) shall be 
deemed to contract with the mortgagee that the rent payable under the lease, 
the conditions contained therein and the contracts binding on the lessee have 
been paid, performed and observed down to the commencement of the mort¬ 
gage, and that the mortgagor will, so long as the security subsists, pay the 
rent, etc., and indemnify the mortgagee against loss by reason of his default in 
doing so. Under S. 71 where the mortgagor obtains a renewal of the lease, 
he moitgagee is entitled to the security of the new lease and this clause, 

consequently, provides that the implied contract extends to the payment of 
rent, etc., of the renewed lease also. 

r ^^ ie fi rs t P ai 't of the clause applies whether the mortgaged property is 
m the possession of the mortgagee or not. The second part of the clause 
relating to the payment of rent, etc., ‘after the commencement of the mort¬ 
gage applies only so long as the mortgagee is ‘not’ in possession. A mortgagee 
in possession must, under S. 76, clause (c) pay out of the income of the 
pioperty, all rent accuring due during such possession and also arrears of 
rent in default of payment of which the property may be summarily sold. 

As to the remedies of the mortgagee on breach of the implied contract 
by the mortgagor, see Note 10. 

8. Clause (e). — As to the remedies of the mortgagee in case of a 
breach of this implied contract by the mortgagor, see Note 10. 

9. “In the absence of a contract to the contrary.” — An implied contract 
under this section arises only if there is no contract to the contrary. A 

[See also (’24) 11 AIR 1924 Bom 264 ( 266. 
267): 87 Ind Cas 129, Nadershaw Sheriarji 
v. Shirinbai Bapuji Musa. (Section 72 (c) 
as it stood before the amendment of 1929 
did not apply except to mortgagees in 
possession — But in such cases, the prin¬ 
ciple stated above was applied.)] 

Also see S. 72. Note 4. 


Cause of action held arose on the date of 
the decree. NOTE—In this case, the 
covenant for title was held to include the 
covenant for quiet enjoyment.) 

SECTION 65—NOTE 5 

1. C85) 9 Bom 435 (437) (SB). Damodar 

Gangadar v. Vamanrav Lakshman. 
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contract to the contrary may be express or implied. In the undermentioned 
case 1 the contract which was alleged to have been broken was one to be 
implied by reason of clause (a) of this section. The mortgagee in that case 
knew all the circumstances when he took his mortgage and it was held on 
the facts of the case that there was an implied understanding between the 
parties that there should be no such contract as is referred to in clause (a) 
of this section. 

10. Remedies of mortgagee on breach of the implied contracts under 
this section. — In respect of every one of the contracts referred to in the 
various clauses of the section, the mortgagee has, of course, the general 
remedy, by way of damages under S. 73 of the Indian Contract Act, 1872. 1 
The mortgagee has also other remedies open to him which may, however, 
vary according to the particular clause of this section under which the im¬ 
plied contract falls. 

Contract falling under clause (a). 

A breach of the implied contract referred to in this clause will be 
“ default on the part of the mortgagor” by which the security is rendered 
insufficient within the meaning of S. 68, clause (b) and will entitle the mort¬ 
gagee to sue for the mortgage-money.- A mortgagee suing for damages for 
breach of the covenant of title is entitled to interest on the sum advanced 
by him. 23 

Contract falling under clause (b). 

Under S. 72, clause (c) the mortgagee may spend the necessary amount 
for defending the mortgagor’s title to the property and add such amount to 
the mortgage-money. He may also, if the property is lost by reason of the 
default of the mortgagor under this clause, sue the mortgagor for the mortgage- 
money under S. 68, clause (c). 


Contract, falling under clause (c). 

Under S. 72, cl. (b) the mortgagee may spend the necessary amount 
for payment of the public charges, and add the amount so spent to the principal 
money 3 or, independent of that section, claim to be reimbursed under S. 69 of 
- the Contract Act. 4 If the property is ‘sold away’ and thus lost to the mortgagee 


SECTION 65— NOTE 9 

1. (’08) 4 Mad L Tim 437 (438) (DB). 

Para8urama Patta v. Kunhumi. 

SECTION 65— NOTE 10 

1. C36) 23 AIR 1936 Mad 433 (433): 165 Ind 
Cas 559. Perumal Konar v. Maruthanayagam. 
(’44) 31 AIR 1944 All 195 (196) (DB): ILR 
(1944) All 277, Babu Lai v. Mangal Rai. 
C70) 2 N W P H C R 199 (199) (DB). 
Ajoodhya Sing v. Girdharee. 

C25) 12 AIR 1925 Rang 130 (131. 132): 85 
Ind Cas 223. Ma Gun v. Mg. Lu Gale. (The 
purchaser at a sale under a mortgage- 
decree acquires the interest of both mort¬ 
gagor and mortgagee and when the pur¬ 
chaser after purchasing the property finds 
that a portion of the property does not 

belong to the mortgagor, he can enforce the 
implied covenant under S. 65 (a) and sue 
for loss.) 

2. CIO) 7 Ind Cas 251 (252) (DB) (Cal). 

Bhola Nath v. Hara Mohan. (Mortgagors 
falling to disclose the existence of prior 
encumbrance.) 

(’31) 18 AIR 1931 Oudh 5 (5): 6 Luck 374: 

129 Ind Cas 168, Lalta Singh v. Mathur 


Upadhia. (Omission by a mortgagor to 
inform of his want of title in the property.) 
C76) 25 Suth W R 51 (52) (DB), Radha 
Churn v. Parbutee Churn. (Non-disclosure 
of prior incumbrances.) 

2a. ('44) 31 AIR 1944 All 195 (196) (DB): ILR 
(1944) All 277, Babu Lai v. Mangat Rai. 
(Compensation amount will include not 
only the sum advanced, but also the in¬ 
terest which mortgagee would have been 
able to recover if his security had not been 
taken from him—Interest at 6 per cent, per 
annum from date of mortgage up to date 
of decree allowed.) 

3. This was the law even before the Act wus 
passed; see : 

('66-67) 11 Moo Ind App 241 (258. 259): 8 
Suth W R P C 17 (PC). Nugender Chunder 
v. 5m. Kaminee Dossee. (Arrears of revenue 
paid.) 

('78) 4 Cal 539 (541, 542): 6 Cal L R 28 
(DB), Mohesh Chunder v. Ram Pursono. 

4. C37) 24 AIR 1937 Nag 225 (226): 171 Ind 
Cas 740, Balwantrao v. Tulsa Pandharinath. 
(Heirs of mortgagor are also bound by im¬ 
plied terms of mortgagee-deed.) 
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by reason of the default of the mortgagor, the mortgagee can treat the surplus 
sale proceeds as ‘substituted security’ and claim payment of the mortgage- 
money from out of it, or he can sue the mortgagor for such money under 
section 68, clause (c). 

Contract falling under clause (d). 

In this case also the mortgagee may under S. 72, cl. (b) spend the 
necessary amount himslf and add it to the principal money or may sue the 
mortgagor for reimbursement under S. 69 of the Contract Act, or, if the 
property has been lost by reason of the default, for the mortgage-money 
under S. 68, cl. (c). 


Contract falling under clause (e). 

In this case also the mortgagee will have a remedy under S. 72, cl. (b) 
and S. 68, cl. (c) of this Act :) and S. 69 of the Contract Act. 8 In addition he 
can claim subrogation rights under S. 92 of this Act. 7 Where a puisne mort¬ 
gagee of property obtained a decree for sale after redemption of prior in¬ 
cumbrances, and the property was put up for sale after redemption of prior 
incumbrances, but the sum realised was not sufficient even to cover prior 
incumbrances, it was held in the undermentioned case 8 that having regard 
to this section, the puisne mortgagee was entitled to claim a personal decree 
under S. 90 of the Act (now O. 34 R. 6 of the Code of Civil Procedure) for 
the amount due to him including the amount paid by him for redemption. 

11. Benefit of contract goes with mortgagee’s interest — The general 
principle is that a contract can be enforced by or against the ‘contracting 
parties or if they are dead, then by or against their ‘legal representatives., 1 
It cannot be enforced by or against ‘third’ persons even though such third 
persons may be transferees of property from the contracting parties. 2 

The last paragraph of this section is one of the exceptions to the said 
general rule and provides that the ‘benefit’ of the contracts referred to in the 
section shall go with the mortgagee’s interest. It does not say anything as to 
the burden of such covenants. Consequently, while the ‘benefit’ of a contract 
implied by this section can be claimed by the mortgagee and by persons to 
whom such mortgage interest may have been transferred, the general rule- 
will apply in respect of the ‘burden’ of the contract. Consequently, the 
implied contract cannot be enforced except against the ‘mortgagor or his legal 
representatives.’ In ‘Renga Srinivasa Chari v. Gnanaprakasa Mudaliar,’ 3 it 
was held by the High Court of Madras that a contract implied by this section 


t < ’38) 25 AIR 1938 Nag 459 (461): ILR 
(1939) Nag 246: 178 Ind Cas 485, Mt. Mulabai 
v. Balakdas. 

C40) 27 AIR 1940 Nag 285 (286. 287): 190 
Ind Cas 594. Amrit Waman v. Mahadeo. 
Also see S. 72. Note 9. 

5. (90) 13 Mad 192 (195) (DB). Singjee v. 
Tiruvengadam. 

6. (’22) 9 AIR 1922 All 153 (154): 44 All 67: 
63 Ind Cas 604 (DB), Bora Shib Lai v. 
Munni Lai. 

7. (’37) 24 AIR 1937 Mad 826 (830): 176 Ind 
Cas 939, Madappaya v. Mahabala Rao. 

8. (’03) 26 All 93 (95): 1903 All W N 202 
(DB), Ali Jan v. Mariam Bibi. 

\See also (’26) 13 AIR 1926 Oudh 207 (208): 
92 Ind Cas 17 (DB). Gauri Shankar v. 
Bhairon Pershad. (Where mortgagee, in 
order to obtain possession of a portion of 
the mortgaged property according to the 
terms of the mortgage deed is compelled 


to pay a larger amount than is mentioned in 
the mortgage-deed, the mortgagor is bound 
to bear the whole of the expense incurred 
by the mortgagee in obtaining possession.)! 

SECTION 65—NOTE 11 

1. See Sections 40 and 42 of the Contract 
Act. 1872. 

(’37) 24 AIR 1937 Nag 225 (225): 171 Ind 
Cas 740, Balwantrao v. Tulsa Pandharinath. 
(Heirs of mortgagor are also bound by the 
implied terms as well as by the express 
terms of the mortgage-deed.) 

2. (’12) 34 All 63 (64): 39 Ind App 7: 13 Ind 
Cas 304 (304) (PC), Jamna Das V. Ram 
Aiitar. 

3. (’06) 30 Mad 67 (71): 2 Mad L Tim 3S 
(DB). 

(See also (’21) 8 AER 1921 Mad 183 (189. 
190): 44 Mad 301: 61 Ind Cas 612 (DB), 
Ramarayanimgar v- Govinda Krishna. (Per 
Seshagiri Aiyar, J.)] 
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could not be enforced against a ‘purchaser of the equity of redemption’ at a 
revenue sale. In ‘Punugu Subbiah v. Ramireddi’ 4 it was held by the same 
High Court that a person who has acquired the equity of redemption by 
adverse possession could not be said to derive any title through the mortgagor 
and could not be proceeded against on an implied contract by the mortgagor 
under this section. Their Lordships did not decide whether the contract can 
be enforced against persons ‘deriving title’ from the mortgagor but it was 
pointed out that according to the authorities in England, a covenant will not 
affect an assignee from the covenantor unless he is named in the contract 
(i.e., unless he is a party to the contract). In ‘Syed Ibrahim v. Arumu- 
gathayee,’ 5 where a covenant by the mortgagor ‘was not one under this section,’ 
it was held by the same High Court, that such covenant could not be enforced 
against a subsequent incumbrancer of the mortgaged property. In the under¬ 
mentioned case, 0 however, it has been held by the Chief Court of Lower 
Burma that an implied contract under this section is enforceable against the 
purchaser of the mortgaged property from the mortgagor. It is submitted that 
this view is not correct. 

The question arises, however, whether S. 59A newly inserted in this 
Act by the amending Act of 1929 affects in any way the position as stated 
above. If that section applies, the word “mortgagor” would include persons 
deriving title from him, and so the contract can be enforced against a trans¬ 
feree of the equity of redemption. It is submitted, however, that, in view of 
the express provision in the last paragraph of the section that the benefit of 
the contracts will run with the mortgagee’s interest and the absence of a 
corresponding provision that the burden of the contracts will run with the 
mortgagor’s interest, it must be held that there is an “express provision to 
the contrary” within the meaning of S. 59A, rendering it inapplicable to this 
section. 


a 65A. (1) Subject to the provisions of sub-section (2), a mortgagor. 
Mortgagor's power while lawfully in possession of the mortgaged property, shall 
to lease. have power to make leases thereof which shall be binding 

on the mortgagee. 

(2) (a) Every such lease shall be such as would be made in the ordinary 
course of management of the property concerned, and in accordance with any 
local law, custom or usage. 

(b) Every such lease shall reserve the best rent that can reasonably 
be obtained, and no premium shall be paid or promised and no rent shall be 
payable in advance. 

(c) No such lease shall contain a covenant for renewal. 

(d) Every such lease shall take effect from a date not later than six 
months from the date on which it is made. 

(e) In the case of a lease of buildings, whether leased with or without 
the land on which they stand, the duration of the lease shall in no case 
exceed three years, and the lease shall contain a covenant for payment of 
the rent and a condition of re-entry on the rent not being paid within a time 
therein specified. 

(3) The provisions of sub-section (1) apply only if and as far as a 

4. (’17) 4 AIR 1917 Mad 228 ( 232): 39 Mad 18:'16 Ind Cas 877 (DB). 

959 : 33 Ind Cas 326 (DB). 6 . ( - 12 ) 17 ind Cas 878 (879 j (Lo W Bur), 

5* ('16) 3 AIR 1916 Mad 859 ( 862): 38 Mad Veerappa Chetty v. Kannappa Chetty. 
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contrary intention is not expressed in the mortgage-deed; and the provisions 
of sub-section (2) may be varied or extended by the mortgage-deed and, as 
so varied and extended, shall, as far as may be, operate in like manner and 
with all like incidents, effects and consequences, as if such variations or 
extensions were-contained in that sub-section. 

a. Section 65A was inserted by S. 30 of the Transfer of Property, Amendment Act. 1929 
(XX of 1929). 


Synopsis 

1. Scope of the section. | 

2. Retrospective operation of the 6. 
section. 

3. “ While lawfully in possession.” 

4. Sub-section (2), clause (a)— , 7. 

“ In the ordinary course of 
management.” 

5. Sub-section (2), clause (b) — 


“ Shall reserve the best rent.” 
Lease made after institution of 
suit on mortgage. See Note 39 
on Section 52. 

Sub-section (3) — Provisions of 
sub-sections (1) and (2) apply 
where there is no intention to 
the contrary expressed. 


1. Scope of the section. — A mortgage and a lease are both “transfers 
of property.” Where a person, therefore, first creates a mortgage on certain 
property and subsequently makes a lease of the same property, and the rights 
under both transfers ‘cannot all exist together/ the rights under the lease 
will, under the provisions of S. 48, be subject to the rights under the 
mortgage. ' 


But a simple mortgage and a subsequent lease are not necessarily 
inconsistent with each other. The right of a simple mortgagee is only to 
hold the mortgaged property ‘as security’ for the debt due to him, and this 
right is not infringed so long as such security is not ‘rendered insufficient’ 
for the payment of his debt. 1 The question whether a subsequent lease by 
the mortgagor in possession will bind the mortgagee will, therefore, depend 
upon the question whether such lease has the effect of rendering the mort¬ 
gagee’s security ‘insufficient’ for the payment of his debt. It was accordingly 
held in some cases 2 arising before this section was introduced, that a mort¬ 
gagor was entitled to grant a lease of the mortgaged proprty in the exercise 
of his ordinary rights, as owner in possession subject to the restriction that 
the security was not rendered insufficient within the meaning of S. 66 of 
the Act. Without adverting to the principles referred to above, and merely 
following English cases/ relating to English mortgages, it was, however, 


SECTION G5A—NOTE 1 

1 . C35) 22 AIR 1935 All 511 (512): 154 Ind 
Cas 1009. Niader Singh v. Ram Cliander. 
(Mortgagee cannot complain of any act 
unless his security is likely to be diminished 
to the extent stated in Section 66.) 
t(.’38) 25 AIR 1938 Pat 189 (191): 175 Ind 
Cas 279 (DB), Ramasi-ay Prasad v. C. G. 
Atkins. 

I See also C68) 10 Sulh W R 325 (325) 

(DB). Bnnee Pershad v. Rect Bhunjan 
Singh.\ 

2. (’31) 18 AIR 1931 Pat 210 (211): 10 Pat 
332: 133 Ind Cas 169 (DB), Dasatn Sahu v. 
Mt Ramdulari Kuar. 

(’16) 3 AIR 1916 Low Bur 103 (103): 8 
Low Bur Rul 413: 34 Ind Cas 24 (DB). 

Tana Peena Chuna Pitdhay v. Mamakkan- 
takath Pathuma Kutty Uma. 

C23) 10 AIR 1923 Oudh 1 (3): 69 Ind Cas 
97, Mt. Bibi Saidunnisa v. Faiyaz Hasan. 
(’25) 12 AIR 1925 Oudh 542 (544): 88 Ind 
Cas 947 (DB). Clihotey Singh v. Baldeo 
Bux Singh. 


(’27) 14 AIR 1927 Oudh 148 (149): 100 Ind 
Cas 728 (DB), Bank of Upper India v. 
Juggan. 

(’31) 18 AIR 1931 Pat 193 (195): 132 Ind 
Cas 361 (DB), Beni Prasad v. Parmeshwar 
Singh. 

(’02) 1902 Pun Re No. 85 p. 348 ( 350): 1902 
Pun L R No. 124 (DB), Mt. Bhagwan Dei v. 
Secy, of State. 

C68) 10 Suth W R 325 (325) (DB). Banee 
Pershad v. Reet Bhunjun Singh. 

(’91) 4 C P L R 193 (194), Chainsukhdas V. 
Mt. Munya. 

(T5) 2 AIR 1915 Oudh 200 (202): 30 Ind 
Cas 289 (DB). Syed Husain v. Bank of 
Upper India, Lucknow. 

C98) 1 Oudh Cas 18 (21). Ashgar Hussain 
v. Durga. 

3. (1779) 99 E R 182 (184): 1 Doug 279. Moss 

v. Gallimore. 

(1778) 99 E R 17 (18): 1 Doug 21, Keech v. 
Hall. 

(1884) 32 W R (Eng) 667 ( 668): 25 Ch D 678 
(681): 54 L J Ch 109 : 50 L T 740. Corbett 
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held in some cases 4 that a lease granted by the mortgagor without the con¬ 
currence of the mortgagee was not binding on the mortgagee. In the 
undermentioned case 5 it was held that a lease by the mortgagor was not, in 
the absence of a covenant to the contrary, an act destructive of, or perma¬ 
nently injurious to, the security and was not prohibited. A fourth view was 
expressed in the cases cited below 0 that a mortgagor in possession may make 
a lease conformable to usage in the ordinary course of management but that 
it was not competent for him to grant a lease on unusual terms or to alter 
the character of the land or to authorise its use in a manner or for a purpose 
different from the mode in which he himself had used it before he granted 
the mortgage. This view really furnished a test as to when a particular 
lease might be regarded as rendering the security insufficient and the 
Legislature has, in introducing this section, given effect to this view.' 


Where the lease by the mortgagor is not binding on the mortgagee the 
right of the mortgagee is merely to cause the mortgaged property to be sold 
for the payment of his debt but he cannot eject the lessee. ,a 


As will be seen from Note 2 this section is not retrospective. Where, 
therefore, the mortgage has been executed before the introduction of this 
section, the test whether a lease granted by the mortgagor is binding on the 
mortgagee would still be whether the security is thereby rendered insuffi¬ 
cient within the meaning of S. 66. s But where the mortgage has been 
executed ‘after’ the introduction of this section, the binding character of a 
lease by the mortgagor must be decided with reference to this section and 
not by applying the test whether the security is rendered insufficient thereby. 
This section must be taken to settle the question in what circumstances a 
lease would render the security insufficient and in what circumstances it 

would not. 


v. Plowden. 

4. (’06) 30 Bom 250 ( 269): 6 Bom L R 995. 

Macleod v. Kissan. 

(’26) 13 AIR 1926 Bom 567 (569): 98 

Ind Cas 436. Rustomji v. Keshavji. 

(’05) 2 All L Jour 294 (296) (DB). Wazir 
Ali v. Moti Chand. 

(’12) 15 Oudh Cas 239 (242): 16 Ind Cas 476 
(477) (DB). Qurban Ali v. Raghubar Dayal. 
(1864) 1 Suth W R 358 (359) (DB). Pran 
Nath v. Prio Nath. (To a claim by the 
plaintiff as dur ganteedar, it was objected 
that the former zamindars could not execute 
a lease to the prejudice of a mortgagee— 
But as the gantee pottah was granted with 
the knowledge and consent of the mortgagee. 
It was held to be valid.) 

(’30) 17 AIR 1930 P C 290 (291): 128 Ind 
Cas 655 (PC). Official Assignee of Mahomed 
Estate v. Cowasji Dinshaw. (Case from 
East Africa.) 

[See also C69) 12 Suth W R 19 (20) (DB). 
Govlnd Chunder v. J. P. Wise. (Mortgagee 
taking possession under the terms of the 
mortgage is entitled to have the property 
in the same condition as it was in when it 
was mortgaged.)! * 

5. C90) 1890 All W N 59 (59) (DB). Rom Lol 
v. Muhammad Irshad All. 

6- *(’17) 4 AIR 1917 Cal 222 (225): 39 Ind Cas 
182 (DB), Madan Mohun v. Raja Kishori. 
(’16) 3 AIR 1916 Pat 11 (14): 1 Pat L Jour 
•jp 563 : 38 Ind Cas 37 (DB), Anand Ram v. 
Dhanpat Singh. 


(’25) 12 AIR 1925 Cal 251 (252. 253): 85 Ind 
Cas 522. Kiran Chandra Dose v. Dutt & Co. 
(’38) 25 AIR 1938 Cal 823 (827): 180 Ind 
Cas 813 (DB). Ram Ratan v. Mt. Sew 

Kumari. 

(’12) 16 Ind Cas 102 (103) (DB) (All). 

Adanki Teli v. Motichand. 

(’28) 15 AIR 1928 Pat 372 (373): 7 Pat 349: 
110 Ind Cas 287 (DB). Deni Prusad v. 
Gangoo Singh. 

C 17) 4 AIR 1917 Nag 133 (135): 14 Nag L R 
117: 47 Ind Cas 99. Shankar Singh v. 
Hukumchand. (17 Ind Cas 1 followed.) 

7. t(’ 33) 20 AIR 1933 Mad 876 (877. 878): 148 
I. C. 1115. Moidunni Haji v. Madhavan Nuir. 
( '32) 19 AIR 1932 Rang 113 (114): 10 Rang 
210: 138 Ind Cas 213 (DB). Af. P. M. S. 
Firm v. Ko Pyu. (AIR 1917 Cal 222 
followed.) 

7a. ( 45) 32 AIR 1945 Pat 10G (108): 23 Pat 
648 (DB). Kamakshya Narain v. Ramzan 
Ali. 

8 . C47) 34 AIR 1947 All 240 (242). Faqira v. 
Jiwan Singh. 

C35) 22 AIR 1935 All 511 (512): 154 Ind 
Cas 1009. Niader Singh v. Ram Chander. 

( 37) 24 AIR 1937 Oudh 146 (149): 12 Luck 
161: 162 Ind Cas 225, Tulshi Ram v. Mt. 
Muna Kuar. (When its terms are so pre¬ 
judicial to the interest of the mortgagor 
himself that it is impossible to consider it 
as given in the ordinary course of manage¬ 
ment.) 
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2. Retrospective operation of the section. — By S. 63 of the Amend¬ 
ing Act of 1929 this section has been declared not to be retrospective in its 
operation. It will not, therefore, apply to cases where the mortgage was 
executed before the date of the introduction of this section, 1 and this would 
be so even if the lease itself has been executed subsequent to that date. 2 


3. “ While lawfully in possession.” — A lease by a mortgagor who is 
not in possession of the mortgaged property at the time he grants the lease, is 
not binding on the mortgagee under this section. 1 Suppose now that the 
mortgage is a possessory one, but the mortgagee not having taken possession, 
the mortgagor remains in possession and during such time he executes a 
lease. Is such a lease binding on the mortgagee? The possession of the 
mortgagor under the above circumstances cannot be said to be ‘ipso facto* 
unlawful- but it is submitted that the lease would nevertheless not be binding 
on the mortgagee, for the reason that it cannot be said to have been made ' 
‘ in the course of management of the property.” In a possessory mortgage, 
the mortgagor has no right to manage the property at all, except as an agent 
of the mortgagee, and a lease made in the exercise of a non-existent right of 
management cannot be said to be “in the course of management of the 
property within the meaning of this section. In the English case of ‘Reynolds 
v. Ashby & Son 3 ’ (a case of an English mortgage), it was observed by Romer, 
L. J.: “It would be very dangerous if anything like a general authority to the 
mortgagor to deal with or affect the mortgaged property could be implied 
from the fact that the mortgagee has not taken possession of it.” In a case 
arising before the introduction of this section 4 Mr. Justice Ghose of the 
Calcutta High Court observed : “ Whatever may be the rights of a mortgagor 
under a simple mortgage to grant leases in the usual course of management, 
there is considerable difficulty on the part of a mortgagor, who has created 
an English mortgage, to grant such a lease as this. Such a mortgagor can 
only act as agent on behalf of the mortgagee, and without the concurrence 
of the mortgagee such a lease cannot be binding on the mortgagee.” 


4. Sub-section (2), clause (a) — “In the ordinary course of manage¬ 
ment.”-— The test to determine whether a lease granted by a mortgagor is a 
transaction in the ordinary course of management is, whether he would 
have granted the lease if he had known that he would continue 
indefinitely as a full owner of the property. 1 Whether a particular 
lease has been made in the ordinary course of management would depend 
upon the circumstances of the particular case. The ‘duration’ of the lease is 


tC38) 25 AIR 1938 Pat 189 (191): 175 Ind 
Cas 279 (DB), Ramasray Prasad v. C. G. 
Atkins. 

SECTION 65A—NOTE 2 

1. (’33) 20 AIR 1933 Mad 876 (878): 148 Ind 
Cas 1115, Moidunni Haji v. Madhavan Nair. 
(’31) 18 AIR 1931 Pat 210 (211): 10 Pat 332: 
133 Ind Cas 169 (DB), Dasain Sahu v. Mt. 
Ramdulari Kuar. 

C37) 24 AIR 1937 Oudh 146 (149): 12 Luck 
161: 162 Ind Cas 225, Tulshi Ram y. Mt. 
Muna Kuar. 

2. (’40) 27 AIR 1940 Mad 669 (669): 193 Ind 
Cas 366, Pundarikakshudu v. Kondayya. 
C36) 23 AIR 1936 Mad 942 ( 942): 165 Ind 
Cas 951, Bandachar y. Firm Sethraji 
Dongerchand. (Obiter.) 

SECTION 65A—NOTE 3 

1. C33) 20 AIR 1933 Mad 876 (878): 148 Ind 
Cas 1115, Moidunni Haji y. Madhavan Nair. 


2. (1887) 35 Ch D 125 (127): 35 W R (Eng) 
593 (593): 56 L J Ch 562: 56 L T 399. York¬ 
shire Banking Company v. Mullan. 

(1740) 26 E R 467 (467): 2 Atk 107, Higgins 
v. York Building Co. (Case of trustee and 
creditor.) 

[See (1879) 12 Ch D 812 (813): 28 W B 
(Eng) 242 (243): 48 L J Ch 695, Bagnall v. 
Vtllar. (Possession of the mortgagor after 
the demand which was made on behalf of 
the mortgagees is wrongful).) 

3. (1903) 72 L J K B 51 (57): (1903) 1 K B 

87 (102): 87 L T 640: 51 W R (Eng) 405: 19 
T L R 70. • 

4. C30) 17 AIR 1930 Cal 335 ( 338): 57 Cal 

82: 125 Ind Cas 661 (DB), Mangtulal 

Bagaria y. Upendra Mohan. 

SECTION 65A—NOTE 4 
1. (’28) 15 AIR 1928 Nag 303 (304): 109 Ind 

Cas 459, Maroti Rao v. Tulsa Bai. (AIR 
1924 Nag 226, Relied on.) 
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not always the determining factor in deciding the question. A temporary 
lease of land would ordinarily be in the course of management- but not 
necessarily so. In the undermentioned case 2 3 a lease for three years was 
held, on the facts of the case, not to be in the ordinary course of management 
and not binding on the mortgagee. On the other hand, a ‘permanent lease’ of 
land may be made in the course of management. 1 * Such a lease, however, 
made with the express object of making a large profit or seriously depreciat¬ 
ing the value of the security which the mortgagee may be entitled to, cannot 
be said to have been made in the ordinary course of management/’ 

As has been seen in Note 1, even if a lase is in the ordinary course of 
management, it may not, by virtue of S. 66 of the Act, be binding on the 
mortgagee if the security is thereby diminished. A permanent lease of land, 
therefore, would not, indpendent of the question whether it was made in the 
ordinary course of management or not, be binding on the mortgagee if the 
security would be diminished therby. 6 

In the undermentioned case 7 a lease of a ‘house’ site by an unregistered 
document on condition of the lessee building a house thereon and living 
therein at a rent of Rs. 50 per month as long as the house stands on the site, 
was held not to be one in the ordinary course of management. 


5. Sub-section (2), clause (b) — “Shall reserve the best rent.” — The 
question whether the rent reserved by the lease was the best rent that could 
reasonably be obtained, must be considered with reference to the condition 
of the property ‘at the date of the lease.’ X mortgaged certain property to Y 
and thereafter granted a lease thereof to Z. X thereafter voluntarily expended 
money in improving the property which, in consequence, became capable of 
fetching a higher rent than that fixed in the lease. The mortgagee brought a 
suit for a declaration that the lease was void on the ground that the mort¬ 
gagor had not reserved the best rent. In deciding the case in favour of the 
mortgagor Justice Luxmoore observed : 

“ As I have said, there was no obligation on the mortgagor to 
spend any money on the property, and I do not hhink that the mortgagee 
is entitled to say that the rent is not the best rent reasonably obtainable 
for a particular property by reference to its condition as a result of 
voluntary expenditure at a date subsequent to the date of the lease in 
question.” 1 


2. (’16) 3 AIR 1916 Cal 870 (872): 32 Ind Cas 
195 (DB), Bal Makund v. Mati Lai. .(As 
long as nothing takes place which impairs 
the value or impedes the operation of the 
mortgage, the mortgagor, in creating a 
temporary lease, acts within his powers.) 
t('68) 10 Suth W R 325 (325) (DB). Banee 
Per8had v. Reet Bhunjun Singh. (Do.) 

3. (’32) 19 AIR 1932 Rang 113 (114): 10 Rang 
210: 138 Ind Cas 213 (DB), M. P. M. S. Firm 
v. Ko Pyu. (It is not competent to the 
mortgagor to grant a lease on unusual 
terms, or to alter the character of the lands 
or to authorise its use in a manner or for 
a purpose different from the mode in which 
he himself had used it before he granted 
the mortgage.) 

4 . (’35) 22 AIR 1935 All 511 (513): 154 Ind 

Cas 1009. Nalder Singh v. Ram Chander. 
(Mortgagor in possession is entitled to lease 

property permanently Irrespective of its 

effect on mortgage provided It is not in¬ 
jurious to property so as to render security 
insufficient.) 


5. (’28) 15 AIR 1928 Nag 128 (130): 106 Ind 
Cas 14. Nago v. Tarachand, (Nazarana 
worth Rs. 1000.) 

6. C43) 30 AIR 1943 Oudh 407 (408): 209 Ind 
Cas 23 (DB). Ram Sahai v. Mahabir Singh. 
(’15) 2 AIR 1915 Oudh 165 (166): 30 Ind 
Cas 258. Ram Sarup v. Suraj Din. 

(’31) 18 AIR 1931 Oudh 256 (259): 6 Luck 
546: 132 Ind Cas 532 (DB). Mt. Mantura v. 
Jagmohan Singh. 

C28) 15 AIR 1928 Pat 238 (240): 107 Ind 
Cas 156 (DB). Natho Singh v. Lachu Singh. 
|See also (’47) 34 AIR 1947 Cal 73 (75): 226 
Ind Cas 369 (DB). Gobinda Chandra v. 
Sasadhar Mandal. (A mortgagor has no 
power to grant a permanent lease with a 
rent fixed in perpetuity.) 

7. C35) 22 AIR 1935 Rang 420 (422): 159 Ind 
Cas 1038 (DB), V. E. A. Chettyar Firm v. 
Sein Htaung. 

SECTION 65A—NOTE 5 

1. (1935) 104 L J Ch 243 (246): 1935 Ch 438: 

153 L T 216 (218), Couttg & Co. v. Somer¬ 
ville. 
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6. Lease made after institution of suit on mortgage.—See Note 39 on 

Section 52. 


7. Sub-section (3) — Provisions of sub-sections (1) and (2) apply where 
there is no intention to the contrary expressed. — In two cases before the Act, 
it was held by the High Court of Allahabad that where there was a condition 
against alienation in a mortgage, a lease by the mortgagor would not be bind¬ 
ing on the auction-purchaser in execution of the mortgage decree. 1 On the 
other hand, it was held by the Calcutta High Court that a covenant against 
alienation in a mortgage bond was a personal one and that a lease by the 
mortgagor was not void against the auction-purchaser, 2 3 though it was not 
binding on the mortgagee himself/ 5 

The power of the mortgagor under sub-s. (1) does not exist if there is 
an intention to the contrary expressed in the mortgage document and the 
provisions of sub-s. (2) themselves may be varied and extended by the terms 
of the mortgage deed. 

Where there is a contrary intention expressed in the mortgage deed, 
and the mortgagor nevertheless grants a lease of the mortgaged property, the 
lease is, under the section, ‘not binding on the mortgagee.’ Thus, where under 
the terms of the contract of mortgage, the mortgagee was entitled to take 
possession of the property on default of payment by the mortgagor, a lessee 
from the mortgagor cannot resist possession being taken by the mortgagee on 
default. 4 The lease is not ‘ipso facto’ void, but is good except in so far as it 
prejudices and is in defeasance of the mortgagee’s rights. 5 Where the mort¬ 
gagee stipulated not to transfer the mortgaged property by mortgage, sale 
etc., it was held that the covenant did not prohibit a leasing of the property. 6 


( 56 . A mortgagor in possession of the mortgaged property is not 
waste by mortgagor liable to the mortgagee for allowing the property to dete- 
in possession. riorate; but he must not commit any act which is destruc¬ 

tive or permanently injurious thereto, if the security is insufficient or will be 
rendered insufficient by such act. 

Explanation.—A security is insufficient within the meaning of this sec¬ 
tion unless the value of the mortgaged property exceeds by one-third, or, if 
consisting of buildings, exceeds by one-half, the amount for the time being 
due on the mortgage. 


1. Scope of the section. 

2. Applicability of the principle of 
the section to the Punjab. 

3. Act not prohibited unless it is 
destructive or permanently inju¬ 
rious to the property. 

4. Mortgagor including items not 

belonging to him in mortgage. 


Lease by mortgagor. See Notes 
on S. 65A. 

6. Grant of easement by mortgagor. 

7. Onus of proof. 

8. Remedy of mortgagee if mort¬ 
gagor commits waste. 

9. Explanation. 


Synopsis 


5. 


SECTION 65A—NOTE 7 

1. (’77) 1 All 126 (129) (DB). Chunni v. 
Thakur Das. 

C77) 1 All 610 (610) (DB). Mul Chand v. 

Bal Gobind. (1 All 126 followed.) 

2. C81) 6 Cal 317 (319): 7 Cal L R 293 (DB). 
Radha Pershad v. Monohur Das. 

Also see S. 10, Note 18. 

3. (’72) 17 Suth W R 560 (560) (DB). Gossain 
Mungul v. Raghoonath Sahoy. 

4. (’12) 15 Oudh Cas 239 (242): 16 Ind Cas 
476 (477) (DB), Qurban Ali y. Raghubar 6. 
Dayal. 


5. t(’35) 22 AIR 1935 All 511 (512. 513): 154 
Ind Cas 1009. Naider Singh y. Ram Chander. 
(’36) 164 Ind Cas 241 (243) (Cal). Basanta 
Kumar v. Adarmani Gupta. (As between 
mortgagor and lessee it is valid — The lessee 
is entitled to redeem.) 

('15) 2 AIR 1915 Oudh 200 (202): 30 Ind 
Cas 289 (DB). Syed Husain v. Bank of 
Upper India Ltd., Lucknow. 

[See also (’82) 4 All 518 ( 524): 1882 All W 
N 118 (DB), Alihassan y. Dhiraja.) 

(*47) 34 AIR 1947 Nag 210 (213): ILR (1947) 
Nag 740 (DB) .Pawankumar v. Jagdeo. 
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1. Scope of the section.—It is an important principle of law that “a man 
shall not derogate from his own grant.” A mortgagor cannot, therefore, after 
the date of the mortgage, prejudice the rights of the mortgagee by any deal¬ 
ings with the mortgaged property. 1 As has been seen in S. 65A, the mort¬ 
gagee’s only right under his mortgage is that the security for his debt is ‘not 
rendered insufficient* by the act of the mortgagor, 2 or of any other person to 
whose rights those of the mortgagee are superior.* This right cannot be 
prejudiced by the mortgagor. Section 65A deals with one class of acts which 
might prejudice the mortgagee’s right and this section deals with another 
class of acts, namely, acts which are ‘destructive or permanently injurious 
to the mortgaged property: in other words, acts of ‘waste’. 

Subject, however, to the duty not to do any act which renders the 
security insufficient, the mortgagor as owner of the property is entitled to 
use and enjoy the property in any way he likes. 4 

2. Applicability of the principle of the section to the Punjab. — The 
principle of this section has been applied to cases arising in the Punjab as 
being in consonance with justice, equity and good conscience. 1 


3. Act not prohibited unless it is destructive or permanently injurious 
to the property. — The section deals only with acts of ‘waste’ by the mort¬ 
gagor in possession. It does not apply to other acts, though by reason of 
such acts, the security is rendered insufficient. In a case arising before the 
Act, it was held that the act of annual cutting and felling of wood in the 
mortgaged property, a forest, not inconsistent with good management, was 
neither destructive nor injurious to the property nor rendered the property 
insufficient in value. 1 Under the present Act standing timber is not included 
in the definition of “immovable property” and a mortgage of land is not, there¬ 
fore, a mortgage of the timber standing thereon. 2 Where the mortgaged 
property is land which is used for periodically growing and cutting timber, 
the act of cutting the timber standing on the land ‘cannot be said to be 
destructive or injurious’ to the mortgaged property. A mortgagor does not, 
therefore, do any act prohibited by this section in cutting the timber. But 
if the value of the mortgaged land is reduced to below the statutory mini¬ 
mum, the mortgagee has his remedy under S. 68, clause (b). It has, however, 
been held in the undermentioned case 3 that though the mortgagor is ‘entitled’ 
to cut and utilise standing timber, he will be liable ‘in tort’ to the mortgagee 
if the value of the land is thereby reduced to below the statutory minimum. 
It is somewhat difficult to follow how a rightful act will give rise to an 
action in tort. 


SECTION 66 NOTE 1 

1. (’12) 15 Oudh Cas 239 (241): 16 Ind Cas 
476 (477) (DB), Qurban Ali v. Raghubar 
Dayal. (Mortgagor cannot by granting 
lease of the mortgaged property affect the 
mortgagee's right to possession on default 
of payment.) 

(’17) 4 AIR 1917 Nag 116 (118): 46 Ind Cas 
789, Jairam v. Debidayal. (A mortgagee 
cannot have his rights, created on the date 
of mortgage, impaired by any subsequent 
act of the mortgagor to which he was not 
a party.) 

2. See cases in Note 1 on Section 65A. 

3. (’05 ) 28 Mad 208 (209) (DB). Alyappa 

Rtddi v. Kuppusami Reddi. 

4. t(’17) 4 AIR 1917 Mad 880 ( 883): 32 Ind 
Cas 901 (DB), Muniappa v. Subbiah. 

(1865) 34 L J Ch 196 (200): 11 L T (NS) 


497 (499): 11 Jur (NS) 1 : 13 W R (Eng) 
283, Collins v. Lamport. 

C96) 9 C P L R 130 (131). Singai Copal Sao 
v. Mehtab Bi. 

( 35) 22 AIR 1935 All 511 (512): 154 Ind Cas 
1009. Niader Singh v. Ram Chander. 

SECTION 66 NOTE 2 

1. (’02) 1902 Pun Re No. 85 page 348 (350): 
1902 Pun L R No. 124 page 518 (521) (DB), 
Mf. Bhagwan Devi v. Mt. Bunyadi Khanum. 

SECTION 66 NOTE 3 

1. ( 83) 7 Bom 336 (339): 7 Ind Jur 616 (DB). 
Balvantrav Oze v. Canpatrao Jadhav. 

2. C26) 13 AIR 1926 Mad 343 (344): 91 Ind 
Cas 754. Punnayya v. Venkatappa. (But a 
house which is built on a site with founda¬ 
tions laid in it is immovable property.) 

3. (’17) 4 AIR 1917 Mad 880 ( 881): 32 Ind 
Cas 901 <DB), Muniappa v- Subbiah. 
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4. Mortgagor including items not belonging to him in mortgage. — It 

has been held that the section deals with waste by the mortgagor 1 and that 
it has nothing to do with regard to land which the mortgagee thought he had 
got under the mortgage but which he is found to have really not got. 2 Thus, 
where the mortgagor included in his mortgage certain items to which he had 
no title and the security was thus found to be insufficient, it was held that 
the case was not within the section. 3 The expression “must not commit ‘any 
act’ ” has reference obviously to acts committed ‘subsequent’ to the mortgage 
and will not apply to a case like the one referred to above. 

5. Lease by mortgagor. — See Notes on Section 65A. 

6. Grant of easement by mortgagor. — Section 10 of the Easements Act, 
1882, provides that a mortgagor may impose on the mortgaged property any 
easement that does not render the security insufficient and the explanation to 
that section is identical with the explanation to this section as to when a 
security is insufficient. It is not necessary under that Act that the grant of 
the easement should be destructive or permanently injurious to the mortgaged 
property. It is doubtful if S. 66 of this Act which deals with acts of ‘waste’ 
can be applied to grants of easement rights by the mortgagor. But if such a 
grant can be considered to be, in particular circumstances, destructive or 
injurious to the property, as had been held in the cases of leases before the 
introduction of S. 65A, then the grant of easement will not be binding on 
the mortgagee under this section if the security is rendered insufficient 
thereby. 

X mortgaged to Y a house together with a well. X afterwards granted 
an easement right in the well to his neighbour Z. The mortgagee Y, having 
purchased the mortgaged property in execution of the mortgage decree, 
objected to the use of the well by Z. It was held that the validity of the 
easement as against the mortgagee depended upon the question whether the 
grant of the easement rendered the security insufficient within the meaning 
of this section. 1 


7. Onus of proof. — The ‘onus’ of proof that a particular act of the 
mortgagor in possession was destructive or permanently injurious to the 
property and that thereby the value of the security has gone down below the 
statutory minimum is on the ‘mortgagee’. 1 The contrary view which has 
been taken in the undermentioned cases 2 does not appear to be correct. 


8. Remedy of mortgagee if mortgagor commits waste. — Where a 
mortgagor ‘threatens’ to commit acts which are destructive or permanently 
injurious to the property and which are likely to render the security insuffi¬ 
cient under this section, the mortgagee may sue for an injunction restraining 
the mortgagor from committing such acts. 1 He may, if such acts ‘have been 


SECTION 66 NOTE 4 

1. (’26) 13 AIR 1926 Mad 343 (345): 91 Ind 
Cas 754, Punnayya v. Venkatappa. 

2. (’22) 9 AIR 1922 Bom 217 (218): 70 Ind 

Cas 423 (DB), Raghunath Sadashiv v. 

Dadaji. 

3. (’22) 9 AIR 1922 Bom 217 (218): 70 Ind 

Cas 423 (DB), Raghunath Sadashiv v. 

Dadaji. 

SECTION 66 NOTE 6 

1. C02) 1902 Pun Re No. 85 page 348 (350): 
1902 Pun L R No. 124 page 518 (522) (DB), 
Mt. Bhagwan Devi v. Mt. Bunyadi Khanum. 
SECTION 66 NOTE 7 

1. (’17) 4 AIR 1917 Mad 880 (883): 32 Ind Cas 
901 (DB), Muniappa v. Subbiah. 


(’14) 1 AIR 1914 Bom 312 (316): 24 Ind Cas 
758 (DB), Andrewyule & Co. v. Ardeshir 
Bomanj i. 

t (’38) 25 AIR 1938 Pat 189 (191): 175 Ind 
Cas 279 (DB), Ramasray Prasad v. C. G. 
Atkins. (Explaining AIR 1921 Pat 183 and 
AIR 1928 Pat 372 : 7 Pat 349.) 

2. (16) 3 AIR 1916 Pat 11 (14): 1 Pat L Jour 
563 : 38 Ind Cas 37 (DB), Anand Ram v. 
Dhanpat. (Following 17 Ind Cas 1 which 
has been explained in AIR 1938 Pat 189 ) 
(’02) 1902 Pun Re No. 85 page 348 (350): 
1902 Pun L R No. 124 page 518 (522) (DB). 
Mt. Bhagwan Devi v. Mt. Bunyadi Khanum. 

SECTION 66 NOTE 8 

1. (1750) 26 E R 1214 (1215): 3 Atk 723, 

Farrant v. Lovell. 


WASTE BY MORTGAGOR IN POSSESSION [ S 66 N 9 S 67 ] 1)85 

committed’, maintain an action in tort for damages against the mortgagor for 
the depreciation of the mortgage security, if it can be shown that by reason 
of such acts the value of the mortgage security has been lowered below the 
statutory minimum. 2 He may also sue for the recovery of the mortgage- 
money under S. 68, clause (c). 3 

9. Explanation. — The rule that a security is insufficient unless in the 
case of a mortgage of buildings, the value thereof exceeds by one half and 
in other cases, by one third, the amount due on the mortgage has been 
recognised by the Legislature not only in this section but also in S. 20, clause 
(e) of the Trusts Act, 1882, and in S. 10 of the Easements Act, 1882. 


Rights and Liabilities of Mortgagee. 


67. the absence of a contract to the contrary, the mortgagee 
Right to forecio- has at any time after the mortgage-money has become 
sure or sale. °[due] to him, and before a decree has been made for the 

redemption of the mortgaged property, or the mortgage-money has been paid 
or deposited as herinafter provided, a right to obtain from the Court b [a 
decree] that the mortgagor shall be absolutely debarred of his right to redeem 
the property, or b [a decree] that the property be sold. 


A suit to obtain b [a decree] that a mortgagor shall be absolutely de¬ 
barred of his right to redeem the mortgaged property is called a suit for 
foreclosure. 


Nothing in this section shall be deemed — 

c [(a) to authorize any mortgagee other than a mortgagee by condi¬ 
tional sale or a mortgagee under an anomalous mortgage by the 
terms of which he is entitled to foreclose, to institute a suit for 
foreclosure, or an usufructuary mortgagee as such or a mortga¬ 
gee by conditional sale as such to institute a suit for sale; or] 

(b) to authorize a mortgagor who holds the mortgagee’s rights as 
his trustee or legal representative, and who may sue for a sale 
of the property, to institute a suit for foreclosure; or 

(c) to authorize the mortgagee of a railway ,canal or other work in 
the maintenance of which the public are interested, to institute 
a suit for foreclosure or sale; or 


(d) to authorize a person interested in part only of the mortgage- 
money to institute a suit relating only to a corresponding part 
of the mortgaged property, unless the mortgagees have, with 
the consent of the mortgagor, severed their interests under the 
mortgage. 

a. This word was substituted for the word "Payable” by Section 31 of the Transfer of Property 

(Amendment) Act, 1929 (XX of 1929). 

b. These words were substituted for the words "an order,” ibid. 

c. This clause was substituted, ibid. The old clause ran as follows :— 

"(a) to authorize a simple mortgagee as such to institute a suit for foreclosure, or an 
usufructuary mortgagee as such to institute a suit for foreclosure or sale, or a mort¬ 
gagee by conditional sale as such to institute a suit for sale; or.” 


(’05) 28 Mad 208 (209. 210) (DB). Aiyappa 
Reddi v. Kuppu8ami Reddi. 

('15) 2 AIR 1915 Mad 633 ( 634): 33 Ind Cas 
321 (DB). Ramakrishnama v. Chengu Aiyar. 
[See also ('17) 4 AIR 1917 Mad 880 (884): 
32 Ind Cai 901 (DB), Surapudl Muniappa 
v. Nookala Seshayya. (Mortgagor cutting 

Ik’\ •’* \ 

Mr', „ 


and removing standing timber thereby ren¬ 
dering the security insufficient—Mortgagor 
though entitled to standing timber is liable 
for damages.)) 

3. See Section 68. Note 4 under sub-heading 
“Wrongful act.” 


3T.P. 75. 
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1. Legislative changes. 

2. Scope of the section. 

3. Section applies to a charge. 

4. “In the absence of a contract to 
the contrary.” 

4a. “Mortgagee.” 

5. “After the mortgage-money has 
become due.” 

6. Failure to pay interest. 

7. Failure to pay instalments. 

8. Right to sue under this section, 
if can arise apart from the terms 
of the contract. 

9. “Before the mortgage-money 
has been paid or deposited as 
hereinafter provided.” 

. Effect of foreclosure. 

'*11. Effect of sale under mortgage 
decree. 

12. Clause (a). 

13. Remedy of a simple mortgagee. 

14. Remedy of a mortgagee by con¬ 
ditional sale. 

15. Remedy of a usufructuary mort¬ 
gagee. 

16. Remedy of an English mort¬ 
gagee. 

17. Remedy of a mortgagee by de- 
’ posit of title deeds. 


Synopsis • 

18. Remedy of an anomalous mort¬ 
gagee. 

19. Remedies of prior and puisne 
mortgagees against each other. 

20. Rights of persons deriving title 
from the mortgagee. 

21. Sub-mortgagee. 

22. Benamidar-mortgagee. 

22a. Mortgagee of limited interest 
in property. 

23. Enforcement of a security bond. 

24. Suit by Government to recover 
takkavi loan. 

25. Clause (b). 

26. Clause (c). 

27. Clause (d). 

28. Partial foreclosure or sale by a 
sole mortgagee. 

29. Mortgagee’s right against the 
property and the doctrine of 
substituted security. 

30. Mortgagee, whether can enforce 
his mortgage against a tres¬ 
passer in possession of the mort¬ 
gaged property. 

31. Mortgagee obtaining a money 
decree—Whether can sell the 
mortgaged property. 

32. Bundel-khand Alienation of 
Land Act. 



Topic Indicator: 


Effect of adverse possession upon rights of 
mortgagee. See Note 30. 

Execution of mortgagee’s money decree against 
mortgaged property. See Note 31. 

No foreclosure where mortgagor is trustee for 
mortgagee or vice versa. See Note 25. 

Partial foreclosure or sale. See Notes 27 and 
28. 


Remedy of a charge-holder. See Note 3. 
Remedy of a mortgagee of public works. See 
Note 26. 

Remedy of part mortgagee. See Note 27. _ 
Section whether retrospective. See Note 2. 
Severance of interests when allowed. See Note 
27. 

Time for mortgagee’s remedy. See Notes 5 to 7. 


1. Legislative changes.—The following changes have been introduced 
in this section by S. 31 of the Transfer of Property (Amendment) Act of 1929: 

(1) The word “due” was substituted for the word “payable” in the first 
paragraph of the section in view of a similar change in S. 60. 

(2) The words “a decree” were substituted for the words “an order” in 
the first and the second paragraphs of the section, in view of the use or 
the word “decree” instead of the word “order” in O. 34, Rr. 3 and 5 o 


the Code of Civil Procedure. 

(3) The present clause (a) was substituted for the old clause. See Note 12. 

2. Scope of the section.—This section deals with the ‘enforcement of a 
mortgage. It defines the rights of a mortgagee as against the mortgagor,*# 
far as the right to maintain a suit for foreclosure or sale is concerned, 
section being only ‘procedural’ is retrospective in its operation 1 2 and a mo 


SECTION 67 NOTE 2 

1. (’91) 13 All 432 (455) (FB). Matadin v. 
Kazim Hussain. 

2. (’89) 11 All 367 (371): 1889 All W N 140 


(DB), Umda v. Umrao Begam. 

(’17) 4 AIR 1917 Mad 232 (233): 34 tod Cas 
475 (DB). Bikkina Ramayya v. Adaba 

Seshayya. 
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gagee claiming under a mortgage executed before the Act can enforce his 
remedies according to the present section even though the procedure before 
the Act was different. 


3. Section applies to a charge.-—By virtue of S. 100, the provisions of 
the Act, which apply to a simple mortgage are also applicable to a charge. 
This section, being a provision applicable to all mortgages including a simple 
mortgage, applies also to a charge holder and he is entitled to obtain a decree 
for sale of the charged property. 1 As to whether this section applies to a 
charge created by operation of law, see S. 100, Note 17. 


4. “In the absence of a contract to the contrary.”—As seen in Note 5 
on S. 60 ,the right to redeem and the right to foreclose are co-extensive and 
arise simultaneously and, consequently, if the mortgagee has no right to sue 
for the mortgage-money, the mortgagor cannot sue to redeem. It is, how¬ 
ever, to be noted that the right of the mortgagee to obtain a decree for fore- 
closer or sale given by the first paragraph of this section is available only “in 
the absence of a contract to the contrary” while the right of the mortgagor to 
redeem given by S. 60 is not made subject to any contract to the contrary. 
The reason is that a mortgagor who is a borrower, requires greater protec¬ 
tion than a mortgagee who is always in a dominating position. The result 
will be that even when the mortgagor has an absolute right to redeem, the 
mortgagee’s right to foreclose or to sue for sale may be subjected to restric¬ 
tions and conditions. In the undermentioned case 1 the mortgage deed con¬ 
tained a covenant that if the mortgagee wanted payment he must give notice 
to be paid on the day after the beginning of the cultivation in any year and 
not at other times. The first Court held that the mortgagor was not entitled 
to redeem until a demand for payment was made by the mortgagee. It was 
held by the High Court that the covenant in the mortgage deed affected only 
the mortgagee and not the mortgagor’s right to redeem at any time. 

In the case noted below, 2 a mortgagee was entitled under the terms of 
the mortgage to enter into possession of the mortgaged property immediately 
on the execution of the mortgage deed. It was further provided in the deed 
that the mortgagee would have the right to recall the mortgage-money and 
to sue for foreclosure only in the event of the mortgagor’s default in redeem¬ 
ing the mortgage on the expiry of five years. The mortgagee was not allowed 
to enter into possession by the mortgagor. The question was when the mort¬ 
gage-money became payable. It was argued that, reading S. 68 with S. 67, 
the mortgage-money became payable on the happening of the contingency of 
not getting the possession by the mortgagee. But it was held that the right 
given by S. 67 was controlled by a contract to the contrary and that, accord- 
mg to the stipulation in the mortgage deed, the mortgagee could not recall the 
mortgage-money and sue for foreclosure before the expiry of five years. 


4a. Mortgagee.” Any person who is named as mortgagee in the 
mortgage deed can sue on the mortgage whether he has any real interest in 
the mortgage or not. Where a mortgage is executed in favour of A described 
as the son of B, it is not open to the mortgagor or persons claiming under 
him to question the validity of A s adoption. 1 


C84) 1884 All W N 183 (184) (DB). Bharat 
Singh v. Corakh Mai. 

SECTION 67 NOTE 3 

1. (1852) 64 E R 1322 (1322): 5 De G & Sm 
736 : 21 L J Ch 741, Footner v. Sturgis. 
(A charge-holder Is entitled only to sell 
and not foreclose.) 

SECTION 67 NOTE 4 

1. (’23) 10 AIR 1923 Mad 553 (556): 74 Ind 


Cas 309 (DB), Ririchand v. Manakkul 

Raman. 

2. (’32) 19 AIR 1932 Oudh 178 (179): 139 Ind 
Cas 61 (DB), Ram Sarup Singh v. Gaya 
... Prasad. 

SECTION 67 NOTE 4a 

1. C49) 36 AIR 1949 Nag 81 (81, 82): TT.H 
(1948) Nag 290 (DB). Mt. Shantabai v. 

Narayanrao Amritrao. 
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5. “After the mortgage-money has become due.”—The right to fore¬ 
closure or sale, under this section, arises after the ‘mortgage-money’ has 
become due . The right to redeem under S. 60, arises when the ‘principal 
money’ has become due. Although the expression “mortgage-money” is 
wider than the expression “principal money,” 1 the right to foreclosure or sale 
under this section will arise simultaneously with the right to redeem under 
S. 60 . The reason is that the ‘mortgage-money’ cannot be said to have ‘be¬ 
come due,’ unless the ‘principal money’ has become due. 2 3 This is consistent 
with the general principle that the right to redeem and the right to foreclose 
are co-extensive. :{ 


Wliere the mortgage-deed provides for a period for payment of the 
mortgage-money, the mortgagee’s right to foreclosure or sale arises ‘after’ 
the expiry of the period and not before, inasmuch as the right to redeem 
arises on the expiry of the period. 4 Where no period is fixed for the pay¬ 
ment of the mortgage-money, it has been generally held that the mortgage- 
money becomes due on the date of the mortgage and the mortgagee is free 
to enforce his security at any time after the date of the mortgage. 5 * In the 
undermentioned case 0 where no specific time was fixed for payment of the 
debt, their Lordships of the Privy Council held that “on the facts of the case” 
the money did not become due until a demand was made by the mortgagee 
and refused by the mortgagor. 


After the decision of the Privy Council in ‘Lasa Din v. Mt. Gulab 
Kunwar,’ 7 it is now settled law that where a mortgage fixing a term for pay¬ 
ment, contains also a default clause for payment before the due date, the 
mortgage-money does not become due as soon as the default occurs. In such 
cases, the mortgagee has an option either to enforce his security at once, or 
to stand by for the full term of the mortgage. The money, therefore, becomes 
due either when he exercises his option 8 or where he does not exercise his 

SECTION 67 NOTE 5 if brought more than twelve years the date 


1. See Note 17 on S. 58. 

2. See (’19) 6 AIR 1919 P C 150 (151): 42 
Mad 813 : 46 Ind App 151 : 51 Lnd Cas 185 
(PC). Ramabhadra Raju v. Maharaja of 
Jeypore. (Mortgagee cannot sell mortgaged 
property for interest alone.) 

[See also t’94) 16 All 415 (417): 1894 All 
W N 140 (DB), Azimullah v. Najmunnissa.] 

3. (’22) 65 Ind Cas 273 (274. 275) (DB) (Cal), 
Jamir Iiowladar v. Arabjan Bibi. 

f('07) 29 All 471 (473): 1907 All W N 133 
(DB), Husaini Khanam v. Husain Khan. 

4. (’22) 65 Ind Cas 273 (274) (DB) (Cal). 
Jamir Howladar v. Arabjan Bibi. 

(’10) 8 Ind Cas 576 (577) (DB) (Lah). 
Najiak Chand v. Mehr Jawaya. (When the 
mortgage-money is to be paid ‘within’ cer¬ 
tain period, mortgage-money becomes due 
after the expiry of the period.) 

(’07) 29 All 471 (474): 1907 All W N 133 
(DB), Husaini Khanam v. Husain Khan. 
(’33) 20 AIR 1933 Oudh 81 (83): 142 Ind 
Cas 821 (DB). Ganga Prasad v. Bishunath 
Singh. 

f(’33) 20 AIR 1933 Oudh 237 (239): 8 Luck 
488 : 141 Ind Cas 279. Raghbir Singh v. 
Rajendra Bahadur Singh. 

Also see S. 60, Note 5. 

5. (’93) -20 Cal 269 (272) (DB). Nilcomal 

Pramanick v. Kamini Koomar Basu. (In 

such a case, a suit for foreclosure is barred 


of the mortgage deed.) 

t(’12) 39 Cal 828 (831): 15 Ind Cas 287 (287) • 
(DB), Puma Chandra .Sarma v. Peary 
Mohan. 

(’07) 17 Mad L Jour 177 (178) (DB). Chen- 
giah v. Pichayya. (No demand is necessary 
before the institution of a suit for sale 
or foreclosure.) 

(’26) 13 AIR 1926 Lah 225 (226): 92 Ind Cas 
656 (DB), Zidda v. Gurdas Ram. 

[See also (33) 20 AIR 1933 Lah 84 ( 85): 140 • 
Ind Cas 855. Bhagwan Sahai v. Bhuria. 
(Period of limitation commences from the 
date of mortgage.)) 

6. (’30) 17 AIR 1930 P C 188 (192): 54 Bom 
495 : 57 Ind App 194 : 126 Ind Cas 417 
(PC ).Nilkanth Balwant v. Vidya Narasinha 
Bharathi. 

7. |(’32) 19 AIR 1932 P C 207 (211): 7 Luck 
442 : 59 Ind App 376 : 138 Ind Cas 779 
(PC). 

8. (’21) 62 Ind Cas 762 (763) (DB) (Mad), 
Kaliappa Naddar v. Samilyer. 

t('28) 15 AIR 1928 Mad 637 (638. 639): 107 
Ind Cas 650 (DB). Ranga Swami PUlai v. 
Kuppuswami Deekshatar. (AIR 1926 P 
85 : 53 Ind App 187 : 48 All 457 (PC), re¬ 
ferred to.) . 

(’33) 20 AIR 1933 Oudh 237 ( 239): 8 Luck 
488 : 141 Ind Cas 279, Raghbir Singh v* 
Rajendra Bahadur. (Affirmed on appea 
m AIR 1934 Oudh 473.) 



RIGHT TO FORECLOSURE OR SALE 


[S67N5] 1189 


option, on the expiry of the period. 83 The cases which have held that it became 
due on first default, or that the right would be waived and the mortgagee 
could sue on the basis of next default, are no longer good law. 8b 

Where the mortgage-money is payable under the deed “on demand,” 
the question in each case is whether the parties intended to make the 
demand a term of the contract. Where the demand fs an integral part of the 
contract, the money will not become due until a demand is made. 9 But the 
words “on demand” do not by themselves make a demand a term of the con¬ 
tract. 10 The same principles will apply where the words used are “when you 
require.” 11 

In England, it has been held that the mortgagor must have a reason¬ 
able notice for payment after a demand is made before the mortgagee can 
enforce his remedy. 12 

A failure on the part of the mortgagor to perform what was incumbent 
upon him to do during the term of the mortgage, may give rise to a right of 
foreclosure or sale before the expiry of the term fixed in the mortgage-deed. 13 
This can be supported on the ground that by reason of the mortgagor’s default 
the mortgagee is entitled to rescind, under Sections 39 and 54 of the Contract 
Act, the contract on his part to wait till the expiry of the period fixed. In 
‘Seaton v Twyford’, 14 the above principle was applied even where the mort¬ 
gagor merely failed to carry out the terms of the contract as regards the 
payment of interest. In India, the view of ‘Seaton v Twyford la namely 
that the failure on the part of the mortgagor to pay the stipulated interest, 
would release the mortgagee from the necessity of waiting for the expiry of 
the term, before exercising his right as a mortgagee, has been approved in the 

8a. (’33) 20 AIR 1933 Oudh 66 (67): 8 Luck 
242 : 142 Ind Cas 60 (FB), Mt. Parbati v. 

Mohammad Abrahim. 

(’35) 22 AIR 1935 Mad 884 (885): 159 Ind 
Cas 172. Thirthagiri Vdayan v. Venkata- 
rama Chetty. 

t(*34) 21 AIR 1934 Mad 227 (223): 148 Ind 
Cas 311 (DB), Bappu v. Venkatachalapalhi 
Ayyar. 

C95 ) 23 Cal 228 (246, 247): 22 Ind App 183 
(PC). Kishorl Mohan Roy v. Ganga Bahu 
Debt. 

(1900 ) 27 Cal 938 (942): 27 Ind App 98 (PC). 

Yeo Htean Sew v. Abuzaffer. 

(’17) 4 AIR 1917 Oudh 177 (178): 20 Dudh 
Cas 132 : 40 Ind Cas 232. Ram Prasad v. Mt. 

Qadro. 

t (’31) 18 AIR 1931 Pat 285 (290): 11 Pat 
112: 134 Ind Cas 609 (DB). Mukhdeo Singh 
v. Harakh Narayan Singh. 

I See also (’06) 16 Mad L Jour 364 (365! 

(DB), Vythtlinga Nadan v. Narayanasami 
Ayyan. 

('36) 23 AIR 1936 Sind 14 (15): 29 Sind 
L R 361: 161 Ind Cas 518 (DB). Nenumal 
Jiamal v. Chandumal Assanma !.| 

§b. For a fuller discussion, see Note 24 on 
Art. 132 of the A.I.R. Commentaries on the 
Limitation Act. 2nd (1942) Edn. 

9. See the A I R. Commentaries on the Limi¬ 
tation Act, 2nd (1942) Edn., Article 59 Note 
6 and Article 132 Note 23. 

I Also see (’79) 4 Cal 283 (294): 3 Cal L R 
336 (DB). Ram Chunder Ghosaul v. Juggut- 
monmohiney Da bee. (Per Garth. C. J.). 

COfl) 16 Mad L Jour 364 ( 365) (DB). Vythl- 
tlnga Nadan v. Narayanasami Ayyan.) 


10. C19) 6 AIR 1919 All 56 (59): 42 All 70 : 52 
Ind Cas 684 (DB). Barkatunnissa Begam 
v. Mahboob Ali Mian. 

See the A.I.R. Commentaries on the Limi¬ 
tation Act, 2nd (1942) Edn., Article 59 
Note 6 and Article 132 Note 23. 

|Also see (1893) 2 Ch 300 (305): G2 L J Ch 
695: 41 W R (Eng) 440: 69 L T 12: 3 R 463. 
In re Brown’s Estate; Brown V- Brown. 
(’79) 4 Cal 283 (294): 3 Cal L R 336 (DB). 
Ram Chunder Ghosaul v. Juggut Mon- 
mohiney Da bee. (Per Garth, C. J.)| 

11. (’99) 22 Mad 20 (22;: 8 Mad L Jour 167 
(DB), Nettakaruppa v. Kumarasami. (On 
construction the words "when you require” 
held to imply a condition and not a mere 
technical expression.) 

12. (1862) 7 L T 422 (423): 32 L J Q B 38: 11 
W R (Eng) 167: 9 Jur (NS) 495: 3 B & S 
305: 129 R R 337, Brighten v. Norton. (Half 
an hour's notice is not a reasonable one.) 
(1883) 8 App Cas 285 (293): 48 L T 918: 52 
L J P C 35, Moore v. Shelley. 

13. (’02) 26 Bom 241 (245): 3 Bom L R 876 
(DB), Venkatrao V. Muhableshwar. (Some 
part of the mortgaged property not be¬ 
longing to mortgagor — Further security 
demanded but refused — Mortgagee was 
held entitled to sell the property. 

(1870) 11 Eq 591 (598): 19 W R (Eng) 200: 
40 L J Ch 122: 23 L T 648, Seaton v. 

Twyford. 

14. (1870) 11 E Q 591 (598): 19 W R (Eng) 200 : 
40 L J Ch. 122 : 23 L. T. 648. 

14a. (1870) 11 F Q 591 (598): 19 W R (Eng) 
200 : 40 L J Ch 122 : 23 L. T. 648. 
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undermentioned cases. 15 


A, a trustee, executed a mortgage in favour of B, the trust temple. The 
mortgage-debt was not to be paid for 20 years. In a suit instituted under S. 92, 
Civil Procedure Code, the mortgage was declared to be a breach of trust and 
the money was ordered to be paid immediately to B. B brought a suit for 
foreclosure before the expiry of the period. It was held that the mortgage- 
money became due within the meaning of S. 67 and the suit was main¬ 
tainable. 10 


Illustrative Cases. 


(1) In a mortgage bond dated 14th June 1876 the stipulation was that the> 
mortgage-money advanced should be repaid ‘‘in the month of ‘Jeth 1289 
Fasli\ being a period of six years.” The last day of ‘Jeth 1289’ fell on 
the 1st June, 1882 and the period of six years from the date of the bond 
ended on the 14th of June 1882. It was held that the mortgage-money 
became due on the 14th June 1882. 17 

(2) A mortgage deed provided for the repayment of the principal and 
interest by the month of ‘Chaitra’ 1305. If the mortgagor failed to pay 
the amount, he was to give to the mortgagee the produce of the security 
for three years succeeding (1306, 1307 and 1308); there was also a 
piovision that the mortgagor would not thrash the produce without 
the permission of the mortgagee, and that, if he did so, he would realize 
the principal and interest in ‘Magh’ 1308. It was held that the mortgage- 
money did not become due before 1308. 18 

(3) A mortgage deed provided that the mortgagee could not sue unless 
(i) the entire demand for two instalments for two consecutive years 
and interest on the principal for two consecutive years remain unpaid, 
and (ii) nothing was paid on account of principal or interest for two 
consecutive years. It was held that the right to sue did not arise 
unless nothing had been paid on account of principal or interest. 19 

(4) A mortgage deed for a period of nine years provided that the mort- 
gagor was not entitled to redeem the property before the said period. 
There was also a condition that the mortgagee could not bring the 
property to sale before the expiry of that period. There was this 
further peculiar condition that the mortgagee may recover at his 
wish either by mutual settlement or through suit in Court the entire 
principal and interest before the expiry of the period. It was held 
by a Full Bench of the Chief Court of Oudh that the mortgage-money 
became due only on the expiry of the period. 20 

(5) A mortgage deed contained an agreement that the principal money 
should not be required by the mortgagee until the expiration of five 
years from the date of the deed “if the half-yearly interest should be 
punctually paid.” Interest was not paid on the day fixed. The mort¬ 


is. C02) 26 Bom 241 (245): 3 Bom L R 876 
(DB). Venkatrao v. Mahableshwar. (Case 
not governed by the Transfer of Property 
Act.) 

(’21) 8 AIR 1921 Mad 229 (230): 62 Ind Cas 
505 (DB), Arunachallam Chettiar v. Raja 
of Kalahasti. (Per Wallis, C. J.; Sadasiva 
Aiyar, J., contra.) 

C15) 2 AIR 1915 Nag 133 (135): 11 Nag 
L R 153: 30 Ind Cas 981 (982), Karnidan v. 
Meghraj. (Where, however, there is a 
covenant not to call in the money for a 
certain period, no default in payment of 
interest will enable the mortgagee to sue.) 


16. (’21) 8 AIR 1921 Mad 229 (230): 62 Ind Cas 
505 (DB), Arunachallam Chettiar v. Raja of 
Kalahasti. 

17. (’97) 24 Cal 382 (384) (DB), Latifunnessa 
v. Dhan Kunwar. 

18. (’19) 6 AIR 1919 Cal 520 (521): 50 Ind Cas 
71 (DB), Bhuthnath Bose v. Kali Prasad 
Patra. 

19. (15) 2 AIR 1915 Oudh 31 (54): 30 I. C. 323 
(DB). Narendra Bahadur Singh v. Oudh 
Commercial Bank Ltd., Fyzabad. 

20. (’28) 15 AIR 1928 Oudh 289 (290): 3 Luck 
439: 112 Ind Cas 130 (FB), Ram Koer v. 
Patraj Koer. 
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gagee sued before the expiry of five years. It was held that 
“punctually” meant payment on the day fixed. Payment, nine days 
after the due date, was not good payment. The mortgagee, therefore, 
was held entitled to sue before the expiry of the period. 

6. Failure to pay interest. — Under this section, the right to sue for 
foreclosure or sale arises, when the ‘mortgage-money has become due. 
Under the second paragraph of S. 58, the ‘principal and interest of which 
payment is secured is “mortgage-money”. But the general P r “ cl Ple 13 tha 
interest is accessory to the principal and cannot be recovered apart from 

the principal to which it is accessory. 1 Where therefore, the 
has not become due the mortgagee has under this section no right to demand 
a sale of the mortgaged lands for the ^yment of interest alone The v e, ^ 
expressed by Wallis, C. J., in ‘ArunacheUam Chettiar v. Raja of Kalah t 
namelv that the mortgagee is entitled under this section to realise the 
toterest in arrear ™ y sale of a portion of the security, even where the prm- 
ripal money has not become due, as interest is included in the term mortgage- 

money, is, it is submitted, not correct. There may, 3 ^ 

stipulation to that effect in the mortgage-deed in which ca ®®* h e mortgagee 
right will be governed by the express terms of the contract and the 
will be entitled to sell the mortgaged security for the arrears ot interest 

alone* 4 

7. Failrue to pay instalments.-Where the mortgage-money is agreed 
to be paid by instalments and the mortgagor commits default it >s doubtful 
if the mortgagee can sue for sale or for foreclosure under this section fo 
part of the mortgage-money, though he can obtain a money-decree fo 
amount due. Whefe, however, the parties agree to a low a ^closure or 

sale for part of the mortgage-money, the mortgagee is^^^Ramavya v 

portion of mortgage security as each instalment falls due. In Kamayy • 
Venkatarama Gurraju’, 2 the express covenant to pay as each instalment fell 
due was hTld to carry’with it the right to sale and the mortgagee was held 
entitled to recover the same by sale of a portion of the mortgage security. 
It is also established that if under the deed the mortgagee is restrained from 
enforcing his security until all the instalments have become due, the 
mortgagee has no right to sue for sale or foreclosure on default of one 

instalment. 8 


8 Right to sue under this section, if can arise apart from the terms of 
the contract.—The mortgage-money may also become due for the Purpose 
of this section apart from the terms of the mortgage-deed. Clauses (b), (c) 


21. (1898) 1 Ch 343 (349): 46 W R (Eng) 230: 
67 L J Ch 135: 77 L T 665: 14 T L R 157. 
Leeds and Hanley Theatre of Varieties v. 
Broadbent. 

SECTION 67 NOTE 6 

1 . See the A I R. Commentaries on the Limi¬ 
tation Act, 2nd (1942) Edn.. Art. 63. Note 1. 

2. ('19) 6 AIR 1919 P C 150 (151): 42 Mad 813: 

46 Ind App 151: 51 Ind Cas 185 (PC). 

Ramabhadra Raju v. Maharaja of Jaypore. 
(But see (’17) 4 AIR 1917 Mad 743 (743): 35 

I. C. 104 (DB). Subbiah Chetty v. Kuppam- 
Tnal.l 

3 . (’21) 8 AIR 1921 Mad 229 (230): 62 Ind Cas 
505 (DB). 

4. C19) 6 AIR 1919 P C 150 (151): 42 Mad 
813 (819): 46 Ind App 151: 51 Ind Cas 185 
(PC), Rambhadra Raju v. Maharaja of 
Jaypore. 


C04) 31 Cal 922 (927): 8 Cal W N 264 
(DB). Kashi Pershad Singh v. Jamuna 
Pershad Sahu. (Mortgage bond providing 
that if interest was not paid for three 
consecutive years, creditors to institute a 
suit for interest only and recover it by 
sale of mortgaged property—Mortgagee held 
could realize arrears of interest by sale.) 

SECTION 67 NOTE 7 

1. (’15) 2 AIR 1915 Nag 133 (135): 11 Nag L R 
153: 30 Ind Cas 981. Karnidan v. Mephraj. 

2. (’03) 13 Mad L Jour 2 (3) (DB). (And also 
personally from the mortgagor.) 

3 . (’02) 15 C P L R 78 (80). Kamad Singh v. 
Raja Raghoji Rao. 

(’15) 2 AIR 1915 Nag 133 (135): 11 Nag L R 
153: 30 Ind Cas 981 (982), Karnidan v. 
Meghraj. 



1192 [ S 67 N 8-10] 


RIGHT TO FORECLOSURE OR, SALE 

. - x .:. 


and (d) of S. 68 describe the circumstances under which the mortgagee can 
sue for the mortgage-money, although it has not become due under the terms 
of the mortgage contract. As to whether in such cases the mortgagee has a 
right to sue ‘for sale’ of the mortgaged property, see Note 17 on S. 68. 

9. “Before the mortgage-money has been paid or deposited as herein¬ 
after provided.” — A mortgagee has a right to obtain a decree for foreclosure 
or sale only before the mortgage-money has been paid or deposited. Where 
the mortgage-money is paid, the mortgage is extinguished and no question 
of foreclosure or sale will arise. 1 

As regards the deposit of mortgage-money by the mortgagor a pro¬ 
vision has been made by S. 83 and the words “as hereinafter provided” refer 
to that provision. Where a deposit complies with the requirements of that 
section the mortgagee will not be entitled to a decree for foreclosure or sale 
whether he accepts or refuses the deposit. For example, where the mortgagee 
accepts the deposit, the mortgage is discharged and no question of fore¬ 
closure or sale will arise. Where the mortgagee refuses to accept the deposit 
which still lies in a Court, and sues on his mortgage, and it is found on taking 
accounts that nothing is due on the mortgage, no decree for foreclosure or 
sale will be necessary. Where, however, the deposit is held invalid, it will 
amount to no deposit and there will be no bar to the passing of the decree 
for foreclosure or sale according to this section. 2 ■ • ; 

In the undermentioned case 3 the mortgagee after receiving a notice 
of deposit went to withdraw it but finding that it had been withdrawn by 
a pleader purporting to act under his authority, filed a suit for foreclosure. 
It was held that the words “as hereinafter provided” make it perfectly clear 
that a deposit under S. 83, in so far as it is contemplated here, must mean 
a deposit which has been accepted and acted on by the mortgagee in terms 
of that section. It was also held that where facts showed that the Court 
could not place the money in the hands of the mortgagee, the deposit, for all 
practical purposes would be an illusory transaction and would not be legal 
deposit under S. 83 such as might be supposed to affect the rights of the 
parties one way or the other, and consequently, the mortgagee would be 
entitled to obtain a decree for foreclosure. 

This section debars the mortgagee from obtaining a ‘decree’ for fore¬ 
closure or sale after a deposit by mortgagor. It does not preclude him from 
‘instituting a suit’ on his mortgage. In ‘Sitaramayya v. Venkatramana’ 4 the 
mortgagee was held entitled to sue on his mortgage after a deposit was made 
by the mortgagor but before the notice of it was served on him. ' ‘ 

10. Effect of foreclosure. — A suit for foreclosure is a suit to obtain a 
decree that the mortgagor shall be absolutely debarred of his right to redeem 
the property. Fore-closure is not a thing which can be effected by the act of 
parties. It can be effected only by the order of Court, in a suit properly con¬ 
stituted for that purpose. 1 The effect of passing such a decree is that it 
extinguishes the mortgagor’s right to redeem and makes the mortgagee an 
absolute owner of the property from the date of the decree. 2 It has virtually 


SECTION 67 NOTE 9 

1. C33) 20 AIR 1933 Mad 879 (882): 57 Mad 
195: 148 Ind Cas 1121 (DB). Daso Polai v. 
Narayana Patro. 

(’ll) 11 Ind Cas 410 (412) (DB) (Lah), 
Divan Chand v. Khushal Singh. (Admis¬ 
sion of redemption in mutation proceed¬ 
ings bars him from enforcing the mort¬ 
gage.) 

2. See Notes 17 and 20 on Section 83. 

3. (41) 28 AIR 1941 Cal 18 (19, 20): 192 Ind 


Cas 781. Horay Krishna v. Sashi Bhusan. 
(AIR 1924 All 26: 45 All 592, relied on.) 

4. C88) 11 Mad 371 (372) (DB). 

SECTION 67 NOTE 10 . 

1. (1915) 1 Ch 22 (24): 84 L J Ch 129: 112 L T 
151: 21 Manson 395, In re Famol, Eades, 
Irvine & Co. Ltd.; Carpenter v. The Com¬ 
pany. 

2. (1881) 6 Q B D 345 (360): 29 W B (Eng) 
904 : 44 L T 327: 50 L J Q B 473, Heath v- 
Pugh. 
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the effect of an out and out transfer in favour of the mortgagee. 3 

In the undermentioned case 4 a Hindu widow entitled to a life estate 
purported to mortgage the whole of the proprietary interest in the property. 
A decree for foreclosure was passed on the mortgage in respect of the whole 
interest. A reversioner of the widow claimed to redeem the property. It 
was held that the decree for foreclosure passed in the above circumstances 
could not bind the reversioner and that he could redeem the property in spite 
of the foreclosure decree. 


11. Effect of sale under mortgage-decree.—The mere passing of a final 
decree for sale or the actual sale of the mortgaged property under it, does 
not put an end to the mortgage security. It is only on the ‘confirmation’ of the 
sale that the mortgage security is extinguished 1 and the effect of it is to pass 
to the purchaser the interest both of the mortgagor and the mortgagee. 2 

12. Clause (a). -— Clause (a) of the section before amendment was as 
follows: 


“(a) to authorise a simple mortgagee as such to institute a suit for 
foreclosure, or an usufructuary mortgagee as such to institute a suit for 
foreclosure or sale, or a mortgagee by conditional sale as such to insti¬ 
tute a suit for sale; or”. 

It will be noticed that only a simple mortgagee and a usufructuary mortgagee 
were expressly debarred from obtaining a decree for foreclosure. Other 
mortgagees such as a mortgagee by deposit of title deeds and an English mort¬ 
gagee could get a decree for foreclosure. The object of the Legislature in 
introducing the amendment was to restrict the remedy of foreclosure only 
to certain classes of mortgages. In their Report the Special Committee observe 
as follows 

“Under the present law (i.e., before amendment) the remedy by way 
of foreclosure is open to a mortgagee in the case of a mortgage by condi¬ 
tional sale and in an English mortgage, as also in anomalous mortgages, 
by the terms of which the mortgagee is entitled to foreclose. By Rule 
4 (2) of O. 34 of the Code of Civil Procedure, 1908, the Courts in India 


(1916) 1 Ch 452 (461): 85 L J Ch 360: 114 
L T 914: 60 S J 352, Wakefield <£ Barns¬ 
ley Union Bank, Ltd. v. Yates. 

(’31) 18 AIR 1931 Sind 107 (109): 25 Sind 
L R 405: 134 Ind Cas 373, Kalumal Tolaram 
v. Ahmed Nur Mahomed. (Arbitrator duly 
appointed by parties can pass an award to 
the same effect.) 

C14) 1 AIR 1914 All 63 (64): 36 All 327: 
23 Ind Cas 559 (DD), Munna Lai v. Munun 
Lai. 

(’77) 3 Cal 508 (510): 1 Cal L R 343 (DB). 
Sham JVarain v. Ragho Burdyal. (Obiter.) 

I See also (’83) 7 Bom 532 (535). Ladu 
Chlmaji v. Babaji Khanduji. 

(1881) 7 App Cas 235 (238): 30 W R (Eng) 
553: 51 L J Q B 367: 46 L T 321. Pugh v. 
Heath] 

3. [See (’42) 29 AIR 1942 Cal 452 (454): 202 
Ind Cas 477 (DB), Chandl Charan v. Tara- 
nath. (A executing a kabullat in favour of 
B —Kabullat containing a covenant that if 
A makes a &ift of or sells or otherwise 
transfers the land then he and the vendee 
or transferee would be bound to pay B 
Jth of the price of the land —A mortgaging 
property by conditional sale—Held, mort¬ 
gage by conditional sale followed by 
decree for foreclosure and taking of pos¬ 


session thereunder constituted a “transfer'’ 
contemplated by the kabuliat.)) 

4. (31) 18 AIR 1931 Oudh 358 (362): 6 Luck 
715: 134 Ind Cas 816 (DB), Swami Dayal 
v. Ramadhar. (32 Cal 296: 32 Ind App 23 
(PC), followed.) 

SECTION G7 NOTE 11 

1. See the Code of Civil Procedure. O. 34, R. 

5. Note 13 in the Appendix. 

2. (76) 1 All 236 (238) (FB), Akhe Ram v. 
Nand Kishore. (Sale in execution of a 
simple money decree obtained on a simple 
mortgagj.) 

i(’30) 17 AIR 1930 Bom 221 (222): 125 Ind 

Cas 905 (DB), Gungudhar v. Laxman 

Mahadeo. 

C80) 5 Bom 8 (12. 13) (DB). Shaik Abdulla 
Saiba v. Haji Abdulla. 

(’92) 16 Bom 486 (491) (DB). Dadoba 

Arjunji v. Damodar Raghunath. 

(’86) 10 Bom 224 (226) (DB). Mohan 

Manor v. Togu Uka. 

( 70) 7 Bom II C R (A C) 146 (148), 

Kasandas Laldas v. Pranjivan Asharam. 
t(’76) 1 All 240 (245) (FB). Khub Chand v. 
Kalian Das. 

CO 8) 7 Cal L Jour 1 (30) (DB). Bhawani 
Koer v. Mathura Prasad. 
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have been empowered, when a suit is brought for foreclosure, to direct 
a sale in lieu of foreclosure. The discretion conferred by that rule on 
the Courts has been exercised in different ways, some Courts refusing 
foreclosure, while others have granted it. We understand that in 
Allahabad foreclosure decrees are more frequent. As to equitable 
mortgages by deposit of title deeds also, a different practice prevails in 
different Courts. In Calcutta and Allahabad the Courts have invariably 
refused foreclosure in such cases (24 Cal. 348; 14 All. 238), while in 
Bombay foreclosure decrees are sometimes passed (14 Bom. 269). 

“The question is discussed by the late Sir Rash Behari Ghose in the 
5th Edition of his ‘Law of Mortgage’ at page 32 where he says: 

‘But although sales take place more frequently now, foreclosure is still 
a common method of working out the rights of mortgagees in England. I 
may, however, be permitted to observe that in complicated cases, the 
rights of the parties can be adequately protected only by a decree for 
sale; foreclosure being both a cumbrous and dilatory method of procedure. 
When the Transfer of Property Act was under consideration, it was pro¬ 
posed in this country to do away with foreclosure altogether, and to give 
the mortgagee only the right to realise his security by a sale of the pledge. 
But it was thought by the then Law Member of the Governor-General’s 
Council that the amount of simplicity which would be thus gained would 
not justify the amount of disturbance which would be created by such a 
change in the law. I, however, venture to doubt whether the slight dis¬ 
turbance which would have been created by such a law would have been 
too dear a price to pay for the elegance and simplicity which such a mea¬ 
sure would have given us. At any rate the gain to the community would 
have been sufficient compensation for any possible disturbance. The 
right of a mortgagee to foreclose, we should remember, naturally grew 
in England out of the form of an English mortgage, which consists of a 
transfer of ownership, accompanied by a condition for re-transfer upon 
due payment of the debt, probably the rudest method, as Professor 
Holland points out, in which security can be given for the fulfilment of 
an engagement. In many of the States of America, as well as in Ireland, 
sale is regarded as the most appropriate remedy on a mortgage. The 
same practice is followed in countries which have adopted the Roman 
law as the basis of their jurisprudence. In English law, however, the 
more cumbrous mode of proceeding has stood its ground down to the 
present day, but it may be affirmed without much temerity that fore¬ 
closure with its successive periods of redemption, its liability to be re¬ 
opened, and the manifest inadequacy of the remedy in complicated cases, 
is doomed even in England.’ 

“In Wiltsie on ‘Mortgage Foreclosure’, Vol. 1, p. 5, 3rd Edn. (an Ame¬ 
rican work), it is observed: 

‘Strict foreclosure or foreclosure without a sale was a procedure greatly 
used in England at one time and its purpose was to perfect in the mort¬ 
gagee an absolute title, instead of to obtain a decree for sale; the Courts 
in most States recognise this method, but allow its use only in exceptional 
cases, owing to its severity upon the rights of the owner of the equity 
of redemption’. 

“We, therefore, consider it desirable to confine the remedy of fore¬ 
closure to the case of a mortgage by conditional sale or an anomalous mortgage 
where, by the express terms of the deed, the parties have stipulated for fore¬ 
closure; and to disallow it in all other cases.” 

13. Remedy of a simple mortgagee.—Under this section a simple mort- 
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gagee has the right to obtain only a decree for sale. 1 He cannot obtain a 
decree for foreclosure. 2 The provision in a deed of simple mortgage entitling 
the mortgagee to enter into possession in case of default of payment on the 
specified date does not take away the right of sale given to the mortgagee. 15 

In the undermentioned case 4 a simple mortgagee sued to enforce his 
mortgage and the Court, instead of granting him a decree for sale ordered 
that in case of default in payment of the amount, the mortgagee should be 
put in possession of the property. In appeal the Judicial Committee held that 
this was wrong, and that the only decree that could be passed on a simple 
mortgage was a decree for sale. * a 

Even before this Act a simple mortgagee had the right to enforce the 
mortgage by sale. 5 The usual practice was to sue for the mortgage-money, 
praying that the lien might be declared on the property. Then having obtained C j, 
a decree the mortgagee asked for execution by sale of the mortgaged property. ^ Z 
This prayer is not now necessary and the mortgagee can directly ask for sale 
of the property under this section. 0 

In the Punjab the Transfer of Property Act does not apply but a simple 
mortgagee has a right of sale as the hypothecation itself implies such a right.' 

14. Remedy of a mortgagee by conditional sale. — A mortgagee by con¬ 
ditional sale enjoyed the right of foreclosure before the Transfer of Property 
Act. This section does not make any change in the rights and liabilities of 
the mortgagor and the mortgagee as they existed before. It only provides 
for a different procedure for the enforcement of those rights. 1 By the former 
part of clause (a), a mortgagee by conditional sale is entitled to bring a suit 
for foreclosure; by the latter part he is forbidden from suing for a sale of 
the property. The result is that the only remedy of a mortgagee by condi¬ 
tional sale is to institute a suit for foreclosure.- 


SECTION 67 NOTE 13 

1. ('18) 5 AIR 1918 P C 34 (34): 45 Ind App 
130 : 40 All 407 : 45 Ind Cas 798 (PC), Het 
Ram v. Shadi Ram. 

•(’96) 19 Mad 249 (253): 23 Ind App 32 
(PC), Papamma Rao v. Ramachandra 
Razu. 

(’ll) 10 Ind Cas 272 (272) (PC), Ungam 
Krishna Bhupati v. Manya Sultan Bahadur 
of Vizianagaram. 

(’03) 6 Oudh Cas 151 (152), Kunar Binda 
Bakhsh Minor v. Abdul Samad Khan. 
t(’12) 34 Ail 640 (645): 17 Ind Cas 632 
(634) (DB), Nandan Singh v. Jumman. 

(’78) 1 All 611 (613) (DB), Ganga Prasad 
v. Kusyari Din. 

2. (31) 18 AIR 1931 Mad 626 (628, 629): 54 
Mad 565: 133 Ind Cas 504, Surya Rao v. 
Gokuldass. 

(Though he Is not entitled to possession, 
he con ask for the appointment of a Re¬ 
ceiver.) 

C31) 18 AIR 1931 Mad 542 (547): 133 Ind 
Cas 497 (DB), Chandramma v. Seethan 

Naidu. 

3. (03) 13 Mad L Jour 2 (3) (DB), Ramayya 
v. Venkatarama Gurraju. 

('ll) 10 Ind Cas 272 (272) (PC). Ungam 
Krishna v. Manya Sultan. 

(1862-63) 1 Mad H C R 114 (115) (DB). 

Annastoami v. Narranaiyan. 

4. (’96) 19 Mad 249 (253): 23 Ind App 32 
(PC), Popamma Rao v. Ramchandra Razu. 


Also see S. 58, Note 30 and S. 76. Note 4. 

5. (’97) 21 Bom 267 (272) (DB), Yeshwant v. 
Vithal. 

(’99) 23 Bom 781 (785): 1 Bom L R 461 
(DB), Krishnapa v. Babaji. 

(’89) 2 C P L R 57 (58). Ghasiram v. Duli- 
chand. 

6. (’89) 2 C P L R 57 (58), Ghasiram v. 
Dulichand. 

7. (’29) 16 AIR 1929 Lah 289 (290): 116 Ind 
Cas 214, Ghulam Muhammad v. Muham- 
Hussain. 

SECTION 67 NOTE 14 

1. ( 86) 12 Cal 583 (589) (FB), Bhobo Sundari 
v. Rafchal Chunder. 

(’87) 14 Cal 451 (455) (DB). Baiji Nath 

Prasad v. Moheshwari Prasad. 

2. t('42) 29 AIR 1942 Nag 88 (90): ILR (1942) 
Nag 357 : 200 Ind Cas 709 (DB), Dau Balw- 
antsingh v. Mt. Bindabai. (In a case of 
foreclosure, the right conferred on the 
mortgagee is not to sue for money but to 
take steps to perfect his title to the pro¬ 
perty.) 

(’26) 13 AIR 1926 All 493 (493): 48 All 302 : 
94 I. C. 849 (DB), Sheoram Singh v. Babu 
Singh. 

(’29) 16 AIR 1929 All 421 (428): 51 All 780 : 
121 Ind Cas 211 (DB), Kalika Prasad v. 

Ajudhia. 

(’93) 16 Mad 64 (66): 2 Mad L Jour 155 
(DB), Ammanna v. Gurumurthi. 

(’93) 20 Cal 269 (272) (DB). Nilcomal Pra- 
• manick v. Kamini Koomar Basu. 
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As to the procedure adopted for foreclosure before the Act, see Notes 
on S. 58 and the undermentioned cases. 3 

In the Punjab also a mortgagee by conditional sale has a right of fore¬ 
closure But this Act being inapplicable to that Province, the procedure to be 
followed for foreclosing is that which is laid down m the Bengal Regulation 
XVII of 1806. 4 See also Notes on S. 58. 

A mortgagee by conditional sale of an intangible property also has got 

a right of foreclosure. 5 , . ' 

15. Remedy of a usufructuary mortgagee. — Before the Act was passed 
it was held in some cases that a usufructuary mortgagee could not sue for 
foreclosure or for sale; 1 in the undermentioned case 2 a decree for sale was 

passed. # . , 

Under this section a usufructuary mortgagee, as such, is not entitled 
to sue for a decree for foreclosure or for sale of the m ortgaged property. _ 


[See also (1900) 23 All 1 (4): 1900 All WN 
178 (DB). Bnldeo Singh v. Jagoo Ram. J 

3. (*78) 3 Cal 397 (404. 405): 5 Ind App 18 
(PC). Norender Narain Singh v. DtoarJca 
Lai Mundur. 

(87) 14 Cal 451 (453) (DB). Baijnath Per shad 
v. Moheshiuart Pershad. 

('88) 15 Cal 357 (360) (DB). Umesh Chunder 

Das v. Chunchun Ojha. 

(’86) 8 All 388 (392): 1886 All W N 140 
(DB). Sita Baksh v. Lalta Prasad. 

(’06) 28 All 496 (507): 33 Ind App 107 (PC). 
Hub Ali v. Wazir-urt-nissa. 

4. (’33) 20 AIR 1933 Lah 174 (175): 145 Ind 

Cas 159. Badri Das v. Basu. 

(’20) 7 AIR 1920 Lah 345 (346): 1 Lah 292: 
58 Ind Cas 11 (DB). Gordhan Das v. Mt. 
Rukman. 

5. (’15) 2 AIR 1915 Cal 161 (167. 168): 42 Cal 
455 : 27 Ind Cas 400 (DB). Mahamaya v. 
Haridas. (Mortgage of a turn of worship 
of Kalighat shrine which is transferable 
according to the custom.) 

SECTION 67 NOTE 15 

1 . (’81) 1881 All W N 71 (71) (DB), Laljimal 
v.Mohan Lai. 

(’70) 13 Suth W R 445 (446) (DB), Kewul 
Sahoo v. Rash Narayan Singh. 

(’75) 24 Suth W R 426 (426) (DB), Shaikh 
Golam v. Mt. Sojhra. 

(’82) 4 All 281 (282): 1882 All W N 33 
(DB), Sheo Narain v. Jaigobind. 

(’82) 4 All 245 (247): 1882 All W N 31 
(DB), Mahesh Singh v. Chauharpa Singh. 

2. (’14) 1 AIR 1914 All 350 (350): 24 Ind Cas 
867 (DB), Bihari Lai v. Deoki NandanLal. 

3 . (’04) 1 All L Jour 20 (25) (DB), Azimdad 
Khan v. Ghansam Das. (And if he does 
not get possession, he can sue for the 
money paid.) 

•{■(’09) 31 All 318 (322): 1 Ind Cas 208 (209) 
(DB), Khuni Lai v. Madan Mohan Lai. 

(’92) 1892 All W N 66 (67), Latai Ram v. 
Anant Ram. 

(’89) 11 All 367 (371): 1889 All W N 140 
(DB), UTnda v. Umrao Begam. 

(’33) 20 AIR 1933 Lah 151 (152): 141 Ind 
Cas 377 (DB), Mahomed Abdullah v. Mo¬ 
hammad Yasin. * 


(’89) 12 Mad 109 (112) (DB), Chathu v. 
Kunjan. 

(’91) 15 Mad 174 (178) (DB), Samayya v. Na- 
galingam. (Overruled in AIR 1919 Mad 
1164 : 41 Mad 259 (FB) on another point.) 
(’99) 22 Mad 350 (351) (DB), Sridevi v. 
Virarayan. (A "kanmon," in the mortgage 
aspect of it is a usufructuary mortgage and 
hence mortgagee cannot sue for sale.) 

(’92) 16 Bom 172 (177) (DB). Hanmant 

Ramchandra v. Babaji. 

(’98) 20 All 401 (407): 1898 All W N 90, 
Imdad Husain v. Badri Prasad. (The mort¬ 
gagee is entitled to remain in possession 
not only for principal but also for the 
arrears of interest.) 

(’03) 26 All 14 (17): 1903 All W N 177 
(DB), Bhagwan Das v. Bhatoani. 

(’16) 3 AIR 1916 PC 169 (172): 34 Ind Cas 
900 (PC), Ram Narain v. Adhindra. 

(’29) 16 AIR 1929 Cal 304 (305): 119 Ind 
Cas 292 (DB), Bhabani Charan v. Kadam- 
bini Dassi. (But he can sue for sale if the 
terms of the deed allow him to do so.) 

(’37) 24 AIR 1937 Pat 94 (96): 167 Ind Cas 
755, Udai Singh v. Bhuneshamath Singh. 
(’05) 2 Cal L Jour 493 (495) (DB), Abdul 
Iasalam v. Mt. Rafiat. 

(’97) 24 Cal 677 (680) (DB), Luchmeshar 
Singh v. Dookh Mochan Jha. (Unless there 
is anything in the contract which would im¬ 
ply the right.) . . 

t(’33) 20 AIR 1933 Mad 613 (615): 56 Mad 
892 : 148 Ind Cas 1029 (DB), Damodara 

Shanbhogue v. Chandapur Pujari. 

(’02) 5 Oudh Cas 286 (292) (DB), Kallu v. 

Daya Ram. 

(’15) 2 AIR 1915 Cal 376 (377): 27 Ind Cas 
800 (DB), Basuian Singh v. Mahamma 

Fariz. . ... -.j 

(’36) 23 AIR 1936 Pesh 48 (51): 161 Ind 

Cas 155 (DB), Bishan Das v. Wand Ram. 

('ll) 35 Bom 288 (292): 10 Ind Cas 8iz 

(812) (DB). Marti Lai v. Motibhai. 

(’18) 5 AIR 1918 Cal 797 (797): 41 tod ® 
406 (DB), Agorenath Shah v. Natabar B 

(■27) 14 AIR 1927 All 341 (342): 1°° 

Cas 577. Mt. Nazir-un-nissa v. Mt. Asij 

Begum. 
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Before the year 1929 a mortgagee under a mortgage which was a 
combination of a simple and a usufructuary mortgage, could bring the pro¬ 
perty to sale by virtue of the covenant for sale.* The same will even now be 
the case, though such mortgages are now classed as anomalous mort pages 5 
Where there is no stipulation for sale but only a personal covenant to pay 
there is a difference of opinion as to whether the mortgagee will be entitled 
to ask for sale of the property on the strength of the covenant to repay. One 
view is that the mortgagee can sue for sale of the properly on the strength 

of the covenant.* While according to the other view 7 the mortgagee cannot 
sell the property. See also S. 58, Note 35. 

As to the question whether a usufructuary mortgagee, who is not given 
possession by the mortgagor, can sue for sale of the mortgaged property, see 
Notes 5 and 17 on Section 68. 6 & 1 p 

the P re ? idenc y Bombay, before the Act was made applicable 

ri v htS f°i f Q a 07 n °c tg i a c ge ? Wlth possession were governed by the Bombay 
Regulation V of 1827, S. 15 clause (3). For the law under that Regulation 
see the undermentioned cases. 8 


(•40) 27 AIR 1940 Cal 437 (438) (DB). Abhoy 
Charan v. Harendra Chandra. 

(’41) 28 AIR 1941 Mad 885 (886) (DB). 

Palaniappa Chettiar v. Periaswami Konar. 
ISee C01) 23 All 432 ( 433): 1901 All W N 
124 (DB). Ghulam Ali v. Sagir-ul Nissa 
Bibi. (Position of a mahomedan widow in 
possession of her husband’s estate in lieu 
of dower debt, explained.) 

( 98) 21 All 4 (10): 1898 All W N 167 (DB). 
Jafer Hosen v. Ran jit Singh. (Mortgage 
deed of a mixed character—Partly simple 
and partly usufructuary— Held that the 
mortgagee was entitled to a decree for 
sale.)] 

4. (’43 ) 30 AIR 1943 Sind 59 (61): ILR (1942) 
Kar. 452 : 204 Ind Cas 574 (DB). Hundaldas 
v. Balukhan. (AIR 1929 PC 139 : 4 Luck 
363 : 56 Ind App 299 (PC) followed.) 

C29) 16 AIR 1929 PC 139 (141): 4 Luck 
363 : 56 Ind App 299 : 116 Ind Cas 414 
(PC). Narsingh Partab Bahdadur Singh v. 
Mohammad Yaqub. 

5. See Notes on Section 58. 

6. (’43) 30 AIR 1943 Sind 59 (61): ILR (1942) 
Kar. 452 : 204 Ind Cas 574 (DB), Hundala- 
das v. Balukhan. 

t('90) 14 Mad 232 (234) (DB). Ramayya v. 
Guruva. 

t('93) 17 Mad 131 (133): 4 Mad L Jour 
50 (FB), Sivakami Ammal v. Gopala Savun- 
dram . 

(’96) 19 Mad 411 (413): 6 Mad L Jour 210 
(DB), Udayana Pillai v. Senthivelu Pillai. 
(’03) 27 Mad 526 (527): 14 Mad L Jour 61 
(FB), Kangaya Gurukal v. .Kalimuthu 
Annavi. (The mortgage was a combina¬ 
tion of simple and usufructuary mortgage.) 
(’33) 20 AIR 1933 Mad 613 (615): 56 Mad 
892 : 148 Ind Cas 1029 (DB). Damodara 
Shanbhogue v. Chandapuri Pujary. (On 
facts held there was no personal covenant.) 
(’03) 5 Bom L R 119 (121) (DB), Shridhar 
■ v. Gangaram. 

C93) 17 Bom 425 (428) (DB), Mahadaji v. 

Jotl. 

t(’10) 6 Nag L R 20 (25): 5 Ind Cas 701 


(704). Fida Ali v. Ismailji. 
t(’10) 34 Bom 462 (466): 7 Ind Cas 446 
(446) (DB), Dattambhat v. Krishnabhat. 
C66) 6 Suth W R 283 (284) (DB). Munnoo 
Lai v. Reet Bhoobun Singh. 

CIO) 6 Ind Cas 153 (153) (DB) (Cal). Pi- 
tambar Purkait v. Madhu Sudan. 

(’35) 22 AIR 1935 Lah 103 (104): 16 Lah 
616 : 158 Ind Cas 194 (DB). Qadir Parast v. 
Mehr Nur. 


Also See S. 68 Note 17 and S. 98 Note 5. 

7. (’42) 29 AIR 1942 All 326 (327): ILR 

(1942) All 368 : 203 Ind Cas 135 (DB). Ram 
Lai v. Mt. Genda. (Following AIR 1938 All 
418 : ILR (1938) All 714 (FB).) 
t(’38) 25 AIR 1938 All 418 (421): ILR 
(1938) All 714 : 176 Ind Cas 492 (FB), Kan- 
haiya Prasad v. Mt. Hamidan. 
t(’05) 28 All 157 (160): 1905 All W N 226 
(DB), Kashi Ram v. Sardar Singh. 

(’33) 20 AIR 1933 Lah 151 (152): 141 Ind 
Cas 377 (DB). Mahomed Abdullah v. Mo¬ 
hammad Yasin. 

(’08) 10 Bom L R 615 (617) (DB). Krishna 
Bhaichand v. Hari Janardhan. 

Also see S. 58 Note 35 and S. 68 Note 17. 

8 ' 3 ™° m 462 (466): 7 Ind Cas 446 

1m 6 t DB) ’ Dattam bhat v. Krishnabhat. 

(S) had rIeht t0 Sell) 

(89) 13 Bom 90 (100): 13 Ind Jur 181 (FB), 
Motiram v. Vital . (Do ) 

803 ( , 8 * ) (DB) ' Shaik ldrus 
t Rahl T n - (Rieht of sale under the 
Regulation could be exercised only when 

’95) 20 ^ S° agr ^ ment t0 the contrary.) 

( 9o) 20 Bom 296 (298) mm 

Abaji v. Vyankatrao Ramarao. (Do ) 

C24) 11 AIR 1924 Bom 387 (388)? 80 Ind 

Cas 393 (DB), Nilkanth Balvant v. Vidya 

Shankar Bharati. (Do.) aya 

COD 3 Bom L R 156 (157) (DB). Krishnaji 
v.Vasudeo. (Held that the clause did not 
authorise mortgagee to sell property.) 

CIO) 34 Bom 128 (134): 4 Ind Cas 595 
(596) (DB). Parashuram v. Putlajirao. 

(Mortgagee could sell property.) 
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In the Punjab though this Act does not apply, a usufructuary mort¬ 
gagee has got no right to ask for sale of the property. 

16. Remedy of an English mortgagee. — The remedy of an English 
mortgagee was not restricted either to sale or foreclosure ^f° r ethe^end- 
ment in clause (a) in 1929. It was, therefore, held before 1929 that both the 
remedies, i.e., the remedy of sale and also of foreclosure 

the case of an English mortgage executed prior to 1st April 1980, this right 
to file a suit for foreclosure or sale is not affected by the Amending Act (XX 
of 1929) . la Under the present clause (a) the remedy of foreclosure being 
available to a mortgagee by conditional sale only, the remedy open to an 
English mortgagee is only by way of sale. 3 

If the mortgagor binds himself, whether expressly or impliedly, to pay 
the money personally, the mortgagee will be entitled to get a personal decree 
also against the mortgagor under O. 34 R. 6 of the Civil Procedure Code. 3 

It may also be noted that if both or any of the parties to an English 
mortgage are neither Hindus, nor Muhammadans, nor Buddhists, nor mem¬ 
bers of any race, sect, tribe or class from time to tune specified m this behalf 
bv the Provincial Government in the Official Gazette, the mortgagee will also 
have a right of sale of the mortgaged property ‘without the intervention of 
Court’ under S. 69, clause (a) besides the right of sale under this section 
which can be exercised only through the intervention of a Court. 

In the provinces to which this Act does not apply, an English mort¬ 
gagee v/ill be entitled to bring a suit for sale as well as for foreclosure as 

the case under the English law. 

17. Remedy of a mortgagee by deposit of title deeds.—Clause (a) of 
this section as it stood before the amendment in lg^ did not restrict the 
mortgagee by deposit of title deeds to any particular kind of suit. It was, 
therefore, held by the High Court of Bombay, following the English law, that 
he could bring a suit for sale of the property as well as f ° r f °y e ^ r ^ a ^ d 
High Court of Rangoon was also of the same view though it u s uall y ^ 

a decree only for sale. 2 The practice of the High Court o f Calcutta was to giv e 


9 . (’33) 20 AIR 1933 Lah 151 (152): 141 I. C. 
377 (DB), Mahomed Abdullah v. Moham¬ 

mad Yasin. 

(’73) 1873 Pun Re No. 57, page 83 ( 83) 
(DB), Gulam Hosein v. Mehtab. (Case be¬ 
fore Transfer of Property Act.) 

(•70) 1870 Pun Re No. 81 page 208 (209) 
(DB), Ramjee Dass v. Baba Kaka Nund. 

(Do.) 

SECTION 67 NOTE 16 

1. (’24) 11 AIR 1924 Mad 736 (737): 82 Ind 

Cas 399 (DB). Campbell v. Audikesaueiu. 
(’22)9 AIR 1922 Cal 52 (52): 70 Ind Cas 
158 (DB), Askaran .Baid v. Gobardhan 

Kobra. 

(See also (’87) 14 Cal 464 (481, 482) (DB). 
Lutchmiput Singh Bahadur v. Land Mort¬ 
gage Bank of India Lid.] 
la. (’46) 33 AIR 1946 Bom 499 (508): 227 Ind 
Cas 135. Fozmal Bhutaji v. Shridhar Vithal. 
[Art. 147. Lim. Act continues to be appli¬ 
cable to such suits.] 

2. t(’42) 29 AIR 1942 Cal 153 (158): ILR 

(1942) 1 Cal 326 : 201 Ind Cas 353 (DB). 
Saradindu Mukherjee v. Johar LalL (Suit 
to enforce such mortgage falls under Art. 
132 and not under Article 147, Limitation 

Act.) 


(•22) 9 AIR 1922 Cal 52 (53): 70 Ind Cas 
158 (DB), Askaran Baid v. Gobardhan Ko¬ 
bra. (Personal decree against the mortga¬ 
gor can be made even in appeal.) 

SECTION 67 NOTE 17 
(’90) 14 Bom 269 (273) (DB), Manekj » 

Framji v. Rustomji Nasertoanji. (Parsons, 

jsee also (’98) 22 Bom 164 (169) (D ® ) * 
Khushal v. Punamchand. (What rights th 
equitable mortgagee has against the mort¬ 
gagor depends upon the agreement Dei 
ween them-In the absence of 
English Law gave mortgagee a T1 &] 
call for the legal estate and right to f 
closure—The Transfer of Property Ac 
silent upon the subject.)] 

(’ll) 11 Ind Cas 783 (784) (DB) (Lo w 

Bur). M.L.R.M.A. Firm v. Ariff G°° la ^ 
(•16) 3 AIR 1916 Low Bur 20 (21 )-J 
Bur Rul 450 : 35 Ind Cas 288, Badier 
Man v. M.A.R.R.M. Chetty Firm. 

(See also (’28) 15 AIR 1MB1« 

5 Rang 558 : 105 Ind Cas 558 (DB). P _ 
v. Administrator-General of J??!* 

table mortgage-Decree for 
applying for personal decree in 
balance due-held, as there was no evidence 
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a decree for sale. 8 Under the present amended clause, a decree for 
foreclosure is restricted to a case of a mortgage by conditional sale and under 
certain circumstances to the case of an anomalous mortgage. Consequently, 
the remedy open to a mortgagee by deposit of title deeds under the present 
law is only by way of sale. 4 See also Notes on section 96. 


18. Remedy of an anomalous mortgagee.—Under S. 98, the rights and 
liabilities of the parties to an anomalous mortgage are to be determined ac¬ 
cording to the terms of the mortgage. Clause (a) of this section allows an 
anomalous in mortgagee to institute a suit for foreclosure if the right of fore¬ 
closure is given to him by the contract and does not debar him from institut¬ 
ing a suit for sale. It, therefore, follows that an anamolous mortgagee can 
institute a suit for sale, 1 as well as for foreclosure 2 if the right of sale or fore¬ 
closure is given to him by the contract of mortgage. 

Where in an anomalous mortgage such as a ‘lahan-gahan’ mortgage 
in Nagpur 3 the mortgagee is given a right of foreclosure and also of sale, and 
the mortgagee institutes a suit for foreclosure, the Court has a discretion 
under O. 34 R. 4, sub-r. (3), Civil Procedure Code, to pass a decree for sale 
instead of for foreclosure. Such a discretion can be used in the case of 
anomalous mortgages only. 4 

Before 1929 the mortgagee under a simple mortgage usufructuary, was 
allowed to institute a suit for sale there being a hypothecation of the pro¬ 
perty. 0 Such mortgages will now be included in the category of an anomal¬ 
ous mortgage and rights of the parties will be determined according to the 
terms of the contract of mortgage. 


The question whether a mortgagee under an anomalous mortgage has 
a right to sell or to foreclose, depends upon the intention of the parties as 

Cas 620 (DB), Mt. Mohan Devi v. Talib 


to show that the mortgagor bound himself 
personally to pay. auch decree could not be 
obtained.) ] 

3. (’97) 24 Cal 348 (350): 1 Cal W N 225. 
Srinath Roy v. Godadhur Das. 

(’86) 13 Cal 322 (326) (DB). Oo Noung v. 
Mating Htoon Oo. 

4. (’36) 23 AIR 1936 Rang 400 (401): 164 Ind 
Cas 751 (DB). S. R. M. M. C. T. M. Chet- 
tyar Firm v. Vyaravan .Chettyar. (This 
kind of mortgage has all the incidents of 
simple mortgage.) 

t(’36) 23 AIR 1936 Rang 290 (292): 14 

Rang 292 : 163 Ind Cas 850 (DB). Ally Ram¬ 
zan v. Messrs. Balthazar & Sons Ltd. 

SECTION 67 NOTE 18 

1. (’36) 23 AIR 1936 Pat 211 (222): 14 Pat 560 : 
158 Ind Cas 738 (DB). Janki Nath v. Asad 
Reza. 

2. t(’41) 28 AIR 1941 All 169 (170): ILR 

(1941) All 240 : 194 Ind Cas 520. UJagar Lai 
v. Lokendra Singh. 

r 13) 21 Ind Cas 457 (458) (DB) (All). Mano- 
har Singh v. Lachhman Singh. 

3. t(’40) 27 AIR 1940 Nag 156 (157): ILR 

(1941) Nag 607 : 190 Ind Cas 641 (DB). Sita- 
ram v. Krlshnarao. (AIR 1929 Nag 254 : 25 
Nag L R 187 (FB), followed.) 

C38) 25 AIR 1938 Nag 112 (113): ILR (1938) 
Nag 91 : 179 Ind Cas 129 (DB). Bhagwantrao 
v. Damodar. 

4. (’35) 22 AIR 1935 All 778 (781): 155 Ind Cas 
1106 (DB), Gotrind Prasad v. Shanti Swamp. 

I.-CM) 15 AIR 1938 Lah 145 (147): 181 Ind 


Mehdi Khan. 

CIO) 6 Nag L R 20 (25): 5 Ind Cas 701 (704), 
Fida Ali v. Jsmailji. 

t('33) 20 AIR 1933 Oudh 35 (36): 8 Luck 
190: 141 I. C. 464 (DB). Ram Khilwan v. 
Ghulam Husan. (Deed of mortgage was ex¬ 
ecuted in 1918 —Held that the relief must be 
determined with reference to law as it stood 
before 1929.) 

(’98) 21 All 4 (8): 1898 All W N 167 (DB). 
Jafar Hussain v. Ranjit Singh. 

(’08) 30 All 162 (162): 5 All L Jour 130 (DB), 
Narpat v. Ram Saran. 

(’10) 6 Ind Cas 795 (796) (DB) (All), Sala- 
matullah v. Parbat Singh. 

C13) 16 Oudh Cas 90 (92. 93): 19 Ind Cas 
748 (749), Lalta Prasad v. Hori Lai. 
t(’86) 1886 All W N 212 (213) (DB). Jugal 
Kishore v. Ram Sahai. 

(’87) 1887 All W N 119 (120) (DB). Chandra 
Kuar v. Subhkaran Das. 

C81) 1881 All W N 63 (64) (DB). Sana 

Baksh v. Nohar Pandey. 

(’88) 1888 All W N 171 (172) (DB). Umrao 
Begam v. Vali-Ullah. 

(’22) 9 AIR 1922 Pat 167 (169): 1 Pat 350 : 
65 Ind Cas 666 (DB). Jag Sahu v. Mt. Ram 
Sakhi. 

CIO) 6 Ind Cas 153 (153) (DB) (Cal), Pi- 
tambar Purkait v. Afadhu Sudan. 

I See also C 24) 11 AIR 1924 All 928 (928): 
84 Ind Cas 262, Sheo Kumar v. Nandan 
Dube.] 

Also see S. 68. Note 17. 
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evidenced by the terms of the contract. Thus, where, in an anomalous mortr 
gage the mortgagee was put in possession, the mortgage was for a fixed term, 
and it was provided that if the mortgagor did not pay on the stipulated date, 
the mortgagee should continue to be in possession, it was held that there was 
no right to bring the property to sale. 0 

In the undermentioned case, 6 7 not governed by the Act, certain pro¬ 
perty was mortgaged with possession for a period of three years with the 
stipulation that it would be redeemed after the expiry of that period. The 
mortgagee sued for sale on his mortgage after the expiry of the period. It 
was held that the mortgage was an anomalous one and that a decree for sale 
should be granted on principles of justice, equity and good conscience. The 
reason was stated by their Lordships as under: 

“The words with regard to redemption after the period of three years 
has elapsed clearly indicate that the redemption was considered to be 
‘de regueur’ at the end of the stipulated period and that it was not in¬ 
tended that the mortgagee should continue to occupy the land after¬ 
wards. In the circumstances it will be inequitable to refuse the relief 
asked for and to make the mortgagee wait till the mortgagor decides to 
redeem his property.” 

See also the undermentioned cases. 8 

19. Remedies of prior and puisne mortgagees against each other.— 
This section is not limited to the first mortgagee. The word “mortgagee” 
used in it refers to all mortgagees, whether prior or subsequent. The sec¬ 
tion does not qualify the right of the subsequent mortgagee so as to defer the 
enforcement of his rights under his mortgage until the prior mortgage is due 
or redeemed. 1 The prior mortgagee also is entitled to enforce his mortgage 
irrespective of whatever other claims there may be subsequent to his mort¬ 
gage. 2 Where, however, the prior mortgagee sues to enforce his mortgage, 
the puisne mortgagee is a necesary party to the suit under O. 34 R. 1 of the 
Code of Civil Procedure. Where a puisne mortgagee is a party to such a suit 
and a decree for sale or foreclosure is passed in favour of the prior mortgagee, 
the effect is to extinguish the puisne mortgagee’s security if the puisne 
mortgagee does not exercise his right of redemption or if his security is not 
expressly saved. 3 Where property is sold in execution of a decree obtained 


6. (’28) 15 AIR 1928 Mad 226 (226): 107 Ind 
Cas 511 (DB), Narayanamurthi v. N. Pru- 
dhvisinghi. 

7. (’36) 23 AIR 1936 Pesh 43 (45): 160 Ind Cas 
986 (DB), Saifullah Khan v. Chaman Lai. 

8. <T4) 1 AIR 1914 Mad 317 (318): 24 Ind Cas 
127 (DB), Kader Kutti v. Muhamad. (A 
kanom is a usufrutuary mortgagee apart 
from the reservation of the purapad and it 
is well understood in Malabar that it does 
not confer a right to bring the property 
to sale.) 

(T9) 6 AIR 1919 P C 121 (123): 15 Nag LR 
134 : 56 Ind Cas 717 (PC). Madho Rao v. 
Culam Mohiuddin. (Mortgagor to repay by 
instalments with interest or to redeem at 
any time—Mortgagee to remain in posses¬ 
sion— Held, mortgage was anomalous one 
and the conclusion to be drawn from its 
terms was that the parties never contem¬ 
plated sale.) 

(’07) 10 Oudh Cas 14 (16) (DB). Sardar 
Singh v. Collector of Shahjahanpur. (Mort¬ 
gage held anomalous and upon personal 
covenant to pay mortgagee held entitled to 
sale. 27 Mad 526 relied on.) 


SECTION 67 NOTE 19 

1. t('94) 22 Cal 33 (37) (DB). Kantiram v. 
Kutubuddin. 

(’27) 14 AIR 1927 Oudh 527 (527): 105 Ind 
Cas 12 (DB), Beni Madho v. Ram Bharose. 

2. (T4) 1 AIR 1914 Low Bur 178 (180): 24 
I. C. 468 (DB). Maung Maung v. Wightman 
& Co. 

3. (’04) 7 Oudh Cas 243 (247) (DB), Fayaz 
Hossein v. Praq Narain. 

(’06) 1906 All W N 112 (113). Ram Lai v. 
Lakhpat Rai. 

t(’32) 19 AIR 1932 Cal 126 (131, 132): 59 
Cal 117 : 138 Ind Cas 177 (DB). Kalipada 
Mukerji v. Basanta Kumar. 

(’28) 15 AIR 1928 Lah 505 (507): 112 Ind 
Cas 699. Ramji Das v. Haridas. 

(’22) 9 AIR 1922 Mad 307 (308): 68 Ind Cas 
667 (DB). Ragunathasami. Ayyangar v. 

Copauj Rao. 

(•16) 3 AIR 1916 Pat 64 (65): 1 Pat L Jour 
261 : 37 Ind Cas 433, Muhammad Raft 
Muhammad Askari. 

[See however (T5) 2 AIR 1915 All 297 
(298): 29 I. C. 757. Mt. Kazmi Jan v. Shib 
Char an. (Rights of puisne mortgagee are 
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“ a S r\ 4l J e = ubsec l uen t mortgagee is entitled to claim the surplus sale 
proceeds. But if the prior mortgage is satisfied before the sale in execution 
the subsequent mortgagee cannot ask for the sale of the property inXsame 

suit thI h ris e hts P of IS ?hp m0rtga8ee iS f 0t made a party to 1116 prior mortgagee’s 
“1 ’ V . ” ghts Puisne mortgagee remain unaffected by the decree 

passed m the suit He can either redeem the prior mortgage or brine a suit 

priOT n^rtef o ge f '7 ^ °J , the pro P ert y subject to the prior mortgage.” The 
, fa 6 a f° can ^ e a ^ res h suit on his mortgage against the miisne 
™Z*T e ’ f d T / ? uit iS Within time - Where, howlverftheprio/S 
fnh! has forec l° sed the mortgaged property under his mortgage and the 
subsequent mortgagee also is entitled to claim foreclosure only under his 


not affected where a money decree only is 
obtained on the prior mortgage.)] 

4. (’35) 22 AER 1935 Rang 26 (29): 155 I. C. 
954 (DB), Wan Taikya v. M. S. S. Chettyar 
Firm. 

5 (’24) 11 AIR 1924 Nag 346 (347): 76 Ind 

Cas 131, Doulatram v. Gulabchand. 

C18) 5 AIR 1918 P C 34 (34, 35): 40 All 
407 : 45 Ind App 130 : 45 Ind Cas 798 (PC). 
Hetram v. Shadiram. (Prior mortgagee 
obtaining decree for sale without implead- 
mg subsequent mortgagee—Decree not exe¬ 
cuted within the period of limitation- 
subsequent mortgagee suing for sale on 
his mortgage— Held, subsequent mortgagee 
was not bound by decree in prior mort¬ 
gagee's suit.) 

(’26) 13 AIR 1926 Rang 183 (184): 4 Rang 
96 : 97 I. C. 243 (DB), Ufa Kin Kyaxc v. R 
C. Dey. 

(16) 3 AIR 1916 Lah 219 (220): 1916 Pun 
Re No. 86 : 33 Ind Cas 815 (DB). Kishan 
Chand v. Ramsukh Das. (26 Mad 537 , 28 
Bom 153 followed.) 

C28) 15 AIR 1928 Lah 593 (595): 108 Ind 
Cas 173, Gian Chand v. Gopi Chand. (He 
can bring the property to sale or claim the 
surplus proceeds if it Is sold by prior 
mortgagee.) 

See also the Commentaries on the Code of 
Civil Procedure, O 34 R. 1, Note 19 in the 
Appendix. 

6. (’31) 18 AIR 1931 Oudh 157 (159): 132 
Ind Cas 767 (DB), Mathura Prasad v. 

Ghanshiam Das. 

(’26) 13 AIR 1926 Pat 94 (100) (DB), Sri- 
pat Singh v. Naresh Chandra. (Puisne 
mortgagee not impleaded in suit by prior 
mortgagee—Puisne mortgagee cannot re¬ 
deem property merely by paying amount 
for which property is purchased in auction 
—In order to determine rights of the 
parties they must be placed in the positions 
which they occupied before property was 
put up for sale.) 

C21) 8 AIR 1921 Nag 69 (69. 70): 17 Nag 
L H 33 : 54 Ind Cas 276, Baliram v. Nara- 
yan. (Suit for foreclosure by prior mort¬ 
gagee without Impleading subsequent mort¬ 
gagee —Subsequent mortgagee has a right 
to redeem.) 

<’03) 30 Cal 599 (604): 7 Cal W N 766 


(FB), Debendra Narain v. Ramtaran. (A 
puisne mortgagee is entitled to a sale of 
the property secured by his mortgage, sub¬ 
ject to the rights of the first mortgagee, 
even after the property has been sold in 
execution of a decree obtained by the first 
mortgagee in a suit to which the puisne 
mortgagee was not a party. Overruling 4 
Cal W N 541.) 

t('14) 1 AIR 1914 Sind 170 (171): 8 Sind 
L R 257 : 28 I. C. 49 (DB), Hiromal v. 
Tahiliomal. 

C09) 2 Ind Cas 495 (496) (All), Charni v. 
Raj Bahadur. 

t< 12) 34 All 323 (328): 14 Ind Cas G74 
(G76) (DB), Manohar Lai v. Ram Babu. 
(’12) 14 Ind Cas 537 (539) (DB) (All). 
Jugal Kishore v. Shafiddin. 

[See also C43) 30 AIR 1943 Cal 577 (586): 
210 Ind Cas 67, Md. Juman Mia v. Akali 
Mudiani. (Simple mortgage to A and then 
*° ® A anc l 13 suing to enforce mortgage 
without impleading each other—Property 
sold first under A’s decree and then under 
B’s decree — Purchaser under A’s decree 
m possession can set up A’s prior 
mortgage against purchaser under B’s 
decree) (’24) 11 AIR 1924 Nag 346 (347): 

Iwk CaS 13 . 1 ' Daulat Ram v - Gulabchand. 
(Where a prior mortgagee sue<s his mort¬ 
gagor for the sale of mortgageed property 
without making the puisne mortgagee a 

. i° J he SUit ’ the ,altor is in no way 

nn^!» d h i tHe SUit ° r its "suits. The 
puisne mortgagee has as against the auction 

-purchaser, whether he is a prior mort- 
riLhts Z i Sl " anger ' Precisely the same 

nr: and 5j t 

to say. he may sue to redeem the pur- 

T*Z r % T r ‘ e 1 eC ' ° r « ">ort- 

gagor to forecloe. or suffer himself to 

be redeemed by him.)) 

6a. C25) 22 AIR 1935 Rang 139 (141): 156 
Ind Cas 318. Ram Sabad v. Subbiah Naidu 

(Pr^V’ 94) 21 D CaI 366 (373): 21 ** App 
1 (PC). Ganga Prashad v. Land Mortgage 

Bank. (Prior mortgagee obtaining decree 
for sale without impleading subsequent 
mortgagee and purchasing the property 
himself — Subsequently prior mortgagee’s 
heir filing a suit against subsequent mort¬ 
gagee for declaration of his rights—Held. 

3T.P. 76. 
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mortgage, the latter cannot sue for foreclosure 7 as it is not possible to obtain 
foreclosure ‘subject to’ the rights of the prior mortgagee. The proper remedy 
available to the puisne mortgagee, in such a case, is only to redeem the prior 

mortgage. 8 

Where a prior mortgagee obtains a final decree for foreclosure on his 
mortgage without impleading the puisne mortgagee, all the rights of the mort¬ 
gagor in the property, ‘including his right of redeeming the puisne mortgagee 
are transferred to and become vested in the prior mortgagee. Where the 
puisne mortgagee redeems the prior mortgage afterwards, the mortgagors 
right of redemption of either mortgage is not revived. 83 The same principle 
will apply to cases where the prior mortgagee has brought the property to 
sale without impleading the puisne mortgagee and subsequently the puisne 
mortgagee redeems the property from the purchaser. 

Where a puisne mortgagee sues on his mortgage and the prior mort¬ 
gagee is not a necessary party to it, a sale or foreclosure under the decree 
obtained in the suit without impleading the prior mortgagee will always be 
subject to the rights of the prior mortgagee. Where a prior mortgagee is 
made a party to the suit, the subsequent mortgagee can ask for sale subject 
to the rights of the prior mortgagee. 9 He can also ask, in the same suit, a 
prayer to redeem the prior mortgage and to foreclose (where he has got such 

right) his own mortgage. 10 

See also S. 94 and Notes thereunder, and the Code of Civil Procedure, 
O. 34 R. 1, Note 19 in the Appendix. 

20. Rights of persons deriving title from the mortgagee.—Section 59A 
enacts that “unless otherwise expressly provided, reference in this chapter 
to mortgagors and mortgagees shall be deemed to include references to per¬ 
sons deriving title from them respectively.” Therefore, persons deriving 
title from the mortgagee are also governed by this section. Section 101 
enacts that there is no merger of interest when the mortgagee purchases 
mortgaged property, against subsequent mortgagees and this section defines 
the mortgagee’s rights as against them. 

A purchaser in a mortgagee’s suit, when all the latter mortgagees and 
the mortgagor are added as parties, gets all the interest in the pr<g>erty in¬ 
cluding the later mortgagees’ interest in the mortgaged property. But cases 
arise where a prior mortgagee, for some reason or other, omits to ei ^°f£ e 
his rights against puisne mortgagees and sues only the mortgagor and the 
property is sold in execution of that decree. The auction-purchaser, no doubt, 
acquires the mortgagee’s interest and also becomes the representative ot the 
‘ultimate’ owner of the equity of redemption. 1 The rights of the puisne 
mortgagee are, however, not affected by the proceedings in the prior mo 
^agee’s suit for a person who is not a party to a suit cannot be prejudiced 
by the decision in that suit which affects his right; the puisn e mortgagee ma y 

decree for principal and compound inter¬ 
est as agreed in mortgage deed must be 
passed.) ] 

7. (’30) 17 AIR 1930 Oudh 129 (131): 124 I. C. 

417 (DB), Mt. Murtazai Begum v. Dildar 
Alt. 

8. C35) 22 AIR 1935 Oudh 411 (413): 11 Luck 
270 : 155 Ind Cas 498 (DB). Salik Ram v. 

Jangjit Bahadur Singh. 

C97) 11 C P L R 75 (79). Ghasi Ram v. 

Jawahir Singh. 

8a. (’02) 15 C P L R 188 (189). Sonba Teli v. 

Lahanoo. 

(’20) 7 AIR 1920 Nag 176 (176): 16 Nag L 


- R 180 : 59 Ind Cas 511. Gulam ivaoi v. 
Kanhai Singh. 

9. See the Commentaries on the Code of 
Civil Procedure. O. 34 R. 1. Note 10, in the 
Appendix. 

10. (1900) 14 C P L R 177 (181), Lakhmichand 
v. Ganpati. 

SECTION 67 NOTE 20 

1 . f(’74) 22 Suth W R 360 <360) (DB), Doolal 
Chunder Deb v. Goltick Monee Debia. 

(*29) 16 AIR 1929 Pat 94 ( 96): 115 Ind Cas 
552 (DB), Sadhuprasad Bidyadhar v. Ban- 
krishna Panda. 

(-73) 5 Bom 2 (5) (DB), Khivrai Jasrup v. 
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enforce his rights under his mortgage, making the purchaser in the nrior 

S°redemnfi SU >* % m ? ty la , his ca Pacity as the ‘ultimate’ owner of the equity 

S T h P u l rchaser e “> in that suit, require the puisne mort- 

t° redeen ? !l lm 3nd m default be foreclosed, without having to 
sell the property again; 1 the prior mortgagee’s omission to foreclose the right 

ol redemption of a subsequent mortgagee by adding him as a party does not 

disentitle the purchaser to insist on his being redeemed in a subsequent 

“ r ?f ee S , Sult for sale ' lf the P ri ° r mortgagee were to be himself the 
purchaser, he can require the puisne mortgagee-plaintiff whose mortgage is 

only on a part of the property comprised in the first mortgage to redeem him 
by paying a proportionate amount based on the value of the properties mort¬ 
gaged to him as the mortgage becomes split up under the provisions of S. 60 


Lingaya. 

T<’ 14) 1 AIR 1914 Bom 268 (270): 38 Bom 
24 : 21 Ind Cas 39 (DB), Shankar Venkatesh 
v. Sadashiva Mahadji. 

(’73) 5 Bom 5 (7) (DB), Sheshgiri Shc.nboy 
v. Salvador. 

(’95) 20 Bom 390 (392, 393) (DB), Desai 
Lullubhai Jethabhai v. Mundus Kuberdas. 
CS7) 22 Bom 945 1948) (DB), Maganlal v. 
Shakra. (At a sale in execution of a mort¬ 
gage decree the interests of both the 
mortgagor and the mortgagee pass to the 
purchaser.) 

C26) 13 AIR 1926 Rang 183 (183): 4 Rang 
96 : 97 Ind Cas 243 (DB), Ma Kin Kyaw 
v. R. C. Dey. (Do.) 

(’26) 13 AIR 1926 Nag 135 (136): 88 Ind 
Cas 803, Yado Rao v. Amrit Rao. 

(’28) 15 AIR 1928 Nag 98 (100): 105 I. C. 
291, Yado Prasad v. Onkurlal Sao. 

[See (’37) 24 AIR 1937 Oudh 33 (33, 34): 
12 Luck 690 : 166 Ind Cas 120 (DB), Sheo 
Sahai v. Suraj Bakhsh Singh.) 

2. t(’ll) 9 Ind Cas 513 (517, 518) (FB) (Mad), 
Mulla Veetil v. Achuthan Nair. 

(’26) 13 AIR 1926 All 480 (482): 97 Ind Cas 

4 (DB), Lachrai Narain v. Hirdey Narain. 
(’82) 6 Bom 404 (411) (FB). Mttlchand v. 
Lallu. 

(’82) 5 Mad 184 (187) (DB), Venkata Soma- 
yazalu v. Kannam Dhora. 
t('71) 14 Moo Ind App 144 (148, 149;: 8 
Beng L R 104 (PC), Brojnath Koondoo v. 
Khelut Chander Cliosh. 

(’28) 15 AIR 1928 Rang 127 (127): 6 Rang 
122 : 110 Ind Cas 701, Maung Shive Ok v. 
Karambu Pillay. 

(’29) 16 AIR 1929 Nag 246 ( 250); 25 Nag 
L R 19 s 123 Ind Cas 462, Ramnath v. Haza- 
rllal. 

t(’17) 4 AIR 1917 Mad 751 (753): 40 Mad 
77 : 34 Ind Cas 507 (DB), Chinnu Pllai v. 
Venkatasamy. 

(’93) 21 Cal 70 (79): 20 Ind App 165 (PC). 
Gobind Lai Roy v. Ramjanam Misser. 

(’09) 37 Cal 239 (248, 250): 37 Ind App 19 : 

5 Ind Cas 151 (PC). Maung Tha Hnyin v. 
Maung Mya Su. 

[See also (’31) 18 AIR 1931 Rang 105 (107): 

9 Rang 1 : 132 Ind Cas 281, S. K. A. R. S. 

T Chettyar Firm v. A. L. A. R. Chettyar 
Firm. (The same result will follow if the 
*uit Is dismissed against him.)l 
tIBttf see (’33) 20 AIR 1933 Mad 583 (584). 


593): 56 Mad 846: 144 Ind Cas 833 (FB), 
Ncgendran Chettiur v. Lakshmi Ammal.)) ' 

2. (’17) 4 AIR 1917 All 359 (362, 363): 37 Ind 
Cas 343 (DB), Babu Lai v. Jalakia. 
i('25) 22 AIR 1935 Mad 12 (14, 15, 16): 58 
Mad 825 : 154 Ind Cas 623 (DB), Vcnkatu- 

sanu Chettic.r v. Sankarannarayuna Chct- 
liar. 

‘•75) 23 Suth W R 328 (339) (DB), Gopee 
Bundhoo Shanlra Mohapatlur v. Kalee 
Pudo Bancrjee. 

• '34) 21 AIR 1934 Pat 215 (215), Rajkishore 
Prasad Narain Singh v. Saligram Prasad. 
'■21) 8 AIR 1921 Pat 150 (151): 5 Pat L 
•lour 715 : 59 Ind Cas 290 (DB), Tilakdhari 
Singh v. Gour Narain. 

.<’ 2)1 8 AIR 1921 Cal 157 (158): 62 Ind 
Cas 445 (DB), Kalu Sharip v. Abboy Cha¬ 
nt n. 

( 09) 12 Oudh Cas 133 (138): 2 Ind Cas 
836 (838) (DB), Jawahir Singh v. Rajendra 
Bahadur Singh. 

( •>/) 24 AIR 1937 Oudh 478 (480): 171 Ind 
Cas 56 (DB), Afsar Jehan Begum v. Mo¬ 
hammad Amir Ahmad Khan. 

[Sec (’42) 29 AIR 1942 Cal 138 (140): 202 
Ind Cas 308 (DB), Kaiser Khan v. Abdul 
Ghani. (Prior mortgagee not aware of sub¬ 
sequent mortgage obtaining decree with¬ 
out impleading puisne mortgagee—purcha¬ 
ser in execution acquires title subject to 
puisne mortgagee's right of redepmtion.) J 

4. (’ll) 10 Ind Cas 83 (SC) (DB) (Mad), 
Venkatagiri Iyer v. Sudagopachariar. 
f(‘22) 9 AIR 1922 All 104 (105): 44 All 
418 : 65 Ind Cas 841 (DB). Budhi Lai v. 
Administrator General of Madras. 
i (’21) 8 AIR 1921 All 339 (341): 43 All 204 : 

61 Ind Cas 942 (FB). Hukum Singh v. Lai- 
lanji. 


.- V, 

Girund Singh . 

(’14) 1 AIR 1914 Cal GC9 (GG9): 23 Ind Cas 
791 (DE), Chhattur Dhari Chowdhuru v 
Gaya Prozad Singh. 

(’33) 20 AIR 1923 All 412 (413): 145 Ind 

3 !! (DB) ’ Sarda Prasad v. Kanhai Lai 

J. 4 ' 22 Sut ^ W R 322 <323) (DB), Dhurm- 
fall Roy v. Dusruth Singh . 

•(■30) 17 AIR 1930 Bom 221 (222, 223): 125 

DB ^ ’ Gangadhar v. Lakshman. 
r 23) ,_ 1 1 ° * IR 1923 Rang 107 (108): 74 Ind 
Cas 151 (DB), N. N. V. Chetty Firm v. K. 
A. P. L Chetty Firm 
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by reason of'his purchase. 5 Or he may require the mortgaged property to 
be sold free of encumbrance and have the sale proceeds first applied in satis¬ 
faction of his prior mortgage leaving the subsequent mortgagee to take the 
balance, if any. 0 He may also redeem the puisne mortgagee-plaintiff in pre¬ 
ference to his redeeming him by virtue of his being also the representative 
of the ultimate owner of the equity of redemption. 7 If he fails to claim any 
of the rights mentioned above, he has thereafter only to file a suit on the 
mortgage. 8 

But the prior mortgagee ‘as such’ or a purchaser as his representative 
cannot redeem the subsequent mortgagee. 9 

A purchaser does not lose his right to insist on his being redeemed by 
reason of the prior mortgage being barred by limitation, 10 provided the sale 


5. ('25) 12 AIR 1925 Cal 59 (61): 86 Ind Cas 
193 (DB). Madhuram Hazurika v. Bhotong 
Chutiya. 

t(*15) 2 AIR 1915 Oudh 211 (215): 27 Ind 
Cas 9G0 (DB). Suraj Kishan v. Ajudhya 

Prashad Singh. 

(*35) 22 AIR 1935 Pesh 161 (163): 159 Ind 
Cas 463 (DB). Sadhu Singh v. Mt. Khair 
Nissa. 

t(’31) 18 AIR 1931 Pat 434 (435): 12 Pat 
769 : 134 Ind Cas 959. Amir Chand v. Moti 
Pande. 

(’34) 21 AIR 1934 Pat 648 (650): 13 Pat 
364 : 155 Ind Cas 635 (DB). Bhekdhari 

M oh ton v. Radhika Koer. 

|See also (*09) 1 Ind Cas 505 (506) (All). 
liar Sahai v. Mukkarram Hussain. (Prior 
mortgagee suing on his mortgage without 
impleading puisne mortgagee and obtaining 
decree—Property purchased in execution, 
by A—Puisne mortgagee whose mortgage 
was on a part of property mortgaged to 
prior mortgagee suing A for redemption of 
the part mortgaged to him on payment of 
proportionate amount due under prior 
mortgage —A contending that puisne mort¬ 
gagee must redeem entire property— Held, 
there was force in this contention but on 
puisne mortgagee expressing his willing¬ 
ness to do this, the plea was abandoned 
by A.) 1 

6. (’74) 22 Suth W R 360 (360) (DB). Doolal 
Chunder Deb v. Goluck Monee Debia. 

(•17) 4 AIR 1917 Mad 751 (758): 40 Mad 
77 : 34 Ind Cas 507 (DB). Chinnu Pillai v. 
Venkatasamy. 

7. f('22) 9 AIR 1922 All 135 (138. 139): 44 All 
462 : 67 Ind Cas 533 (DB). Parasuram Singh 
v. Pandohi. 

(•24) 11 AIR 1924 Pat 452 (453): 3 Pat 114 : 
75 Ind Cas 942 (DB). Birinchi Singh v. Sa- 
voda Prasad Mufcherji. 

(’24) 11 AIR 1924 Pat 484 (485. 486): 3 Pat 
435 : 78 Ind Cas 614 (DB). Mt. Dhanwanti 
Chaudhurani v. Hargobind Prasad. 

(*96) 16 Mad 121 (125. 126): 2 Mad L Jour 
281 (DB). Perumal v. Kaveri. 

(’26) 13 AIR 1926 Nag 135 (136): 88 Ind Cas 
803. Yado Rao v. Amrit Rao. 

(’21) 8 AIR 1921 Mad 648 (649): 69 Ind Cas 
942 (DB), Sarvothama Rao v. Raja Row 
Sahib. 

(’25) 12 AIR 1925 All 804 (806): 47 AU 751: 
89 Ind Cas 295 (DB). Ram Baran Chaube 


v. Bhagwati Pandey. 

(1900) 5 Cal W N 232 (233) (DB), Sheo 
Pershad Singh v. Babu Tilafc Singh. 
t(’08) 31 Mad 425 ( 428): 18 Mad L Jour 
298 (DB). Gangayam v. H. J. C. Gomparty. 
(•04) 28 Bom 153 (170): 5 Bom L R 892 
(DB). Hassanbhai v. Umaji. 

C81) 8 Bom 168 (173) (DB). Radhabai v. 
Shamrav. 

C01) 3 Bom L R 92 (94) (DB), Baijanath 
v. Bhimappa. 

(’96) 20 Mad 120 (123) (DB), Rangayya 

Chettiar v. Parthasarathi Naicker. 

C03) 26 Mad 484 (485): 13 Mad L Jour 131 
(DB), Rangasamy Naiken v. Komarammal. 
(Held that the prior mortgagee who had 
purchased the mortgaged property in exe¬ 
cution of a decree on his mortgage to 
which the subsequent mortgagee was not 
made a party was not entitled to posses¬ 
sion without paying off the subsequent 
mortgagee.) 

CIO) 6 Ind Cas 670 (671) (Cal). Gobinda 
Proshad v. Lnkshmi Chunder. 

(TO) 37 Cal 282 (284): 5 Ind Cas 142 (143) 
(DB). Bhojohari Maiti v. Gajendra Narain 
Maiti. 

I But see ( 08) 8 Cal L Jour 173 (176) (DB), 
Kedar Prosanna Lahiri v. Girindra Prosad 
Suleul. 

(•24) 11 AIR 1924 Nag 198 (199): 75 Ind 
Cas 899. Govind Rao v. Rukhmanand. 

(’90) 3 C P L R 82 (84. 85), Patiram v. 
Ghasiram. 

(•98) 8 Mad L Jour 298 (300) (DB). Nagam- 
mal v. Venkalagiri Aiyar. 

C02) 26 Mad 537 ( 539. 540) (DB), Gover- 
dhana m Doss v. Veerasami Chetti .] 

8. (’34) 21 AIR 1934 All 73 (75): 174 Ind Cas 
380 (DB). Reoti Singh v. Ramlal. (Provided 
that the limitation has not expired.) 

9. (’26) 13 AIR 1926 Nag 21 (23): 23 Nag L 

R 86 : 95 Ind Cas 979. Premsukhdas v. 

Peerkhan. , 

t(’17) 4 AIR 1917 Mad 751 (752): 40 Mad 
77 : 34 Ind Cas 507 (DB). Chinnu P«‘“» 
v. Venkatasami. 

10. (’40) 27 AIR 1940 Mad 646 (649), 
muthu Gaunder v. Thazarammal. (Suit by 
prior mortgagee without impleading f lbse ~ 
quent mortgagee—Prior mortgagee nunsen 
purchasing mortgaged property at sale 
execution of his decree—Suit by subse¬ 
quent mortgagee against mortgagor an 
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was in pursuance of a mortgage decree for sale. 11 

As to the effect of non-joinder of parties who are interested in the suit 
on mortgage, see the Code of Civil Procedure, O. 34 R. 1, Note 19 in the 
Appendix. 


21. Sub -mortgagee.—A sub-mortgagee of an interest in immovable 
property is entitled to sue for a decree for sale of the mortgagee rights of his 
mortgagor. 1 The original mortgagor need not be joined as a party to the suit. 2 
A subsequent mortgage between the original mortgagor and the mortgagee 
which may operate as a merger of the earlier mortgage does not prejudice 
the sub-mortgagee’s rights or affect his right to bring the mortgagee’s rights 
under the original mortgage to sale. 3 

A sub-mortgagee can also sue for a decree for sale of the original 
mortgagor’s interest in cases, and under the circumstances, which would 
have entitled the original mortgagee, on the date of the sub-mortgage, to 
claim such relief on his own mortgage. 4 The mortgagor as well as the mort¬ 
gagee must be impleaded in such a suit, so that the former may have the 
opportunity to redeem and the latter may be able to safeguard his interest 
as regards the claim put forward by the sub-mortgagee. 5 The fact that the 
original mortgagee has obtained a decree for sale against the mortgagor which 
is not however executed within limitation does not operate as a bar to the 
sub-mortgagee’s right of suit against the original mortgagor. 0 Where, how¬ 
ever, the mortgagor without notice of the sub-mortgage pays the mortgage- 
money to the original mortgagee, the sub-mortgagee loses his right against 
the mortgaged property and has the only remedy of proceeding against his 
transferor personally. 7 


prior mortgagee for enforcing his mortgage 
—Prior mortgagee can set his mortgage in 
defence though the right to enforce it may 
be time-barred at the date of puisne 
mortgagee’s suit.) 

t(’22) 9 AIR 1922 Nag 89 (92. 94): 66 Ind 
Cas 631 (FB), Jageshwar v. Moti. 

(’31) 18 AIR 1931 Oudh 157 (159): 132 Ind 
Cas 767 (DB), Mathura Prasad v. Ghan- 
shiam Das. 

(’22) 9 AIR 1922 Mad 249 (252): 70 Ind 
Cas 212 (DB), V enkataramana Reddi v. 
Rangiah. 

11. (’67) 7 Suth W R 232 (233) (DB), Sheo 
Porsurn Singh v. Brojoo Sahoo. 

(’70) 14 Suth W R 238 (239) (DB), Deo 
Chand Sahoo v. Teeluck Singh. 

SECTION 67 NOTE 21 

1. t('43 ) 30 AIR 1943 Mad 498 (499): ILR 
(1944) Mad 104 : 213 Ind Cas 270 (DB), 
Vengannan Chettiar v. Ramaswami Pillai. 
t('07) 29 All 385 ( 405, 408): 4 All L Jour 
273 (FB), Ram Shankar Lai v. Ganesh Par- 
shad. (20 Mad 35, referred.) 

(09) 4 Ind Cas 433 ( 434) (DB) (Cal), Zaki 
Hasan v. Deo Nath Sahi. (Do.) 

(’10) 7 Ind Cas 166 (170) (DB) (Cal). 

Alikjan Bibi v. Rambaran Shah. 

(’06) 9 Oudh Cas 233 ( 234), Sita Ram v. 
Kashi. (20 Mad 35, followed.) 

Also see S. 60, Note 19. 

2. (’09) 4 Ind Cas 433 ( 434) (DB) (Cal), Zaki 
Hasan v. Deo Nath Sahai. 

3. t(’08) 18 Mad L Jour 462 (463) (DB), 

Narayana Mudali v. Raghavammal. 

C19) 6 AIR 1919 Mad 1082 (1083): 45 Ind 
Cas 769 (DB), Chakrapani v. Lachimiachi. 


4. (’43) 20 AIR 1943 Mad 498 (499): ILR 

(1944) Mad 104 : 213 Ind Cas 270 (DB). 

Vengannan Chettiar v. Ramaswami Pillai. 

(In such a case the relief to which he is en¬ 
titled is to be gathered from Form No. XI 
in Appendix D to Civil Procedure Code.) 
*(’97) 20 Mad 35 (39. 40): 6 Mad L Jour 
235, Muthu Vijiya v. Venkatachallam 
Chelti. 

(’19) 6 AIR 1919 Mad 1082 (1083): 45 Ind 
Cas 769 (DB), Chakrapani v. Lachimiachi. 

( 09) 3 Ind Cas 311 (314) (DB) (Cal), Isri 
Prashad v. Rai Ganga Prasad. (Whether it 
is a simple debt or mortgage-debt.) 

( 09) 2 Ind Cas 645 (646) (DB) (Cal). 
Bansi Lai v. Durga Prasad. 

(’06) 9 Oudh Cas 233 (234). Sita Ram v. 
Kashi. 

(’13) 18 Ind Cas 389 ( 390) (Oudh), Kanhai 
Lai v. Mahadeo. Prasad 

(’40) 27 AIR 1940 Pesh 25 (26): 189 Ind Cas 
665, Dost Mohammad v. Dheru Mai. 

The following cases holding to the contrary 
are no longer good law : 

CO 2) 1902 All W N 216 (216) (DB), Mistri 
Lai v. Abdul Aziz Khan. 

(’96) 18 All 113 (114): 1896 All W N 8 
(DB). Ganga Prasad v. Chunni Lai. 

I See (’05) 27 All 511 (512): 2 All L Jour 
434, Ram Jatan Rai v. Ramhit Singh.] 

5. C08) 5 All L Jour 402 ( 403): 1908 All WN 
191 (DB), Ahmad Ali Khan v. Bilas Rai. 

6. (’13) 18 Ind Cas 389 (391) (Oudh), Kanhai 
Lai v. Mahadeo Prasad. 

7. *(’32) 19 AIR 1932 Mad 115 (116. 117): 
55 Mad 320 : 135 Ind Cas 535 (DB), Viswa- 
natha Ayyar v. Chimmukutti Amma. 
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See also the undermentioned cases. 8 

22. Benamidar-mortgagee. —A ‘ benamidar’ can sue to enforce the 
mortgage in his own name without making the real owner a party to the 
suit. 1 In the absence of any evidence to the contrary, it will be presumed 
that a suit by the ‘benamidar’ has been instituted by the full authority of the 
real owner and the decision made in the suit will be binding upon the latter 
as if the suit has been brought by him. 2 The real owner also can bring a 
suit to enforce the mortgage executed in the name of a ‘benamidar/ making 
the latter a party to it. 3 

See also the Code of Civil Procedure, O. 34 R. 1, Note 8 in the Ap¬ 
pendix. 


22a. Mortgagee of limited interest in property. —Where the mortgagor 
has got only a limited interest in the property, the mortgagee cannot proceed 
against the property after the limited interest of the mortgagor has ceased 
to exist. Thus, where a mortgagor mortgaged his right to collect ‘melvaram’ 
from certain land which was granted to him as a service ‘mam’ and the 
mortgagee wanted to recover the mortgage-monej' by sale of the property 


(’38) 25 AIR 1938 Pesh 73 (76): 178 Ind 
Cas 344 (D3>, Bhag Chand v. Sujan Singh. 
('40) 27 AIR 1940 Pesh 25 (26): 189 Ind Cas 
665. Dost Mohammad v. Dheru Mai. 

C08) 18 Mad L Jour 462 (463) (DB). 

Narayana Mudali v. Raghavammal. 

■f('13) 18 Ind Cas 389 (390) (Oudh). Kan- 
hai Lai v. Mahadeo Prasad. 

8. (’37) 24 AIR 1937 Mad 799 (800): 176 Ind 
Cas 983 (DB), Mohidden Pichai v. Mcera 
Rowther. (Suit by sub-mortgagee for 
amount less than original amount of mort¬ 
gage and sale of hypothecated properties— 
Decree in such suit not making provision 
for realization of amount due on original 
mortgage — Suit subsequently cn original 
mortgage — Such suit held maintainable— 
Decree in suit of sub-mortgagee held did 
not preclude original mortgagee from assert¬ 
ing his rights under mortgage in subsequ¬ 
ent suit.) 

(’38) 25 AIR 1938 Lah 145 (148): 181 Ind 
Cas 620 (DB), Mt. Mohan Devi v. Talib 
Mehdi Khan. (Original mortgagee can also 
sue to enforce his mortgage making sub¬ 
mortgagee a party to the suit—Giving of 
a sub-mortgage which does not amount to 
complete assignment is not a bar to such a 
suit.) 

SECTION 67 NOTE 22 

1. *(T8) 5 AIR 1918 P C 140 (143): 46 Cal 
566 : 46 Ind App 1 : 49 Ind Cas 1 (PC). 
Ch. Gur Narayan v. Sheolal Singh. (Though 
it is open to the real owner to apply to 
be joined in the action.) 

(’19) 6 AIR 1919 Mad 524 (525. 526): 42 
Mad 348 : 50 Ind Cas 309 (FB). Vaithe- 
Swara Aiyar v. Srinivasa Raghava Aiyan- 
gar. 

(’18) 5 AIR 1918 Mad 407 (407): 41 Mad 
435 : 43 Ind Cas 905 (DB), Singa Pillai v. 
Govinda Reddi. 

*(’97) 24 Cal 644 (645) (DB), Sachitananda 
Mahapatra v. Baloram Gorain. 

(’90) 1 Ind Cas 522 (523) (DB) (Cal). Hara 
Gobind saha v. Pur7ia Chandra Saha. 

(’10) 7 Ind Cas 167 (170) (DB) (Cal), 


Alikjan Bibi v. Rambaram Saha. 

'»(*14) 1 AIR 1914 Cal 323 (324): 20 Ind Cas 
499 (DB), Kirtibash Das v. Gopal Jeo. 

(’15) 2 AIR 1915 All 10 (10): 37 All 113: 
26 Ind Cas 507 (DB), Parmeshwar Dat v. 
Anardhan Dat. 

(’37) 24 AIR 1937 Rang 508 (510): 1937 
Rang L R 432 : 173 Ind Cas 464 (DB), 
Subrnwianian Chettyar v. V. K. Shivalkar. 
(’31) 18 AIR 1931 Oudh 285 (286, 287): 7 
Luck 41 : 134 Ind Cas 402 (FB), Durga Din 
v: Suraj Baksh. (Per Wazir Hassan C. J.) 
(15) 2 AIR 1915 Low Bur 134 (135): 8 
Low Bur Rul 205 : 29 Ind Cas 892, Ma Tun 
v. Ma Waing Tha. (18 Suth W R 454, 
followed.) 

('26) 13 AIR 1926 Bom 115 (115): 49 Bom 
832 : 91 Ind Cas 353 (DB), Narayan v. 
Ghulam Mohidin. (This applies even to 
cases governed by Dekkhan Agriculturists’ 
Relief Act.) 

V(’99) 21 All 380 (384) (DB), Yad Ram v. 
Umrao Singh. 

C19) 6 AIR 1919 Cal 314 (315): 53 Ind Cas 
59 (DB), Surendra v. Kshitindra Mohan 
Mitra. 

i ’16) 3 AIR 1916 Oudh 228 (228): 18 Oudh 
Cas 363 : 33 Ind Cas 615, Nihal Singh v. 
Dvlar Singh. 

I See also (’08) 30 All 30 (32): 4 All L Jour 
689, Kaniz Fatima v. Wali-ullah. (A deci¬ 
sion passed in a suit brought by a bena¬ 
midar binds the beneficial owner.) 

(’21) 8 AIR 1921 Cal 653 (656): 63 Ind Cas 
244 (DB), Krishnajiban Sanyal v. Moham¬ 
mad Masiuddin Mandal .] 

[But see (’08) 12 Cal W N 409 (411) (DB). 
Munshi Basruddin v. Muhammad Jalish 
Patwari (Submitted not correct.)] 

2. t(’14) 1 AIR 1914 Cal 323 (324): 20 Ind 
Cas 499 (DB), Kirtibash Das v. Gopal Jeo. 
(’26) 13 AIR 1926 Bom 115 (115): 49 Bom 
832 : 91 I. C. 353 (DB), Narayan v. Kaji 
Gulam. 

3. (’21) 8 AIR 1921 Cal 653 (656): 63 Ind Cas 
244 (DB). Krishanajiban Sanyal v. Moham¬ 
mad Masiuddin. 
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■after the death of the mortgagor, it was held “that the remedy against the 
property mortgaged ceased with the termination of the mortgagor’s right to 
emoluments by his death and cannot be forced against the property in the 
hands of his successor, even though that successor is his son and inherits the 
office as such.” 1 

23. Enforcement of a security bond. —See Notes on S. 145 of the A I R. 
Commentaries on the Code of Civil Procedure, 4th (1944) Edition. See also 
O. 34 R. 14, Note 4 in the Appendix. 

24. Suit by Government to recover takkavi loan. —Where immovable 
property is mortgaged to the Government to secure the advance of ‘takkavi,’ 
the Government have two remedies to recover the same. The one is under 
the Public Demands Recovery Act (Bengal Act VII of 1880) 1 and the other 
is by a suit under this section, as there is nothing in the above-mentioned 
Act which debars the Government from instituting a suit upon the mortgage 
in their favour under this section. 2 

25. Clause (b). —The clause contemplates a case where the right of 
sale as well as of foreclosure is available to the mortgagee. Otherwise the 
question of sale ‘instead’ of foreclosure cannot arise. The clause provides 
that if the mortgagor holds the interest of the mortgagee as a trustee or as a 
legal representative and the mortgagee has got both the rights, there can be 
a suit for sale only and not for foreclosure. The reason is that a trustee is 
in a position in which it is impossible for him, if foreclosure is granted, to 
make the performance of his duty coincide with his interest. 1 The principle 
will apply even where the mortgagee holds the interest of the mortgagor in 
the capacity of a trustee and in such cases also the mortgagee will not be 
entitled to sue for foreclosure. 2 

26. Clause (c). —This clause negatives the right of sale or foreclosure 
where the mortgaged property is a railway or canal or other work in the 
maintenance of which the public are interested. Under the English law also 
the right of sale or foreclosure does not extend to a property which has been 
acquired under statutory powers for public purposes, if those purposes will 
be defeated, or, at all events, seriously affected by a sale or foreclosure. 1 The 
reason why the holder of a mortgage over a railway company is not entitled 
to have the railway sold for the payment of his debt has been stated by Lord 
Cairns in ‘Gardner v. London, Chatham, and Dover Railway Co.,’ 2 as follows : 

“When Parliament, acting for the public interest, authorises the con¬ 
struction and maintenance of a railway, both as a highway for the public, 

(470): 64 L J Ch 481 : 72 L T 542, Marshal 
v. South Staffordshire Tramways Co. (No 
sale.) 

(1878) 10 Ch D 42 (46): 48 L J Ch 69 : 39 
L T 324 : 27 W R (Eng) 36, In re Herne 
Bay Waterworks Co. (Only right to them 
under the Act of Parliament was the ap¬ 
pointment of a Receiver.) 

(1858) 53 E R 771 (773): 24 Beav 614, Fur¬ 
ness v. Caterham Railway Co. 

[See also (1867) 2 Ch 201 (212): 15 W R 
(Eng) 325 : 36 L J Ch 323 : 15 L T 552. 
Gardner v. London, Chathan & Dover Rail¬ 
way Co. (The Court cannot appoint a 
manager of a railway company.)] 

(1867) 2 Ch App 201 (212): 15 W R (Eng) 

325 (328): 36 L J Ch 323 : 15 L T 552. 

(See (1905) 1905 App Cas 576 (581): 74 L 
J P C 116 : 93 L T 317 : 21 T L R 732, 
Central Ontario Railway v. Trusts and 
Guarantee Co. Ltd.] 


SECTION 67 NOTE 22a 

1. ('05) 15 Mad L Jour 10 (11) (DB), Minak- 
shi Sundaram Plllai v. Chockalinga Royar. 

SECTION 67 NOTE 24 

1. Now see the Bengal Public Demands Re¬ 
covery Act (Bengal Act III of 1913). 

2. ('02) 29 Cal 537 ( 542): 6 Cal W N 484 
(DB), Lachml Narain Singh v. Nand Ki- 
shore Lai Das (Where property Is sold un¬ 
der the Public Demands Recovery Act only 
the right, title and Interest of the mortga* 
gor pass to the purchaser.) 

SECTION 67 NOTE 25 

1. (1869) 4 Ch 537 (544): 38 L J Ch 169 : 20 

L T 856, Tennant v. Trenchard. 2. 

2. (1869) 4 Ch 537 (544): 38 L J Ch 169 : 20 
L T 856, Tennant v. Trenchard. 

SECTION 67 NOTE 26 

1. (1895) 2 Ch 36 (50): 43 W R (Eng) 469 
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and as a road on which the company may themselves become carriers 
of passengers and goods, it confers powers and imposes duties and res¬ 
ponsibilities, of the largest and most important kind, and it confers and 
imposes them upon the company which Parliament has before it, and 
upon no other body of persons. These powers must be executed, and 
these duties discharged, by the company. They cannot be delegated or 
transferred.” 

The remedy in such cases is the appointment of a Receiver. 3 The present 
section does not provide any remedy specifically. But it may be assumed 
that in India also the remedy will be the same as under the English law. 

27. Clause (d).—This clause does not lay down any new rule of law but 
merely gives statutory recognition to the law in force before the passing of 
this Act. It is an established principle that the whole of the mortgaged pro- 
P erty ,/ s liable f° r an y an d every portion of the mortgage-debt however 
S ?o *n The P r , mci P le of this clause is the same as that of the last paragraph 
o u nameIy ’, the indiv isibility of the mortgage. The last paragraph of 
o. 60, however, deals with the question of the indivisibility of the mortgage 
from the point of view of ‘redemption’; while this clause deals with the ques¬ 
tion from the point of the ‘enforcement’ of the mortgage. The clause is in¬ 
tended to Protect the mortgagor from harassment by multiplicity of suits in 
respect of the different interests which the mortgagees may, as between them¬ 
selves possess Thus, under this clause, one of several mortgagees cannot 
institute a suit for foreclosure or sale of only a portion of the mortgaged pro¬ 
perty corresponding to his share in the mortgage-money. 4 In the under¬ 
mentioned cases/ governed by the law in force before the passing of the Act, 
i was held that the rule that one of the mortgagees cannot institute a suit 
or foreclosure or sale of a portion of the mortgaged property corresponding 
to his share in the mortgagee-money, would not apply to a case where the 
rights of all the parties under the mortgage might be fully and finally dealt 
with in the suit brought by one of the mortgagees in respect of a portion of 
he property and the mortgagor cannot be further vexed in respect of the 


3. (1878) 10 Ch D 42 (46): 48 L J Ch 69 : 
39 L T 324 : 27 W R (Eng) 36. In re Herne 
Bay Waterworks Co. 

[See also (1901) 2 Ch 8 (17): 49 W R 
(Eng) 469 : 70 L J Ch 463 : 84 L T 433 : 17 
T L R 353. In re Knott End Ry. (Receiver 
ought not to be appointed when there is 
not and probably will not. until the line 
is opened for traffic, be any money to re¬ 
ceive.)] 

SECTION 67 NOTE 27 

1. (94) 7 C P L R 147 (149), Dhirajsingh v. 
Mt. Kalo. 

(’87) 9 All 68 (73) (FB), Parsotam Saran v. 
Mulu. 

T(*68) 10 Suth W R 476 (476) (DB), Bhora 
Roy v. Abilack Roy. (Any one of the 
several parties interested in a mortgage is 
not at liberty to foreclose in respect of his 
fractional share.) 

I See also (’70) 14 Suth W R 216 (216) 

(DB), Mt. Mujeedoonissa v. Syed Dilar 
Hussein. 


Cas 437 (DB), Lachmi Narain v. Babu Ram. 

3. t(*35) 22 AIR 1935 All 263 ( 263): 159 Ind 
Cas 48 (DB), Lai Ram Samp v. Kunji Lai. 
(1864) 1864 Suth W R Gap No. 285 (286) 
(DB), Hunooman Persaud v. Kalee Per- 
saud. 

C31) 18 AIR 1931 Cal 806 (807): 134 Ind 
Cas 767, Radha Nath v. Nagendra Nath. 

C15) 2 AIR 1915 Mad 344 (344): 25 Ind Cas 
206 (DB), G. Perayya v. Ahmad Abdul 
Rahiman. (Mortgagee-debt can be served 
with the consent of mortgagor.) 

C94) 7 C P L R 147 (148, 149), Dhirajsingh 
v- Mt. Kalo . 

[See also (’36) 23 AIR 1936 Oudh 242 

(244): 12 Luck 82: 161 Ind Cas 385 (DB), 
Mahomed Sadiq Ali v. Niaz Ahmed.] 

4. (’87) 1887 All W N 233 (233) (DB), Lalju 
v. Jangi Lai. 

tC35) 22 AIR 1935 All 391 (394): 154 Ind 
Cas 437 (DB), Lackhmi Narain v. Babu 

Ram. 


(’76) 1 All 297 (300) (DB), Bishan Dial v. 
Manni Ram.] 

2. (’28) 15 AIR 1928 Mad 933 (935): 112 Ind 
Cas 501 (DB), Arana Challam Chetty v. 
Ramaswamy Iyyar. (Section 67 (d) is not 
mandatory—Per Phillips, J'.) 

(’35) 22 AIR 1935 All 391 (393): 154 Ind 


5. (’94) 7 C P L R 147 (149). Dhirajsingh v. 
Mt. Kalo. 

(1864) 1864 Suth W R Gap No. 285 (286) 
(DB), Hunooman Persaud v. Kalee Per¬ 
saud. 

(’94) 17 Mad 12 (13): 3 Mad L Jour 176 
(DB), Khadir Moideen v. Rama Naifc- 
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mortgage. The reason of the rule, i.e., avoidance of multiplicity of suits, 
having ceased to exist, the rule itself had no application. It is, however, 
doubtful whether this would be correct in cases governed by the clause in 
view of the express language of the clause. 

The clause prohibits separate suits by different mortgagees in respect 
of the same mortgage. The law does not require that the one suit to be 
brought on the mortgage must be by all the mortgagees as ‘plaintiffs/ What 
is required is that all of them must be ‘parties’ to the suit. Thus, if some of 
them cannot be joined as plaintiffs they may be joined as defendants. 0 If 
this were not so, it would have been the easiest thing for a mortgagor tg ar¬ 
range matters with one of the mortgagees whose share may be very small 
and induce him not to join other mortgagees as plaintiff in the suit and 
thereby defeat the interests of the remaining mortgagees. 7 If the defendants 
mortgagees want to protect their interests they may do so by joining as 
plaintiffs. In the undermentioned case 8 one of the mortgagees sued for his 
share of the mortgage-money alleging that the other mortgagees who were 
defendants in the suit, had received from the mortgagor their shares of the 
mortgage-money. He further stated in the plaint, that if any sum was due 
to the defendants-mortgagees he was prepared to increase the amount of the 
claim. It was held that the suit as framed could not be defeated when all the 
mortgagees were parties to it, and that if any thing was due to the defendants- 
mortgagees it was open to them to have themselves transferred from the 
category of defendants to that of plaintiffs. In another case 0 A mortgaged 
his property to B and C jointly. B wanted to get the mortgage-money, but C 
was not willing to join as plaintiff. B, therefore, brought a suit for the re¬ 
covery of his share of the mortgage-money by sale of the entire property, 
making C a defendant in the suit, obtained a decree, and in execution got the 
entire property sold. C then brought a suit for the recovery of his share of 
the mortgage-money by sale of the whole property again. It was held that 
the suit was not maintainable. The same mortgage could not be enforced 
by sale of the property twice. C was a party to B’s suit and could have pro¬ 
tected his interest by joining as a plaintiff; this he did not do and it was due 
to his own fault that he could not recover his share. 

In the undermentioned case 03 , however, it was held that where in a 
suit for sale by two out of three mortgagees impleading the third as defen- 


6 . t(’36) 23 AIR 1936 Pat 439 (441): 162 Ind 
Cas 15, Jamna Das v. Mani Ram. 

(’70) 14 Suth W R 216 (216) (DB), Mt. Mu- 
jeedoonissa v. Syud Dildar Hossein. 

(’13) 20 Ind Cas 329 (330) (DB) (Cal). 
Bhuban Mohan Sikdar v. Dhanaraj Ostual. 
Halsbury. Laws of England, Vol. 21 page 
278. 

(1879) 11 Ch D 121 (126, 128): 48 L J Ch 
361 : 40 L T 638 : 27 W R (Eng) 514, Luke 
v. South Kensington Hotel Co. 

(’32) 19 AIR 1932 Cal 34 (35): 134 Ind Cas 
1068, Haidar Ali v. Mahomed Safiuddin 
(’31) 18 AIR 1931 Cal 806 (807): 134 Ind 
Cas 767, Radha Nath v. Nagendra Nath. 
•(’19) 6 AIR 1919 P C 24 (26): 47 Cal 175 : 
46 Ind App 272 : 53 Ind Cas 131, Suniti- 
bala Debt v. Dhara Sundari. (But the 
rights between the co-defendant mortgagee 
and the mortgagor cannot be decided in 
that suit.) 

(1847)82 RR 98 (99): 7 Hare 249 : 12 Jur 
827 : 68 E R 102, Davenport v. James. 

[See also (’87) 9 All 68 (73) (FB). Parso- 
tam Saran v. Mulu. (A plaintiff is not en¬ 


titled. in respect of ids own share, to main¬ 
tain a suit for sale against the whole pro¬ 
perty. the other parties interested not hav¬ 
ing been joined.) 

C27) 14 AIR 1927 Cal 880 (881): 104 Ind 
Cas 623 (DB), Makram Ali v. Abdul Ha¬ 
mid.) 

1. (’36) 23 AIR 1936 Pat 439 (441): 162 Ind 
Cas 15, Jamna Das v. Mani Ram. 

8. (’14) 1 AIR 1914 Cal 788 (789): 25 Ind Cas 
440 (DB), Ramchandra v. Dhadhai. 

9. (’96) 1896 All W N 153 (153) (DB). Kanhai 
Lai v. Jwala Dei. 

9a. (’48) 35 AIR 1948 Mad 17 (23): ILR (1948) 
Mad 190 (DB), Copalaswami v. Nataraja. 
[The right of the defendant co-mortgagee 
is not extinguished automatically on the 
passing of the decree in favour of the 
plaintiff irrespective of the nature of the 
judgment given and the language of the 
decree passed in it and irrespective of 
whether or not the right of the co-mort¬ 
gagee defendant was the subject of adju¬ 
dication.] 
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clant the Court passed a preliminary decree for sale for two-thirds of the 
mortgage amount which was deposited in Court and subsequently the de¬ 
fendant co-mortgagee brought a suit for recovery of his share by sale of the 
hypotheca, the suit was not barred by virtue of the decree in the previous 
suit as the Court did not deal with the right of the defendant co-mortgagee 
to recover his one-third share. 

Suit by one co-mortgagee, if should be for whole amount 


The question, however, arises whether, when one of the mortgagees 
sues as plaintiff, making others parties as defendants, he should sue for the 
recovery of the entire mortgage-money by foreclosure or sale of the entire 
mortgaged property, or whether he should limit his claim to his share of the 
mortgag-money by praying for foreclosure or sale of the entire property. It 
has been held that a suit by one of the mortgagees for the recovery of the 
whole of the mortgage-money is always maintainable when the other mort¬ 
gagees consent to the institution of such a suit but do not join as plaintiffs 
for certain reasons. 10 When, however, the consent of the other co-mort¬ 
gagees could not be obtained, there was before the year 1919, a conflict of 
opinion as to how the suit should be framed, one set of cases 11 holding that 
the suit must be for the whole amount of the mortgage and another set of 
cases 1 - holding that it may be for his share of the money. In the year 1919 
the matter came up before the Privy Council in ‘Sunitabala Debi v. Dhara 
Sundari.’ 13 In that case a mortgage was executed in favour of A and B for 
the consideration of Rs. 1,60,000 (Rs. 80,000 by each). A brought a suit for 
the recovery of his Rs. 80,000 by sale of half of the mortgaged property. It 
was contented that the proceedings were wrong in form since by S.67 the 
plaintiff could not seek for sale of part only of mortgaged property. The 
first Court, disallowing the contention, granted the relief as claimed by the 
plaintiff. On appeal the High Court reversed the decree on the ground that 
the suit should have been brought to recover the entire mortgage-money. 
However, it made an order directing the plaintiff to amend the plaint as 
follows : If in the opinion of the Court the plaintiff is held to be not entitled 
to a decree on the footing of a mortgage for the principal sum of Rs. 80,000 
then a usual mortgage-decree may be passed in favour of the plaintiff and 
the defendant No. 3 (the other co-mortgagee B) for the amount found due 
up to the period of grace to be fixed by the Court upon the basis of the entire 
mortgage-money, that is, Rs. 1,60,000.” On appeal to the Privy Council 
their Lordships of the Judicial Committee held that the High Court was right 
in its conclusion and observed as follows: 


“This mortgage clearly effects the conveyance of the real estate to the 
mortgagees as tenants-in-common, and no redemption could be effected 
of part of the property by paying to one of the mortgagees her separate 
debt. It is not a mortgage to each of a divided half, but a conveyance to 
them of the whole property. Where a mortgage is made by one mort¬ 
gagor to two tenants-in-common, the right of either mortgagee who 
desires to realise the mortgaged property and obtain payment of the 


10. t(’30) # 17 AIR 1930 Mad 985 (985): 129 Ind 
Cas 45, Seth Bansiram v. Gunia Naga 
Ayyar. 

(’13) 20 Ind Cas 329 (330) (DB) (Cal). 

Bhuban Mohan v. Dhanraj. 

(1879) 11 Ch D 121 (127): 48 L J Ch 361 : 

40 L T 638 : 27 W R (Eng) 514. Luke v. 

South Kensington Hotel Co. 

11. ( 92) 1892 All W N 246 (246) (DB). Gobind 
Ram v. Sundar Singh. 

(’13) 20 Ind Cas 151 (151) (DB) (All). 


Lachmi Narain v. Bisunath Prasad Misir. 
t(’09) 1 Ind Cas 117 (118) (DB) (All). Sat 
Narain Tewari v. Ganga Prasad. 

12. (’05) 15 Mad L Jour 496 (496) (DB), At - 
chamma v. Subbarayadu. 

(’13) 20 Ind Cas 329 (330) (DB) (Cal). 

Bhuban Mohan v. Dhanraj. 

13. (’19) 6 AIR 1919 P C 24 (26): 47 Cal 175 : 

46 Ind App 272 : 53 Ind Cas 131 (PC). 

(Facts taken from 24 Cal W N 297 at p. 
299.) 
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debt, if the consent of the co-mortgagee cannot be obtained, is to add the 
co-mortgagee as a defendant to the suit and to ask for the proper mort¬ 
gage-decree, which would 1 provide for all the necessary accounts and 
payments, excepting that there could be no judgment for a sum of money 
entered as between the mortgagee defendant and the mortgagor.” 

Even after the decision in ‘Sunitabala Debi’s case,’ 138 there has been a 
conflict of opinions on the point, both the conflicting views being rested on 
the said decision of the Privy Council. According to one class of cases," 
when the consent of the other co-mortgagees cannot be obtained one of the 
mortgagees need not institute a suit for the recovery of the whole of the 
mortgage-money but may sue only for the recovery of his share by proceed¬ 
ing against the whole property and making other co-mortgagees as defen¬ 
dants. It has also been held that such a suit does not contravene the provi¬ 
sions of clause (d) as it is a suit by a person interested in part only of the 
mortgage-money ‘relating to the whole of the mortgaged property’ and not 
to a corresponding part of it. 15 According to the contrary view 1 ' 1 one of 
several mortgagees cannot sue for his share of the mortgage-money but must 
sue for the whole amount. In both the classes of cases, however, the amount 
which the plaintiff will get out of the sale proceeds of the entire property 
will be not the whole amount realised, but only the amount proportionate to 
his share in the mortgage-money. 17 

The interests of the mortgagees under the mortgage can, however, be 
severed with the consent of the mortgagor 18 and in such a case one of the 
mortgagees can institute a suit relating to a portion of the mortgaged property 
corresponding to his interest in the mortgage-money 10 and further, can insti¬ 
tute a suit for the recovery of his share in the mortgage-money, ‘not by fore¬ 
closure or sale of the entire property, but only by foreclosure or sale of the 
portion corresponding to his interest in the mortgage-money.’- 0 The rule in the 


13a. ('19) 6 AIR 1919 P C 24 (26): 47 Cal 175 : 
46 Ind App 272 : 53 Ind Cas 131 (PC), 
Sunitabala Debt v. Dhara Sundari. 

14. (’43) 30 AIR 1943 Cal 455 (457, 458): ILR 
(1943) 1 Cal 59 : 208 Ind Cas 483 (DB). 
Matilal Dutta v. Bejoy Lai. (Whether the 
co-mortgagee-defendant would be able to 
withdraw his share in the surplus sale pro¬ 
ceeds by application in the suit on pay¬ 
ment of proper court-fee or will have to 
institute a suit for the purpose is a point 
on which there is a divergence of opinion.) 
(’35) 22 AIR 1935 All 391 (396): 154 Ind 
Cas 437 (DB), Lachhmi Narain v. Babu 

Ram. 

t(’28) 15 AIR 1928 Mad 933 (935, 938): 112 
I. C. 501 (DB), Arunachalam Chatty v. 

Ramastoami Ayyar. 

(’30) 17 AIR 1930 Mad 985 (985): 129 Ind 
Cas 45, Bansiram Jeshamal v. Naga Ayyar. 
(’42) 29 AIR 1942 Mad 205 (207. 208): ILR 
(1942) Mad 438 : 201 Ind Cas 103 (DB). 

Kailasa Ayyar v. Sundaram Pattar. (But 
Court-fee must be paid on full amount of 
mortgage and not on plaintiff's share 
alone.) 

(See also ('32) 19 AIR 1932 Cal 34 (35): 
134 I. C. 1068. Haidar Ali Khondkar v. 
Mahomed Safiuddin Kazi.] 

15. (’30) 17 AIR 1930 Mad 985 (985): 129 I. C. 
45, Bansiram Jeshmal v. Naga Ayyar. 

(See also (’28) 15 AIR 1928 Mad 933 ( 939): 
112 I. C. 501 (DB), Arunachalam v. Rama- 
noami. 1 


16. t('27 14 AIR 1927 Cal 425 (426): 101 Ind 
Cas 530 (DB), Satindra Nath v. Jatindra 
Nath. 

C31) 18 AIR 1931 Cal 806 (807): 134 Ind 
Cas 767, Radha Nath v. Nagendra Nath. 

C37) 24 AIR 1937 Nag 262 (263): ILR (1937) 
Nag 503 : 171 Ind Cas 978. Narayansao v. 
Mt. Chattibai. 

( '36) 23 AIR 1936 Oudh 242 (244): 12 Luck 
82 : 161 Ind Cas 385 (DB), Mahomed Sadiq 
Ali v. Niaz Ahmad. 

('35) 22 AIR 1935 All 263 (263): 159 Ind Cas 
48 (DB), Ram Sarup v. Kunji Lai. 

«'36) 23 AIR 1936 Mad 895 (897): 169 Ind 
Cas 352, Ramchar.dra Ayyar v. Shivram 
Ayyar. 

17. C09) 1 Ind Cas 117 (118) (DB) (All). Sat 
Narain v. Ganga Pershad. 

(‘35) 22 AIR 1935 All 391 (396): 154 Ind Cas 
437 <DB), Lachhmi Narain v. Babu Ram. 

18. C35) 22 AIR 1935 All 391 (394): 154 Ind 
Cas 437 (DB), Lachhmi Narain v. Babu 
Ram. 

t('33) 20 AIR 1933 Cal 154 (162): 59 Cal 
1372 : 143 Ind Cas 193 (DB). H. V. Low & 
Co. Ltd. v. Pulinbiharilal Sinha. 

19. C37) 24 AIR 1937 Nag 262 (264): ILR 

(1937) Nag 503 : 171 Ind Cas 978. Narayan¬ 
sao v. Mt. Chattibai. 

('87) 1887 All WN 233 (233) (DB), Lalju v. 
Jangi Lai. (Assumed— Held, there was no 
severance of interest.) 

20. (’37 ) 24 AIR 1937 Nag 262 (264): ILR (1937) 



1212 [S67N27] 


RIGHT TO FORECLOSURE OR SALK 


clause, having been enacted for the benefit of the mortgagor, has no applica¬ 
tion when the mortgagor himself consents to the severance of interests of the 
different mortgagees under the mortgage and thus allows the integrity of the 
mortgage to be broken.- 1 It should, however, be noted that one of the mort¬ 
gagees cannot sever his interest under the mortgage behind the back of the 
other co-mortgagees, by obtaining the consent of the mortgagor. The other 
mortgagees must also be parties to such an arrangement. 22 Where they are 
not parties to such an arrangement the integrity of the mortgage is not 
broken and they can proceed against the whole property in enforcing their 
claim. 23 This is similar to the last paragraph of S. 60 under which if there 
are more mortgagees than one, all of them must acquire the share of a mort¬ 
gagor in the mortgaged property in order to break the integrity of the mort¬ 
gage, and acquisition by one or some of them is not sufficient. 24 In the 
undermentioned case 2 ** A mortgaged his property jointly to B and C. Subse¬ 
quently, A mortgaged the same property to C alone and the consideration 
for this subsequent mortgage was the amount of the prior mortgage in 
favour of B and C. It was held that a discharge by C of the whole of the 
prior mortgage operated in respect only of his half share in the mortgage 
and in law the act of A and C amounted to severance of the interests of the 
mortgagees with the consent of the mortgagor within the meaning of this 
clause. It is submitted that the decision does not seem to be correct. B was 
not a party to the arrangement between A and C and there could be no valid 
severance of interests of the mortgagees within the meaning of the clause. 
So also in the undermentioned case 23 A mortgaged his property to B and C 
who had each a half share in the mortgage-money B purchased the equity of 
redemption in execution of a simple money decree. C then sued to recover 
his share in the mortgage-money ‘by sale of the entire mortgaged property.* 
It was held that C could not do so, he, in suing only for his share in the mort- 
gage-money, had practically admitted that something had happened which 
had had the effect of satisfying half the mortgage amount and he could not, 
therefore, throw the burden of his share on the whole of the mortgaged pro¬ 
perty. It is submitted that the decision is not correct inasmuch as it allows 
one of the mortgagees to break the integrity of the mortgage by acquiring the 
mortgaged property from the mortgagor without the consent of the other. 
It was not followed in the undermentioned case. 27 


The language of the clause cannot, however, be taken to mean that 
severance of interests of the mortgagees can be effected only with the con¬ 
sent of the mortgagor and not in any other way. The Legislature could not 


Nag 503 : 171 Ind Cas 978, Narayansao v. 
Mt. Chattibai. 

21. (T9) 6 AIR 1919 All 275 (276): 41 All 631 : 
51 Ind Cas 107 (DB), Jauhari Singh v. 
Canga Sahai. 

22. (’39) 26 AIR 1939 Nag 136 (139): 184 Ind 

Cas 719 (DB), Sadasheo Rao v. Roop- 

chand. 

t( 28) 15 AIR 1928 Mad 933 (938, 940): 112 
Ind Cas 501 (DB), Aruchalam Chetty v. 
Ramaswamy Ayyar. 

23. (’45) 32 AIR 1945 Bom 351 (351, 352): ILR 
(1945) Bom 390, Sadashiv Shivbasappa v. 
Covind Virpax Ambi. | It is not open to 
on3 of two mortgagees by purchasing the 
equity of redemption in the mortgaged 
property to reduce his co-mortgagee’s se¬ 
curity from the whole of the property to 
only a half. The mortgaged security 
being ordinarily indivisible, if one of 


two mortgagees purchases the equity of 
redemption in the mortgaged property 
without the consent of the other mort¬ 
gagee the latter is entitled to bring the 
whole of the property to sale for recovery 
of his half share of the mortgage debt I 
(’39) 26 AIR 1939 Nag 136 (140): 184 Ind 
Cas 719 (DB), Sadasheo Rao v. Roopchand. 

[See also (’96) 1896 All W N 171 (171) 

(DB), Pttran Chand v. Ram Ratan .] 

24. See S. 60, Note 44. 

25. (T9) 6 AIR 1919 All 275 (276): 41 All 631 : 

51 Ind Cas 107 (DB), Jauhari Singh v. 

Ganga Sahai. 

26. ( 24) 11 AIR 1924 All 11 (12): 45 All 46 : 
74 Ind Cas 999 (DB), Mohan Lai v. Pra- 
sadi Lai. 

27. (’28) 15 AIR 1928 Mad 933 ( 940): 112 Ind 

Cas 501 (DB), Arunachalam Chetty v. 

Ramaswamy Ayyar. 
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possibly have intended to enact that if severance of the interests of the mort¬ 
gagees took place in any other lawful mode legally binding on the mortgagor, 
the mortgagor could resist a suit for sale for recovery of a portion of the 
mortgage-money on the basis of such severance. 28 Thus, where in a suit 
brought by one of the mortgagees against the mortgagor there is a decree 
declaring that there has been a severance of the mortgage, the decree though 
obtained without the consent of the mortgagor and the other mortgagee is 
effective legally to create the severance of interests of the mortgagees and 
a suit by the other mortgagee for the recovery of his share of the mortgage- 
money on the basis of such severance cannot be resisted by the mortgagor.-”' 

28. Partial foreclosure or sale by a sole mortgagee. — As seen in Note 
27 one of several mortgagees cannot institute a suit for foreclosure or sale 
of a part of the mortgaged property for a proportionate part of the mortgage- 
money which he claims to be his share. This, however, does not affect the 
right of a sole mortgagee to sue on the mortgage as a whole by proceeding 
against the whole 1 or any part only of the mortgaged property, abandoning 
the rest of the security. This is on the principle that as between the mort¬ 
gagor and the mortgagee every part of the mortgaged property is liable for 
the whole debt and the mortgagee has the right to recover the debt from any 
part of the property, there being no obligation on him to proceed against the 
whole of it. 2 

The last paragraph of S. 60 lays down that a person entitled to a share 
only of the mortgaged property may redeem his share only in a case where 
the mortgagee acquires in whole or in part the share of a mortgagor. The 
paragraph deals only with the mortgagor’s right to redeem, but the same 


28. (’15) 2 AIR 1915 Mad 344 (344): 39 Mad 
17 : 25 Ind Cas 91 (DB), Vijaya Bhusha- 
nammal v. Evalappa Mudaliar. 

I See also (’33) 20 AIR 1933 Cal 154 (161): 
59 Cal 1372 : 143 Ind Cas 193 (DB). H. V. 
Low & Co. Ltd. v. Pulinbeharilal Singlia .] 

29. (’15) 2 AIR 1915 Mad 344 (344): 39 Mad 
17 : 25 Ind Cas 91 (DB). Vijaya Bliusan- 
ammal v. Evalappa Mudaliar. 

SECTION 67 NOTE 28 

1. (’23) 10 AIR 1923 Pat 242 (246): 2 Pat 335 : 
71 Ind Cas 705 (DB), Panda Satdeo Narain 
v. Ramayan Tewari. (Mortgagee is entitled 
to bring a suit for sale of the entire mortgag¬ 
ed property for the balance due upon his 
mortgage, although he received half the 
mortgage-debt from one in whom one-half 
of the equity of redemption became vested 
subsequent to the mortgage.) 

2. (’48) 35 AIR 1948 Nag 44 (47): 1LR (1947) 

Nag 381 (DB), Sowitribai v. Radhakisan. 

(Where there is a decree changing a num¬ 
ber of properties, the charge-holder can 
proceed to enforce his charge against any 
item of property he pleases whether the 
charge be divisible or indivisible.] 

(’06) 28 All 174 (178): 2 All L Jour 630 (FB). 
Sheo Tahal v. Sheodan Ral. 

(’22) 9 AIR 1922 All 352 (354): 44 Alt 146 : 
64 Ind Cas 451 (DB), Soti Sura} Mai v. 
Than Singh. 

(’29) 16 AIR 1929 All 380 (381): 119 Ind 
Cas 437 (DB), Gha«i Khan v. Kishori 

Ramanji. 

(’96) 18 All 189 (193): 1896 All W N 65 
(DB). Muhammad Mahmud Ali v. Kalyan 
Da*. 


(’38) 25 AIR 1938 Nag 79 (79): ILR (1940) 
Nag 385 : 172 Ind Cas 565. Daulatram Na- 
nakram v. Panna Shambhu. (Portion of 
mortgage security excluded by operation 
of law—Mortgagee can enforce his whole 
charge against rest.) 

('30) 17 AIR 1930 Mad 371 (372): 117 Ind 
Cas 143, In re Velu Panikkan. 

1 (’13) 35 All 441 (444): 20 Ind Cas 41 (43) 
(DB), Sanwale Singh v. Ganeshi Lai. 
( Where the mortgaged property is divided 
among the mortgagor's heirs without mort¬ 
gagee's consent there is nothing to preclude 
the mortgagee from proceeding against the 
share of one only for the whole debt.) 

( 02) 25 All 79 (82): 1902 All W N 203 

(DB). Sheo Prasad v. Behari Lai. (Semble.) 
C93) 1898 All W N 120 (120), Jai Gobind 
v. Jasram. 

('30) 17 AIR 1930 Mad 371 (372): 117 Ind 
Cas 587 (DB). Balkishan v. Mt. Bundia. 

[See also ('47) 34 AIR 1947 Oudh 122 (126): 
22 Luck 37 : 228 Ind Cas 225. Husain Mirza 
v. Rughubar Dayal. (Where a portion of 
the properly charged with maintenance al¬ 
lowance has been relieved of the charge 
by reason of the action of the onus of the 
property, the charge-holder can realize the 
entire maintenance allowance from the re¬ 
maining portion of the property.) 

(’95) 17 All 434 (435): 1895 All W N 83 
(DB), Bhikhari Das v. Dalip Singh. (The 
right of a mortgagee to bring any portion 
of the mortgaged property to sale is not 
curtailed by the mortgagor, subsequently 
to the mortgage, selling a portion of the 
mortgaged property to a third person.] 
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principle will apply to the mortgagee’s right to foreclose or sell the property 
and hence a sole mortgagee who has acquired either in whole or in part 
a share of the mortgaged property can sue for foreclosure or sale of a part of 
the mortgaged security. 3 But he can only realise from the share not acquired 
by him ‘a proportionate’ part of the mortgage-money. 4 


For further discussion of the topic, see Notes 41 to 44 on section 60. 

29. Mortgagee’s right against the property and the doctrine of substi¬ 
tuted security. — See Notes on S. 73 generally. 

It will be seen from the Notes on S. 73 that where a coparcener in a 
joint Hindu family mortgages his undivided share, and subsequently, on 
partition the mortgaged property goes to the share of another coparcener, the 
mortgagee can proceed only against the property that has come to the share 
of the mortgagor coparcener on the doctrine of substituted security and that 
lie cannot proceed against the mortgaged property which has gone ta the share 
of the other coparcener. 13 But if the latter coparcener, at the time of partition, 
and as a part of the partition, undertakes to pay off the mortgage-debt, what 
he really takes on partition is only an equity of redemption in the property 
and the mortgagee can proceed against the property in his hands. 1 

It will also be seen from the Notes on S. 73 that where a forfeiture is 
incurred fraudulently by the mortgagor by making a default in payment of 
Government revenue and the property again comes to the hands of the mort¬ 
gagor, the mortgagee can proceed against such property. But if the forfeiture 
is incurred in spite of the mortgagor’s attempt to avoid it and the property 
again comes to his hands the mortgagee has got no legal right to proceed 
against the property in the hands of the mortgagor: he has got only equitable 


3. t(’06) 3 Cal L Jour 377 (378) (DB), Inu- 
khan v. Naimudin. 

(’83) 5 All 257 (258): 1883 All W N 10 
/DB), Bisheshar Singh v. Laik Singh. 

( 03) 26 All 72 (76): 1903 All W N 190. 
Shib Lai v. Bhawani Shankar. 

(’20) 7 AIR 1920 All 129 (130): 42 All 544 : 
58 Ind Cas 743 (DB), Sarju Kumar v. 

Thakur Prasad. (There is no difference in 
principle in the case where it is after the 
decree for sale and not before it that the 
mortgagee acquires a part of the mortgaged 
property.) 

t('89) 2 C P L R 90 (92. 93). Ganpat Rao 
v. Ramchand. 

(’32) 19 AIR 1932 Cal 319 (320): 59 Cal 76 : 
137 Ind Cas 260 (DB), Krishna Chandra v. 
Pabna Model Co., Ltd. 

(’38) 25 AIR 1938 Cal 618 (622): ILR 

(1938) 2 Cal 590 : 179 Ind Cas 493 (DB), 
Nirupama Debt v. Anath Bandhu. 

COS) 8 Cal L Jour 92 (93) (DB). Mutty 
Lai v. Nanda Lall. 

C97) 19 All 196 (198): 1897 All W N 18, 
Chunr.alal v. Anandilal. 

'('97) 20 All 23 (26. 27): 1897 All W N 163 
(164) (FB). Nand Kishore v. Raja Hari Raj 
Singh. 

(’93) 1895 All W N 1 (1) (DB). Sumera 
Knar v. Bhagwant Singh. 

C 32) 19 AIR 1932 Mad 18 (19): 135 Ind 
Cas 911, Somanatha Swayi v. Ananta Pat- 
naik. 

(’12) 34 All 474 (478): 16 Ind Cas 85 (86) 
(FB), Roshidunnissa v. Muhammad Ismail 
Khan. 


(’ll) 10 Ind Cas 235 (235) (All), Jagannath 
Pershad v. Mihin. 

C98) 1898 All W N 120 (120), Jai Gobind v. 
Jasram. 

(1900) 22 All 284 ( 290): 1900 All W N 69 
(FB), Bislieshur Dial v. Ram Samp. 

C03) 25 All 446 (456): 1903 All W N 150 
(DB), Dina Nath v. Lachmi Narain. 

4. See (’42) 29 AIR 1942 All 104 (107): 199 
Ind Cas 212 (DB), Jagat Singh v. Behari 
Lai. (Security bond for Rs. 10,000 by A on 
hypothecation of properties x and y in B’s 
favour and personal liability for any loss— 
Execution under S. 386, Criminal P. C., 
against A —Property x sold subject to B’s 
charge—Balance, after deducting fine, re¬ 
presenting proportionate share of B’s charge 
over property x returned to B—B obtain¬ 
ing decree in suit against A on security 
bond and for recovery of amount embezzled 
by A —Pending appeal by A, B executing 
decree against property y and purchasing 
same— Held B himself having broken in¬ 
tegrity of mortgage by sale of property y, 
B held not entitled to enforce his charge 
any further against property x and could 
not proceed against it on basis of A*s per¬ 
sonal liability since sale of x was a valid 
sale.) 

SECTION 67 NOTE 29 

la. (’45 ) 32 AIR 1945 Pat 400 ( 403): 24 Pat 
268 (DB), Deokindan Prosad v. Aghore- 

nath. 

1. (’40) 27 AIR 1940 Nag 149 (154): ILK 
(1941) Nag 677 : 194 Ind Cas 537 (DBL 
Atmaramsao v. Bhupendranath. 
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right against it and if he wants to enforce his lien against the property he is 
bound to establish that the destruction of the original security took place 
under such circumstances as to raise an equity in his favour so as to fasten 
his mortgage on the property. Thus, where a village was forfeited by Gov¬ 
ernment for non-payment of revenue and then certain fields were settled 
upon the mortgagor and the mortgagee wanted to proceed against those fields, 
it was held that forfeiture was not incurred fraudulently and that the mort¬ 
gagee, by not attempting to avoid the forfeiture, had lost his equity of pro¬ 
ceeding against the property. 2 

30. Mortgagee, whether can enforce his mortgage against a trespasser 
in possession of the mortgaged property. — A mortgagee who is not entitled 
to possession under the terms of his mortgage is not affected by the adverse 
possession against his mortgagor which commences after the creation of his 
mortgage. 1 A mortgagee can, therefore, enforce his mortgage against such a 
trespasser even if he has perfected his title by prescription as against the 
mortgagor. 2 

• 

The position is, however, different when the mortgage is created after 
the trespasser’s entry upon the property. The extinguishment of the mort¬ 
gagor’s title by adverse possession will in such a case extinguish the mort¬ 
gage also. 3 

See also Notes 84 and 85 on Articles 142 and 144 of the A. I. R. Com¬ 
mentaries on the Limitation Act, 2nd (1942) Edition. 

31. Mortgagee obtaining a money-decree — Whether can sell the mort¬ 
gaged property. — A question may arise as to whether a mortgagee obtaining 
a simple money-decree on the mortgage can proceed against the mortgaged 
property. Rule 14 of Order 34, Civil Procedure Code, disallows a sale of 
the mortgaged property in execution of a money-decree obtained by a mort¬ 
gagee on a claim arising out of the mortgage, otherwise than by instituting a 
suit for sale in enforcement of the mortgage. A mortgagee, therefore, cannot 
sell the mortgaged property in execution of his money-decree except by the 
institution of a suit for sale under this section. 1 


37 Ind Cas 277 (DB). Priya Sakhi Debi v. 
Bireshwar Samanta. 

t(’23) 10 AIR 1923 Mad 160 (161): 99 Ind 
Cas 831 (DB). Sundaram Iyer v. Thiagarcj 
Pillai. 

C29) 16 AIR 1929 Pat 577 (579): 121 Ind 
Cas 471, Mohan Bhakai v. Jagdayan Pande. 
C12) 34 All 640 (644): 17 Ind Cas 632 (634) 
(DB), Nandan Singh v. Jumman. 

3. ('ll) 9 Ind Cas 990 (991) (All), Baijnath 
v. Bhadaiyan. 

t('12) 34 All 640 (645): 17 Ind Cas 632 

634. 635) (DB), Nandan Singh v. Jumman. 
(’95) 18 Mad 342 (347) (DB), Subbaramayyar 
v. Nigamadullah Saheb. 

[But see C17) 4 AIR 1917 Mad 228 (230): 
39 Mad 959 : 33 Ind Cas 326 (DB). Punugu- 
Subbiah v. Ramireddi .] 

SECTION 67 NOTE 31 

1 . (’21) 63 Ind Cas 303 (307. 308) (DB) (Pat). 
Punit Deo Narayan Singh v. Bhagwati 
Saran Singh. 

t(’98) 2 Cal W N 320 (321) (DB), Ram 
Keshub Deb v. Sonatun Pal. 

COG) 28 All 58 (59): 2 All L Jour 479, Hem 
Ban v. Bihari Cir. (A mortgagee brought 
a suit for sale on his mortgage—The suit 


2. (’ll) 7 Nag L R 2 (7): 10 Ind Cas 689 (692), 
Deorao v. Mt. Banai. 

SECTION 67 NOTE 30 

1. (’14) 1 AIR 1914 All 95 (96): 36 All 567: 
24 Ind Cas 997 (FB). Raj Nath v. Narain 
Das. 

•(’18) 5 AIR 1918 Cal 933 (938): 44 Cal 
425 : 37 Ind Cas 277 (DB). Priya Sakhi 
Debi v. Bireshwar Samanta. 
t(’09) 12 Oudh Cas 45 (51. 57): 2 Ind Cas 
57 (59) (DB), Pratap Bahadur Singh v. 

Maheshwar Bakhash Singh. 

(’19) 6 AIR 1919 Cal 716 (718): 50 Ind Cas 
304 (DB), Kali Krishna v. Tara Prosanna. 
C23) 10 AIR 1923 Pat 305 (306): 68 Ind Cas 
641, Kunj Lai y. Kanhal Mahto. 

C13) 9 Nag L R 191 (192): 22 Ind Cas 94 
(95). Nazar All v. Hiraman. 

JSee (’22) 9 AIR 1922 Cal 32 (35): 69 Ind 
Cas 841 (DB), Sltal Chandra v. Parbati 

Charan. (Case under Bengal Tenancy Act.)] 

2. •(•16) 3 AIR 1916 Mad 990 ( 996. 997): 39 
Mad 811 : 31 Ind Cas 412 (FB). Vyapuri 
v. Sonamma Boi Ammani. 

t (*14) 1 AIR 1914 All 95 (96): 36 AH 567 : 
24 Ind Cas 997 (FB). Raj Nath v. Narain 
Das. 

C18) 5 AIR 1918 Cal 933 (938): 44 Cal 425 : 
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The decisions 2 under section 99 of this Act (now repealed and re¬ 
enacted as O. 34, R. 14 of the Civil Procedure Code), which disallowed the 
sale of the mortgaged property in execution of a money-decree even in respect 
of a claim ‘not connected’ with the mortgage, are no longer good law; no such 
restriction exists under the present Rule. 

See also Notes on R. 14 of O. 34 of the Code of Civil Procedure in the 
Appendix. 

32. Bundelkhand Alienation of Land Act. — Though under this section 
a mortgagee has got a right to obtain a decree for sale or for foreclosure as 
the case may be, where the mortgagor is a member of an agricultural tribe 
and the Bundelkhand Alienation of Land Act, II of 1903, applies, the Civil 
Court cannot pass a decree either for sale or for foreclosure. It has to refer 
the matter to the Collector who can take action under S. 9 of that Act. 1 


a 67A. A mortgagee who holds two or more mortgages executed by 
Mortgagee when bound the same mortgagor in respect of each of which he has 
to bring one suit on a right to obtain the same kind of decree under sec- 
seveiai mortgages. tion ^ an d w j 1Q sues to obtain such decree on any 

one of the mortgages, shall, in the absence of a contract to the contrary, be 
bound to sue on all the mortgages in respect of which the mortgage-money 
has become due. 


a. This section was inserted by Section 32 of the Transfer of Property (Amendment) Act, 
1929 (XX of 1929). 


Synopsis 


1. Scope of the section. 

2. Retrospective operation of the 
section. 

3. Section, if applicable to charges 
created by operation of law. 

4. Mortgages must have been exe¬ 
cuted by the same mortgagor. 

5. “Same kind of decree”. 

Topic 

Conditions for the applicability of the Sec¬ 
tion. See Note 1. 


6. Property mortgaged, if need be 
the same. 

7. “In the absence of a contract to 
the contrary”. 

8. Money must have been due on 
all the mortgages. 

9. Court-fees Act, 1st (1944) Edi¬ 
tion, S. 17, Note 9. 

Indicator 

Mortgagee bound to consolidate. See Note L 


was compromised and the mortgagee took 
a money decree in which, however, the 
property originally hypothecated to him 
was set out as being charged —Held that 
the mortgagee decree-holder could not 
bring the mortgaged property to sale in 
execution of this deceree but if he wished 
to do he would have to institute a suit 
under S. 67. on the decree.) 

C09) 2 Ind Cas 980 (980) (DB) (Mad), 

Veera Pannadi v. Karuppa Pannadi. 

[See also (’75) 1875 Pun Re No. 82, p. 196 
(197) (DB), Khushali Mall v. Gopal Mall.] 

2. (’06) 33 Cal 113 (115) (DB), Basiruddi ▼. 
Kailas Kamini Devi. 

(’03) 30 Cal 463 (465): 7 Cal W N 532 (DB), 


Shib Das v. Kali Kumar. 

(’04) 7 Oudh Cas 314 (315) (DB), Babu 
Lai Sahu v. Ram Parshad. 

(’96) 1 Cal W N 80 (81) (DB), Rai Ramani 
Dasi v. Surendra Nath. 

(’01) 4 Oudh Cas 231 (232), Ram Parshad 
v. Ram Parshad Singh. 

(’90) 3 C P L R 15 (15), Sadasheo v. Mt. 
Kareeman. 

[See also (’94) 1894 All W N 205 (207) 
(DB), Lekhraj v. Abdul Ghafar. J 

SECTION 67 NOTE 32 

1. (’32) 19 AIR 1932 All 614 (615): 54 All 
482 : 139 Ind Cas 170 (DB), Ram Sapai v. 
Debt Din 
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1. Scope of the section. —Section 61 of the Act, as it stood before the 
amending Act of 1929, provided that a mortgagor who has executed several 
mortgages on ‘different’ properties was entitled to redeem each of the mort¬ 
gages separately. And the old S. 85 of the Act (now repealed and re-enacted 
as O. 34 R. 1 of the Code of Civil procedure, 1908) provided that “all persons 
having an interest in the property comprised in the mortgage must be joined 

as parties to any suit.relating to such mortgage: provided that the 

plaintiff has notice of such interest”. 

Before the enactment of the Civil Procedure Code, 1908, the question 
whether a mortgagee having several mortgages over the same property was 
bound to sue on all the mortgages at the same time and what would be the 
effect of suing on only one of them, had to be decided by reference to the 
principles underlying sections 61 and 85 referred to above, and there was 
a conflict of opinions. 

According to one view a suit was not maintainable on one mortgage 
only, subject to another mortgage. 1 The reason for this view was, ‘firstly’, 
that S. 85 of the Act which required all persons interested in the mortgaged 
property to be made parties to the mortgage suit, necessitated, where the same 
mortgagee had two or more mortgages over the same property, the inclusion 
of all the mortgages in the same suit; ‘secondly’, that S. 61 abolished con¬ 
solidation for purposes of redemption, where the several mortgages were 
of ‘different’ properties, that where the properties were the ‘same’, the mort¬ 
gagor was not at liberty to redeem only one of them, and that on the same 
principle, though conversely, a mortgagee having several mortgages on the 
same property was bound to sue on all of them. As a consequence of this 
view it was held in some cases 2 that if the mortgagee sued only on ‘one’ of 
such mortgages, he was barred from later on suing on the other mortgages 
by reason of the doctrine of ‘res judicata’ enacted in S. 13 of the Code of 
Civil Procedure of 1882, Explanation IV (now S. 11 of the Code of 1908). 
It was also held in the undermentioned cases 3 that the second suit would be 
barred under S. 43 of the said Code (now O. 2 R. 2 of the Code of Civil Pro¬ 
cedure, 1908). 

According to another view Ss. 61 and 85 did not compel the inclusion 
of all the mortgages in one suit, that neither the principle of S. 13 Explana¬ 
tion IV nor of S. 43 of the Code of Civil Procedure, 1882, applied to such 
cases and that the mortgagee was at liberty to sue on each of the mortgages 
separately and obtain decrees, but that he could not sell the same property 
in execution more than once. 4 * y 


SECTION 67A NOTE 1 

1. C01) 25 Mad 108 (115): 11 Mad L Jour 
373 (DB), Dorasioami v. Venkataseshayyar. 
('07)30 Mad 353 (355): 17 Mad L Jour 301 
(DB), Nattu Krishnamma Chariar v. Anna- 
nagra. 

(’ll) 11 Ind Cas 629 (630) (DB) (Mad), 
Balasubramania Nadar v. Sivaguru Asari. 
C03) 26 All 14 (19): 1903 All W N 177 
(DB), Bhagwan Das v. Bhawani. 

C07) 4 All L Jour 253 (255): 1907 All WN 
83 (DB), Godha Shukul v. Sakla Kunwar. 
(’87) 11 Bom 112 (113, 114) (DB), Bapu- 
ravji v. Ramji Svarupji. 

2. See the cases cited in foot-note 1. 

3. (’06) 30 Bom 156 (163): 7 Bom L R 811 
(DB), Keshavram Dulavram v. Ranchhod 
Faklra. 

(’10) 37 Cal 589 (595. 597): 6 Ind Cas 159 
(162) (DB), Hari Naraln v. Shama Sundari. 


(Puisne mortgagee paying off prior mort¬ 
gages -- Suit on puisne mortgage only -- 
Amounts paid on prior mortgages not 
claimed— Subsequent suit therefor barred 
by S. 43. C. P. C., 1882.) 

4. (’98) 20 All 322 (324, 325): 1898 AH W N 
58 (FB). Sundar Singh v. Bholu. (Section 
43 of the old Code does not apply.) 

C90) 4 C P L R 164 (1G5). Parmalag v. 
Dhokal and Behari. (Do.) 

( 89) 13 Bom 45 (48) (DB), Moro Raghunath 
v. Balaji Trimbak. (Neither S. 13 nor S. 43 
applies.) 


,uy) ° Jna 175 (176. 177) (Cal). 

Dwarka Nath Nandi v. Mritunjoy Patra 
(’07) 29 All 2.33 (234, 235): 4 All L Jour 
C6 (DB). Raghunath Prasad v. Jamna 
Prasad. (Same property mortgaged twice 
to same mortgagee — Part purchased by 
himself under his decree on prior mort- 


JT P. 77 
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Order 34 Rule 1 of the Code of Civil Procedure, 1908, introduced an 
explanation which was not found in the repealed section(S. 85 of this Act), 
namely, that a ' puisne mortgagee may sue for sale or foreclosure without 
making the prior mortgagee a party to the suit. In view of this provision, 
it was decided in some cases 5 that a suit on the ‘earlier’ of two mortgages 
would bar a subsequent suit on the later mortgage by virtue of the pro¬ 
visions of O. 34 R. 1 and S. 11, Explanation IV of the Code, but that a suit 
on the ‘later’ mortgage would not bar a subsequent suit on the earlier one. 
In another class of cases 0 it was held that suits could be filed on the mort¬ 
gages separately but the property could not be sold twice. A third view 
was that notwithstanding the explanation to O. 34 R. 1, even a suit on the 
‘later’ mortgage would bar a subsequent suit on the earlier one. 7 A fourth 
view was that where the several mortgages arise out of the same transaction, 
a suit on the earlier mortgage would bar a subsequent suit on the later 
mortgage, by the provisions of O. 2 R. 2. 7a In the undermentioned cases 8 it 
was held that a suit could be maintained on a subsequent mortgage for sale 


‘subject to a prior mortgage’. 

gage — Remainder is liable for full amount 
of the subsequent mortgage.) 

{See also ('ll) 38 Cal 60 (65): 7 Ind Cas 
330 (332) (DB). Gobind Prasad v. Harihar 
Charan. (A suit on a prior mortgage only 
is maintainable, but property must be sold 
in execution free from subsequent mort¬ 
gage.)] 

(See however C06) 3 All L Jour 238 (240), 
Murlidhar v. Sher Singh. (First mortgage 
to M—Second mortgage to M and N —M 
suing on first mortgage and purchasing 
property—M and N again suing and obtain¬ 
ing decree on second mortgage—They can 
sell the property again.)] 

5. t(’20) 7 AIR 1920 Mad 1026 (1033): 62 Ind 
Cas 833 (DB). Lakshmanan v. Muthaya. 

(Several mortgages on same property to 
same person—Decree on later mortgages— 
Property unsold—Suit on first mortgage is 
maintainable.) 

(’19) 6 AIR 1919 Oudh 352 (354, 355): 53 
Ind Cas 753, Gur Prasad v. Chhutku Lai. 
(First suit on first mortgage—Second suit 
on later mortgage does not lie—Dissented 
from in AIR 1925 Oudh 379.) 

(TO) 4 Sind L R 82 (86): 8 Ind Cas 216 
(218) (DB), Saliijram v. Gagumal. (First 
suit on first mortgage—Second suit on later 
mortgage does not lie.) 

t(’20) 7 AIR 1920 Low Bur 160 (162. 163): 
10 Low Bur Rul 360 : 69 Ind Cas 897. Ma 
Myit v. Surma. (Suit on the later mortgage 
will not bar a subsequent suit on the 
earlier.) 

(’31) 18 AIR 1931 All 549 (549): 53 All 631 : 
132 Ind Cas 803 (DB), Dwarka Prasad v. 
Ulfat Rai. (It is not necessary for the 
subsequent mortgagee to declare prior en¬ 
cumbrances in favour of third persons or 
himself.) 

(’28) 15 AIR 1928 All 378 (380) : 50 All 742 : 
114 Ind Cas 38 (DB), Ram Saran v. Abdul 
Ghaffar. (Suit on later mortgage reserving 
rights on first mortgage does not bar sub¬ 
sequent suit on first mortgage.) 

(’36) 23 AIR 1936 Lah 1020 (1020): 167 Ind 
Cas 15 (DB), Mt. Fazal Nishan v. Hukam 


Singh. (Suit on second mortgage mention¬ 
ing first mortgage—Mortgagee not estopped 
from suing on first mortgage.) 

(T4) 1 AIR 1914 Cal 646 (648): 23 Ind Cas 
426 (DB), Atab Pramanick v. Mehrulla 

Sardar. 

6 . *(’21) 8 AIR 1921 Cal 321 (327): 60 Ind Cas 
809 (DB). Nilu v. Asirbad Mandal. 

t(’24) 11 AIR 1924 Pat 77 (80): 2 Pat 874 : 
74 Ind Cas 820 (DB), Waziri Begum v. 

Shashi Bhushan. 

(’27) 14 AIR 1927 Pat 117 (122): 98 Ind 
Cas 968 (DB), Md. Tabarak Ali v. Dalip 
Narain. 

(’25) 12 AIR 1925 Oudh 379 (380): 86 Ind 
Cas 748 (DB), Bansidhar v. Jagmohan. (In 
a suit on prior mortgage, subsequent mort¬ 
gage held by the same mortgagee need not 
be disclosed and the mortgagee can obtain 
a decree for sale on each of them in a 
separate suit.) 

t(’35) 22 AIR 1935 Nag 226 (229): 31 Nag 
L R Supp 1 : 159 Ind Cas 758 (FB). Laxmi- 
bai v. Kondba. (Case to which S. 67A did 
not apply. 8 Nag L R 123 and AIR 1933 Nag 
171 : 30 Nag L R 265 overruled.) 

(’36) 23 AIR 1936 Cal 698 (700): 166 Ind 
Cas 73 (DB), Jonab Ali v. Satish Chandra. 
(Case to which S. 67A did not apply.) 

[See also (’24) 11 AIR 1924 Mad 366 (367): 
47 Mad 688 : 83 Ind Cas 852 (DB), Nara- 
yanswami Chetty v. Vellaya Pillai. (Mort¬ 
gagee is not bound to sue on all mortgages 
simultaneously.)] 

7. (T5) 2 AIR 1915 Bom 54 (54, 55): 39 Bom 
138 : 27 Ind Cas 1005 (DB), Dliondo Ram - 
chandra v. Bhikoji Gopal. 

7a. (’21) 8 AIR 1921 Bom 282 (283): 45 Bom 
55 : 59 Ind Cas 347 (DB). Daluchand Bala- 
ram v. Appi Khema. (Case under Dekkhan 
Agriculturists’ Relief Act. Ss. 12 and 13.) 

8 . f (’16) 3 AIR 1916 Mad 934 .(936, 937): 38 
Mad 927 : 30 Ind Cas 317 (FB). Subramama 
Aiyar v. Balasubramania Aiyar. 

(•15) 2 AIR 1915 Mad 288 (290): 24 Ind Cas 
187 (DB), Ganapathi v. Krishnamachartar. 
(Failure or omission to bring in all mor - 
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T SS section has been enacted with a view to set the conflict at rest, 
legislature, m S. 61 abolished the rule of consolidation so far as re¬ 
demption was concerned, on the ground that it was inequitable to enforce 
^ C p to th <! ‘Prejudice of the mortgagor’. But where a mortgagor has 

ft wm h^ S ‘Trf ral f m0rtga » g ? S °u er the same P r °P ert y to the same mortgagee, 

• adva jJ ta S eous to the mortgagor to compel the mortgagee to con¬ 
solidate his mortgages and sue on all of them at the same time. The Legis¬ 
lature has therefore, m this section given effect to the rule of consolidation, 
by compelling the mortgagee to sue, at the same time, on all his mortgages. 9 

about°iTi y th 1S that f tHe T e i?? n Y et T een the mort g a g° r the mortgagee 
about all the mortgages held by the latter be tried once for all in one and the 

s a me suit. In their Report, the Special Committee observe, with reference 
to this section, as follows: 

fnrl^i! e dealing , wit f h S* 61 > we , pointed out that it is inequitable to en¬ 
force the principle of the consolidation of securities to the prejudice of 

r^Zl ga f°iU When> haw i: ver ’ a mortgagee holds several mortgages in 
respect of the same or different properties, it will be prejudicial to the 

mortgagor if the mortgagee is allowed to enforce one mortgage and keep 
the other mortgages alive. In the case of a number of mortgages in 
which the only remedy open is foreclosure, the disadvantage of the 
mortgagor will be very marked as he may lose the whole property in 
satisfaction of one debt which may be less than the real value of the 
property, and will be liable to have a personal decree passed against 
him in satisfaction of the debts under the other mortgages. In the case 
of mortgages too where the only remedy is sale, the property will never 
realise its fair and proper value if it be sold subject to another mortgage’’ 

must be"satis^ed—- ^ SeCti ° n 3Pply> however ’ the following conditions 

(i) the mortgages must have been executed by the ‘same mortgagor 5 ; 

(ii) ^f? eC V? f ea + C u °< f such mortgages the mortgagee must have the 
right to obtain the same kind of decree’; 

(m) the mortgage-money ‘must have become due’ at the time of the suit 
on all the mortgages; and ’ 

(lV) solidatiorf* n ° contract ’ between the parties against con- 


Cases outside the section would still have to be decided with reference 
law as laid down in decisions prior to the enactment of this section. 11 


to the 


gages in suit held not an illegality.) 
t(’16) 3 AIR 1916 Pat 113 (114, 115): 39 
Ind Cas 76 (DB), Jagernath v. Mohra Ku- 
var. 

(’19) 6 AIR 1919 Pat 129 (129, 130): 50 Ind 
Cas 40 (DB), Udai Chand v. Nagina Singh. 
(’27) 14 AIR 1927 All 341 (342): 100 Ind 
Cas 577, Mt. Nazir-un-nisa v. Aft. Asifa 
Begum. 

(See (’21) 8 AIR 1921 Mad 624 (626): 70 
Ind Cas 759 (DB), Sanyasiah v. Atchanna 
Naidu. (Mortgagee is entitled to sell pro¬ 
perty in execution of mortgage decree in 
his favour subject to his prior usufructuary 
mortgage.)] 

9. (’34) 21 AIR 1934 Cal 325 (326): 60 Cal 
1470 : 149 Ind Cas 24, Corporation of Cal¬ 
cutta v. Arunchandra Singha. 


( 36) 23 AIR 1936 Lah 1020 (1021): 167 Ind 
Cas 15 (DB), Mt. Fazal Nishan v. S. Hukam 
Singh. 

{See (’35) 22 AIR 1935 Mad 2G2 (262): 156 
Ind Cas 435. Pollachi Town Bank, Ltd. v. 
Krishna Ayyar. (Principle of consolidation 
applied by S. 67A has no bearing upon 
interpretation of S. 17, Court-fees Act.)] 

10 .(' 35 ) 22 AIR 1935 Pat 365 (366): 156 Ind 
Cas 479, Deonandan v. Piaray. 

<' 4 ‘> 28 , AIR 1941 Nag 3 (4): ILR 
(1942) Nag 172: 192 Ind Cas 251 (DB), 
Munnalal v. Singhai. (Case outside S. 67A 
-Mortgagee under two mortgages getting 
deciee on one and selling property subject 
to the other mortgage' can sell again in 
execution of the decree on the other mort¬ 
gage. 20 All 322 distinguished.) 
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The section is restrictive of the rights of the mortgagee and must, there¬ 
fore, be strictly construed. 12 

2. Retrospective operation of the section.—This section is not retros¬ 
pective in its operation. Section 63 of the amending Act of 1929, which came 
into force on the 1st of April 1930, expressly provides that nothing in S. 32 of 
that Act, which introduced this section, shall be deemed to affect, in any way, 
the terms or incidents of any transfer of property effected before the above- 
mentioned date, or any right, title, obligation or liability already acquired, 
secured or incurred before the date. This section, therefore, can have no 
application to mortgages executed before the 1st of April 1930. 1 

3. Section, if applicable to charges created by operation of law.— 
Section 100 provides that all the provisions contained in the previous sections 
which apply to a simple mortgage shall, ‘so far as may be’, apply to a charge. 
It has been held by the High Court of Calcutta, that the requirement in this 
section that the mortgages should be by ‘the same mortgagor’ and the words 
M in the absence of a contract to the contrary” are inappropriate to charges by 
operation of law, and that, consequently, S. 100 will not enable this section 
to be applied to statuory charges. 1 

4. Mortgages must have been executed by the same mortgagor. —This 
section has no application unless all the mortgages have been executed by 
the same mortgagor. 

illustrations. * 

(1) A, claiming to be the adopted son of X, deceased, executed a mortgage 
in favour of P. X’s widows B and C also executed a mortgage in respect 
of the same property to P. P filed a suit on both the mortgages im¬ 
pleading A, B and C as parties. It was held that as the mortgagors 
were different, S. 67A did not enable the filing of a single suit on both 
the mortgages. 1 

(2) A, B and C executed a mortgage to D, E and F. Subsequently, B and 
C only executed a mortgage of the same properties in favour of F, G 
and H. It was held that S. 67A did not apply so as to compel a suit to 
be filed on both the mortgages. 2 

12. (’34) 21 AIR 1934 Cal 862 (863): 61 Cal 
1047 : 153 Ind Cas 972 (DB), Corporation 
of Calcutta v. Kumar Arun Chandra. 

SECTION 67A NOTE 2 

1. t(’35) 22 AIR 1935 Nag 226 (228): 31 Nag 
L R Supp 1 : 159 Ind Cas 758 (FB), Lax- 
mibai v. Kondaba. (AIR 1933 Nag 171:30 
Nag L R 265 overruled.) 

(’34) 21 AIR 1934 Cal 325 (327): 60 Cal 
1470 : 149 Ind Cas 24, Corporation of Cal¬ 
cutta v. AruncJiandra Singha. 

(’38) 25 AIR 1938 Bom 196 (197): 174 Ind 
Cas 474 (DB), Bhau Nana v. Revappa Sa- 
tappa. 

(’36) 23 AIR 1936 Lah 1020 (1020): 167 Ind 
Cas 15 (DB), Mt. Fazal Nishan v. S. Hu - 
kam Singh. 

t('31) 18 AIR 1931 Rang 208 (208): 131 Ind 
Cas 725. Ko Aung Bye v. Ko Po Kyaing. 

(’33) 20 AIR 1933 Rang 377 (378): 150 Ind 
Cas 678 (DB), V. R. S. Chettiar Firm v. 

: Ya Ya. 

(’40) 27 AIR 1940 Oudh 235 (236): 15 Luck 
399 : • 186 Ind Cas 540, Lasa Din v. Md. 

Abdul Shakoor. 

C40) 27 AIR 1940 Pat 65 (70): 187 Ind Cas 


339 (DB), Singheshwar Singh v. Medni 

Prasad. 

SECTION 67A NOTE 3 

1. (’34) 21 AIR 1934 Cal 862 (864): 61 Cal 
1047 : 153 Ind Cas 972 (DB), Corporation 
of Calcutta v. Kumar Arun Chandra. (The 
Section does not apply to charges under 
Calcutta Municipal Act, 1899, S. 205. Re¬ 
versing AIR 1934 Cal 325 : 60 Cal 1470.) 

SECTION 67A NOTE 4 

1. (’37) 24 AIR 1937 Nag 99 (100): ILR (1937) 
Nag 349 : 170 Ind Cas 126, Bhaiyalal v. 
Ramchandra. (Such mortgagors cannot be 
joined in one suit under O. 1 R. 3 or O. 

2 R. 3.) 

2. (’31) 18 AIR 1931 Rang 208 (208): 131 Ind 
Cas 725, Ko Aung Bye v. Ko Po Kyaing. 
[See also (1880) 50 L J Ch 187 (189): 16 
Ch D 117 (119): 44 L T 4 : 29 W R (Eng) 314. 
In re Raggett; Ex parte Williams. 

(’32) 19 AIR 1932 All 676 (677): 143 Ind 
Cas 303 (DB), Mt. Kishun Piyari v. Copal 
Narain. (Mortgage by A— Subsequent mort¬ 
gage by A, B and C—Mortgages not by 
same mortgagor.)] 
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(3) A made a mortgage in favour of X of his share in certain joint property. 

Subsequently, A, B and C who were all the shares in the property, 

mortgaged all their shares to X. It was held that a suit on the first 

mortgage did not prevent a subsequent suit on the later mortgage. 3 

A mortgage by A and, after his death, a mortgage by B, his legal repre¬ 
sentative, cannot, for the purpose of this section, be taken as having been 
executed by ‘different mortgagors’. 4 So also where a father executes a 
mortgage as ‘karta’ of joint Hindu family consisting of the father and his 
son, and subsequently the father and the son together execute another mort- 
gage, it was held that the “mortgagor” in both the mortgages was the same; 
being the joint family. 5 See also section 59A. 

5. “Same kind of decree”.—The second essential for the applicability 
of the section is that two or more mortgages must be such that the mortgagee 
should have a right to obtain the ‘same kind of decree’ in respect of each of 
them. A decree for ‘sale’ can, for instance, be obtained on a simple mortgage, 
but not on a usufructuary mortgage. Consequently, a person having a simple 
as well as a usufructuary mortgage is not bound under this section to sue on 
both of them in the same suit. 

The question, however, arises whether apart from this section, the 
mortgagee can, under any circumstances, be compelled to sue on both the 
mortgages. It has been held in the undermentioned cases 1 that there is 
nothing in O. 34 R. 1 of the Code of Civil Procedure to prevent the mort¬ 
gagee from suing on his ‘later’ simple mortgage ‘subject’ to his ‘prior’ 
usufructuary mortgage. As to whether he can sell the properties ‘free’ of 
the usufructuary mortgage, see the Commentaries on the Code of Civil Pro¬ 
cedure, O. 34 R. 12, Note 4 in the Appendix. 

On the other hand the question as to whether a mortgagee can sue on' 
his ‘earlier’ simple mortgage without also claiming relief on his ‘subsequent* 
mortgage is more difficult to answer, by reason of the fact that the explana¬ 
tion to O. 34 R. 1 of the Code of Civil Procedure, 1908, provides only that a 
‘prior’ mortgagee need not be made a party to a suit on the subsequent mort¬ 
gage. According to the undermentioned cases 2 the mortgagee cannot sue on 
his ‘earlier’ simple mortgage alone without mentioning his second usufruc- 
tury mortgage, and if he does so a second suit on the later mortgage would 
be barred. The first of those cases has been dissented from in a later case 3 

(’14) 1 AIR 1914 Cal 455 (456): 41 Cal 727 : 

22 Ind Cas 570 (DB), Sidheshuri Pershud 
v. Dharamjit Narain. (Obiter.) 

C08) 31 Mad 530 (530): 18 Mad L Jour 564 
(DB), Radhakrishnier v. Muthusawmy Sho- 
lagan. 

I-See (’21) 8 AIR 1921 Mad 624 (626): 70 
Ind Cas 759 (DE), Sanyasiah v. Alchanna 
Naidu. (Mortgagee is entitled to sell pro¬ 
perty in execution of his mortgage decree 
subject to his prior usufructuary mort¬ 
gage.)! 

2. (’19) G AIR 1919 Oudh 352 (355): 53 Ind 
Gas 753, Cur Prasad v. Chhutku Lai. 

C01) 25 Mad 108 (115): 11 Mad L Jour 373 
(DB), Dorasami v. Vcnkataseshayyar. (Suit 
for sale under earlier mortgage subject 
to later mortgage cannot lie.) 

3. (’25) 12 AIR 1925 Oudh 379 (380): 86 Ind 
Cas 748 (DB), Bansidhar v. Jagmohan. 

[See also (’40) 27 AIR 1940 Oudh 235 (236): 

15 Luck 399 : 186 Ind Cas 540, Lasa Din v. 
Md. Abdul Shakoor. (Case of mortgages 
executed before S. 67A was introduced.)! 


3. (’34) 21 AIR 1934 Cal 421 (423): 151 Ind 
Cas 454 (DB), Rajani Kant a v. Sourendra 
Nath. 

(1880) 14 Ch D 699 (709): 49 L J Ch 563 : 
42 L T 859 : 28 W R (Eng) 772, Cummins 
v. Fletcher. (There can be no consolidation 
between a mortgage by A for his own debt, 
and a mortgage by A and B of other pro¬ 
perty for their partnership debt.) 

4. (’31) 18 AIR 1931 Rang 208 (208): 131 Ind 
Cas 725, Ko Aung Bye v. Ko Po Kyaing. 

5. (’35) 22 AIR 1935 Pat 365 (366): 156 Ind 
Cas 479, Deonandan v. Piaray. 

SECTION 67A NOTE 5 

1. t(’27) 14 AIR 1927 All 341 (342): 100 Ind 
Cas 577. Mt. Nazir-un-nisa v. Mt. Asija 
Begum. (26 All 14 decided under S. 85 of 
the Act is no longer good law on this 
point.) 

(*19) 6 AIR 1919 Pat 129 (129, 130): 50 Ind 
Cas 40 (DB), Udal Chand v. Nagina Singh. 
t{'16) 3 AIR 1916 Pat 113 (114, 115): 39 
Ind Cas 76 (DB), Jagernath v. Mohra Ku- 
var. 



1222 [ S 67A N 5-8 ] 


ONE SUIT ON’ SEVERAL MORTGAGES WHEN LIES 


of the same Court, in which, however, both the mortgages were simple. The 
second of the cases was one arising under the old S. 85 of the Act which did 
not contain any explanation corresponding to that contained in O. 34, R. 1 of 
tne Code. The wording of the section seems to support the view that in all 
cases not covered by the section, a mortgagee can sue and obtain decrees 
on each of his mortgages separately. 

6. Property mortgaged, if need be the same.—The wording of the 
section is wide enough to include mortgages over ‘different’ properties A 
person having several mortgages executed by the same mortgagor must 
therefore, combine all the mortgages in one suit if the other conditions of 
the section are satisfied. 1 There is, however, one limitation to the above 
proposition. All the mortgages on different properties may be consolidated 
in one suit but the Court before whom the suit is instituted must have juris¬ 
diction to enforce all the mortgages. In case the property subject to one of 
the mortgages is outside the territorial jurisdiction of the Court, there can 
be no consolidation of claims and therefore this section cannot apply. 2 3 Thus 
where two mortgages executed in favour of the same mortgagee by the 
same mortgagor related to different properties, each in a different district 
and hence within the jurisdiction of different Courts, it was held that this 
section did not apply and that it was not obligatory upon the mortgagee to 
bring a consolidated suit on both the mortgages as neither this section nor 
section 17 of the Code of Civil Procedure, 1908, could give either Court 

jurisdiction as regards the mortgage of the property situated beyond its 
jurisdiction.* * 


7. “In the absence of a contract to the contrary.”—As has been seen 

in Note 1 the object of the section is to benefit the mortgagor. 1 Liberty has, 

therefore, been given to him, if he chooses, of contracting himself out of the 
benefit. 


8. Money must have been due on all the mortgages.—A mortgagee 

having several mortgages is bound to sue on all of them at the same time only 
if the mortgage-money has become due on’ all of them. 1 

The question whether and when the mortgage-money in respect of a 
particular mortgage has become due has necessarily to be decided with re¬ 
ference to the terms of the particular document or transaction in question. 
For illustrative cases, see the A.I.R. commentaries on the Limitation Act, 
2nd (1942) Edn., Article 132, Note 23. 

A mortgage deed provided for the payment of the mortgage amount 
in instalments with a default clause that if two consecutive instalments were 


SECTION 67A NOTE 6 

1- t(’34) 21 AIR 1934 Cal 862 (863): 61 Cal 
1047 : 153 Ind Cas 972 (DB), Corporation 
of Calcutta v. Kumar Arun Chandra. 

(’36) 63 Cal 720 (723): 40 Cal W N 406 
(407) (DB), Radharanee v. Kshetra Mohan. 
(Mortgages on different properties consoli¬ 
dated in one suit—Case under S. 17. Court- 
fees Act.) 

[See also C38) 25 AIR 1938 Bom 196 (197): 
174 Ind Cas 474 (DB), Bhau Nana v. Re- 
vappa Satappa. (Quaere.)] 

2. f('37) 41 Cal W N 854 (866. 867) (DB). 
Premsukh v. Mangal Chand. 

(’39) 26 AIR 1939 Rang 247 (248, 249): 
1939 Rang L R 207 : 184 Ind Cas 284, Daw 
Kyin v. Ko Ba Tin. 

3. (’39) 26 AIR 1939 Rang 247 (249): 1939 
Rang L R 207 : 184 I. C. 284, Dxva Kyin 
v. Ko Ba Tin. 


SECTION 67A NOTE 7 

1. C34) 21 AIR 1934 Cal 862 (863): 61 Cal 
1047 : 153 Ind Cas 972 (DB), Corporation 
of Calcutta v. Kumar Arun Chandra. 

SECTION 67A NOTE 8 
1. C40) 27 AIR 1940 Mad 296 (297), Subayya 
v. Venfcatasubbayya. (Mortgage-moneypay¬ 
able by instalments—Whole becoming due 
on default of two—Suit for the two in¬ 
stalments lies.) 

t(1880) 49 L J Ch 563 (564): 14 Ch D 699 
(708): 42 L T 859 : 28 WR (Eng) 772, Cum¬ 
mins v. Fletcher. (Default on one mort¬ 
gage only—Mortgagee not entitled to right 
of consolidation.) 

(’41) 28 AIR 1941 Nag 3 (3): ILR (1942) 
Nag 172 : 192 Ind Cas 251 (DB), Munnalal 
v. Singhai. (Suit on second mortgage be¬ 
fore amount on first mortgage fell due— 
Section does not apply.) 
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in arrears, the mortgagee could claim the whole. The mortgagee elected to 
sue on only two of the instalments that were in arrears. It was contended 
that on the principle of this section the suit must be for the whole amount. 
It was held by the Madras High Court that assuming that this section can be 
applied to the case, it could not be said that the portion of the mortgage not 
sued on became payable by reason merely of the default of the two instab 
ments. The mortgagee had an ‘option’ to treat the whole amount as paya¬ 
ble and if he waives it, the portion other than that sued for cannot be said to 
have become payable. 2 

9. Court-fee.— See A.I.R. Commentaries on the Court-fees Act, 2nd 
(1949) Edn., S. 17, Note 9. 


Right to sue for 
mortgage-money. 


a 68. (1) The mortgagee lias a right to sue for the 
mortgagee-money in the following cases and no others, 
namely:— 


(a) where the mortgagor binds himself to repay the same; 

(b) where, by any cause other than the wrongful act or default of the 
mortgagor or mortgagee, the mortgaged property is wholly or 
partially destroyed or the security is rendered insufficient within 
the meaning of section 66, and the mortgagee has given the mort¬ 
gagor a reasonable opportunity of providing further security 
enough to render the whole security sufficient, and the mortgagor 
has failed to do so; 


(c) where the mortgagee is deprived of the whole or part of his secu¬ 
rity by or in consequence of the wrongful act or default of the 
mortgagor; 

(d) where, the mortgagee being entitled to possession of the mort¬ 
gaged property, the mortgagor fails to deliver the same to him, or 
to secure the possession thereof to him without disturbance by 
the mortgagor or any person claiming under a title superior to 
that of the mortgagor: 

Provided that, in the case referred to in clause (a), a transferee from 
the mortgagor or from his legal representative shall not be liable to be sued 
for the mortgage-money. 

. (2) Where a suit is brought under clause (a) or clause (b) of sub¬ 

section (1), the Court may, at its discretion, stay the suit and all proceedings 
therein, notwithstanding any contract to the contrary, until the mortgagee 
has exhausted all his available remedies against the mortgaged property or 
what remains of it, unless the mortgagee abandons his security and, if 
necessary, re-transfers the mortgaged property. 

* ® ec ^ on 68 was substituted for the original section by Section 33 of the Transfer of Property 
tAmendment) Act. 1929 (XX of 1929). The old Section 68 ran as follows 

68. The mortgagee has a right to sue the mortgagor for the mortgage-money in the following 
cases only — 


(a) where the mortgagor binds himself to repay the same; 

(b) where the mortgagee is deprived of the whole or part of his security by or in con¬ 
sequence of the wrongful act or default of the mortgagor; 

(c) where, the mortgagee being entitled to possession of the property, the mortgagor 
fails to deliver the same to him, or to secure the possession thereof to him without 
disturbance by the mortgagor or any other person. 

Where, by any cause other than the wrongful act or default of the mortgagor or mortgagee, 
mort 8 a 8 e d property has been wholly or partially destroyed, or the security is rendered in¬ 
sufficient as defined In S. 66, the mortgagee may require the mortgagor to give him within a 
reasonable time another sufficient security for his debt, and, if the mortgagor fails so to do. may sue 
him for the mortgage-money." 


2 (’40 ) 27 AIR 1940 Mad 296 (297), Subbayya 


v. Venkatasubbayya. 
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Synopsis 


1. Scope of the section. 

2. Clause (a)—Where the mort¬ 
gagor binds himself to repay the 
mortgage-money. 

3. Clause (b)—Security destroyed 
or rendered insufficient. 

4. Clause (c)—Deprivation of secu¬ 
rity owing to wrongful act or 
default of the mortgagor. 

5. Clause (d). 

6. Effect of acquiescence by mort¬ 
gagee in disturbance of posses¬ 
sion. 

7. Dispossession owing to default 
of mortgagee himself. 

8. Transferee from mortgagor. 

9. Legal representative of mort¬ 
gagor. 

10. Minor not personally liable. 

11. Guardian not personally liable. 

12. Anomalous mortgages. 

Topic 

Effect of disturbance of possession. 

By mortgagor. See Note 5. 

By person claiming superior title. See Note S. 

By trespasser. See Note 5. 

Failure to deliver or secure possession t* 

mortgagee. See Note 5. 

No personal liability if mortgage illegal. See 

Note 13. 


13. Void mortgages. 

14. Interest—Personal liability for. 

15. Claim under section is an 
actionable claim. 

16. This section and O. 34 R. 6 of 
the Civil Procedure Code. 

17. Mortgagee claiming under this 
section, if can sue for sale. 

18. Sub-section (2). 

19. Applicability of the section to 
the Punjab and North-West 
Frontier Province. 

20. Applicability of section to 
charges. 

21. Limitation for suits to enforce 
personal liability. See the 
A.I.R. Commentaries on the 
Limitation Act, 2nd (1942) Edn., 
Art. 116. 

22. Succession certificate. 

Indicator 

Personal liability not enforceable against pur¬ 
chaser from mortgagor. See Note 8. 
Provision for alternate security. See Note 3. 
Suit against mortgagor's transferees and legal 
representatives. See Notes 8 and 9. 

Suit for interest only, when maintainable. See 
Note 14. 

What is wrongful act or default. See Note 4. 


1. Scope of the section. — This section deals with the ‘personal liability* 
of the mortgagor for the mortgage-money. The mortgagor may, in the mort- 

itself, bind himself to pay the amount, in which case, the personal 
liability will arise under cl. (a) by the terms of the contract of mortgage itself. 
Independently of such contractual obligation, it may arise under clause (b), 
(c) or (d). 1 As was pointed out by the High Court of Calcutta in ‘Sukhada- 
kanta v. Jogineekanta,’ 2 clause (a) of this section gives the mortgagee a right 

ex contractu ; clause (b), a right on equitable grounds and clauses (c) and (d), 
a right ‘ex delicto.’ 

The rules laid down in the section were well recognised even before 

1882, and the Act has only formulated those rules in this section in precise and 
convenient language. 3 

The section precludes the mortgagee from suing the mortgagor for the 
mortgage-money except in the cases provided for, that is, it precludes the 
mortgagee from maintaining a suit in which his primary relief claimed is a 
relief against the mortgagor personally, unless the case comes within any of 
the clauses (a), (b), (c) or (d). 4 


SECTION 68—NOTE 1 

1. (’16) 3 AIR 1916 P C 119 (120): 44 Cal 388: 
44 Ind App 87: 38 Ind Cas 932 (PC), 
Ramnarain Singh v. Adhindra Nath. 

2. (’34) 21 AIR 1934 Cal 73 (76): 60 Cal 1197: 
149 Ind Cas 878 (DB). 

3. (’84) 6 All 298 (302): 1884 All W N 97 

(DB), Jhabbu Ram v. Girdhari Singh. 


4. (’92) 14 All 513 (519): 1892 All W N 80 
(DB), Musaheb Zaman Khan v. Inayat-ul- 
lah. 

5. (’45) 32 AIR 1945 P C 91 (94): 72 Ind App 
165: ILR (1945) Lah 411: ILR (1945) Kar 
(PC) 269 (PC) ■ Kesar Chand v. Uttam 
Chand. (The privilege conferred by S. 68 on 
a mortgagee to sue for money cannot be 
availed of by a charge holder, in proceed¬ 
ings in execution of a decree without 
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But the section presupposes the existence of a ‘valid’ mortgage. But, 
independently of this section the mortgagee under an invalid mortgage may be 
entitled to a decree for the money advanced. (See Note 13.) 

The section gives a right to ‘sue’ for the mortgage money, i.e. to bring a 
‘suit* for the mortgage-money. 5 

2. Clause (a) — Where the mortgagor binds himself to repay the mort¬ 
gage-money. — Where the mortgagor ‘binds himself’ to repay the mortgage- 
money the mortgagee is obviously entitled to sue on the covenant for recovery 
of the money personally from the mortgagor. 1 The covenant may be express or 
implied. As has been sen in Note 29 on S. 58 a personal covenant to pay the 
mortgage-money (i.e., a covenant to pay apart from the mortgaged property) 
must be presumed to exist in all mortgages unless there is something in the 
nature or terms of the mortgage to negative it. 2 Thus, the nature of a usufruc¬ 
tuary mortgage or a mortgage by conditional sale is such that there is no 


personal liability to pay implied in it. 3 

resorting to a suit even if the security has 
been impaired by the conduct of the person 
creating the charge.) 

SECTION 68—NOTE 2 

1. (’ll) 9 Ind Cas 660 (661) (DB) (Cal). 
Benoy Krishna Deb v. Debcndra Kishore 
Nandy. 

(’07) 10 Oudh Cas 14 (16) (DB). Sardar 
Singh v. The Collector of Shahjahanpur. 
(’70) 4 Beng L R App 48 (49), Jogeswar v. 
Nitainchand. (Mortgagee suing for a 
airnpla money decree—He is eniiiled to it. 
available against moveable property only.) 
(’06) 4 Cal L Jour 246 (248) (DB). Parbati 
v. Govinda. (Mortgage containing an ex¬ 
press covenant to pay.) 

(See also (’37) 24 AIR 1937 Oudh 87 (98): 
12 Luck 435 : 164 Ind Cas 945 (DB). Raja 
Mohan v. Nisar Ahmad. J 

2. t(1900) 22 All 453 (461): 1900 All W N 160 
(DB). Wahidunnissa v. Gobardhan. (In 
every simple mortgage, the security for the 
debt is twofold: the personal security and 
the security of property—The liability of 
each kind of security is to the extent of the 
whole amount of debt.) 

(’17) 4 AIR 1917 Pat 200 (201): 39 Ind Cas 
852 (DB). Harihar Prasad v. Munni Lai. 
(Usufructuary mortgage — Personal cove¬ 
nant—Mortgagee held entitled to personal 
decree.) 

(’32) 19 AIR 1932 Lah 630 (632): 13 Lah 508: 
140 Ind Cas 863 (DB), Sochet Singh v. 
Hadayat Ullah. (The mere fact that the 
mortgagee is entitled to take possession in 
default of payment of the principal does 
not convert an otherwise simple mortgage 
into a usufructuary mortgage — Where a 
mortgage is simple it must be held to carry 
with it a personal covenant to pay the 
principal and interest.) 

•(’32) 19 AIR 1932 Lah 164 (166. 167): 13 
Lah 259: 135 Ind Cas 33 (DB). Pars Ram 
Jaishi Ram v. Brij Mohan. (In case of 
usufructuary mortgage, only in absence of 
express covenant to repay clear proof of 
implied covenant is required than is neces¬ 
sary in other cases.) 

(’92) 14 All 513 (519): 1892 All W N 80 
(DB), Musaheb Zamankhan v. Inayatullah. 


The remedy of the mortgagee is, as a 

t(*08) 30 All 388 (390): 5 All L Jour 670 
(DB), Jangi Singh v. Chander Mai. (A per¬ 
sonal covenant to pay. although not ex¬ 
pressed. is implied in and is an essential 
part to every simple mortgage.) 

C23) 10 AIR 1923 All 408 (409): 71 Ind Cas 
393. Amur Deo Pande v. Gaya Pande. 

C73) 19 Suth W R 281 (281) (DB). Kalee 
Pershad v. Raye Kishoree. 

(’12) 13 Ind Cas 440 (442) (DB) (Cal), Ram 
Narain Singh v. Odindra Nath. (Every loan 
implies a promise to repay, and an un¬ 
qualified admission of indebtedness is 
equivalent to an express covenant and 
creates a personal obligation.) 

(’35) 22 AIR 1935 Lah 103 (104): 16 Lah 
612: 158 Ind Cas 206 (DB), Qadir Parast 
Khan v. Mehr Nur Mahomed. (AIR 1932 
Lah 164: 13 Lah 259 followed.) 

C35) 22 AIR 1935 Pesh 10 (11): 154 Ind Cas 
426, Gopal Singh v. Ismail. 

C21) 8 AIR 1921 Low Bur 34 (36): 11 Low 
Bur Rul 148: 66 Ind Cas 589 (DB), Quah 
Cheng Giaan v. Mating Po Myi. 

(’06) 4 Cal L Jour 246 (253) (DB), Parbufi 
v. Gobinda. 

('09) 1 Ind Cas 442 (443) (DB) (Cal), Ram 
Kishore Gir v. Suraj Deo Prasad. 

3. (’92) 1892 All W N 66 (67). Lalai Ram v. 

Anant Ram. 

CIO) 13 Oudh Cas 155 (157): 6 Ind Cas 
1016 (1017), Ram Pal Jhan v. Mahadeo 
Prasad. (Personal liability arises when the 
possession of the usufructuary mortgagee is 
disturbed.) 

(’81) 1881 All W N 71 (71) (DB). Laljimal 
v. Mohanlal. (Do.) 

t(’41) 28 AIR 1941 Mad 885 (886) (DB), 
Palaniappa Cheltiar v. Periasioami Konar. 
(Ordinarily no personal covenant in usu¬ 
fructuary mortgage — Onus is on person 
alleging its existence.) 

(’81) 1881 Pun Re No. 127 page 315 (316) 
(DB). Gia?i Singh v. Mahan Singh. 

C73) 1873 Pun Re No. 57 p. 83 (83) (DB). 
Gulam Hosein v. Mchlab. 

(’70) 1870 Pun Re No. 15 page 51 (52) 
(DB), Soman Mull v. Kanh Chund. 

(’15) 2 AIR 1915 Nag 63 (64. 65): 12 Na*g 
L R 19: 33 Ind Cas 753, Govind v. Jagannath. 
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Tl^W^n f" Ti h £ a T S ’ l ntC 1 nd ? d t0 , be only a § ainst the ‘mortgaged property ’ 
The test in fact, to find out whether the mortgagor has “bound himself” tn nnv 

the amount, within the meaning of this section is to see ‘what remedy’ the 

mortgagee is intended to have for the recovery of the amount; the general rule 

is that a remedy limited to a ‘particular’ mode of recovery or a promise to pav 

nercn f al ^T fund u ° r m a ‘P articular manner’ will exclude the general 
personal liability for such payment: where the remedy of the mortgfeee is 

to be , against the mortgaged property, there is no personal 
liability even if the mortgagor has stated in the mortgage document that he 

wi 1 pay the money, for some such sentence is found almost in all mortgages * 

in h ^hrZ here m 3 m ° r * gage bond the mortgagor covenanted to pay the amount 
in three years in default of which the mortgagee was entitled to ‘sup fnr 

foreclosure, it was held that there was no personal covenant to Dav the 

mortgage-debt within the meaning of this section. 5 So also where ^n a 
possessory mortgage, the covenant to repay the mortcaee-monw 
certam time, is coupled with a stipulation that if the money be not paTd within 

.o p,„™£35.2 w s" S 


'Intention of Legislature is to exclude per¬ 
sonal liability in all cases where it is not 
expressly provided for.) 

U20) 7 AIR 1920 Nag 183 (183): 57 Ind Cas 
680. Bhojraj v. Dukala. (Mortgage by 
conditional sale.) 

(’22) 9 AIR 1922 Nag 98 (99): 18 Nag L R 
145: 65 Ind Cas 53 (DB). 'Jiwandas v. Mt. 
Janaki. 

*(’38) 25 AIR 1938 Pat 585 (587): 17 Pat 
737: 177 Ind Cas 533 (DB), Raj Kumar 
Bharthi v. Suraj Deo Sahi. 

IC34) 21 AIR 1934 Pat 624 (626): 152 Ind 
Cas 897, Kirti Narayan v. Surendra Mohan. 
(’22) 9 AIR 1922 Nag 119 (119): 19 Nag 
L R 67: 69 Ind Cas 615, Kundanmal v. 
Wasudeo. 

Also see S. 58, Note 29. 

(But see (*24) 11 AIR 1924 Nag 97 (98): 20 
Nag L R 46: 78 Ind Cas 239. Gopikissan v. 

Mt. Mankuwar. (Personal liability presum¬ 
ed in the absence of express words negativ¬ 
ing it.) I 

4- t(*17) 4 AIR 1917 Oudh 230 (232): 20 Oudh 
Cas 155: 39 Ind Cas 540, Shiam Sundar v. 
Dilganjan Singh. 

(’15) 2 AIR 1915 Oudh 147 (147): 30 Ind 
Cas 224. Nazim Hussain v. Mahabir Prasad. 5 
(Where the mortgage deed provided that the 
property should be sold to the mortgagee 
m case of non-payment of the mortgage- 
money within a certain time there is no 
personal liability on the part of the mort¬ 
gagor to pay—Nor does a mere covenant 
for title or a mere promise to pay the 

money within a fixed period import a per¬ 
sonal liability.) 

f 2o) 12 AIR 1925 Oudh 628 (628): 85 Ind 
Cas 326. Jafar Khan v. Mt. Qadiran. (Usu¬ 
fructuary mortgage deed containing clause 
that mortgagor’s other porperties should be 
liable for debt if mortgagee lost possession 
Clause ineffective where mortgagee never 
got possession.) 

*C09) 12 Oudh Cas 275 (278): 3 Ind Cas 871 


(872), Mt. Kuraishi Began v. Mumtaz Mirz*. 
(’07) 6 Cal L Jour 639 (649) (DB). Ghasiram 
v. Raja Mohan Bikram. 

( 84) 10 Cal 740 (743): 11 Ind App 83: 4 Sar 
522 (PC), Narotam Das v. Sheo Par gash. 
t(’37) 24 AIR 1937 Oudh 517 (519): 171 I. C. 
296 (DB), Bhikam Lai v. Mt. Janak Dulari. 
(Where a mortgage is one by conditional 
sale, the remedy provided for the mort¬ 
gagee is foreclosure—The fact that it con¬ 
tains a mere promise to pay the money 
within a certain period does not per se im¬ 
port a personal liability.) 

(’30) 17 AIR 1930 Pat 152 (152): 120 Ind 
Cas 308 (DB), Kamal Nayan v. Ram Nayan. 
(’21) 8 AIR 1921 Mad 636 (636): 62 Ind Cas 
723 (DB). Kunhimai Kutty Beari v. Hale- 
kote Aisabai. (Where a usufructuary mort¬ 
gage provided “till the above stated time 
(vaida) you shall take possession, make im¬ 
provements and enjoy and also pay the 
thiri'a due in respect of the property.”— 
Held that there was no covenant to pay.) 
[See also (’34) 21 AIR 1934 Pat 433 (435): 
149 Ind Cas 1197, Joylcrushna v. Radha- 
krushna. (Covenant to pay is implied in 
every transaction of loan.)] 

*(’39) 26 AIR 1939 All 260 (262): I L R 
(1939) All 313: 181 Ind Cas 902 (DB), Bishan 
Datt Singh v. Mathura Prasad. 

C16) 3 AIR 1916 Nag 5 (9): 13 Nag L R 
121 :42 Ind Cas 299, Balkrishan V: Narainsha. 

5a. (’30) 17 AIR 1930 Pat 152 (152): 120 Ind 
Cas 308 (DB), Kamal Nayan Prasad v. Ram 
Nayan Prasad. (24 Cal 677, followed.) 

6. (’89) 16 Cal 540 (544) (DB), Bunseedhur v. 
Sujaat Ali. 

(’33) 20 AIR 1933 Mad 613 (616): 56 Mad 
892: 148 Ind Cas 1029 (DB), Damodara v. 
Chandapur. (Words in a usufructuary 
mortgage merely indicating the time and 
the mode of redemption are not sufficient 
to import a personal covenant.) 

(’19) 6 AIR 1919 Mad 847 (848): 47 Ind Cas 
852 (DB), Rangaya Pillay v. Narashimha 
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to a similar effect. It has been held in the undermentioned cases ,ia that cl. (a) 
refers to an ‘express’ covenant and not to an implied covenant to pay. This 
view is against the general trend of opinion. Where there is a clear covenant 
to pay but there is a clause added which not merely ‘limits’ but destroys the 
liability itself as where a person covenants to pay, but says that this shall 
not import a personal liability, such a clause will be regarded as repugnant 
to the covenant and void.” 

Subject to the principles stated above, the question whether there is a 
personal covenant to pay in any particular case will depend upon the parti¬ 
cular language of the document and the other facts of the case. s Where 

737: 177 Ind Cas 533 (DBj, Rajkuinar 
Bharthi v. Surajdeo Sahi. 


Aiyangar. ("At whatever cultivation sea¬ 
son in the month of Chitrai in any year, 
after the stipulated period of 10 years. I may 
pay the principal amount, you shall at that 
time receive the amount, leave the under¬ 
mentioned lands in my possession and 
deliver the documents also to me"— Held 
that the clause did not contain an implied 
covenant to pay.) 

(’28) 15 AIR 1928 Mad 648 (650. 651): 111 
Ind Cas 218. Subraya Pai v. Subramania 
Fattar. ("After the expiry of the 12 years 
if in kumbham of any year we pay the 
kanom of Rs. 3000. you must receive the 
amount and deliver back possession of the 
lands” — Held, that there was no covenant 
to bind the mortgagor to pay the mortgage 
amount to the mortgagee.) 

(’12) 13 Ind Cas 174 (174, 175) (DB) (Mad). 
Cheriyonni v. Nehru Poyile. (Where there 
is a general covenant to pay within a date 
specified, which in the ordinary course 
renders the promisor personally liable, and 
where there is a stipulation in case of 
default, the plaintiff is bound to proceed 
against the hypotheca, as stipulated, before 
claiming a personal decree.) 

(’24) 11 AIR 1924 Nag 53 (55): 70 Ind Cas 

- 224 (DB), Harlalsa v. Shaikh Rahim. ("If 
I fail to re-pay the amount at the stipulated 
time, the aforesaid immovable property 
shall be foreclosed in your favour, that is. 
the right of redeeming the mortgage shall 
cease" — Held that these words did not 
amount to stipulation binding the execu¬ 
tant to re-pay the money within clause (a) 
of Section 68.) 

(’37) 2A AIR 1937 Pat 94 (96): 167 Ind Cas 
755, Udai Singh v. Bhunesharnath Singh. 
(Mortgagees to remain in possession till 
payment of principal, and if dispossessed to 
realise principal in any manner — Mort¬ 
gage held to be plain usufructuary mort¬ 
gage—Mortgagees held not entitled to decree 
for money or sale so long as they remained 
in possession.) 

[See however (1862) 1 Mad H C R 114 
(114) (DB), Annaswami v. Narranaiyan. 
(Besides an agreement to re-pay money by 
a certain day there was a further stipulation 
in the mortgage deed that if mortgagor failed 
to pay he would put the mortgagee in 
possession — Held that on mortgagor's de¬ 
fault. mortgagee might sue for money and 
was not bound to accept possession.)! 

6a. (’38) 25 AIR 1938 Pat 585 (587): 17 Pat 


(’15) 2 AIR 1915 Nag 63 (64): 12 Nag L R 
19: 33 Ind Cas 753. Gouind v. Jagannath. 

7 *(1911) 80 L J Ch 242 (245): (1911) 1 Ch 
D 414: 104 L T 132. Watling v. Lewis. 

(1877) 26 W R (Eng) Dig 58 (58): 6 Ch D 
544, Willimas v. Hathaway. 

8. t('25) 12 AIR 1925 Mad 991 (992): 86 Ind 

Cas 481, Rajagopalachuriar v. Thiagaraja 

Mudali. (Existence of personal covenant 

depends on facts of each case and intention 
of parties as evidenced by circumstances.) 
In the following cases it was held that 
there was a personal couentml to pay : 

C36) 23 AIR 1936 Pesh 43 (45): 160 Ind Cas 
986 (DB), Saifullah Khan v. Chaman Lai. 
(Mortgage with possession for three years— 
After expiry of the period properly to be 
redeemed —Held that fixation of period im¬ 
plied a personl covenant to pay —Held fur¬ 
ther that the words with regard to redemp¬ 
tion after the period of 3 years had elapsed 
Indicated that the redemption was consi¬ 
dered de rigueur at the end of the stipulated 
period and that it was not intended that 
the mortgagee should continue to occupy 
the land afterwards—Mortgage therefore 
was not usufructuary but anomalous. AIR 
1929 Pat 605: 8 Pat 16 relied on.) 

C22) 9 AIR 1922 Cal 52 (53): 70 Ind Cas 
158 (DB). Askaran v. Gobardhan. (English 
mortgage containing also a covenant to 

pay) _ 

C19) 6 AIR 1919 Oudh 270 (270): 49 Ind Cas 

77 (DB), Mangal v. Indar Kuar. (Simple 
mortgage—Possession to be delivered on 
default of payment within the stipulated 
period—Stipulation does not negative per¬ 
sonal covenant.) 

T("24) 11 AIR 1924 Mad 513 (514): 76 Ind 
Cas 1003 (DB). Ranguswamy Aiyangar v. 

Veeraraghavacharry. (Deed fixing date for 
payment — Land to be returned on pay¬ 
ment.) , . , 

(»03) 26 Mad 662 (667) (FB). M. S. Onahim 

Nidhi v. Venkataramanujulu Naidu. 

(’99) 17 Mad 131 (133): 4 Mad L Jour 50 
(FB). Sivakami Ammal v. Gopala. 

(’96) 19 Mad 411 (413): 6 Mad L Jour 210 
(DB), Udayana Pillai v. Senthivelu Pillai. 
(’16) 3 AIR 1916 Mad 13 (14): 27 Ind Cas 
770 (DB), Tiruvadi Iyengar v. Mutliamma! 
Janaki. (Where by a deed of hypotheca¬ 
tion the executant promised to pay the 
amount secured within a specified period 
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the mortgagor covenanted to pay the mortgage amount in the event of the 

‘khtifnv^iw 1118 T, dl L?°fl Se f Se u ’ but n ° possession was delivered to him 

Was , held that the covenant did not come into operation at all 

and that the mortgagee could not get any relief on the basis of the covenant® 

It has been held by the Calcutta High Court that the rights of a creditor 

therisht? o 3 ! * ecur jf? ln th ? shape of a mortgage are not exactly as wide as 
the rights of a creditor under the general law; his rights are to some extent 

pro Y lslons ° f this Act; he has no right to relief independently 

the nerTn v e k^ n t d Hpart hls rights as mortgagee, and cannot enforce 

mortgagor L the manag!r" St members of the famd V °f which the 


It has been held in England that a mortgagee will not be allowed to 

it U ?m°n J h hW' en l nt t0 * pay ’ if he has so dealt with the property as to render 
it impossible for him to restore it to the mortgagor on full payment “But 

hi ® , prm01pe f°? s , not apply where he cannot restore the estate by reason of 
his being evicted by a title paramount. 12 Nor does the principle apply where 
the mortgagee, under the power of sale which he has, sells the property rnd 


and further agreed that in case of default 
the sum due on the mortgage may be rea¬ 
lised from the hypothecated property, held 
that the deed did not exclude a personal 
covenant to pay.) 

C18) 5 AIR 1918 Mad 530 (530): 42 Ind Cas 
288 (DB), Markandeya Sastri v. Subhana- 
dharacharyulu. (Where a mortgage deed 
contained a stipulation by the mortgagors 
that “we shall discharge the debt” held 
that the mortgagors were personally liable 
to pay the mortgage-money.) 

(’35) 22 AIR 1935 Lah 103 (104): 16 Lah 612: 
158 Ind Cas 206 (DB). Qadir Parast Khan 
v. Mehr Nur Mahomed. (Mortgage partly 
usufructuary containing express promise to 

pay sum on particular date and redeem 
land.) 

(73) 5 N W P H C R 128 (130) (DB), 
Ranee Ganesh Kooer v. Dcedar Buksh. 

(’95) 1895 Bom P J 310 (DB), Balabhai v. 
Goberji. (Use of the words "ang udhar” 
denotes personal liability.) 

C93) 17 Bom 425 (428) (DB), Mahadaji v. 
Joti. (Simple mortgage usufructuary—Dis¬ 
tinct covenant to pay principal—Land secu¬ 
rity for the same.) 

(’18) 5 AIR 1918 Mad 558 (559): 42 Ind Cas 

349 (DB), Rayrappan Nambiar v. Raman 
Nambiar. 

C01) 1901 Pun L R No. 155 (DB), Babu 
Han Singh v. Prema Shah. 

In the following cases it was held that 
there was no personal covenant to pay. 

(’87) 11 Bom 475 (478) (DB), Samaba 

Khandappa v. Abaji Jotirau. 

(’14) 1 AIR 1914 Mad 114 (115): 24 Ind Cas 
372 (DB), Rangappa v. Thammayappa. (In 
mortgage deed mortgagor said "whenever we 
pay the same to you, you shall receive it and 
give back the deed.”— Held, no covenant 
to pay—Per Sadasiva Aiyar, J.; Seshagiri 
Aiyar, J. contra.) 

(’32) 140 Ind Cas 430 (430) (DB) (Lah). 
Pala v. Mehr a. (No personal covenant 
express or implied—Personal remedy not 
given.) 

(’14) 1 AIR 1914 Mad 317 (318): 24 Ind Cas 


127 (DB), Kader Kutti v. Muhamad. 
(Kanom—Liberty to mortgagors to pay 
mori gage-money to the mortgagee at any 
time they like after one year—No personal 
covenant to pay imported.) 

(’28) 15 AIR 1928 Rang 16 (17): 5 Rang 558: 
105 Ind Cas 558 (DB), Gupta v. Administra¬ 
tor-General of Burma. 

t(’41) 28 AIR 1941 Pat 486 (488): 194 Ind 
Cas 392 (DB), Jamuna Singh v. Sheonandan 
Singh. (Provision for redemption at expiry 
of specified term — In case of non-payment 
at expiry of term, deed to hold good till 
payment — No personal covenant.) 

( 08) 10 Bom L R 615 (617) (DB), Krishna 
Bhaichand v. Hari Janardhan. (Usufruc¬ 
tuary mortgage deed containing a personal 
covenant to pay—Covenant does not give 
right of sale.) 

9. (’33) 20 AIR 1933 All 97 (98): 142 Ind Cas 
779 (DB), Gauri Singh v. Bechu Singh. 
(Mortgagee held could sue only for posses¬ 
sion and mesne profits.) 

(’37) 24 AIR 1937 All 711 (713): 171 Ind 
Cas 825, Kesari Ram v. Musafir Tewari. 
(AIR 1933 All 97 followed.) 

10. ’*('34) 21 AIR 1934 Cal 73 (76): 60 Cal 
1197: 149 Ind Cas 878 (DB), Sukhfldakanta 
v. Jogineekanta. 

11. (1859) 54 E R 136 (137): 27 Beav 349. 
Palmer v. Hendrie. 

(1925) 94 L J Ch 221 (223): 1925 A C 489: 
133 L T 60: 41 T L R 336, Ellis & Co.’s 
Trustees v. Dixon Johnson. (This equit¬ 
able rule is not applicable strictly where 
security consists of shares which can be 
purchased in market.) 

Also see S. 60, Note 17. 

12. (1869) 38 L J Ch 382 (385): 7 Eq 399: 17 W 
R (Eng) 516, In re Burrell; Burrell v. 
Smith. 

(’18) 5 AIR 1918 Mad 888 (888): 40 Ind 
Cas 70 (DB), Gopala Menon v. Nor ay aha 
Kurup. (Part of mortgaged security lost 
owing to acquisition under Land Acquisi¬ 
tion Act—Mortgagee can recover his debt.T 
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after adjusting the amount realised towards the mortgage finds that there is 
still a balance. He can sue the mortgagor for the balance even though he 
cannot restore the property to the mortgagor on payment. 13 It has been held 
that even after foreclosure, the mortgagee is entitled to sue for the money 
on the covenant, but in such a case the mortgagor will get a new right to 

redeem the property. 14 

The fact that a second mortgagee submits to a decree for foreclosure on 
the first mortgage does not prevent him from suing on the personal covenant 
to pay against the mortgagor. 15 

Though a mortgage, like that by conditional sale may not import a 
personal covenant to pay, it necessarily implies a ‘debt’ within the meaning 
of the debt relief legislation. 16 (See also S. 58 Note 29.) 

3. Clause (b) — Security destroyed or rendered insufficient. — This 
clause merely enacts the rule, well recognised in England and in India, that 
where the mortgaged property is lost to the mortgagee owing to no fault of 
the mortgagor or mortgagee, the latter would be entitled to sue ior the 
mortgage-money. Thus, where the property is lost to the mortgagee by its 
being destroyed by fire or flood, the mortgagee would be entitled to sue for 
the mortgage-money. 1 It is,- however, necessary that the mortgagor should 
be given a reasonable opportunity to provide further security, enough to 
render the whole security, including what may remain of the original security, 
sufficient. 2 It is only after such opportunity is given, and the mortgagor fails 
to furnish the additional security that the mortgagee is entitled to sue. 

What is reasonable opportunity will depend upon the facts of the 
particular case. 4 The clause does not apply where the destruction of the 

~13. t(1926) 42 T L R 694 (695. 696): 1926 A C 
781: 95 L J P C 167: 135 L T 740. Cordon 
Grant & Co., Ltd. v. F. L. Boo*. (Sale in 
execution of mortgage decree.) 

(1873) 42 L J C P 127 (128): 8 C P 358: 28 
L T 537, Rudge v. Richens. 

(’26) 13 AIR 1926 Mad 841 (845. 846): 94 
Ind Cas 860 (DB), Purasawalkam Hindu J. 

S. Nidhi v. Ktiddus Sahab. (However a 
wrongful sale of mortgage-property by 
mortgagee will deprive him of his right to 
recover balance of mortgage-money.) 

14. (1888) 57 L J Ch 905 ( 906): 39 Ch D 636: 

59 L T 433 : 37 W R (Eng) 234. Kinnaird v. 

Trollope. (In the same way a mortgagor 
who has entirely parted with equity of re- 
dimption acquires, upon being sued by 
mortgagee, a new right to redeem.) 

See also cases cited in Note 3 on S. 91. 

15. (1910) 79 L J Ch 252 (255): (1910) 1 Ch 
588: 101 L T 895. Worthington & Co. v. 

Abbott. (Second mortgagee submitting to 
a foreclosure order.) 

(’22) 9 AIR 1922 Pat 154 (157): 6 Pat L 
Jour 670: 63 Ind Cas 252 (DB). Ramjanam 
Singh v. Kunj Behary Singh. 

16. (’44) 31 AIR 1944 Nag 289 (291): ILR 
(1944) Nag 568 (FB). Rukhmabai v. Shamla i. 

(Mortgage by conditional sale does not cease 

'to be "debt" even after preliminary decree 
for foreclosure — Case under C. P. Relief 
of Indebtedness Act, 1939.) 

SECTION 68—NOTE 3 

1. (1869) 38 I* J Ch 382 (385): L R 7 Eq 399: 

17 W R (Eng) 516. In re Burrell; Burrell 


v. Smith. 

(• 74 ) 21 Suth W R 226 (227) (DB). Slieo 
Golam Singh v. Roy Dinkar Dyal. (Flood.) 
(’98) 25 Cal 450 (454) (DB). Ram Jewan 
Misser v. Jagarnath Pershad. (Property 
destroyed by inundation.) 

(•71) 7 Bom H C R 116 (118) (DB), Vithoba 
v. Chotalal. (Fire.) 

(•23) 10 AIR 1923 All 433 (435): 45 All 388: 
73 Ind Cas 945 (DB). Ram Scwak v. Sheo 
Naik. (Property diminished by diluvion.) 

2. See (’19) 6 AIR 1919 All 292 (293): 50 I. C. 
744 (DB), Amirullah v. Rasul Baksh. (It 
is highly doubtful whether the discovery of 
some defect of title is a ‘‘rendering of 
security insufficient” within the meaning of 
the clause — But if it is, it is then the duty 
of the mortgagee to come to the mortgagor 
and to ask him to give fresh security.) 

3. CIO) 6 Ind Cas 5C9 (570) (DB) (All). 
Bhawani Singh v. Jangbahadur Singh. (On 
facts period of six monihs held to be liberal 
allowance to enable mortgagor to furnish 
fresh security.) 

t(’34) 21 AIR 1934 Mad 644 (645): 152 Ind 
Cas 437 (DB), Kamalambal v. Purushotam 
Naidu. (Notice requiring mortgagor to 
furnish another security is condition pre¬ 
cedent to suit for mortgage money.) 

CIO) 8 Ind Cas 576 (577) (DB) (Lah). 

Nanak Chand v. Mehar Jawaya. 

4. CIO) 6 Ind Cas 569 (570) (DB) (All). 
Bhawani Singh v. Jang Bahadur Singh. 
(Period of six months allowed on the facts 
as reasonable time.) 
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property is caused by the ‘wrongful act’ of the mortgagor. 3 

the folio wing-cases?' ° f ^ mort § a g ed P r °P e *y may be said to take place in 

(1) Diluvion of the property. 6 

(2) Land washed away by flood. 

(3) Property being burnt down. 7 ’ 

(4) House falling down. 8 9 * * * 

the following?— 2 ^° nS ° f SeCUrUy becomin g ‘insufficient’ may be mentioned 

(1) ??? ere th ^ mortgagor being in possession as lessee of the mort- 

t?i wf C a ?? leS ° the revenue Cour t and gets the rent reduced.” 

(2) Where the mortgagor obtains a decree for pre-emption of 

certem properties, and mortgages them, but subsequently the 
claim for pre-emption is disallowed 10 q Uy me 

<3) ffis he rL e htmr tga fm tain ? r ° perty to B ’ who sub-mortgages 

h s amount r? A ’ tbereafter ^serns B, and C is not pfid 
. ,™ Unt > C s security as agamst B is rendered insufficient 
and he can proceed against B under this clause. 11 mSUmclent 

(4) Where the mortgaged property is sold away in execution of a 
decree on a prior mortgage to which the mortgagee ?s a p^rty. 1 ” 

can be safdtoVe “deslroye^ £V° whe ‘ her ‘he mortgaged property 

Land Acquisition Act The ge^ml view iftW ^ of the 

the property in such a case 13 though here is no destruction” of 

sion, the mortgagee may be’entitled to relief undeTcl Tt P °“ es ‘ 
namely that such acquisition constitute a <<51 i: ( ,r , A contrary view 

been held in the undermenUoned cases 1 3 I t ^ °J t he property has 

not correct. By the doc?rffie ?f subst?t,', to -t submitted that this view is 
mortg“ge e amou°nt “ The mortgagee’s ^ & h^harg? 5 ffi/ffie 


5. (’13) 21 Ind Cas 581 (582) (Oudh), Debi 
Prasad v. Sheo Narain. 

6. ( 74) 21 suth W R 226 (227) (DB). Sheo 
Colam Singh v. Roy Dinkar Dyal. 

(’23) 10 AIR 1923 All 433 (435): 45 All 388: 
73 Ind Cas 945 (DB). Ram Sewak Rai v. 
Sheo Naik Rai. 

7. (70) 7 Bom H C R 116 (118) (DB). Vithoba 

Ukaba v. Chotalal Tukaram. (Case before 
the Act.)) 

(See also (79) 2 Mad 187 (192) (DB), Ven- 

kateshvara v. Kesava Chetty. (Case before 
the Act.)] 

8- C29) 16 AIR 1929 All 348 (349): 116 Ind Cas 
747. Kallu v. Ganesh. 

9- (’23) 10 AIR 1923 All 584 (585): 73 Ind Cas 
902 (DB). Fateh Din v. Kishen Lall. 

10. (’34) 21 AIR 1934 Oudh 415 (416): 151 Ind 

Cas 448 (DB), Shambhu Dat v. Shiam 
Narain. 

11. (’29) 16 AIR 1929 Oudh 455 (455): 5 Luck 

369: 124 I. C. 353. Jagannath v. Sheo 
Shankar. 

12. (’29) 16 AIR 1929 Cal 121 (122): 117 Ind 
Cas 530 (DB), Adhar Chandra v. Sarnwa- 


moyi Dasi. 


<«Z) (DB). Arumugam v. 
Sivagnana. (The only effect of the acquisi¬ 
tion is to change the nature of the security 
Compensation money becomes security in 

new form—Mortgagee entitled to claim this 
amount.) 

T(’30) 17 AIR 1930 Oudh 292 (293): 5 Luck 
702: 123 Ind Cas 56 (DB). p rag Din v. 
Nankau Singh. (Do.) 


(09) 1 Ind Cas 264 (278) (DB) (Cal). 

Debendra Nath v. Mirza Abdul Samed. 

( 13) 1 Upp Bur Rul 164 (165): 20 Ind Cas 
360 (361), Nga Tok v. Nga E. Gy an. (Mort¬ 
gage of canal—Canal taken over by Gov¬ 
ernment — Mortgagee's rights arise under 
cl. (c) (now cl. (d)).) 


14. (’13) 1 Upp Bur Rul 164 (165): 20 Ind Cas 
360 (361), Nga Tok v. Nga E Gy an. 

15. (’17) 4 AIR 1917 Oudh 233 (234): 20 Oudh 
Cas 256: 42 Ind Cas 793, Sajjadi Begam v. 
Mt. Janki Bibi. 

(’15) 2 AIR 1915 Cal 699 (700): 42 Cal 1146 
(1152): 28 Ind Cas 450 (DB), Prokash 

Chandra v. Hasan Banu. (Assumed.) 
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The “insufficiency” in this clause must be such as is contemplated by 
S. 66. A ‘misdescription’ of the property in the mortgage-deed does not 
render the security “insufficient” within the meaning of S. 66. 10 Nor does 
the mere discovery of some defect in the mortgagor’s title “render the 
security insufficient” as defined in S. 66. 17 

See also Notes on section 66. 


4. Clause (c) — Deprivation of security owing to wrongful act or default 
of the mortgagor. — Clause (b) deals with the destruction or insufficiency 
of security in whole or in part by causes ‘other than the mortgagor’s or 
mortgagee’s wrongful act or default. This clause deals with the deprivation 
of security owing to the ‘mortgagor’s wrongful act or default.’ On such a 
deprivation the mortgagee would be entitled to sue for the mortgage-money. 1 
It is not necessary that the deprivation of the security in part should have 
rendered the security insufficient within the meaning of S. 66. A deprivation 
to ‘any’ extent will entitle the mortgagee to sue under this clause even though 
the portion of the mortgaged property of which the mortgagee is not deprived 
cannot be said to be not sufficient within the meaning of section 66. 2 Under 
this clause a suit against persons who have not mortgaged their property but 
are party to the mortgage bond, is maintainable. 23 


Wrongful act. 

A ‘waste’ committed by the mortgagor is a ‘wrongful act’ of the mort¬ 
gagor which will entitle the mortgagee to sue for the mortgage-money.- 1 
Where property, the subject of an unregistered mortgage-deed for less than 
Rs. 100 1 was subsequently sold by the mortgagor by a registered sale deed 
to a third person without notice of the mortgage, it was held that the mort¬ 
gagee was thereby deprived of the security by the wrongful act of the mort¬ 
gagor 5 Where the mortgagee with possession leases back the property to the 
mortgagor, and the latter either fails to pay the rent, 0 or gets the rent reduced 
under the Tenancy Acts, 7 his act cannot be considered a wrongful act of the 
“ mortgagor ” within the meaning of this clause. 

In ‘Hira Lai v. Ghasitu’ 8 where a mortgagee in possession leased back 
the property to the mortgagor, but on the expiry of the lease the mortgagor 
refused to deliver possession back to the mortgagee, it was held by two Judges 


1C. (’22) 9 AIR 1922 Bom 217 (218): 70 Ind 
Cas 423 (DB). Rugunath Sadashiv v. Dadaji 
Shamrao. (If there is misdescription, mort¬ 
gagee can get decree amended.) 

17. See (T9) 6 AIR 1919 All 292 (293): 50 Ind 
Cas 744 (DB), Amirullah v. Rasul Baksh. 

SECTION 68—NOTE 4 

1. (1869) 38 L J Ch 382 (385): L R 7 Eq 399: 
17 W R (Eng) 516, In re Bur ell; Bur ell v. 
Smith. 

(’20) 7 AIR 1920 Cal 334 (335): 54 Ind Cas 
785 (DB), Haris Chandra v. Kesha b 
Chandra. 

(’97) 19 All 191 (193): 1897 All W N 14. 
Nakchedi Ram v. Ram Chariter. 

(’84) 6 All 298 (301): 1884 All W N 97 (DB), 
Jhabhu Ram v. Girclhari Singh. 

2. (’38) 25 AIR 1938 Oudh 210 (211): 177 Ind 
Cas 100 (DB). Mathura Devi v. Mohan Lai. 
(Fall in letting value of security due to 
mortgagor’s failure to repair the property is 
deprivation of part of security within the 
meaning of the clause, although such 
dimunition does not render the security 
insufficient within the meaning of S. 66. 
AIR 1923 All 584 relied on.) 


2a. (’49) 36 AIR 1949 Cal 530 (532): ILR (1945) 
2 Cal 473 (DB). Rai Mohan v. Comilla 
Union Bank, Chandpur. (Attention drawn 
to change in wording of the section under 
the T. P. Amending Act 20 of 1929 whereby 
the words "the mortgagor” which occurred 
between the word “sue” and the words "for 
the mortgage money” were omitted.) 

3. (T5) 2 AIR 1915 Mad 633 (634): 33 Ind Cas 

321 (DB). Ramakrishnama Chetty v. 

Chenguaiyar. (Having regard to S. 100, the 
provisions of S. 68 as to the liability of a 
mortgagor who commits waste apply equally 
to persons creating a charge ) 

4. Such a mortgage was valid under the law 
as it stood before 1929. 

5. (’06) 29 Mad 362 (364), Appasami Thevan 
v. Virappa Thevan. 

6 . (’38) 25 AIR 1938 All 188 (190): ILR (1938) 
All 218: 174 Ind Cas 292 (DB), Ram Kumar 
v. Mahpalsingh. 

7. (’32) 19 AIR 1932 All 51 (51): 133 Ind Cas 
402 (DB), Boochi v. Bohre Nathi Ram. 

8 . (’94) 16 All 318 (322, 323, 324): 1894 All 
W N 107 (FB). 
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of the Full Bench that there was a deprivation of the security by the wrongful 
act of the mortgagor within the meaning of this clause, while the other three 
Judges held that the clause applicable was clause (d) and not this clause. 

A transfer of the ‘equity of redemption’ by the mortgagor cannot be 
said to be a wrongful act of the mortgagor by which the mortgagee can be 
said to be deprived of his security. 9 Nor is the mortgagor guilty of any 
wrongful act by allowing a sale in execution of a ‘money-decree’, inasmuch 
as such a sale does not affect the mortgagee’s rights in any way. 10 It would 
of course be otherwise, where the sale would be binding on the mortgagee. 11 
It has been held by the Nagpur High Court that the co-sharers of a village 
cannot be made responsible under this clause for the diminution in the mort¬ 
gage security caused by the wrongful act of the lambardar if it is not proved 
that he did it with their consent. 113 

Wrongful default. 

A failure by the mortgagor to disclose, 1 * or to pay up a prior incum¬ 
brance 13 or to disclose a defect in his title 14 would be a ‘wrongful default’ 
within the meaning of this section. Thus, where joint family property is 
mortgaged by a member of the family for purposes not binding on the family 
and the mortgagee is deprived of the property in a suit by the other members 
of the family, the mortgagee would be entitled to relief under this clause. 18 
The case would, however, be different where the mortgagee is ‘aware’ of the 
defect in the title of the mortgagor to mortgage the property. 10 

A failure to pay the Government revenue due on the mortgaged 
property, resulting in the sale of the property is a wrongful default of the 
mortgagor entitling the mortgagee to sue for his money under this clause. 17 


(1949) Nag 122 (DB), Gajadhar Prasad r. 
Rishabkumar Mohanlal. 


9. t(’36) 23 AIR 1936 Rang 80 (81. 82): 161 
Ind Cas 461 (DB), Ma Pwa Thein v. Ma Me 
Tha. (Unless there is a covenant against 
alienation.) 

C84) 6 All 298 (302): 1884 All W N 97 (DB). 
Jhabbu Ram v. Girdhari Singh. 

*C04) 6 Bom L R 288 (289) (DB). Gokul v. 
Shrimal. 

[See also C45) 32 AIR 1945 P. C. 91 (94): 72 
Ind App 165: ILR (1945) Lah 411: ILR 
(1945) Kar (PC) 269 (PC) Kesar Chand v. 
Uttam Chand. (Person executing security 
bond charging property and subsequently 
transferring the major portion of the pro¬ 
perty included by him in the security bond 
—"It is open to some doubt" whether he 
thereby impairs the security by his 
conduct.) ] 

[But see (’92) 1892 All W N 66 (67). Lalai 
Ram v. Anant Ram. 

(’01) 1901 All W N 52 (52). Sukhdeo Mist 
v. Shcodial. (Submitted not correct.)] 

10. t('92) 15 Mad 304 (305): 2 Mad L Jour 122 
(DB), Gopalasami v. Arunachella. 

(’81) 1881 All W N 59 (59) (DB), Janki 
Singh v. Sheomangal Singh. 

11. (’10) 7 Ind Cas 173 (174) (DB) (Mad). 
K«7ihiraman Menon v. Aru*halaikutti. 
(Money decree declaring right of A to sell 
the property in execution thereof — Sub¬ 
sequent mortgage—Mortgagor asking mort¬ 
gagee in the deed to pay off the decree but 
subsequently countermanding it — Sale in 
execution of money decree— Held, clause (c) 
applied.) 

11a. (’49) 36 AIR 1949 Nag 319 (323): ILR 


12. (’76) 25 Sulh W R 51 (52) (DB). Radha 
Churn v. Parbuttee Chum. 

(TO) 7 Ind Cas 251 (252) (DB) (Cal). Bhoto 
Nath v. Hara Mohan. 

13. (’90) 13 Mad 192 (195) (DB). Singjee v. 
Tiruvengadum. 

14. (’31) 18 AIR 1931 Oudh 5 (5): 6 Luck 374: 
129 Ind Cas 168, Lalta Singh v. Mathur 
Upadhia. (No title to a portion of property 
mortgaged—This clause applies.) 

(’86) 10 All 47 (48) (DB), Ganesh Singh v. 
Sujhari Kuar. (Mortgage of non-transfer- 
able cultivatory holding.) 

15. (T3) 21 Ind Cas 581. (582) (Oudh). Debi 
Prasad v. Sheo Narain. 

[See also (’83) 9 Cal 234 (236): 11 Cal L R 
355 (DB). Bhugwan Acharjee v. Gobind. 
(Case before the Act.)] 

16. t(’39) 26 AIR 1939 All 260 (263): ILR 
(1939) All 313: 181 Ind Cas 902 (DB). Bishan 
Dutt Singh v. Mathura Prasad. (Mortgagee 
knowing that property belonged to joint 
family and loan was not for legal necessity.) 
(’21) 8 AIR 1921 Oudh 47 (47): 61 Ind Cas 
205 (DB), Gajadhar Baksh v. Gauri Shankar. 
(Do.) 

(’38) 25 AIR 1938 Cal 48 (51): 176 Ind Cas 
913, Gajanand v. Prayag Kumari. 

17. (’34) 21 AIR 1934 Rang 227 (228): 151 Ind 
Cas 426. P. S. A. Alagan v. Maung Po Peik. 
(’09) 3 Ind Cas 311 (313. 314) (DB) (Cal), 
1st i Prosad v. Rai Gunga Prosad. 
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It was held in a case before the Act that where the mortgagee was 
•deprived of ‘part’ of the security, he could sue only for a ‘proportionate’ part 
of the mortgage-money. 18 Under this section it is clear that he can sue for 
the whole of the mortgage-money even if he is deprived only of a part of the 
security. 

The word “ mortgagor ” would include persons deriving title from him 
(see S. 59A) and the latter would be liabl under this section not only in 
respect of ‘their own’ wrongful act or default, 10 but also in respect of the 
default of the mortgagor himself, though in this case, they would be liable 
only to the extent of the property got by them from the mortgagor. 20 The 
wrongful act or default must be ‘anterior’ to the deprivation of the security 
in whole or in part. Where the mortgagee is for instance deprived of the 
property by the owner of a paramount title the mortgagor’s failure to defend 
his title against the holder of such title is not a wrongful act or default within 
the meaning of this clause. 21 


5. Clause (d). — In order that this clause might apply the mortgagee 
must under the terms of the mortgage, be ‘entitled to possession 1 ’ and the 
mortgagor must have failed either to deliver possession of the mortgaged 
property or, if he has delivered possession, to secure such possession without 
disturbance by the mortgagor or by any other person claiming under a title 
superior to that of the mortgagor. Where, therfore, the mortgagee has been 
given possession and there has been no disturbance thereof by anybody, this 
clause will not apply even though it is discovered that the mortgagor has no 
title to a portion of the property. 2 In the undermentioned case 2 the mort¬ 
gagor sold the equity of redemption to X and the mortgagee pre-empted X. 
It was held that the change in the nature of the possession, from that of a 
mortgagee to that of a purchaser, did not bring the case within this section 
so as to entitle the mortgagee to sue for his money. 

The failure to deliver or to secure possession need not, for the purposes 
of this clause, be in respect of the ‘whole’ of the mortgaged property. A 
failure to deliver or to secure possession of even a ‘portion’ of the property 
will entitle the mortgagee to sue for the mortgage-money. 4 

It is not necessary that the failure to deliver or to secure possession 
should be ‘intentional’ on the part of the mortgagor. 5 Nor is it necessary 
under this clause that the mortgagee should, in the first instance, call upon 
the mortgagor to furnish fresh security equivalent to the one of which he was 
dispossessed, as is required by clause (b). The contrary view expressed in 
the undermentioned case 0 cannot be regarded as correct. 


18. (’76) 25 Suth W R 7 (8). Pitambar Misser 
v. Ram Surun Sookool. 

19. (’49) 36 AIR 1949 Nag 319 (326): ILR (1949) 
Nag 122 Gajadhar Prasad v. Rishabkamar 
Mohanlal. 

U'39) 26 AIR 1939 Nag 256 (258): ILR 
(1940) Nag 63: 184 Ind Cas 579. Haridas v. 
Jagannath. (AIR 1930 Nag 139: 26 Nag LR 
312 held overruled by S. 59A.) 

(’15) 2 AIR 1915 Mad 633 (634): 33 Ind Cas 

321 (DB), Ramakrlshnama Chetty v. Chengu 
Aiyar. 

(’32) 19 AIR 1932 Pat 273 (274): 139 Ind Cas 
525 (DB). Janki Saran Singh v. Mohammad 
Ismail. 

. (But see (’84) 6 All 298 (301. 302): 1884 
All W N 97 (DB), Jhabbu Ram v. Girdhari 
Singh.) 

20. (’10) 7 Ind Cas 173 (174) (DB) (Mad). 
Kunhiraman Memon v. Aruthalaikuttl. 


21. (’19) 6 AIR 1919 Mad 876 (876): 42 Mad 
578: 50 Ind Cas 758 (DB), Angiakuppier v. 
Periakaruppa Kavundan. 

SECTION 68—NOTE 5 

1. (’21) 8 AIR 1921 Oudh 47 (47): 61 Ind Cas 
205 (DB). Gajadhar Baksh v. Gav.ri 
Shanker. 

2 . (’19) 6 AIR 1919 All 292 (292): 50 Ind Cas 
744 (DB), Amirullah v. Rasulbaksh. 

3. C16) 3 AIR 1916 Oudh 332 (333): 35 Ind 
Cas 845. Arjun Prasad v. Laiq Singh. 

4. C24) 11 AIR 1924 All 877 (878): 84 Ind Cas 
26. Ram Karan v. Raja Ram. 

5. C01) 4 Oudh Cas 320 (327. 328) (DB), 

Chandrika Baksh Singh v. Brij Behari Lai. 

6. (T9) 6 AIR 1919 Mad 876 (876): 42 Mad 
578. 50 Ind Cas 758 (DB), Angia Kuppier v. 
Periakaruppa Kavundan. (Case under old 
clause (c). now clause (d).) 
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Failure to deliver possession. 

Where the mortgagee is entitled, under the terms of the mortgage, to 
possession, and the mortgagor fails to deliver the same to him, the mortgagee 
will be entitled to sue under this clause for the mortgage-money. 7 This was 
the law even before the Act. 8 The mortgagee has also other remedies open ' 
to him. He may sue for ‘damages’ for breach of the contract to deliver 
possession and claim as part of the damages, the amount advanced on the 
mortgage. 0 He may sue for possession of the property. 10 Where, being 
entitled to several reliefs on the same cause of action, he sues for one of them, 
only, he will be barred under the provisions of O. 2 R. 2 of the Code of Civil 
Procedure from subsequently suing for the other reliefs. 11 


7. (’47) 34 AIR 1947 Bom 152 (153): 231 Ind 

Cas 16 : Dnyanoba Gangaram v. Dattoba 
Balappa. (The mortgagee becomes entitled 
to sue for the mortgage money at once 
under S. 68 (1) (d). notwithstanding that 
there is a covenant in the deed of mortgage 
for repayment of the mortgage money by 
the mortgagor within five years and for res¬ 
toration of possession by the mortgagee to 
the mortgagor on such payment.) 
f(’12) 13 Ind Cas 336 (336) (Cal). Lazaran- 
nessa Bibi v. Mahomed Jaffar. 

(’41) 28 AIR 1941 Pat 301 (302): 193 Ind 
Cas 272 (DB), Hamath Singh v. Maiya 
Ambilca Devi. 

t(*23) 10 AIR 1923 All 584 (585): 73 Ind 
Cas 902 (DB). Fateh Din v. Kishen Lai. 
(Properly not belonging to the mortgagor 
ineluded in the mortgage-deed.) 

C25) 12 AIR 1925 All 736 (736): 87 Ind Cas 
439, Ram Sarup v. Ram Dular. (Sub¬ 
mortgagee of occupancy holding can sue his 
mortgagor for money if the latter fails to 
put him in possession.) 

C84) 6 All 298 (301): 1884 All W N 97 (DB). 
Jhabbu Ram v. Girdhri Singh. 

(’07) 4 All L Jour 249 (252) (DB). Madan 
Lai v. Reoli Singh. 

C 21) 8 AIR 1921 Mad 636 (636): 62 Ind Cas 
723 (DB). Kunhimai Kutti Beari v. Halekote 
Aisubi. 

C20) 7 AIR 1920 Lah 355 (357): 55 Ind Cas 
413. Ram Nath v. Snndar Das. 
tri2) 17 Ind Cas 362 (362) (Lah), Sher 
Muhammad v. Nikka Mai. 

(’92-96) 2 Upp Bur Rul 573 (574). Maung 
Taik Mating v. Muting Kyin Thu. 

I See also (’94) 17 Mad 469 (471): 4 Mad L 
Jour 143 (DB). Linga Reddi v. Sama Rao. 
(Mortgagor executing a second mortgage 
and putting second mortgagee in possession 
—First mortgagee unable to obtain posses¬ 
sion—He can sue for mortgage-money 
instead of for possession.) 

<’90) 12 All 203 (206): 1890 All W N 87 
(DB), Hikmutullah Khan v. Imam Ali. (A 
mortgage deed for four years certain pro¬ 
vided that interest should be paid at a 
certain rate and that the mortgagee should 
have possession of the property and credit 
the profits thereof first in respect of the 
interest and then the balance, if any. in 
respect of the principal and that the pro¬ 
perty was redeemable at the expiry of the 
term on payment of the Interest and prin¬ 
cipal that may then remain due on the 


mortgage — The mortgagee, not having 
obtain possession, brought first a suit for 
unpaid interest due and got a decree; it 
was held that a second suit for principal 
and residue of that interest up to the date 
of suit was barred under the section, the 
claims having arisen out of the same cause 
of action, viz., the non-delivery of possession 
of the mortgaged property.) 

C27) 14 AIR 1927 All 417 (418): 49 All 430: 
100 Ind Cas 670 (DB), Anpurna Kulwar v. 
Ram Padarath.] 

8. (1846-50) 4 Moo Ind App 444 (451) (PC), 
Raja Oodit Purkash Singh v. Martindell. 
C75) 7 N W P H C R 55 (56) (DB), DuIIC 
v. Bahadar. 

(1900) 2 Bom L R 201 (202) (DB), Govind - 
rao v. Jiwanji. (Such a suit will be one for 
a consideration that failed.) 
lSee also (1864-65) 2 Mad H C R 315 (316) 
(DB), Moidin Kutti Ayissa v. Valia Rajah. 
(When the demiser of land under a kanom 
agreement is unable to give possession, the 
demisee may repudiate the contract and 
recover the amount advanced.)] 

9. (’90) 17 Cal 432 (436) (PC), Seth Jaidayal 
v. Ramsahea. (Damages being the amount 
of money advanced together with interest.) 
(1864) 1 Suth W R 365 (366) (DB), Sheikh 
Mahomed Buksh v. Thakoor Dyal Singh. 
(’74) 22 Suth W R 260 (262) (DB), Ashrufun- 
nissa v. Tassaduck. 

10. (’21) 8 AIR 1921 Lah 309 (310): 59 Ind Cas 
986 (DB), Harnam Singh v. Bhola Singh. 

t(‘ 12) 16 Ind Cas 735 (736) (DB) (Cal), 
Thakur Chowdhury v. Manrup Mahton. 

< Mortgagee may sue for money or for ^ 
possession at his choice.) 

*(’99) 2 Oudh Cas 24 (25), Sankata v. Jagat 
Narain. (Remedy provided by cl. (c) (now 
cl. (d)) is an alteranative remedy and does 
not debar a suit for possession.) 

(’42) 29 AIR 1942 Oudh 172 (174): 17 Luck 
362: 197 Ind Cas 164, Ram Padarath v. 
Nimar Signh. (Do.) 

(’94) 17 Mad 469 (471, 472): 4 Mad L Jour 
143 (DB). Linga Reddi v. Sama Ran. 

(’36) 23 AIR 1936 Pesh 38 (39): 162 Ind Cas 

658. Amur Das v. Taus. 

\See also (’19) 6 AIR 1919 Cal 46 (48): 46 
Cal 448: 52 I. C. 433 (DB), Sitanath v. 
Thakurdas.] 

11. See the A. I. R. Commentaries on the Code 
of Civil Procedure, 4th (1944) Edn. O. 2 »• 
2. Note 18. 
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. , ,. The failure to deliver possession is not restricted to a failure ‘initially’ 

to deliver possession at the time of the mortgage. Where the mortgagee, not 
entitled to possession at the time of the mortgage, becomes subsequently 
entitled to possession, - e.g., where the mortgagor covenants to deliver posses¬ 
sion on default of payment of interest and such default occurs, 13 a failure to 

deliver possession on such date will entitle the mortgagee to claim relief 
under this clause. 

In the undermentioned case 11 the mortgagee was entitled, on failure 

ot the mortgagor to pay the mortgage-money in five years, to ‘take possession 5 

of the mortgaged property. But he never demanded possession from the 

mortgagor. It was held that there was no failure to deliver possession within 
the meaning of this clause. 

Failure to secure possession. 

The mortgagor is bound to secure possession to the mortgagee without 

disturbance— 

(1) by himself, or 

(2) by any person claiming under a title superior to that of the 
mortgagor. 

A dispossession of the mortgagee by the mortgagor will be a disturb¬ 
ance by the mortgagor and will entitle the mortgagee to sue for the mortgage- 
money. 1 - Where the mortgagee in possession leased the mortgaged property 
to the mortgagor, but on the expiry of the lease the latter refused to deliver 
possession it was held by three Judges of the Full Bench of the Allahabad 
High Court that there was a failure by the mortgagor to secure possession to 
the mortgagee within the meaning of this clause. 10 

Clause (c) of the section as it stood before the amendment of 1929, and 

12. (’08) 30 All 400 (402): 5 All L Jour 486 
(DB). Collector of Mirzapur v. Dawan 
Singh. (There was a covenant that the 
mortgagee will be entitled to recover his 
money if possession was not delivered on 
default of payment of instalment — Mort¬ 
gagee brought suit for recovery of money 
— Held that suit in effect was suit for com¬ 
pensation for breach of contract and was 
governed by Art. 116 of the Limitation Act.) 

13. (’01) 4 Oudh Cas 320 (326) (DB). Chandriku 
Bakhsh Singh v. Brij Behari Lai. 

C92) 15 Mad 65 (66) (DB), Saravana v. 

Chinnammal. 

14. (’33 ) 20 AIR 1933 Lah 174 (175): 145 Ind 
Cas 159. Badri Das v. Besu. (Mortgage by 
conditional sale.) 

15. (’03) 2 Cal L Jour 493 (495) (DB). Abdul 
Iasalam v. Mt. Rafiat. (Dispossession of usu¬ 
fructuary mortgagee by mortgagor.) 

C81) 1881 All W N 71 (71) (DB). Lalji Mai 
v. Mohan Lai. 

t(’31) 18 AIR 1931 Lah 694 (695): 134 Ind 
Cas 1116, Labh Singh v. Jamnun. (Mort¬ 
gagor liable only if dispossession is caused 
by him or by persons deriving title through 
him—He cannot be held liable for tortious 
acta of strangers.) 

. (’75 ) 24 Suth W R 426 ( 426) (DB). Colam 

Nyamut v. Mt. Soghra. 

(’27) 14 AIR 1927 Pat 230 (230): 103 Ind 
.... Cas 592 (DB), Sadhu Saran v. Brahmadeo. 

1 1(’10) 5 Ind Cas 130 (131) (DB) (Cal), 


Talek Singh v. Jalal Singh. (Dispossession 
by a co-sharer of the mortgagor.) 
f'22) 9 AIR 1922 All 197 (199, 200): 44 All 
77: 64 Ind Cas 768 (DB), Muhammad Hanif 
v. Ishari Prasad. 

t'12) 16 Ind Cas 735 (736) (DB) (Cal). 

Thakur Chowdhury v. Manrup Mahton. 
(Remedy provided by cl. (c) (now cl. (d)) 
not exhaustive — Mortgagee may sue for 
money or for possession.) 

(’33) 20 AIR 1933 Oudh 35 (36): 8 Luck 190: 
141 I.C. 464 (DB), Ram Khilawan v. Ghulam 
Husan. 

t(’07) G Cal L Jour 143 (145) (DB), Pargan 
Pandey v. Mahalam Muhto. 

• See also (’10) 13 Oudh Cas 155 (157): 6 Ind 
Cas 1016 (1017), Ram Pal Jhan v. Mahadeo 
Prasad. (Mortgagee was dispossessed under 
a decree obtained by certain person, on the 
ground that the mortgagors were members 
of a joint Hindu family and had no autho¬ 
rity to make the mortgage.)] 

16. (’94) 16. All 318 (322. 323, 324): 1894 AH 
W N 107 (FB). Hira Lai v. Ghasitu. (Dis¬ 
senting from 6 All 298.) 

I See also (’49) 36 AIR 1949 Pat 166 (168> 
Bishun Prasad v. Anup Narain. (Usufuc- 
tuary mortgage Mortgagor in possession 
assessee on monthly rental—Default in pay¬ 
ment of rent—Suit by mortgagee for posses¬ 
sion or for rent in lieu of interest—Term of 
mortgage expiring on date of suit—Suit held 
not maintainable—Remedy held lay under 
S. 68. for mortgage amount.) 
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which corresponded with clause (d) of the present section, used the words 
“or any other person.” These words were, however, generally interpreted 
to mean persons with a paramount title and not others, 17 though in the under¬ 
mentioned case, 18 those words were interpreted to mean any person ‘claiming 
through the mortgagor’ and not a person claiming under a superior title. 
The amendment now makes the position quite clear. 


The following are illustrations of persons with a superior title to that 
of the mortgagor : 

(1) A cosharer of the mortgagor.™ 

(2) A prior incumbrancer. 20 

(3) A landlord of the mortgagor who gets the mortgage set aside. 21 

A ‘treaspasser’ with no title is not a person claiming under a title 
superior to that of the mortgagor and a disturbance by him is not within this 
clause. 22 Certain property belonged to two persons A and B. A bequeathed 
by his will, his share to C, who subsequently transferred the same to B, so 
that B became full owner. B then mortgaged the property with possession to 
X, and delivered possession. Thereafter a creditor of A obtained a decree 
against the ‘assets’ of A in the hands of his widow and C, and attached the 
mortgaged property in execution of his decree. X preferred a claim which 
was dismissed but did not file a suit to challenge this order. The credit^ 
brought the property to sale, purchased it and then dispossessed X. X 
thereupon sued for relief under this clause. It was held that the creditor was 
not a person with any title inasmuch as the mortgaged property did not 
constitute the ‘assets’ of A and could not be attached as such, that the dis- 


17. t('92) 15 Mad 304 (306): 2 Mad L Jour 
122 (DB), Goyalasami v. Arunachella. (The 
words “any other person” mean any other 
person having a title and not a trespasser.) 
(’97) 19 All 191 (193): 1897 All W N 14. 
Nakchedi Ram v. Ram Chariter Rai. (Do.) 
t(’21) 8 AIR 1921 All 48 (49): 43 All 484: 
63 Ind Cas 998 (DB). Ram Surat Misra v. 
Gut Prasad. (A sale of the property was 
effected in favour of the usufructuary mort¬ 
gagee. This sale was pre-empted and the 
mortgagee was deprived of his possession 
of the property—Held that the case was 
not one of novation of contract and not¬ 
withstanding the sale, the mortgage revived 
and as the mortgagee could no longer get 
back possession, he could recover the mort¬ 
gage-money.) 

18. C31) 18 AIR 1931 Lah 694 (695): 134 Ind 
Cas 1116, Labh Singh v. Jamnun. 

19. (’73) 20 Suth W R 484 (486) (DB). Gyram 
Chuckerbutty v. Buroda Dabee. 

t(’10) 5 Ind Cas 130 (131) (DB) (Cal). Taltfc 
Singh v. Jala! Singh. (On partition.) 

(’36) 23 AIR 1926 Oudh 174 (175): 11 Luck 
711: 160 Ind Cas 27 (DB). Nand Bahadur 
Singh v. Sita Ram Tewari. (Section 68 (d) 
of the T. P. Act is sufficient general to 
cover a case where the mortgagee of an 
undivided share of a cosharer is dispossessed 
of the property by the cosharers of the 
mortgagor who have been allotted that pro¬ 
perty at a subsequent partition. It autho¬ 
rises the mortgagee to sue the mortgagor for 
the mortgage money if the latter fails to 
show what property, if any. is allotted to 
him in lieu of the property covered by the 


mortgage which has been allotted to the 
shares of other cosharers.) 
f(’24) 11 AIR 1924 Pat 91 (93): 74 Ind Cas 
877 (DB), Ramnandan Parbat v. Deni Sahi. 

20. (’22) 9 AIR 1922 All 197 (199): 44 All 77: 

64 Ind Cas 768 (DB). Muhammad Hanif v. 

I shari Prasad. (Where eleven villages were 
usufructuarily mortgaged by a deed, but 
subsequently nine villages were sold in 
execution of a prior mortgage decree and 
the mortgagee did not repudiate the entire 
mortgage at that time and remained con¬ 
tent with the security of two villages only 
for the money advanced by him it was 
held that he could not. unless he was dis¬ 
possessed from these two villages, put for¬ 
ward a claim for his money.) 

t(’05) 27 All 488 (491): 2 All L Jour 241. 
Ahmad-ullah Khan v. Solar Baksh. (Pro¬ 
perty sold under prior mortgage decree — 
Subsequent mortgagee can sue for his 
money even if he himself purchased the 
property at the sale in order to save the 
property.) 

21. (’34) 21 AIR 1934 Lah 853 (857): 15 Lah 
751: 151 I. C. 1 (FB), Labh Singh v. Jamnun. 
(61 Ind Cas 604 overruled.) 

22. f ('92) 15 Mad 304 (306): 2 Mad L Jour 122 
(DB), Gopalasami v. Arunachella. 

(’97) 19 All 191 (193): 1897 All W N 14. 
Nakchedi Ram v. Ramcharitar Rai. 

(But see ('18) 5 AIR 1918 Pat 316 (317. 318): • 
3 Pat L Jour 162: 43 Ind Cas 917 (DB). 
Bechu Sahu v. Arjun. (The decision seems 
to imply that the mortgagee in such cases 
may have also a remedy against the mort- 
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turbance of possession could not therefore be said to be by a person with a 
title superior to that of the mortgagor, and that therefore this clause did 
not apply. 23 

In the undermentioned case, 24 A mortgaged property to X. B, claiming 
title to the property in himself, mortgaged the same property to Y who 
dispossessed X. It was held that this clause applied. 

As otthe failure to deliver possession or disturbance of possession by 
persons claiming under the mortgagor, see Notes 6 and 7. 

The mortgagee has also other remedis open to him. He may sue for 
possession of the property. 23 

6. Effect of acquiescence by mortgagee in disturbance of possession.— 
Where the mortgagee acquiesces in the disturbance of possession 1 or in the 
failure of the mortgagor to give possession, 2 he will lose the right to claim 
interest or damages for the period he is out of possession. It is conceived 
that he would lose also his right to sue for the money under clause (d) of 
this section. 3 In the case of a disturbance of possession, however, the 


gagor, in addition to his remedy against 
the trespasser—Submitted wrong.)! 

23. (’36) 23 AIR 1936 Oudh 263 (264): 12 Luck 
144: 161 I. C. 821, Bharat Ram v. Beni Dutt. 

24. (’24) 11 AIR 1924 Rang 143 (144): 79 Ind 
Cas 815. Maung Po Kin v. Maung Kyauk 
Ye. 

25. See ('40 ) 30 AIR 1943 Pesh (3): 210 Ind 

Cas 198 (DB). Mahomed Sharif v. Mir 
Abdullah. (A and B mortgaging land with 
possession to C and D—A and B paying 
whole mortgage-money to C and subse¬ 
quently mortgaging same land to E with 
possession—Payment to C held did not dis¬ 
charge whole mortgage and D was entitled 
to sue for possession of half of the land 
mortgaged.) 

SECTION 68—NOTE 6 

1. *(*02) 24 All 521 (531, 532): 29 Ind App 

148 (PC), Partab Bahadur Singh v. Gajadhar 
Bakhsh Singh. (Mortgage of 12 villages— 
Mortgagee dispossessed of 6 villages—Mort¬ 
gagee remaining satisfied with diminished 
security for 31 years—No attempt even to 
enhance rent of remaining villages—Mort¬ 
gagee held not entitled to claim interest.) 
t(*32) 19 AIR 1932 Oudh 57 (58): 135 Ind 
Cas 892 (DB), Mt. Pranpati v. Mt. Hasiban. 
(Where a mortgagee after dispossession 
acquiesces in the situation he cannot put 
forward a claim for interest.) 

(*04) 27 All 313 (316, 317): 1904 All W N 
273 (DB), Khuda Bakhsh v. Alim-up-nissu. 
•"(’34) 21 AIR 1934 Cal 149 (150): 149 Ind Cas 
667 (DB), Prosanna Kumar v. Cirish 
Chandra. 

C19) 6 AIR 1919 Pat 227 (229): 51 Ind Cas 
816 (DB), Uchit Mandar v. Cosain Singh 
Baid. (Letters Patent appeal from AIR 
1917 Pat 526 which is confirmed.) 

( 22) 9 AIR 1922 Oudh 102 (103): 65 Ind 
Cas 408, Mahadeo Tewari v. Sitla Bakhsh 
Singh. 

(’27) 14 AIR 1927 Oudh 87 (88): 98 Ind Cas 
778, Amjad Hussain v. Zaimul Iba. 

C12) 13 Ind Cas 156 (157) (DB) (All). 
Bihart Lai v. Durga Das. 


2. ('27) 14 AIR 1927 Oudh 594 (595): 2 Luck 
076: 105 Ind Cas 164 (DB). Sheo Shankar 
Pande v. Raj Jas Lai. (Mortgagee not 
getting possession over a small portion— 
Failure to take further remedy to recover 
possession—He is not entitled to claim in¬ 
terest on that account.) 

”(’26) 13 AIR 1926 Oudh 224 (225): 93 Ind 
Cas 297. Dubri v. Ram Naresh Singh. (Do ) 
)<’20) 7 AIR 1920 Nag 96 (97): 54 Ind Cas 
814, Balwant Rao Dowlat Rao v. Narhar 
Cangaram. 

(09) 31 All 325 (328): 2 Ind Cas 221 (222) 
(DB), Jhunku Singh v. Chatkan Singh. 

C06) 9 Oudh Cas 144 (145, 146), Bhawuni 
Parshad Singh v. Sahib Din Lai. 

|See also) (’45) 32 AIR 1945 All 202 (203): 
AIR (1945) All 676: 221 Ind Cas 454 (FB). 
Nurul Hasan v. Mahbub Bux. (Where in the 
case of a usufructuary mortgage possession 
of part of the property mortgaged is not 
delivered to the mortgagee, the mortgagee 
cannot claim by way of interest the profits 
of the property which had not been deli¬ 
vered to him as a charge upon the property 
at the time of redemption.) 

(’21) 8 AIR 1921 Bom 28 (29): 45 Bom 523: 
59 Ind Cas 765 (DB). AfaniJc Chand Magun- 
chand Gujar v. Rangappa Kondappa. 
(There is nothing in S. 68, which can enable 
mortgagee to claim interest which is not 
given by mortgage bond.) 

(’86) 8 All 194 (198): 1886 All W N 50 (DB). 
Ganpa Sahai v. Lochman Singh. (Usufruc¬ 
tuary mortgage for ten years—Interest at 
one rupee per cent, per mensem agreed— 
In case possession not given to mortgagee, 
provision entitling him to sue immediately 
for principal money with interest at Re. 1- 
6-0 per cent, per mensem—Mortgagee not 
getting possession but keeping quiet for 9 
years— Held that creditor v/aived the provi¬ 
sion and transaction must be looked at 
simply as loan at the rate of one rupee per 
cent, per mensem.)! 

Also see S. 58 Note 35 and S. 60 Note 10. 

3. (’83) 1883 All W N 91 (91) (DB). Lachman 
Das v. Baldeo Singh. 
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acquiescence will result in the mortgagee losing his right to sue for the 
money only in respect of the ‘particular disturbance’ acquiesced in. 4 

The question whether there has been acquiescence such as would 
deprive the mortgagee of his rights is a question of fact depending upon the 
facts and circumstances of each case/’ 


7. Dispossession owing to default of mortgagee himself. — The mort¬ 
gagee cannot take advantage of his own default. If he is dispossessed owing to 
his own default, he cannot sue for the mortgage-money. 

Illustrations. 

(1) A mortgagee bound to pay assessment on the mortgaged property 
fails to pay it with the result that the mortgaged property is sold 
for the recovery of such amount. He cannot sue for the mortgage- 
money under this section. 1 

(2) A mortgagee entitled to make a valid defence to a suit by a 
subsequent mortgagee failed to make it with the result that his 
security was diminished. It was held that he could not sue for the 
mortgage-money. 2 

( 3 ) A simple money creditor of the mortgagor attached the mortgaged 
property in execution of his decree. The mortgagee objected under 
O. 21 R. 62, Civil Procedure Code, but the objection was dismissed. 
He failed to file a suit under O. 21 R. 63 within one year of the dis¬ 
missal of the objection, but filed a suit for the mortgage-money, on 
his being dispossessed by the auction-purchaser in execution of 
the money decree. It was held that he was not entitled to do so/ 

See also the undermentioned cases. 4 


8. Transferee from mortgagor. — Under the old section which did not 
contain any proviso such as that found now in the section, it was held that the 
words binds himself in clause (a) of the section were an express provision 
showing that the word “mortgagor” in that clause did not include a person 
deriving title from him and that therefore the personal liability under that 
clause was not enforceable against the transferee from him, 1 though a contrary 

f(’13) 18 Ind Cas 286 (287) (Oudh). Har 


Kislian Narayan v. Maliabir Prasad. 

I See (’22) 9 AIR 1922 All 197 (199): 44 All 
77: 64 Ind Cas 768 (DB), Mahomed Hanif 
v. Ishari Prasad. (Mortgage of 11 villages 
—Mortgagee put in possession of only 2 
villages and remaining content with this 
security—Held that so long as he continued 
in possession of these 2 villages, he was not 
entitled to sue for the mortgage-money.)! 

4. (’22) 9 AIR 1922 All 197 (199): 44 All 77: 
64 I. C. 768 (DB), Mahomed Hanif v. Ishari 
Prasad. 

5. (’19) 6 AIR 1919 Pat 227 (229): 51 Ind Cas 
816 (DB), Uchit Mandar v. Gosain Singh 
Baid. 

[See (’25) 12 AIR 1925 Oudh 30 (33): 82 Ind 
Cas 447, Basawan v. Natha. (Mere delay in 
suing held not to amount to acquiescence.)] 

SECTION 68—NOTE 7 

1. t(’29) 16 AIR 1929 Pat 209 (210): 8 Pat 569: 
121 Ind Cas 466 (DB), Kashi Lai v. Nurul 
Huq. 

(’79) 1879 Bom P J 487 (DB), Jamnadas v. 
Bai Muli. (Security lost because the mort¬ 
gagee did not pay the assessment which he 


was bound to pay under the contract.) 

COG) 3 Cal L Jour 220 ( 221, 222) (DB), 
Chitkali Koer v. Muthuralal. 

2. (’17) 4 AIR 1917 Pat 451 (452): 2 Pat L 
Jour 490 : 41 Ind Cas 806 (DB), Dunia Lai 
v. Mt. Noivratan Koer. 

3. (’36) 23 AIR 1936 Oudh 263 (264): 12 Luck 
144: 161 Ind Cas 821 Bharat Ram v. Bent 
Datt. 

4. (’33 ) 20 AIR 1933 Lah 836 (838): 149 Ind 
Cas 1930 (DB), Jowand Singh v. Sawan 
Singh. (Priority lost by mortgagee’s mis¬ 
take of law.) 

(’23) 10 AIR 1923 Lah 357 (358): 85 Ind Cas 
802 (DB), Hamad Yar Khan v. Shankar 
Das. (Usufructuary mortgagee losing posses¬ 
sion owing to his default in not obtaining 
proper sanction of the Commissioner under 
the law in force.) 

SECTION 68—NOTE 8 

1. (’28) 15 AIR 1928 Rang 189 (190): 6 Rang 
297: 111 I. C. 132 (DB), T. C. Bose v. 
Obedur Rahman. 

[See also (*17) 4 AIR 1917 Lah 31 (33): 
1917 Pun Re No 98: 41 Ind Cas 59 (DB). 
Lok Chand v. Hazar Khan. (Transferee 
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■opinion was also expressed in the case noted below.- The proviso now makes 
the position clear, and is in accordance with general principles of law. Where, 
therefore, a mortgage contains a personal covenant and cl. (a) is applicable, 
the personal liability can be enforced only against the mortgagor or his legal 
representative but not against the transferee from the mortgagor or from his 
legal representative. 3 

Section 59A which provides that the word “mortgagor'’ shall be deemed 
to include persons deriving title from him, cannot apply to cases coming under 
cl. (a) inasmuch as the proviso is an express provision to the contrary. A 
personal covenant to pay does not run with the land 1 and therefore cannot be 
enforced against the assignee of the property. 5 In ‘Nanku Prasad v. Kampta 
Prasad 6 ’ their Lordships of the Privy Council held, on the facts, that the 
purchaser of the equity of redemption did not become personally liable to 
the mortgagee to discharge the mortgage-debt. 7 The proviso to the section is, 
however, limited to cl. (a) of the section. So far as the other clauses of the 
section are concerned, the word “mortgagor” would in view of S. 59A include 
a transferee from him. 8 

The mere agreement by the purchaser with the vendor to pay the 
mortgage-debt does not, without any communication with the ‘mortgagee’, 
make it the personal debt of the purchaser. 3 Such a covenant or agreement 

from mortgagor not personally liable for the 
claim of interest.)! 

2. C26) 13 AIR 1926 Rang 145 (146): 98 Ind 
Cas 205, V. R. Af. R. M. Firm v. Md. Kasim. 

(Mortgage containing personal promise to 
pay—Transferee from mortgagor held per¬ 
sonally liable in equity.) 

3. t('37) 24 AIR 1937 Oudh 517 ( 520): 171 
Ind Cas 296 (DB). Bhikham Lai v. Mt. 

Janak Dulari. 

I See also (’34) 21 AIR 1934 All 8 (9. 10): 

146 Ind Cas 525, Kunj Behari v. Bindra 
Sahu. (Subsequent mortgagee not personally 
liable -to prior mortgage.)] 

4. See Notes on S. 40. 

[See also (’37) 24 AIR 1937 Oudh 20 (23): 

12 Luck 313: 164 Ind Cas 817 (DB), Mt. 

Boota v. Cur Prasad.) 

5. (’38) 25 AIR 1938 Nag 80 (82): I L R (1938) 

Nag 268: 174 Ind Cas 762 (DB), Ramkaran 
Bondru v. Surajmal Kankhaiyalal. 

(’34) 21 AIR 1934 Pat 1 (2): 148 Ind Cas 23 
(DB), Mt. Jaleshwar Kuer v. Sheo Narayan 
Salt. 

((’13) 18 Ind Cas 747 (749) (DB) (Cal), Tara 
Chand Marwarl v. Brojo Copal. 

<’25) 12 AIR 1925 Oudh 593 (594): 85 Ind 
Cas 328, Kandhiya Baksh v. Ram Charitar. 

(’37) 24 AIR 1937 Oudh 20 (23): 12 Luck 
313: 164 Ind Cas 817 (DB), Mt. Boota v. 

Cur Prasad. 

Also see S. 58, Note 29. 

[But see ('87) 1887 All W N 119 (120) (DB), 

Chandar Kuar v. Subhkaran Das. (Mort¬ 
gagee held entitled to claim compensation 
for the breach of promise of the mortgagor 
to pay interest on the principal sum after 
giving up possession and such a claim held 
sustainable against the assignee of the 
mortgagor, who was in possession of the 
premises and enjoyment of the profits.)! 

«. (’23) 10 AIR 1923 P C 54 ( 54): 95 Ind Cas 


970 (PC). 

7. See also C26) 13 AIR 1926 Pat 474 (477): 
5 Pat 468: 96 Ind Cas 287 (DB), Achutta Ram 
v. Jainandan Tewary. 

8. (’34) 21 AIR 1934 Pat 1 (2): 148 Ind Cas 
23 (DB). Mt. Jaleshwar Kuer v. Sheonarayan 
Sah. (Case under clause (d).) 

(’15) 2 AIR 1915 Mad 633 (634): 33 Ind Cas 
321 (DB), Ramakrishnama Chetty v. 

Chengu Aiyar. (Case under old clause (b).) 
(’32) 19 AIR 1932 Pat 273 (274): 139 Ind 
Cas 525 (DB), Janki Saran Singh v. 
Mahomed Ismail. (Case under old clause 
ic).) 

C39) 26 AIR 1939 Nag 256 <25fe): 1LR (1940) 
Nag 63: 184 Ind Cas 579. Haridas v. Jagan- 
nutli. (Case under clause (c). AIR 1930 
Nag 139: 26 Nag L R 312, held overruled by 
section 59A.) 

Also see Section 59A Note 3. 

|But see (’04) 6 Bom L R 288 (289) (DB), 
Gokul v. Shrimal. (Case before the amend¬ 
ment—Dispossession by purchaser of equity 
of redemption—Mortgagee cannot sue for 
mortgage-money but can only sue for 
possession.) ] 

9. (’49) 36 AIR 1949 Nag 319 (324): ILR (1949) 
Nag 122 (DB).Gajadhar Prasad v. Rishab- 
kumar Mohanlal. (Purchaser does not be¬ 
come trustee for mortgagee.) 

(1800) 31 E R 724 (726): 5 Ves Jun 534, 
Butler v. Butler. .(Tweddel v. Tweddel, 29 
E R 58 followed.) 

*(1787) 29 E R 87 (88): 2 Bro C C 152. 
Tweddel v. Tweddel. (Affirming 29 E R58.) 
*(’12) 34 All 63 (64): 39 Ind App 7: 13 Lid 
Cas 304 (304) (P C), Jamna Das v. Ram 
Autar. (Confirming on appeal 2 Ind Cas 
460.) 

(’36 ) 23 AIR 1936 Oudh 313 (315): 12 Luck 
215: 162 Ind Cas 451 (DB), Waliud-din- 
Ahmad v. Ramrakhan Singh. 
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is merely considered one for indemnity against the mortgage, on which the- 
transferee may be personally liable to the ‘mortgagor.’ 10 But if the transferee 
enters into a new contract with the mortgagee, as for different times and 
modes of payment, he would be personally liable. 11 In ‘Woods v.. 
Huntingford, 12 ’ the Master of the Rolls, Sir William Arden, said : 

“ Where a man buys subject to a mortgage, and has no connexion 
or contract or communication with the mortgagee, and does no other 
act to shew an intention to transfer that debt from the estate to himself 
as between his heir and executor, but merely that, which he must do, 
if he pays a less price in consequence of that mortgage, that is, indemnifies, 
the vendor against it, he does not by that act take the debt upon himself 
personally.” 

% 

The fact that the transferee pays interest on the mortgage does not 
render him personally liable for the debt. 12 


9. Legal representative of mortgagor.—The word “ mortgagor” would 
include his legal representative ordinarily, but such legal representative will,, 
so far as the act or default of the mortgagor himself is concerned, be liable 
only in respect of the estate which he has inherited, and so far only as such 
assets extend. 1 He may, however, make himself personally liable by himself 
entering into a contract with the mortgagee to pay the amount. 2 

10. Minor not personally liable. — Where a mortgage of the joint 
family property is executed by a Hindu father, in which he has bound himself 
to pay the amount, the son who is a minor on the date of the mortgage is not 
personally liable to pay the mortgage-money. 1 


< ’35) 22 AIR 1935 Mad 115 (116): 155 Ind 
Cas 302 (DB), Venkatarcddi v. Venkata 
Varaha Narasimlia Rao. (Mortgagor selling 
property leaving part of purchase-money 
in hands of purchaser to pay off mortgagee 
—Purchaser informing mortgagee of this 
arrangement—Former held personally liable 
to pay the latter.) 

t(’23) 10 AIR 1923 Lah 459 (460): 75 Ind 
Cas 940, Mt. Chet Kaur v. Gurmukh Singh. 

10. *(1787) 29 E R 87 (88): 2 Bro C C 152. 
Ttoeddel v. Tweddel. (Affiming 29 E R 58.) 
(1808) 33 E R 581 (583): 14 Ves 417. Oxford 
v. Rodney. 

°('09) 31 All 583 (589): 36 Ind App 203 
(208): 3 Ind Cas 793 (794) (PC). Izzat-un- 
Nissa Begam v. Kunwar Pertab Singh. 

(1912) 1 Ch 231 (236. 237): 81 L J Ch 210 
(215): 105 L T 742: 28 T L R 40, Mills v. 
United Counties Bank. 

(1912) 28 T L R 40 (41): (1912) 1 Ch 1: 105 
L T 569: 80 L J Ch 723. Re Tewkesbury 
Gas Co.; Tysoc v. The Co. (The obligation 
to indemnify may however be negatived 
by other circumstances.) 

(1991) 40 W R (Eng) 253 (253), Bridgman v. 
Datw. (In absence of special agreement to 
contrary, there would be an implied cove¬ 
nant by the purchaser to indemnify the 
vendor.) 

(1802) 32 E R 136 (137, 138): 7 Ves 332 

(337), Waring v. Ward. 

f(’12) 16 Ind Cas 73 (74) (DB) (Cal). 

Ram Barai Singh v. Mohendra Prosad 

Singh. (Buyer bound to indemnify vendor 

without any specific contx-act.) 

t('32) 19 AIR 1932 Pat 273 (274): 139 Ind 


Cas 525 (DB), Janki Saran v. Md. Ismail. 

11. (1808) 33 E R 581 (583): 14 Ves 417, Oxford 
v. Rodney. 

(’36) 23 AIR 1936 Oudh 313 (315): 12 Luck 
215: 162 Ind Cas 451 (DB), Wali-ud-din 

Ahmad v. Ram Rakhan Singh. (Mere fact 
that certain payments on account of Interest 
were made by purchaser to mortgagee did 
not create a contract between them.) 
t(’35) 22 AIR 1935 Mad 115 (116): 155 Ind 
Cas 302 (DB), Venfcasareddi Naidu v. 

Venkafa Varaha Narasimha. 

12. (1796) 30 E R 930 (932): 3 Ves 131. 

(Tweddel v. Tweddel, 29 E R 58 referred 
to.) 

13. (’36) 23 AIR 1936 Oudh 313 (315): 12 Luck 
215: 162 Ind Cas 451 (DB), Wali-ud-din 
Ahmad v. Ram Rakhan Singh. 

SECTION 68—NOTE 9 

1. ( 32) 19 AIR 1932 Lah *164 (168): 13 Lah 
259: 135 I. C. 33 (DB), Paras Ram v. Brij 
Mohan. 

C22) 9 AIR 1922 Oudh 48 (50): 67 Ind Cas 
16, Channu Lai v. Mt. Raj Kuar. 

2. (1864) 55 E R 585 (587): 34 Beav 134. 
Bagot v. Bagot . 

SECTION 68—NOTE 10 
1 f('28) 15 AIR 1928 P C 165 (171): 24 Nag 
L R 186: 109 Ind Cas 574 (PC), Ramfcissen 
Singh v. Mohammad Abdul Sattar. (His 
separately acquired property will also not 
be liable.) 

(’31) 18 AIR 1931 Mad 140 (143): 54 Mad 
163: 135 Ind Cas 17 (DB), Venkata Jagan - 
natha v. Venkata Kumara. 
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11. Guardian not personally liable.—Where a guardian executed a 
hypothecation bond ‘as a guardian’ containing a stipulation “ I have agreed 
to pay,” it was held that there was no covenant to pay by the executant, 
except as guardian and that he was not personally liable for the mortgage 
amount. 1 


12. Anomalous mortgages. — There is a conflict of decisions as to the 
applicability of this section to anomalous mortgages. The High Courts of 
Allahabad and Lahore and the Chief Court of Sind have held that this section 
applies to such mortgages. 1 The contrary view has been held by the High 
Courts of Calcutta and Madras and the Chief Court of Oudh. 2 The former 
view is, it is submitted, correct. (See S. 98, Note 1.) A simple mortgage 
usufructuary was, under the Act before the amendment of 1929, not an 
anomalous mortgage, and it was held by their Lordships of the Privy Council 
that where in such a case the mortgagor failed to deliver possession, the 
mortgagee could sue under clause (c) of the old section corresponding to the 
present clause (d). 3 Under the present amendment, such a mortgage will be 
an anomalous mortgage governed by S. 98. 

13. Void mortgages. — The section presupposes the existence of a 
‘valid’ mortgage. If there is no valid mortgage no relief can be claimed under 
any of the clauses of this section. 1 

Where a mortgage contains a ‘personal covenant’ to pay but the 
mortgage as such is inoperative and void for any reason, can a suit be main¬ 
tained on the personal covenant? According to one group of cases a suit 
can be maintained, 2 but the relief granted in such a case would not be a 


SECTION 68—NOTE 11 

1. (-25) 12 AIK 1925 Mad 525 (425): 83 Ind 

Cas 139, Nagalingappa v. Venganna. 

SECTION 68—NOTE 12 

1. (’90) 12 All 203 (206): 1890 All W N 87 
(DB), Hikmalullah Khan v. Imam Ali. 
(Assumed.) 

(*35) 22 AIR 1935 Lah 103 (104): 16 Lah 
612: 158 Ind Cas 206 (DB), Qadir Parast 
Khan v. Mehr Nut Mohammad. 

(’43 ) 30 AIR 1943 Sind 59 (61): I L R (1942 ► 
Kar 452: 204 Ind Cas 574 (DB). Hwndaldas 
Harchumal v. Baluklian Datokhan. 

2. (’24) 11 AIR 1924 Cal 592 (594): 81 I. C. 
768 (DB), Gajadhar Agarwala v. Sibariaada 
Predhani. 

(’98) 21 Mad 1 (3) (DB), Viswalinya Pillai 
v. Palaniappa Chetti. 

(’42) 29 AIR 1942 Oudh 172 (174): 17 Luck 
362: 197 I. C. 164, Ram Padarath v. Nimar 
Singh. 

t(’32) 19 AIR 1932 Oudh 178 (179): 139 Ind 
Cas 61 (DB), Ram Sarup Singh v. Gaya 
Prasad. 

3. (’29) 16 AIR 1929 P C 139 (141): 56 Ind 
App 299: 4 Luck 363: 116 Ind Cas 414 (PC), 
Narasingh Pratab v. Md. Yakub Khan. 

SECTION 68—NOTE 13 

1. (’42) 29 AIR 1942 All 409 (409): ILR (1942) 

All 817: 203 Ind Cas 428 (DB). Sana Uallali 
v. Jai Narain Singh. (Mortgage of occu¬ 
pancy holding — Such mortgage being for¬ 
bidden by law is void — Proprietor of land 
ejecting both mortgagor and mortgagee— 
Mortgagee can have no claim against mort¬ 
gagor under this section.) 


(’37) 24 AIR 1937 Oudh 517 (520): 171 Ind 
Cas 296 (DB), Bhikhamlal v. Mt. Janak 
Dulari. 

t'37) 24 AIR 1937 All 711 (714): 171 Ind Cas 
825. Kesari Ram v. Musafir Tewari. (Clause 
id) will not apply where mortgage is in¬ 
valid for want of valid registration.) 

('09) 2 Ind Cas 51G (517) (All), Jadoo 
Chaube v. Bhagivat Chaube. (Unregistered 
mortgage deed—Held, not admissible in 
evidence* as mortgage but admissible to 
prove fact of borrowing—Money decree 

passed—S. 68 hc*ld to be not applicable.) 
■•('23) 10 AIR 1323 Lah 357 (359): 85 Ind 
Cas 802 (DB). Hamad Yar Khan v. Shankar 
Das. 

I See also <03) G Oudh Cas 339 (340), Fateh 
Khan v. Ramanand. (The document did 
not create a mortgage at all — Therefore 
S. 68 did not apply.)) 

I But see C24) 11 AIR 1924 Oudh 147 (148. 
149): 77 Ind Cas 340. Udai Raj Singh v. 
Ram Udit Tewari. (Mortgage void—Mort¬ 
gagee held entitled to claim relief under 
cl. (d) of S. 68—Submitted wrong.) 

('88) 10 All 47 (48) iDB), Ganesh Singh v. 
Svjhari Koer. (Submitted not correct.)) 

2. i’ll) 11 Ind Cas 443 (445) (Lah), Piare Lai 
v. Ramchand. (Mortgage executed by a mem¬ 
ber of joint Hindu family—Suit by another 
member for its cancellation—Held that the 
deed might be declared void as mortgage 
but would remain operative against the 
executant personally.) 

<’15) 2 AIR 1915 Bom 102 (104, 106): 39 
Bom 358: 28 Ind Cas 442 (DB), Javerbhai 
v. Gordhan Narsi. (The assumption that 
S. 65 of the Contract Act applies to a claim 
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‘decree for sale’ of the mortgaged property, but merely a decree for money 
executable by ‘attachment and sale’ of the mortgagor’s properties. 24 Accord¬ 
ing to another group of cases 3 if the mortgage is ‘illegal’ as being prohibited 


under the covenant Is incorrect.) 
t(’29) 10 AIR 1929 Pat 375 (375, 376): 8 Pat 
212: 121 Ind Cas 367 (DB), Balmukund 

Sahay v. Bhagwat Narayan. (Mortgage prohi¬ 
bited by law without sanction of authority 
—Relief on personal covenant which is 
always implied in a mortgage granted.) 
(’26) 13 AIR 1926 Rang 145 (146): 98 Ind 
Cas 205, V. R. M. R. AT. Firm v. K. Muhmad 
Kassim. (Mortgage void for want of 
attestation.) 

('30) 17 AIR 1930 Rang 142 (142): 126 Ind 
Cas 655, Maung Po Din v. Maung Tha 
Saing. (Mortgage invalid for want of 
registration.) 

<'14) 1 AIR 1914 Bom 141 (142): 38 Bom 
177: 23 Ind Cas 353 (DB), Dinkar Hari v. 
Chaganlal Narsidas. (Mortgage invalid for 
want of proper attestation.) 
t(*25) 12 AIR 1925 Mad 991 (992): 86 Ind 
Cas 481, Rajagopalachariar v. Thiagaraya 
Mudali. (Do.) 

C31) 18 AIR 1931 Mad 140 (143): 54 Mad 
163: 135 Ind Cas 17 (DB), Venkata Jagan- 
natha Rao v. V enkatakumara Mahipati 
Surya Rao. (Do.) 

C31) 18 AIR 1931 Mad 124 (128): 12$ Ind 
Cas 814 (DB), Jagannadham Pillai v. Official 
Assignee , Madras. (Defect of attestation.) 

‘■( 09) 32 Mad 410 (414): 1 Ind Cas 1 (2. 3): 
(FB), Kunhit Moidu v. Madhava Menon. 
(Attestation.) 

C27) 14 AIR 1927 Oudh 315 (315): 102 Ind 
Cas 630 (DB), Rudra Prasad v. Nasiruddin 
Khan. (Property mortgaged was joint 
family property and the loan was not taken 
for legal necessity.) 

(’28) 15 AIR 1928 Oudh 465 (467): 4 Luck 
107: 113 Ind Cas 489 (DB), Jai Indra Baha¬ 
dur Singh v. Khairati Lai. (Do.) 

(’22) 9 AIR 1922 Oudh 257 (258): 25 Oudh 
Cas 164: 69 Ind Cas 786, Ram Narain v. Nand 
Kumar. (Do.) 

(’33) 20 AIR 1933 All 468 (472): 144 Ind 
Cas 373 (DB), Mohamed Khalilur Rahman 
v. Mohammad Muzammilullah. (Debtor in¬ 
competent to mortgage.) 

(TG) 3 AIR 1916 Oudh 185 (187): 34 Ind 
Cas 397 (DB), Mahadeo Prosad v. Gajraj 
Singh. (Want of proper attestation.) 

C99) 26 Cal 222 (225): 3 Cal W N 228 (DB), 
Sonatun Shaha v. Dinanath Shaha. (Surety 
bond hypothecating immovable property in¬ 
valid as a mortgage for want of registration 
and proper attestation— Held, personal 
decree can be passed against the surety.) 

< ’70) 6 Beng L R App 69 (70), Buttokristo 
Doss v. Klietira Chandra. (Not registered— 
Deed held admissible as evidence of debt.) 
*C06) 4 Cal L Jour 510 (517) (DB), Ethel 
Georgina Kerr v. Clara B. Ruxton. (No 
attestation.) 

C33) 20 AIR 1933 Cal 786 (787): 146 Ind 
Cas 476, Kliantamoni Dassi v. Bistoa Nath 
Pal. (Unregistered.) 

(’37) 24 AIR 1937 Cal 347 (350): 171 Ind 


Cas 965 (DB). Sailendra Nath v. Keshab 
Chandra. (The deed must be treated as un¬ 
registered even for the purpose of the per¬ 
sonal covenant to pay. A suit for recovery 
of the money on the personal covenant is 
governed by Art. 66 or Art. 57 and not by 
Art. 116.) 

(’15) 2 AIR 1915 All 254 (255): 29 Ind Cas 
363, Mathura Prasad v. Chhedi Lai. (Im¬ 
proper attestation — Deed admissible as a 
simple money bond.) 

(’99) 26 Cal 78 (79) (DB). To/oJuddi Peada 
v. Mahar Alishaha. (Want of proper attesta- 

ion.) 

I See also (’07) 10 Oudh Cas 289 (291) (DB), 
Saiyad lltifat Rasul v. Sanwal Singh. (Mort¬ 
gage by a coparcener of his undivided in¬ 
terest in joint family property—Held, in¬ 
valid-personal decree can be obtained 
against the mortgagor.) 

(’22) 9 AIR 1922 Cal 168 (171): 49 Cal 438: 
63 Ind Cas 507 (DB), Sristidhar Ghost v. 
Rakhyakali Dasi. (Not attested.) 

(’88) 1888 Pun Re No. 193 p. 527 (528) (DB), 
Gurmukh Singh v. Chandu Shah. (Not 
registered.) 

(’89) 2 C P L R 243 (244), Durga v. Darggoo 
Kachi. (Want of necessary sanction of 
Court.) 

(’93-1900) 1893-1900 Low Bur Rid 124 (126). 
Ma Tha v. Ma Shwe Hnit.] 

2a. (’27) 14 AIR 1927 Oudh 214 (215): 102 Ind 
Cas 326 (DB), Ram Hit Singh v. Duma Singh. 

3. (TO) 32 All 383 (388): 5 Ind Cas 557 (558) 
(DB), Depan Rai v. Rai Khelawan. (Usu¬ 
fructuary mortgage of ex-proprietary tenure 
is void in view of the terms of Ss. 10 and 20 
of the Agra Tenancy Act, II of 1901.) 

T (’26) 13 AIR 1926 Rang 186 (187): 98 Ind 
Cas 700, A. P. Joseph v. E. H. Joseph. 
(Mortgage of property inalienable by law — 
Even personal decree cannot be passed 
against mortgagor.) 

(T2) 16 Ind Cas 42 (42) (All). Kanhai v. 
Tilak. (A usufructuary mortgage of an 
occupancy holding is illegal.) 
t(’21) 8 AIR 1921 All 392 (392): 43 All 81: 
57 Ind Cas 445 (DB), Tttlshi Ram v. Sat 
Narain. (Usufructuary mortgage of occu¬ 
pancy holdhings—Covenant that the mort¬ 
gagee was to realise the money from other 
property in case he went out of possession 
was held to be unenforceable as being part 
of the same transaction.) 

“(’27) 14 AIR 1927 All 499 (501. 502): 103 
Ind Cas 160 (FB), Bhusi Ram v. Ganesh 
Rai. (AIR 1921 All 392: 43 All 81 relied on 
—Main contract being bad in law, the 
subsidiary covenant should fall with it.) 

(T7) 4 AIR 1917 Oudh 230 (232): 20 Oudh 
Cas 155: 39 Ind Cas 540, Shiam Sundar v. 
Dilganjan Singh. (Mortgage of reversionary 
interest.) 

(’24) 11 AIR 1924 All 668 (668): 46 All 622: 
83 Ind Cas 21, Daya Ram v. Thakurl. (Mort- 
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by law or opposed to public policy, even the personal covenant to pay cannot 
be enforced, the ground of the decisions being that a contract which is illegal 
cannot be enforced to any extent especially if the legal part cannot be 
separated from the illegal part. 

Independent of any personal covenant to pay in a mortgage, the mort¬ 
gagee may be entitled, when the mortgage is discovered to be void, to claim 
from the mortgagor, the amount paid by him under S. 65 or the Contract Act. 1 
In the undermentioned cases 5 where the mortgage was bad in law and there 
was no personal covenant to pay, it was held that no relief of any kind could 
be granted to the plaintiff. Section 65 of the Contract Act was, however, 
not adverted to. 

Section 65 of the Contract Act will not apply where the mortgage is 
by a person ‘incompetent to contract.’ Thus, where a ‘minor’ makes a 
mortgage, no relief can be granted to the mortgagee under S. 65 of the 


Contract Act. 6 


gage of occupancy holding.) 

(’31) 18 AIR 1931 All 461 (461): 132 Ind Cas 
422 (DB), MaJctmd Lai v. Mt. Sunita. (A 
contract for the possessory mortgage of 
occupancy holdings if permitted would de¬ 
feat the provisions of the tenancy law and 
is therefore void under S. 23 of the Contract 
Act. Consequently, a covenant enabling the 
mortgagee to recover money if there was no 
delivery of possession is not enforceable.) 
t (’22) 9 AIR 1922 All 134 (135): 44 All 486: 
67 Ind Cas 793 (DB), Har Prasad Tewari v. 
Sheo Cobind Tewari. (Where a usufruc¬ 
tuary mortgage is void as effecting a trans¬ 
fer of an occupancy holding, the personal 
covenant in the mortgage is also void and 
unenforceable.) 

C29) 116 Ind Cas 17 (17. 18) (All). Sheo 
Narain Dube v. Raj Kumar Rai. (Mortgage 
in contravention of law—Personal covenant 
falls along with it.) 

C14) 1 AIR 1914 All 418 (419): 25 Ind Cas 
182, Rajwanti Kunwari v. Doman Singh. 
(Usufructuary mortgagee of occupancy 
holdings cannot recover possession nor 
mortgage-money.) 

[See also (’26) 13 AIR 1926 Oudh 270 (270. 
271): 93 Ind Cas 310 (DB), Dasrath v. Mt. 
Sandala. (Usufructuary mortgage of simple 
tenancy with covenant to pay — Mortgage 
unlawful—Money advanced, if essence of 
the consideration for the transaction of 
mortgage, consideration also must fail if 
mortgage is unlawful — This result flows 
from the combined effect of S. 24, Contract 
Act, and S. 6 (2) (b). T. P. Act — Such 
consideration cannot be recovered—But if 
the money paid constituted an independent 
transaction of loan between the parties, 
mortgagee can recover such sum.)] 

4. (’43) 30 AIR 1943 P C 29 (33, 34): 18 Luck 

130: I L R (1943) Kar (PC) 19: 70 Ind App 
1: 206 Ind Cas 457 (PC), Mohan Manucha 
y. Manzoor Ahmad Khan. (NOTE.—The 
mortgagee was allowed restitution under 

S. 65, Contract Act, even though he did 
not plead It as a separate ground of claim 
in his plaint in the mortgage suit or in the 
memo of appeal therefrom. Reversing on 
this point AIR 1937 Oudh 410: 13 Luck 531.) 


(’42) 29 AIR 1942 All 409 (409): I L R (1942) 
All 817: 203 Ind Cas 428 (DB), Sana Ullah 
v. Jai Narain Singh. (In the absence of any 
special circumstances, the cause of action 
arises at the date of void agreement and 
not at the date of dispossession.) 

(*18) 5 AIR 1918 Oudh 22 (24): 20 Oudh 
Cas 306: 43 I. C. 266 (DB), Ganga Prasad 
v. Ram Samujli. 

[See also (’14) 1 AIR 1914 Bom 102 (103): 
38 Bom 249: 23 Ind Cas 602 (DB). Hari 
Bhai Hansji v. Nathubhai Ratanji. (Mort¬ 
gage void under Bhagdari Act — Personal 
covenant by mortgagor to compensate mort¬ 
gagee in case of obstruction of possession— 
Mortgagor cannot recover possession without 
payment of proper compensation.) 

( 09) 2 Ind Cas 516 (517) (All), Jadoo 
Chaube v. Bhagwant Chaube. (The money 
decree that was given in this case must be 
deemed to be only under S. 65, Contract 
Act, though the section is not referred to.) ] 
Also see S. 59. Note 8. 

[But see (’20) 7 AIR 1920 Nag 183 (183): 
57 Ind Cas 680, Bhojraj v. Dukala. (Section 
65 held not to apply as mortgage was void 
from beginning — This view is no longer 
good law. See AIR 1922 P C 403 (405): 50 
Ind App 69: 45 All 179: 26 Oudh Cas 223 
(PC).)] 

5. (’09) 12 Oudh Cas 275 (277): 3 Ind Cas 
871 (872), Mt. Kuraishi Begam v. Mumtaz 
Mirza. (Unregistered mortgage — On cons¬ 
truction held that there was no personal 
covenant.) 

(’25) 12 AIR 1915 All 543 (544): 47 All 780: 
88 Ind Cas 431 (DB), Sital Rai v. Ram 
Khelwan Pandey. (It is not clear from 
the facts of this case whether there was a 
personal covenant to pay.) 

(’23) 10 AIR 1923 Lah 357 (359): 85 Ind Cas 
802 (DB). Hamad Yar Khan v. Shankar 
Das. (Section 68 can be invoked only when 
mortgage is not void.) 

(’25) 12 AIR 1925 Oudh 628 (628): 85 Ind 
Cas 326, Jafar Khan v. Mt. Qadiran. (Un¬ 
registered mortgage.) 

6. (’03) 30 Cal 539 (548): 30 Ind App 114 
(PC), Mohori Bibee v. Dharmodas. 
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See also the undermentioned cases. 7 - r 

14. Interest — Personal liability for. — Interest of which payment is 
secured by the mortgage contract forms part of the mortgage-money (See 
S. 58). Consequently, the right to sue for the mortgage-money under this 
section will include the right to sue for the interest, the payment of which is 
secured by the mortgage contract. 1 Thus, where a usufructuary mortgage 
contains a covenant to pay interest in the event of loss of possession, and the 
mortgagee loses possession, the mortgagee can claim the mortgage-money 
which will include not only the principal amount but the interest payable 
under the contract during the period he has been out of possession. 2 Where 
no interest is secured by the mortgage contract, as where a usufructuary 
mortgagee is merely to retain possession in lieu of interest, and the mortgagee 
is dispossessed, the right to sue for the mortgage-money will not include any 
right to interest as such, but the Court will award interest as ‘damages’ in 
such cases,' 1 unless, as has been in Note 6, the mortgagee has acquiesced in 
such dispossession or has failed by his own negligence to take possession. Sa 
The rate of interest in such cases is at the discretion of the Court. Again 
where the mortgage provides that the mortgagor should pay principal and 
interest within a particular date and that on default on that date the mortgagee 
is entitled to take possession of the property, but it is found that the mortgagor 
could not mortgage the property, it has been held that though the mortgage- 
deed is not enforceable, the mortgagor would be liable as on a personal 
covenant for the money borrowed but the creditor would be entitled to 
interest only by way of damages, the rate of which would be within the 
discretion of the Court. ‘ 


7. (’13) 35 All 405 (406): 19 Ind Cas 745 (746) 

(DB). Dalgobind Bhagat v. Nagina Misir. 
(A granted a mortgage of occupancy hold¬ 
ing to B—B sub-mortgaged his rights to C 
— Held, though the mortgage to B was void 
C could obtain a simple money decree 
against B as no interest in occupancy hold¬ 
ing had been transferred to him, the first 
mortgage being void.) 

(’30) 17 AIR 1930 All 1 (3. 7): 52 All 338: 
122 I. C. 872 (FB). Dip Ndrain Singh v. 
Nageshar Prasad. (Where a transfer made 
by registered mortgage deed includes along 
with other properties which are transfer¬ 
able, non-transferable occupancy lands, the 
legal effect of including non-transferable 
occupancy lands along with other properties 
which are transferable is not to make the 
whole transaction bad, if without defeating 
the provisions of the Transfer of Property 
Act or the Tenancy Act, part of the mort¬ 
gage can be enforced by allowing claim to 
principal amount.) 

SECTION 68—NOTE 14 

1. C14) 1 AIR 1914 Nag 16 (18): 10 Nag L R 
9: 23 Ind Cas 131. Hari v. Shridhar. 

2. t(’23) 10 AIR 1923 All 457 (457, 458): 74 Ind 
Cas 684 (DB), Phul Chand v. Mt. Surji. 

< ’25) 12 AIR 1925 Oudh 30 (32): 82 Ind Cas 
747, Basawan y. Natha. (Covenant to pay 
interest implied.) 

(See also (’07) 10 Oudh Cas 29 (31) (DB), 
Phtilchand v. Sandilands. (Mortgage with 
possession —Covenant to pay interest if 
profits insufficient to meet interest in full— 
Possession not given at all—Mortgagee en¬ 
titled to interest as part of mortgage-money 


at time of redemption.)) 

3. C44) 31 AIR 1944 Oudh 208 ( 21#): 

Dal Singh v. Sunder Kunwar. 
(Mortgage with possession—Mortgagee dis¬ 
possessed due to mortgagor’s fault—Mort¬ 
gagee is entitled to interest on mortgage 
money as damages, although the mortgage 
deed does not provide it.) 

7(’32) 19 AIR 1932 Mad 175 (177): 136 Ind 
Cas 785, Subramania v. Panchanada. (Claim 
for damages is not barred so long as claim 
for principal is not barred.) 

(’32) 19 AIR 1932 Mad 173 (175): 136 Ind 
Cas 783, Gxirusami v. Ganpati. 

C94) 17 Mad 469 (472): 4 Mad L Jour 14* 
(DB). Linga Reddi v. Sama Rau. 

(’82) 4 All 245 (247): 1882 All W N 31 (DB). 
Mahesh Singh y. Cliauharja Singh. (In 
estimating the measure of damages interest 
at the specified rate in the contract can be 
taken as a reasonable guide.) 

[See also (’21) 8 AIR 1921 Lah 351 (352): 
57 Ind Cas 348 (DB), Akbar Husain v. 
Ragnandan Das. (Mortgagee allowed com¬ 
pensation for mortgagor’s failure to deliver 
possession to which mortgagee was entitled.) 
C33) 20 AIR 1933 Mad 672 (673): 145 Ind 
Cas 744 (DB), Kumarappa v. Suppan. 

(’82) 1882 Bom P J 385 (385) (DB). Ram- 
chandra v. Ahmad.] 

3a. (’35) 22 AIR 1935 Nag 249 (250): 159 Ind 
Cas 868. Jairam y. Jagnu. 

4. (’27) 14 AIR 1927 Oudh 315 (315): 102 Ind 
Cas 630 (DB), Rudra Prasad v. Nasiruddin 
Khan. (Interest being by way of damages 
may not be awarded at contractual rate.) 
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As a general rule interest is only an ‘accessory’ to the principal and 
cannot be recovered apart from the principal, 5 * so that if the right to recover 
the principal money personally from the mortgagor is barred by limitation, 
the right to recover interest will also fall with it. 0 There is, however, an 
exception to the general rule, namely, that where there is an ‘independent 
contract’ to pay interest it may be recovered by suit even though the personal 
remedy for the principal amount may have become barred. 7 8 

In the undermentioned case s where the understanding between the 
parties was that the mortgagee was to liquidate his interest in a particular 
way, namely, by recovery of the rent under a lease which was executed by 
the mortgagor in favour of the husband of the mortgagee, it was held that 
there was no personal liability to pay interest. 

15. Claim under section is an actionable claim. — The claim of a mort¬ 
gagee against the mortgagor under this section for failure of the mortgagor 
to give possession is an actionable claim and can be transferred as such. 1 

16. This section and O. 34 R. 6 of the Civil Procedure Code.—A mort¬ 
gagee files a suit on the mortgage and obtains a decree. It is thereafter found 
that owing to no wrongful act or default on his part, he is deprived of his 
security within the meaning of this section and the mortgaged property ceases 
to be available for the satisfaction of his decree. What is the remedy of the 
mortgagee ? It has been held by the Chief Court of Oudh that the remedy 
of the mortgagee is to ‘apply’ for a personal decree under O. 34 R. 6 of the 
Code of Civil Procedure and not to file a ‘fresh suit’ for the purpose. 1 
According to the High Court of Allahabad also, the remedy of the mortgagee 
is to ‘apply’ for a personal decree on general principles of justice but not 
under O. 34 R. 6 of the Code of Civil Procedure. 2 According to the Nagpur 
High Court, that is the more desirable course, although it is open to him to 
enforce his right under this section by a separate suit. 3 These decisions, 


5. (’29) 16 AIR 1929 Rang 96 (96): 6 Rang 743: 

115 Ind Cas 667 (DB). Ma Dan v. Tan 
Chong San. 

§. See Note 1 on Art. 63 and Note 12 on Art. 
132 of the AIR Commentaries on the Limi¬ 
tation Act, 2nd (1942) Edn. 

I See also (’37) 24 AIR 1937 Lah 79 (80): ILR 
(1937) Lah 87: 164 Ind Cas 714 (DB). 
Phumman Mai v. Chiranji Lai. (AIR 1928 
Lah 653 and AIR 1930 Lah 737 explained 
and distinguished.)] 

7. See Note 1 on Art. 63 of the AIR Commen¬ 
taries on the Limitation Act, 2nd (1942) 
Edn. 

[See also (’34) 21 AIR 1934 Rang 159 (160): 
152 Ind Cas 494, Chan Yin Sein v. Mg. Aung 
Thin. (Suit for interest held maintainable 
even though the principal had not become 
due.) 

t('17) 4 AIR 1917 Low Bur 9 (10): 41 Ind 
Cas 72. Thair Maistry v. K. N. L. A. Chetty 
Firm. 

(’30) 17 AIR 1930 Lah 148 (149): 122 Ind 
Cas 477 (DB). Bishen Das v. Gurdas Mai.) 

8. (’03) 27 Mad 86 (91) (DB), Copal Row v. 
Narsimha Row. 

SECTION 68—NOTE 15 

1. (’94) 16 All 315 (317): 1894 All W N 100 

(FB), Rani v. Ajudhia. 

SECTION 68—NOTE 16 

1. (’20) 7 AIR 1920 Oudh 251 (252): 23 Oudh 


Cas 145: 57 Ind Cas 967 (DB), Brij Behary 
Lai v. Indarpul Singh. 

2. ('28) 15 AIR 1928 All 71 (73): 50 All 321: 
108 Ind Cas 459 (DB), Bisheshar Nath v. 
Chandulal. 

3. (’49) 36 AIR 1949 Nag 319 (327): ILR (1949) 
Nag 122 (DB), Gajadhar Prasad v. Rishab 
Kumar Mohanlcl. (The judgment in this 
case (delivered by Sen J.) contains a very 
learned discussion of the meaning of the 

word "sue”. But there is no reference to 
AIR 1945 P. C. 91 (94): 72 Ind App 165: ILR 
(1945) Lah 411: ILR (1945) Kar (P. C.) 269 
(P.C.) which seems to mulitate against the 
view taken and which seems to be against 
attributing such a wide meaning to the 
word ‘sue’ as the Nagpur High Court in this 
case favoured. The C. P. seems to take the 
word “sue” in this section in the narrow 
sense in which the word is used in the 
C. P- C. as a proceeding instituted by the 
presentation of a plaint (vide C P C S. 26). 
This narrow meaning of the word "suit” has 
also been taken with reference to the 
Limitation Act, in another decision of the 
Privy Council. IHansraj v. Dehradun- 
Mussorie Electric Tramway Co., Ltd. AIR 
1933 P. C. 63: 54 All 1067: 60 Ind App 13 
(P.C.). cited and discussed in AIR com¬ 
mentaries on the C. P. C. (th 1944 Edn.) S. 
2 (2) N 5. This decision has also not been 
referred to in this Nagpur case.) 
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however, seem to require consideration in view of the decision of the judicial 
committee in ‘Kesar Chand v. Uttam Chand. 4 


17. Mortgagee claiming under this section, if can sue for sale. —Where 
a right to sue for the mortgage-money arises under this section it must be 
taken that the mortgage-money “ has become due” for the purposes of S. 67. 1 
It would, therefore, seem to follow that whenever a case arises under this 
section for recovery of the mortgage-money, a suit for sale or for foreclosure 
as the case may be will lie under S. 67. Under the latter section, however 
a ‘usufructuary’ mortgagee cannot sue for ‘sale’ of the mortgaged property! 

The question, therefore, arises whether a ‘usufructuary mortgagee* 
who gets a right to sue for the mortgage-money under S. 68 can sue for sale 
of the mortgaged property. There has been a conflict of opinion on the point 
among the High Courts. Before the decision of their Lordships of the Privy 
Council in ‘Lai Narsingh Partab Bahadur Singh v. Md. Yakub Khan’ la in the 
year 1929, the following views were expressed : 

(1) Section 68 follows S. 67: the latter provides for a decre for‘sale’* 
the former for a decree for ‘money.’ Therefore, a decree under 
S. 68 can only be one for money and not for sale. 2 

(2) Where a usufructuary mortgage contains a ‘covenant to pay* 

and there is a ‘hypathecation’ of the property, then the mortgagee 

can sue for sale. ,; But if the personal covenant does not import 

any hypothecation of the property, the mortgagee cannot sue 
for sale. 4 

(3) A usufructuary mortgage with a personal covenant to pay is not 
a pure usufructuary mortgage’ such as is contemplated by S. 67 
and the mortgagee is entitled to sue for sale. 5 


C45J 32 AIR 1945 P. C. 91 (94): 72 Ind App 
165: ILR (1945) Lah 411: ILR (1045) Kar 
(PC) 269 (PC), Kesar Chand v. Uttam 
Chand. (Privilege conferred by S. 68 on a 
mortgagee to sue for money cannot be 
availed of by a charge holder, in proceedings 
in execution of a decree, without resorting 
to a suit, even if the security has been 
impaired by the conduct of the person 
creating the charge.) 

SECTION 68—NOTE 17 

1. i ( 19) 6 AIR 1919 Mad 1164 (1165): 41 Mad 
259: 43 Ind Cas 4 (FB), Subbamma v. 
Narayya. (21 Mad 476 (FB) overruled.) 

C19) 6 AIR 1919 Cal 46 (48): 46 Cal 448 
1454): 52 Ind Cas 433 (DB), Sita Nath v. 
Thakurdas. 

* ’33) 20 AIR 1933 Oudh'35 (36): 8 Luck 190: 
141 Ind Cas 464 (DB), Ram Khilawan v. 
Ghitlam Husan. 

la. ('29) 16 AIR 1929 P C 139 (141): 56 Ind 
App 299: 4 Luck 363: 116 Ind Cas 414 (PC). 

2. (’91) 1891 All W N 168 (169) (DB), Madho 
Prasad v. Debi Dial. 

C92) 15 Mad 174 (178) (DB). Samaya v. 
Nagalingam. 

( 98) 21 Mad 476 (481): 8 Mad L Jour 154 
(FB), Arunachalam Chelty v. Ayyavayyan. 
(’99) 22 Mad 332 (336): 9 Mad L Jour 166 
(DB), Perianna Servaigaran v. Marudaiaa- 
yagam Pillai. (Per Subramania Ayyar, J.— 
21 Mad 476 (FB) followed.) 

3. C81) 1881 All W N 63 (64) (DB). Ram 
Bakhsh v. Nohar Pandey. 


C07) 6 Cal L Jour 143 (145) (DB), Pargan 
Pandey v. Mahatam Mahto. 

C93) 17 Bom 425 ( 428) (DB). Mahadaji v. 
Joti. 

C98) 21 All 4 (9. 11): 1898 All W N 187 
(DB), Jafar Husan v. Ranjit Singh. 

(’08) 30 All 162 (162): 5 All L Jour 130 
(DB), Narpat v. Ram Saran Das. 

Also see S. 67, Note 18. 

4. (’05) 28 All 157 (160): 1905 All W N 226 
(DB), Kashiram v. Sardar Singh. 

( 08) 10 Bom L R 615 (617) (DB), Krishna 
Bhaichand v. Hari Janardhan. 

(’04) 6 Bom L R 288 (289) (DB), Gokul 
Dalsaram v. Shrimal Kasturchand. 

Also see S. 58, Note 35 and S. 67, Note 15. 

5. (’03) 26 Mad 662 (669) (SB), Madhwa 

Sidhanta Onnahini Nidhi v. Venkata Ram¬ 
an julu Naidu. 

C94) 17 Mad 131 (133): 4 Mad'L Jour 50 
(FB), Sivalcami Ammal v. Gopala Saxrun- 
dram Ayyan. 

(’91) 14 Mad 232 (234) (DB). Ramaya v. 
Guruva. 

(’91) 14 Mad 284 (286, 287) (DB), Govinda 
v. Mana Vikraman. 

(’96) 19 Mad 411 (413): 6 Mad L Jour 210- 
(DB), Udayana v. Senthivelu. 

C03) 27 Mad 526 (527, 528): 14 Mad L Jour 
61 (FB), Kangaya Gurukal v. Kalimuthu 
Annavi. (It is a simple mortgage usufruc¬ 
tuary.) 

(’97) 1897 Bom P J 416 (417) (DB), Hemrafr 
v. Trimbak. 
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(4) A usufructuary mortgage with a covenant to pay is an ‘anomalous’ 
mortgage, the rights of the ‘parties’ being governed by the 
‘intention of the parties’ as disclosed by the contract. If the 
intention is to give a right of sale, then a decree for sale can 
be passed. 0 

(5) A usufructuary mortgagee who gets a right to sue under S. 68, 
otherwise than under clause (a) thereof, can sue for sale. 7 

(6) A usufructuary mortgagee who gets a right to sue in cases 
referred to in (5) above, can merely sue for possession or obtain 
a ‘money decree’ but cannot sue for sale. 8 

In ‘Lai Narsing Partab’s case, 8 ’ referred to above, the mortgagee under 
a mortgage which was a combination of a simple and a usufructuary mortgage 
was not given possession of the mortgaged property by the mortgagors. It 
was held by their Lordships of the Privy Council that the mortgage was not 
an ‘anomalous’ mortgage so that the rights of the parties were governed only 
by the terms of the contract of mortgage, that the failure by he mortgagors 
to deliver possession to the mortgagee rendered the mortgage-money payable 
under S. 68 and ‘that if the money became payable under S. 68’ a decree for 
sale could be made under S. 67. “It would be a startling result of the legisla¬ 
tion,” said their Lordships, “if in such a case as this where a default has been 
made by the mortgagors of a kind which materially affects the mortgagee’s 
security, there existed no remedy for the immediate enforcement of the 
mortgage.” 

Even after the decision of the Privy Council referred to above, the 
conflict of opinions has continued, and the following views have been 
expressed: 

(1) A usufructuary mortgagee to whom possession is not delivered 
or who is deprived of his possession is entitled to sue for sale. 1 '* 


6. (’07) 10 Oudh Cas 14 (16) (DB), Sardar 
Singh v. The Collector of Shajhanpur. 
(’24) 11 AIR 1924 Cal 592 (593, 594): 81 Ind 
Cas 768 (DB), Cajadhar Agarwalla v. 
Sibananda Pradhani. 

I See also (’66) 6 Suth W R 283 (284) (DB). 
Munnoolal v. Baboo Reet Bhoobun Singh.] 

7. (’83) 1883 All W N 216 (216) (DB), Jaglal 
Singh v. Nand Lai Singh. (No possession 
given to mortgagee.) 

(’05) 2 Cal L Jour 493 (495) (DB), Abdul 
Iasalam v. Mt. Rafiat. (Subsequent dis¬ 
possession of the mortgagee.) 

(’19) 6 AIR 1919 Mad 1164 (1165): 41 Mad 
259: 43 Ind Cas 4 (FB), Subamma v. 
Narayya. (A mortgage does not become 
usufructuary until the mortgagee gets 
possession.) 

(’04) 6 Bom L R 288 (289) (DB). Cokul 
Dal sa ram v. Shrimal Kasturchand. 
(Assumed.) 

[See also (’97-1901) 2 Upp Bur Rul 518 (519), 
Mating Shwe Dok v. Ma Le.)] 

8. (1900 ) 2 Bom L R 201 (202) (DB), Covind- 
rav v. Jiwanji. (Mortgagee not obtaining 
possession.) 

(’18) 5 AIR 1918 Cal 797 (797): 41 Ind Cas 
406 (DB), Agora Nath v. Natabar Bairagi. 
(Dispossession of usufructuary mortgagee— 
Only remedy is simple money decree.) 

(’12) 13 Ind Cas 336 (336) (Cal), Lazaranesa 


Bibi v. Mahomed Jaffar. (Usufructuary 
mortgagee not given possession—His remedy 
is either to sue for possession or for mort¬ 
gage-money—He cannot convert it into u 
simple mortgage and claim a decree for 
sale.) 

9. (’29) 16 AIR 1929 P C 139 (141): 4 Luck 
363: 56 Ind App 299: 116 Ind Cas 414 (PC). 

Lai Narsingh Partab Bahadur Singh v. 
Mohammad Yakub Khan. 

10. (’43) 30 AIR 1943 Sind 59 (60): ILR (1942/ 
Kar 452: 204 Ind Cas 574 (DB). Hundaldas 
Harchumal v. Balukhan Dutokhan. (Dis¬ 
possession enables a usufructuary mortgagee 
to avoid the proviso to S. 67 which bars a 
suit for sale by a usufructuary mortgagee 
“as such.’’ for the suit for sale is then based 
upon a breach by the mortgagor of a term 
of the contract.) 

(’36) 23 AIR 1936 Pat 439 (441 ): 162 Ind Cas 
15. Jamna Das Bisesar Lai v. Mani Rani. 
(AIR 1919 Mad 1164: 41 Mad 259 (FB). relied 
on.) 

t(’38) 25 AIR 1938 All 418 (421. 422): ILR 
(1938) All 714: 176 Ind Cas 492 (FB). 
Kanhaiya Prasad v. Mt. Hamidan. 

C35) 157 Ind Cas 657 (658) (Oudh). Abdul 
Rauf Khan v. Santram. 

(But see C33) 20 AIR 1933 Ail 97 (98): 142 
Ind Cas 779 (DB). Gouri Singh v. Bechu 
Singh. (This must be taken to have been 
overruled in AIR 1938 All 418: ILR (1938) 
All 714 (FB).J 
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(2) A usufructuary mortgagee can sue for sale where the mortgage 
also contains a personal covenant to pay. 11 

(3) A usufructuary mortgagee cannot sue for sale on the basis of a 
personal covenant to pay, ‘unless’ such covenant imports also a 
‘hypothecation’ of the property. 12 

(4) A usufructuary mortgage with a personal covenant to pay is 
really an anomalous mortgage 13 and, if the contract of the parties 
gives the mortgagee a right of sale, he can sue for sale. 14 

(5) The only decree that can be passed in a suit under S. 68 is a 
decree for money. 13 


The first view is fully supported by the Privy Council decision in ‘Lai 
Narsing Partab’s case.’ 10 As regards the second view it is submitted that a 
usufructuary mortgage in which there is also a covenant to pay, will be an 
anomalous mortgage as defined in S. 58, clause (g), and governed by S. 98 and 
that, consequently, unless such personal covenant imports a ‘right of sale* 
(in other words imports a ‘hypothecation’ of the property) there can be no 
right of sale. In this view the third and fourth views are correct. The fifth 
view is clearly opposed to the Privy Council decision and is not correct. It 
may be noted that at the date of the Privy Council decision in ‘Lai Narsing 
Partab’s case’, 17 a simple mortgage usufructuary was not an anomalous 
mortgage and their Lordships decided the case with reference to Ss. 67 and 
68. Such a mortgage would, however, under the present Act, be an 
anomalous mortgage and the rights of the parties would be governed by 
section 98. 


11. (’37) 1937 Mad W N 81 (82) (DB). Muham¬ 
mad Naina Thambi v. Sidhi. 

i('33) 20 AIR 1933 Mad 613 (615): 56 Mad 
892: 148 Ind Cas 1029 (DB), Damodara 
Shanbhogue v. Chandapur Pujary. 

(’38) 25 AIR 1938 All 188 (191): ILR (1938) 
All 218: 174 Ind Cas 292 (DB), Ram Kumar 
v. Mahpal Singh. 

(' 38) 25 AIR 1938 Pat 585 (588. 589): 17 Pat 
737: 177 Ind Cas 533 (DB), Raj Kumar 
Bharthi v. Surajdeo. (Assumed.) 

(’41) 28 AIR 1941 Mad 885 (886) (DB). 
Palaniappa Chettiar v. Periasami Konar. 
(Assumed — No decree for sale was given 
as there was no personal covenant to pay.) 
Also see S. 67. Note 15. 

12. (’42) 29 AIR 1942 All 326 (327): ILR (1942) 
All 368: 203 Ind Cas 135 (DB). Ram Lai v. 
Mt. Genda. (AIR 1938 All 418: ILR (1938) 
All 714 (FB), relied on.) 

*(’38) 25 AIR 1938 All 418 (420): ILR (1938) 
All 714: 176 Ind Cas 492 (FB), Kanhaiya 
Prasad v. Mt. Hamidan. 

Also see S. 58. Note 35. 

13. (’43) 30 AIR 1943 Sind 59 (61): ILR (1942) 
Kar 452: 204 Ind Cas 574 (DB), Hundaldas 
Harchumal v. Balukhan Datokhan. 

(’42) 29 AIR 1942 Cal 55 (58): 198 Ind Cas 
674 (DB), Akbar Ali v. Mafijuddin. 

[See also (’36) 23 AIR 1936 Pesh 43 (45): 
160 Ind Cas 986 (DB), Saifullah Khan v. 
Chaman Lai. (Mortgage with possession 
for three years—Provision for redemption 
after three years— Held, this implied a per¬ 
sonal covenant to pay and the mortgage 
was an anomalous mortgage.)! 

14. (’43) 30 AIR 1943 Sind 59 (61): ILR (1942) 


Kar 452: 204 Ind Cas 574 (DB), Hundaldas 
Harchumal v. Balukhan Datokhan. 

( 33 ) 20 AIR 1933 Oudh 35 (36): 8 Luck 
190: 141 Ind Cas 464 (DB), Ram Khilavan 
v. Ghulam Husan. 

ISee (’36) 23 AIR 1936 Pesh 43 ( 45): 160 Ind 
Cas 986 (DB), Saifullah Khan v. Chaman 
Lai. (Mortgage with possession for certain 
period — Covenant that after expiry of the 
period, property would be redeemed— Held, 
a personal covenant was implied and the 
parties intended that the mortgagee should 
not occupy the mortgaged land after the 
expiry of the period — Mortgage was ano¬ 
malous and not usufructuary — Mortgagee 
was entitled to a decree for sale contem¬ 
plated by O. 34, C. P. C., after the expiry 
of the period.)) 

I See also C35) 22 AIR 1935 Lah 103 (104): 
16 Lah 612: 158 Ind Cas 206 (DB), Qadir 
Parast v. Afehr Nur. (Usufructuary mort¬ 
gage with personal covenant to pay— Held, 
mortgagee could sue for sale, but money 
decree was given as he asked only for that 
relief.)] 

Also see S. 67 Note 15 and S. 98 Note 5. 

15. (’37) 24 AIR 1937 Oudh 20 ( 22, 23): 12 Luck 
313: 164 Ind Cas 817 (DB), Mt. Boota v. Gur 
Prasad. 

16. (’29) 16 AIR 1929 P C 139 (141): 4 Luck 
363: 56 Ind App 299: 116 Ind Cas 414 (PC). 
Lai Narsingh Partab Bahadur Singh v. Md. 
Yakub Khan. 

17. (’29) 16 AIR 1929 P C 139 (141): 4 Luck 
363 : 56 Ind App 299: 116 Ind Cas 414 (PC), 
Lai Narsingh Partab Bahadur Singh v. Md. 
Yakub Khan. 


RIGHT TO SUE FOR MORTGAGE-MONEY 


[S68N18] 1249 


4 Sub-section (2). — The ‘personal’ remedy given by this section is 

additional’ to the remedy given by S. 67 against the ‘mortgaged’ property. 
And although the remedies are concurrent, the policy of the law is that the 
mortgagee should not enforce the personal liability before exhausting his 
remedy against the property. 1 This principle is, to a certain extent, found 
enacted in O. 34 R. 14 of the Code of Civil Procedure. Under that rule where 
a mortgagee ‘has obtained a decree’ for the payment of money in satisfaction 
of a claim arising under the mortgage, he shall not be entitled to bring the 
mortgaged property ‘to sale’ otherwise than by instituting a suit for sale in 
enforcement of the mortgage. The rule does not prohibit the execution of 
such decree against the person by arrest, or by attachment of his other 
properties. 


t The aim of sub-s. (2) of this section is to enable the Court to prevent 
‘even a decree for money being obtained’ until the mortgagee has exhausted 
all the available remedies against the mortgaged property or what remains 
of it, unless he abandons his security and, if necessary, re-transfers the 
mortgaged property. The sub-section, however, enables the Court only to 
‘stay’ the suit, and does not prevent a suit being ‘instituted at all.* 

The sub-section enables the Court to stay a suit for the mortgage-money 
in cases falling under clauses (a) and (b). A mortgagee will, if his case falls 
under clauses (c) and (d), have an unconditional right to sue for the mortgage- 
money. Even in a case falling under cl. (a) or cl. (b), if the mortgagee ‘gives 
up his security,’ the Court has no power to stay the suit for the mortgage- 
money.- 


In the undermentioned case, 3 A mortgaged certain property to B and 
then transferred the property to C. B sued A and C for sale of the mortgaged 
property and for a personal decree against A for the balance that may remain 
. due after the sale of the property. During the progress of the suit, B com¬ 
promised with C, received a certain amount from him, gave up his security 
and claimed to proceed against A personally for the balance. It was held 
that S. 68 had no application to the case and that no personal decree could be 
granted in a suit for sale under S. 67 until the mortgaged property had been 
put to sale and had failed to realise the entire amount due. 

The benefit of the sub-section can be claimed only by the mortgagor or 
his representativs in interest and not by others. A executed a pronote in 
favour of X, and K executed security bond in respect thereof. X filed a suit 
against A and K. He claimed against A a money decree on the promissory 
note and against K, for sale of the secured property. A contended on the 
principle of this sub-section that X should exhaust his remedy against the 
secured property. It was held that A was not a mortgagor and that his 
contention was unsustainable.” 


SECTION 68—NOTE 18 

1. (’37) 1937 Mad W N 373 (374) (DB). Mutliu- 
velappa Goundan v. Palaniappa Cheltiar. 

2. (’38) 25 AIR 1938 Mad 132 (132): 175 Ind 
Cas 593, Chinna8wami Ayyangar v. Kanniah 
Naidu / 

That a mortgagee can, if he gives up his 
lien, bring a suit for the money advanced was 
well established even before the introduction 
<>/ this sub-section—See the following cases : 
(’27) 14 AIR 1927 Cal 393 (394): 54 Cal 424 


(429. 430): 101 Ind Cas 130 (DB). Durga 
Charon v. Ambica Charan. 

C26) 13 AIR 1926 Cal 765 (7G6): 94 Ind Cas 
811. Sarajubala Roy v. Kamini Kumar. 

( 07) 1907 All W N 83 (84): 29 All 369. 
Pirbhu Narain Singh v. Amir Singh. 

3. (’37) 24 AIR 1937 Oudh 20 (23. 24): 12 
Luck 313: 164 I. C. 817 (DB). Mt. Boola v. 
Gur Prasad. 

4. ('37) 1937 Mad W N 373 (374) (DB). 

Muthuvelappa v. Palaniappa. 


3T.P. 79 
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19. Applicability of the section to the Punjab and North-West Frontier 
Province. — The principle of this section has been applied to cases arising in 
the Punjab and the North-West Frontier Province to which the Act and, 
therefore, this section does not in terms apply. 1 

11 U 20 * A PP licabilit y o£ section to charges.—Section 100 makes it clear that 
all the provisions of the Act applicable to simple mortgages apply, so far as 

may be, to charges also. Consequently, this section also will apply to charges 1 
The privilege conferred by this section on a mortgagee to sue for mortgage- 
money cannot be availed of by a charge holder in proceedings in execution of 
a decree, without resorting to a ‘suit’, even if the security has been impaired 
by the conduct of the person creating the charge. 2 

21. Limitation for suits to enforce personal liability. — See the A. L R 
Commentaries on the Limitation Act, 2nd (1942) Edition Article 116. 

, . ? 2 * Succession certificate. — Where a usufructuary mortgagee dies and 

his heirs in possession are deprived of the property under circumstances 
which enabie a mortgagee to sue for the mortgage-money under this section, 
and they thereupon sue for the mortgage-money, S. 4 of the Succession 
Certificate Act, 1889 (now see S. 214, Succession Act, XXXIX of 1925), does 

not apply, inasmuch as the right to demand the money accrues to them for 
the first time after the death of the mortgagee. 1 


69. a L(l;j ^Notwithstanding anything contained in the Trustees’ 
Power of sale Mortgagees’ Powers Act, 1866, a mortgagee, or any person 

when valid. acting on his behalf, shall, subject to the provisions of this 

section, have power to sell or concur in selling the mortgaged property, or 
any part thereof in default of payment of the mortgage-money, without the 
intervention of the Court, in th following cases and in no others, namely] 

(a) where the mortgage is an English mortgage, and neither the 
mortgagor nor the mortgagee is a Hindu, Muhammadan of Bud¬ 
dhist c [or a member of any other race, sect, tribe or class from 
time to time specified in this behalf by d (the Provincial Govern¬ 
ment), in the e (Official Gazette)]; 


(b) where f [a power of sale without the intervention of the Court is 
expressly conferred on the mortgagee by the mortgage-deed and] 
the mortgagee is *[the Crown]; 


SECTION 68—NOTE 19 

1. (’34) 21 AIR 1934 Lah 853 (857): 15 Lah 

751: 151 Ind Cas 1 (FB). Labh Singh v. 
Jamhun. 

(’32) 19 AIR 1932 Lah 630 (632): 13 Lah 
508: 140 Ind Cas 863 (DB), Sochet Singh v. 
Hadayat Ullah. 

(’33) 20 AIR 1933 Lah 174 (175): 145 Ind 
Cas 159, Badri Das v. Besu. 

(’36) 23 AIR 1936 Pesh 43 (45): 160 Ind 
Cas 986 (DB), Saif ullah Khan v. Chamanlal. 

SECTION 68—NOTE 20 

1. (’15) 2 AIR 1915 Mad 633 (634): 33 Ind 
Cas 321 (DB), Ramakrishnama Chetty y. 


Chengu Aiyar. (Obiter —Case before the 

amendment of S. 100.) 

IByt see (’87) 15 Cal 492 (495) (DB), FoHck 
Chunder Dey Sircar v. Folez. (Case before 
the amendment of S. 100 in 1904—No longer 
good law.)] 

2. (’45) 32 AIR 1945 P C 91 (94): 72 Ind Apr 
165: ILR (1945) Lah 411: ILR (1945) Kar 
(PC) 269 (PC), Kesar Chand v. Uttam 
Chand. 

SECTION 68—NOTE 22 

1. (’01) 28 Cal 246 (249): 5 Cal W N 60T 
(DB), Vmesh Chandra v. Mathura Mohan. 
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(c) where f [a power of sale without the intervention of the Court is 
expressly conferred on the mortgagee by the mortgage-deed and] 
the mortgaged property or any part thereof h [was, on the date of 
the execution of the mortgage-deed], situate within the towns of 
Calcutta, Madras, Bombay,. h [*], *[....] i[ or in any other k town 
f (or area) which the ^Provincial Government) may, by notifica¬ 
tion in the m (Official Gazette), specify in this behalf.] 

• • • ]°t(2)] No such power shall be exercised unless and until— 

p [( a )] notice in writing requiring payment of the principal money has 
been served on the mortgagor, or on one of several mortgagors, 
and default has been made in payment of the principal money, 
or of part thereof, for three months after such service; or 

q [(b)] some interest under the mortgage amounting at least to five 
hundred rupees is in arrear and unpaid for three months after 
becoming due. 

r [(3)] When a sale has been made in professed exercise of such a power, 
the title of the purchaser shall not be impeachable on the ground that no case 
had arisen to authorize the sale, or that due notice was not given, or that the 
power was otherwise improperly or irregularly exercised; but any person 
damnified by an unauthorized or improper or irregular exercise of the power 
shall have his remedy in damages against the person exericising the power. 

6 [(4)]The money which is received by the mortgagee, arising from the 
sale, after discharge of prior incumbrances, if any, to which the sale is not 
made subject, or after payment into Court under section 57 of a sum to meet 
any prior incumbrance, shall, in the absence of a contract to the contrary, be 
held by him in trust to be applied by him, first, in payment of all costs, 
charges and expenses properly incurred by him as incident to the sale or any 
attempted sale; and, secondly, in discharge of the mortgage-money and costs 
and other money, if any, due under the mortgage; and the residue of the 
money so received shall be paid to the person entitled to the mortgaged 
property, or authorized to give receipts for the proceeds of the sale thereof. 

t [(5) Nothing in this section or in section 69A applies to powers 
conferred befor the first day of July, 1882.] 


a. This was numbered as sub-section (1) by S. 34 of the Transfer of Property (Amendment) Act. 

1929 (XX of 1929). 

b. These words were substituted, ibid, for the words: " A power conferred by the mortgage-deed 

on the mortgagee, or on any person on his behalf, to sell or concur in selling, in default of 
payment of the mortgage-money, the mortgaged property, or any part thereof, without the 
intervention of the Court, is valid in the following cases and in no others, namely”.— 

e. These words were inserted by Section 5 of the Transfer of Property Act (1882) Amendment Act. 
1885 (III of 1885). 

d. Substituted by A. O. for the words “the Local Government, with the previous sanction of the 

Governor-General in Council.” 

e. Substituted by A. O. for the words “Local Official Gazette.” 

f. These words were inserted by Section 34 of the Transfer of Property (Amendment) Act. 1929 

(XIX of 1929). 

g. The words “the Crown” were substituted by A. O. for the words “the Secretary of State for 

India in Council.” 

h. These words were substituted for the word ”is” by Section 34 of the Transfer of ProDertv 

(Amendment) Act. 1929 (XX of 1929). xroperiy 

hh. The word “Karachi” was omitted by A.C.A.O. 

1- The words “Rangoon, Moulmein, Bassein, Akyab” were repealed by A. O. 

J. These words were substituted for the words “or Akyab” by the Repealing and Amending Act. 
1915 (XI of 1915). 
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k. For notifying the towns of Bandra. Kurla and Ghatkoper-Kirol in the Bombay Subarban 

District, see the Gazette of India, 1924, Part I. Page 1064. "These areas are now included 
within the Town of Bombay—See item (ff) given under S. 58.” 

l. The words "Provincial Government” were substituted by A. O. for the words "Governor-General 

in Council.” 

m. The words "Official Gazette” were substituted by A. O. for the words "Gazette of India.” 

n. The word "but” was omitted by Section 34 of the Transfer of Property (Amendment Act, 1929 

(XX of 1929). 

o. This part of the section was numbered (2), ibid. 

p. This clause was lettered (a), ibid. 

q. This clause was lettered (b), ibid. 

r. This part of the section was numbered (3), ibid. 

s. This part of the section was numbered (4), ibid. 

t. This sub-section was substituted for what was originally the fifth paragraph of the section, ibid. 

The fifth paragraph was : "Nothing in the former part of this section applies to powers 
conferred before this Act comes into force.” 

u. The last paragraph of the section was 07r?itted. ibid. The last paragraph ran as follows :— 

"The powers and provisions contained in Sections 6 to 19 (both inclusive) of the Trustees’ and 

Mortgagees' Powers Act. 1866. shall be deemed to apply to English mortgages wherever in 
British India the mortgaged properly may be situate, when neither the mortgagor nor the 
mortgagee is a Hindu. Muhammadan or Buddhist, or a member of any other race, sect, tribe, 
or class from time to time specified in this behalf by the Local Government, with the previous 
sanction of the Governor-General in Council, in the local Official Gazette.” 
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1. Analogous law. — The provisions of this section correspond to Ss. 19 
to 21 of the Conveyancing and Law of Property Act, 1881 (44 & 45 Viet., Ch. 
41), now repealed and reproduced in the Law of Property Act, 1925 (15 Geo. 
V, Ch. 20). Sub-sections (1), (2), (3) and (4) of the present section, there¬ 
fore, now respectively correspond to Ss. 101 (1) (i), 103 (i) (ii) 104 (2) and 
105 of the Law of Property Act, 1925, which run as follows : 

“ S. 101 (1) — A mortgagee, where the mortgage is made by 
deed, shall, by virtue of this Act, have the following powers, to the like 
extent as if thej' had been in terms conferred by the mortgage deed, but 
not further (namely) : 

(i) A power, when the mortgage-money has become due, to sell, 
or to concur with any other person in selling, the mortgaged property, 
or any part thereof, either subject to prior charges or not, and either 
together or in lots, by public auction or by private contract, subject to 
such conditions respecting title, or evidence of title, or other matter, as 
the mortgagee thinks fits, with power to vary any contract for sale, and 
to buy in at an auction, or to rescind any contract for sale, and to re-sell, 
without being answerable for any loss occasioned thereby; ” 

“ Section 103 — A mortgagee shall not exercise the power of sale 
conferred by this Act unless and until — 

(i) Notice requiring payment of the mortgage-money has been 
served on the mortgagor or one of two or more, mortgagors, and default 
has been made in payment of the mortgage-money or of part thereof, 
for three months after such service; or 

(ii) Some interest under the mortgage is in arrear and unpaid for 
two months after becoming due;” 

“ Section 104 (2) — Where a conveyance is made in exercise of 
the power of sale conferred by this Act, or any enactment replaced by 
this Act, the title of the purchaser shall not be impeachable on the 
ground — 

(a) that no case had arisen to authorise the sale; or 

(b) that due notice was not given; or 

(c) where the mortgage is made after the commencement of this 
Act, that leave of the Court, v/hen so required, was not 
obtained; or 

(d) whether the mortgage was made before or after such com¬ 
mencement, that the power was otherwise improperly or 
irregularly exercised; 

and a purchaser is not, either before or on conveyance, concerned to see 
or inquire whether a case has arisen to authorise the sale, or due notice 
has been given, or the power is otherwise properly and regularly 
exercised, but any person damnified by an unauthorised, or improper, 
or irregular exercise of the power shall have his remedy in damages 
against the person exercising the power.” 

“ Section 105. — The money which is received by the mortgagee, 
arising from the sale, after discharge of prior incumbrances to which the 
sale is not made subject, if any, or after payment into Court under this 
Act of a sum to meet any prior incumbrance, shall be held by him in 
trust to be applied by him, first, in payment of all costs, charges, and 
expenses properly incurred by him as incident to the sale or any attempted 
sale, or otherwise; and secondly, in discharge of the mortgage-money, 
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interest, and costs, and other money, if any, due under the mortgage* 
and the residue of the money so . received shall be paid to the person 
entitled to the mortgaged property, or authorized to give receipts for 
the proceeds of the sale thereof.” 

... 2. Legislative changes. — See the changes noted just after the text of 

this section above. 


.3* Scope. —• A power of sale inherent in a ‘simple mortgage* can be 
exercised only through the intervention of the Court.* This section deals 

toterv^ntionTthe CourT^ 6 * t0 ““ ^ m ° rtgaged P ro P ert y* the 


The section as it stood before the amendment of 1929 did not itself 
confer upon the mortgagee any power of sale out of Court. The section only 

the f ases specified therein, the validity of such a power if con- 
feired by the mortgage-deed.- But under the amendments of 1929, in cases 

ZA T e U) ° f sub - sectlon (1). ^ express provision in the 
mortgage-deed conferring a power of sale is not necessary in order to entitle 

the mortgagee to sell the property without the intervention of the Court 
buch express power is only necessary in cases coming under clauses (b) 
and (c) of sub-section (1). See also Note 10. 


Pnnrf A "’Tl ? 866 hav * n S a Power of sale without the intervention of the 
Court cannot file a suit for that purpose in a Court of law. 3 

Q Sub-section (5) excludes, from the operation of this section, cases 
where the power has been conferred before the first day of July, 1882. As to 
the law applicable to such cases, see Notes 4 and 5. 


The Act does not apply to the Punjab. Where the parties were 

SrtbT 11 ’ T the m ° rtgage c was 111 the form, the stipulation 

g J’ ? ^ mortgagee a power of sale without the intervention of the Court 

prohibiting 7 such'a stJulahW 6 ’ “ ** abS6nCe ° f “ y ena “ 

anr,li 0 J Ven when , the , Act did not apply to Upper Burma this section was 
applied on grounds of justice, equity and good conscience. 5 

The power of sale may be conferred on a second mortgagee even where 
no such power has been conferred on the first mortgagee. 0 

In exercising the power of sale under this section, the mortgagee does 

not act as the agent’ of the mortgagor. The mortgagee exercises his right 

under a totally superior claim which is not ‘under* the mortgagor but 
against him. 7 & & 


SECTION 69—NOTE 3 

1. t('90) 13 All 28 (48) 1890 All W N 216 
(DB), Kishanlal v. Ganga Ram. (Per 
Mahmood, J.—The power of sale in S. 58 
(b) is not a power to bring property to sale 
without intervention of Court.) 

( 99) 12 C P L R 26 (32), Mohamad Amin v. 
Jan Patel. (Do.) 

(18) 5 AIR 1918 P C 34 (34): 40 All 407: 45 
Ind App 130: 45 Ind Cas 798 (PC), Het Ram 
v. Shadi Ram. (Obiter.) 

2. (’28) 15 AIR 1928 Rang 128 (128): 6 Rang 
134: 110 Ind Cas 698, Mata Prasad v. Kunnan 
Devi. 

3. (’29) 16 AIR 1929 Rang 71 (72): 6 Rang 771: 
115 Ind Cas 671 (DB), E. H. Joseph v. A. P. 


Joseph. 

4. (’23) 10 AIR 1923 P C 114 (117): 4 Lah 284: 
50 Ind App 162: 75 Ind Cas 7 (PC). Kanhaya 
Lai v. National Bank of India Ltd. 

5. (09) 1909 Upp Bur Rul 5: 4 Ind Cas 755 
(757), Mi Nan My a v. Nga Hmi. 

6. (’42 ) 29 AIR 1942 Mad 232 (236): ILR (1942) 
Mad 287: 201 Ind Cas 62 (DB), Paramanand 
Doss v. Nannulal Kanji. 

7. (’44) 31 AIR 1944 Bom 156 (158): ILR 
(1944) Bom 549: 214 Ind Cas 119, Abraham 
Ezra v. Abdul Latif. (Mortgagee entering 
into contract for sale — Mortgagor is not 
thereby precluded from redeeming the pro¬ 
perty.) 
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. f* aw before the Act — The mortgagee’s power of sale without the 

intervention of the Court was long recognised in the English law of mortgages. 1 
In this country where the parties were Englishmen, the English law was 
applied and the stipulation for a power of sale was held valid. 13 When either 
or both the parties were Indians, and the mortgage was executed in large 
towns, where business was carried on on European lines, it was held that the 
mortgagor who gave a definite power of sale probably understood perfectly 
well what he was doing, and that more inconvenience would be caused by 
obstructing the enforcement of such power than by giving relief under it. 2 
Thus, in the island of Bombay 3 and in the town of Karachi in Sind 4 where it 
was apparent from the mortgage-deed that the parties intended to be governed 
by the English law, the stipulation giving the mortgagee the power of sale was 
held valid. There is no express decision on this point of the Calcutta High 
Court. 


The law relating to mortgages in the ‘moffusil’ between parties who 
were not Europeans in the Bombay and Bengal Presidencies was governed 
by local Regulations. 5 None of these Regulations recognised the validity of 
a power of sale without the intervention of the Court. 6 But in the Bombay 
Presidency, the High Court was in favour of holding the power of sale valid 
even in the ‘moffusil,’ if it was apparent from the transaction that the parties 
intended to be governed by tRe English law 7 . In other cases the power was 
held invalid. 8 In the Bengal Presidency such a power was held repugnant 
to the spirit of Regulation and hence was not recognised 0 even where the 
mortgage was in the English form. 10 

4a. Mortgage by manager of joint Hindu family. — There is nothing to 
prevent a manager of a joint Hindu family mortgaging for a family purpose 
immovable property situated in one of the towns mentioned in this section, 
from conferring a power of sale on the mortgagee which can be exercised 
without recourse to Court. 1 


SECTION 69—NOTE 4 

1. (1855) 4 W R (Eng) Col Dig 74 (74): 19 
Jur 974, Kershaw v. Koloto. 

(1903) 19 TLR €09 (210), Walsh v. Derrick. 
(1852) 51 E R 737 (738): 16 Beav 158: 96 
R R 73, Cockell v. Bacon. 

C42 ) 29 AIR 1942 Bom 46 (48): ELR (1942) 
Bom 83: 198 Ind Cas 646, Mulrajvirji v. 
Nalmal Pratapchand. 

1ft. (1865) 3 Suth W R 157 (157) (DB). Doucett 
T. Wise. 

(*75) 1875 Pun Re No. 68, p. 171 (173) (DB), 
Byrne v. Bain. 

2. (’08) 2 Sind L R 90 (92), Nanimal Harumal 
v. Khemchand. 

3. ('78) 2 Bom 1 (8) (DB), Pitamber Narayen- 
Aas v. Vanmali Shamji. 

(’78) 2 Bom 252 (254) (DB), Jagjivan Nana- 
bhal v. ShridJiar. (Property in mofussii 
and parties residents of Bombay.) 

(•92) 16 Bom 141 (143), Haji Abdul Rahman 
▼. Haji Noor Mahomed. (The mortgagee is 
liable to pay interest on the amount if it 
remains in his hands—The interest runs 
from the date of sale.) 

(’93) 17 Bom 711 (716), Muncherji Furdoonji 
v. Noor Mahomedbhoy. (Mortgage-deed 
providing remedy by damages in case of 
breach of sale clause—No injunction can be 
granted to stop sale.) 

4. ('08) 2 Sind L R 90 ( 92), Narumal Harumal 


v. Khemchand. 

5. Bombay Regulation V of 1827. 

Bengal Regulation XVII of 1806. 

6. C71) 8 Bom H C R (AC) 142 (145) (DB), 
Keshavrav v. Bhavanji. 

(1847) 7 Sel Rep 429 ( 442): (1847) S D A 
(Beng) 429, Bhuwanee Churn v. Jukisen. 

7. (’78) 2 Bom 1 (8) (DB), Pitamber Narayan- 
das v. Vanmali Shamji. 

(’78) 2 Bom 252 (254) (DB), Jagjivan Nana- 
bhai v. Shridhar. 

8. (’71) 8 Bom H C R (AC) 142 (147) (DB). 
Keshavrav v. Bhavanji. (Per Melvill, J.) 

9. (1847) 7 Sel Rep 429 (422. 444): 1847 S D A 
(Beng) 429, Bhuwanee Chum v. Jykishen. 

10. (’86) 12 Cal 614 (617) (DB). Shumomoyee 
Dasi v. Srinath Das. (Mortgage in Eng¬ 
lish form between Hindus in mofussii of 
Calcutta treated as a mortgage by condi¬ 
tional sale.) 

(But see (1875) 15 Beng L R 28 (31): 23 
Suth W R 96 ( 97, 98) (DB). Bhanoomutty v. 
Prem Chand. (Mortgage in English form of 
property situated in mofussii—Court pro¬ 
ceeded on the assumption of validity of 
power of sale contained in the mortgage.)) 

SECTION 69—NOTE 4a 

1. ('42) 29 AIR 1942 Mad 232 (235): ELR (1942) 

Mad 287: 201 Ind Cas 62 (DB), Paramanand 
Doss v. Nanulal Kanji. 
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5. “Notwithstanding anything contained in the Trustees’ and Mort¬ 
gagees’ Powers Act, 1866.”—Even before the passing of this Act a power of 
sale without the intervention of the Court was given under the Trustees’ and 
Mortgagees’ Powers Act, 1866, 1 to the holders of mortgages to which the 
English law was applicable. Under that Act it was not necessary for the 
parties to confer this power in express terms. This section as originally 
enacted contained two provisions, one in clause (a) and the other in the last 
paragraph which related to English mortgages. The scope of the section, 
however, was restricted in two ways. Firstly, by the opening clause it was 
restricted to those mortgages only where the power was expressly conferred 
and, secondly, by the penultimate clause, all mortgages where the power 
was conferred before the commencement of the Transfer of Property Act 
were left unaffected by the provisions of the section excepting the last para¬ 
graph. The result was that all cases, where power was conferred, whether 
expressly or not, but before the commencement of the Transfer of Property 
Act, and all cases where the power was conferred after the commencement 
of the Transfer of Property Act, but not in express terms, were excluded from 
the scope of the section. To the former class of cases the Trustees’ and 
Mortgagees’ Powers Act, 1866, clearly applied. The latter class of cases 
also would have been undoubtedly governed by that Act, but for some reason 
or other there was also an express provision to ihat effect in the last paragraph 
of the old section. Thus, the result was that the section as it stood in 1882 
contained two provisions, one in clause (a) and the other in the last paragraph, 
both of which related to English mortgages which might be executed after 
the commencement of the Transfer of Property Act. Clause (a) applied to 
those English mortgages where the power of sale wa's ‘expressly conferred’ 
while the last paragraph related to those English mortgages, where it was 
not so conferred. Again in cases of English mortgages to which clause (a) 
applied the power of sale was to be exercised according to the provisions of 
the section, while in case of English mortgages to which the last paragraph 
applied the power was to be exercised according to the provisions contained 
in the Trustees’ and Mortgagees’ Powers Act. 

There was difference between the provisions regarding the exercise 
of the power contained in the section and those contained in the Trustees’ 
and Mortgagees’ Powers Act. The provisions in that Act were very defective. 
Moreover, the English law on which they were based had also undergone 
considerable changes, while the provisions of the section were borrowed 
from the new English law as it was contained in the Conveyancing and the 
Law of Property Act, 1881 (44 & 45 Viet., C. 41). The Legislature, therefore, 
at the time of passing the Transfer of Property (Amendment) Act of 1929“ 
desired that the exercise of the power should in all cases be regulated by the 
provisions of this section. To accomplish this, the last paragraph was omitted 
in that year. But this alone was not sufficient. The Trustees’ and Mort¬ 
gagees’ Powers Act was not repealed and it would still have controlled the 
exercise of the power in those cases of English mortgages to which the last 
paragraph of the old section formerly applied, i.e., cases where the power 
was not expressly conferred. The repeal of that Act was not possible as it 
dealt with other matters also such as trusts and leases besides mortgages. 
Hence, to find a way out of this difficulty and to accomplish the desired result, 
the Legislature introduced the words : “Notwithstanding anything contained 
in the Trustees’ and Mortgagees’ Powers Act, 1866” thereby indirectly 


SECTION 69—NOTE 5 3. See the Report of the Special Committee: 

1. Act XXVIII of 186G. Clauses 33 and 34 (S. 69 and proposed new 

2. Act XX of 1929. - s - 69A), printed on page 85 (118). 
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excluding mortgages from the scope of that Act, and bringing all mortgages 
within the scope of this section/ 1 

6. “ Any part thereof.” — Under this section a mortgagee is entitled to 
sell a ‘part’ of the mortgaged property. A ‘legal incident’ of the mortgaged 
property cannot be considered to come within the words “any part thereof” 
and be sold apart from the property to which it is a legal incident. In ‘In re 
Yates, Batcheldor v. Yates 1 ’ where there was a mortgage of land with things 
attached to it and the mortgagee claimed to sell only the things attached 
apart from the property itself, Bowen, L. J., observed a's follows: 

“ But then we have to consider the power of sale which is given by 
the Conveyancing and Law of Property Act of 1881; and, no doubt, a 
serious question arises as to whether or no that power of sale, having 
regard to its special terms, which enable mortgagees to break up into 
lots and to sell in lots the mortgaged property or any part thereof, 
enables a person who takes a mortgage in the ordinary form of a freehold 
estate on which there are trade machinery or fixtures, to sever the 
fixtures and sell them as if they were a part of the mortgaged property. 
I cannot think that this was the intention of the section. I think the 
framers intended that ‘what was sold should be a separable part of the 
mortgaged property in the state in which it was subjected to the mortgage.’ 
I cannot believe for a moment that the mortgagee of a house could sell the 
chimneys of the house without selling the rest of the house, or could sell 
the fixtures or mantel pieces in the house and say they were part of the 
house. They are part of the house in the sense that they follow the land 
as a necessary concomitant of it in a conveyance of the house, but they 
are not separable parts of the house for the purposes of this section. The 
subject-matter of the particular conveyance or mortgage has of course to 
be considered in applying the Act of 1881. You must see, having regard 
to the subject-matter which is mortgaged, what power the term ‘power 
to sell any part’ gives you; and when a mortgagee gets a workshop with 
machinery in it, I do not believe that the power enables him to sell the 
machinery apart from the shop any more than it enables him to sell the 
chimneys apart from the house.” 

7. Default in payment where no time is fixed. — A mortgagee does 
not become entitled to exercise the power of sale under this section unless 
there has been a default in payment of the mortgage-money. There cannot 
be a default in payment of the mortgage-money unless it has become due.' 
But the fact that the mortgage-money remains unpaid after becoming due is 
not necessarily a “default in payment of the mortgage-money” within the 
meaning of this section. Where no time is fixed for the payment, there must 
be a ‘demand’ for payment before there can be said to be a “default” within the 
meaning of this section, though, for purposes of limitation the money might 
become ‘due’ on the date of the document itself. Where a clause in the 
mortgage-deed provided that “if the ‘Nidhi’ being in need of the principal and 
interest gives intimation by means of notice to pay off the same and I or my 
heirs fail to pay the principal and interest, the ‘Nidhi’ itself shall sell the 
aforesaid houses and grounds by public auction or private sale under S. 69 
of the Transfer of Property Act” and the ‘Nidhi’ sold the property without 

followed — Fixtures though conveyed by 
express words cannot be separately sold.)) 

SECTION G9—NOTE 7 

1. (1888) 38 Ch D 273 (283): 57 L J Ch 609: 59 

L T 233: 36 W R (Eng) 513. Selwyn v. Carfit 


SECTION 6*—NOTE 6 

1. (1888) 38 Ch D 112 (128, 129): 57 L J Ch 

697 : 59 L T 47: 36 W R (Eng) 563. 

(See also (1894) 2 Ch 600 ( 613): 64 L J Ch 
21: 71 L T 398, In te Brooke; Brooke v. 
Brooke. (In re Yates, (1888) 38 Ch D 112, 
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giving, a notice demanding the principal and interest, it was held that the 
‘Nidhi’ was not in a position to exercise the power of sale because of the initial 
difficulty of making out that there was a default in payment of the mortgage- 
money. In delivering the judgment, Kumaraswami Sastri, J., observed: 

“ The amount due for principal is not repayable at any particular 
date. Nor is anything stated as to when it is to be repaid. Under these 
circumstances it seems to me to be clear that until there is a demand made 
for the money, there can be no default in payment of the principal sum 
due. No doubt the fund ‘(Nidhi)’ could have sued the next day for the 
money or the mortgagor might have offered to redeem the next day: but 
that would not make non-payment a default within S. 69 of the Transfer 
of Property Act.” 2 

The same principle will apply where, though a ‘time is fixed’ for pay¬ 
ment, the mortgage-money may become due earlier at the option of the mort¬ 
gagee under specified circumstances. In such cases, the mere fact that the 
money has become due earlier is not a default in payment. The mortgagee 
must make a demand for the amount so as to enable the mortgagor to realise 
his position and save his equity of redemption if possible. 3 In such cases, it is 
conceived therefore, that if a mortgagee wants to sell the property for the 
recovery of the principal money, two notices will be necessary, one demanding 

the payment of mortgage-money and the other under clause (a) of sub¬ 
section (2). 


8. Mortgage-money. — Where a mortgage-debt is reduced according to 
the provisions of any law for the time being in force, it is the reduced amount 
that represents the mortgage-money 1 and if the mortgagee tries to sell the 
property for the recovery of more than the reduced amount, he can be 
restramed by an injunction obtained in a suit for that purpose. 2 


9. Default in payment of interest only. — There is a difference of opinion 
as to whether the fact that interest amounting to Rs. 500 falls into arrears 
before the principal money becomes due, will entitle the mortgagee to 
exercise his power of sale. According to the Court of Lower Burma, 1 a 
default m payment of interest is a default in payment of the “mortgage- 
money within the meaning of sub-s. (1) and consequently the mortgagee can 
exercise the power of sale even though the principal money has not fallen 
due. According to the High Court of Bombay, 2 on the other hand, he cannot 


2. (*26) 13 AIR 1926 Mad 841 (844): 94 Ind 

Cas 860 (DB). Purasawalkam Hindu 

Janopakara Sanstha Nidhi Ltd. v. Kuddus 
Mean Sahib. 

3. ('41) 28 AIR 1941 Bom 339 (342): ILR (1941) 

Bom 506: 198 Ind Cas 474, Babamiya 

Mohidin v. Jeliangir Dinshaw. (An ad¬ 
vertisement of the property for sale by pub¬ 
lic auction, by the mortgagee, without any 
intimation being given to the mortgagor 
cannot amount to such an appropriate act 
by the mortgagee as will make the mortgage 
amount immediately payable at his option.) 

SECTION 69—NOTE 8 

1. C39) 26 AIR 1939 Mad 4 (5): 182 Ind Cas 
672, Govindasaml Naicker v. Javanmull 
Sowcar. (Mortgage-debt reduced under 
Agriculturists’ Relief Act.) 

2. (’39) 26 AIR 1939 Mad 4 (5): 182 Ind Cas 
672, Govindasami Naicker v. Javanmull 


Sowcar. 

SECTION 69—NOTE 9 

1- C18) 5 AIR 1918 Low Bur 64 (65): 9 Low 
Bur Rul 106: 43 Ind Cas 921 (DB), A. C. 
Kundu v. H. Rookonand. (The term “mort¬ 
gage-money’ is defined in S. 58 as the 
principal and interest of which payment Is 
secured: and thus it appears that the 
interest is ‘mortgage-money’ just as much 
as principal is. The use of the con¬ 
junction ‘and’ does not imply that the 
term ’mortgage-money’ is applicable to 
principal and interest in combination ) 

2. (’21) 8 AIR 1921 Bom 421 (423): 64 Ind 

Cas 634 (DB), Jerup Teja and Co. v. Peer- 
b hoy Adamji. (It is open to parties to 
contract that if interest remained unpaid 
for three months the principal would be¬ 
come payable. In absence of such contract 
there is no default In payment of mortgage- 
money.) 
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exercise such a power before ‘both’ the principal and interest have fallen due. 

10. Power must be expressly conferred. — A mortgagee cannot have a 
power of sale under clauses (b) and (c) unless it is expressly conferred upon 
him by the mortgage deed. The words “ the mortgagee, his heirs, representa¬ 
tives and assigns shall have all the rights, powers, remedies and privileges 
conferred upon the mortgagee by Act IV of 1882” (i.e., Transfer of Property 
Act) do not confer the power of sale upon the mortgagee. The reason is 
that in such cases, S. 69 does not, by itself, purport to confer any power upon 
the mortgagee; it only prescribes the procedure for the exercise of the power 
when it is conferred by the mortgage deed. 1 

The power so conferred may be a power to sell by ‘private contract’ or 
a power to sell by ‘auction.’ A sale by private treaty, when the power to sell 
is by auction, would be invalid. 2 But a sale by a private contract where a 
power to sell either by private contract or by auction is given is not bad 
merely because an attempt is not made first to sell by auction. 3 

10a. Where the mortgagee is the crown (cl. b).—Sub- Section (1) cl. 
(b) as it originally stood conferred a power of sale only in cases where the 
mortgagee was the ‘Secretary of State for India in Council.’ Every contract 
made with the local Government or Government of India cannot be deemed to 
be such a contract. Therefore cl. (b) was held not to apply to an agreement 
under which a survey number was offered as collateral security for the loan 
advanced by the Local Government under the Agriculturists Loans Act 
(1884) 1 


11. “Within the town of Bombay.” — Property situated at Mahim 
within the island of Bombay and within the local limits of the original civil 
jurisdiction of the High Court of Bombay is property situated within the 
town of Bombay within the meaning of this section. 1 The town of Bombay 
now includes Greater Bombay. See the Notes given immediately after the 
text of the Section. 

12. Notice requiring payment — Sub-section (2), clause (a). — When a 
mortgagee desires to exercise his power of sale for recovery of the principal 
money, he cannot do so unless and until he complies with the provision as to 
notice contained in this clause. 1 This does not, however, mean that this 
provision, in any way, affects the ‘power’ of the mortgagee to sell the property 
or his right to exercise the power after he has become entitled to do so under 
the opening part of sub-s. (1). The provision is only a direction with regard 
to the exercise of the power and if a sale is held without a notice under this 
clause it will only afford a ground for damages, if any, to the mortgagor 
damnified by the sale. 2 


SECTION 69—NOTE 10 

1. (’28) 15 AIR 1928 Rang 128 (128): 6 Rang 
134: 110 Ind Cas 698, Mata Prasad v. Kun- 
non Devi. (Mortgage deed merely stating 
mortgagee to have all rights under the 
T. P. Act — No right of sale out of Court 
is conferred.) 

2. (1841) 3 Moo P C 457 ( 464): 13 E R 186, 
Bronard v. Dumaresque. 

3. (1857) 118 R R 213 (227): 26 L J Ch 830: 1 
De G 8t J 535, Davey v. Durrani. (Nor is it 
necessary for the mortgagee to advertise 
the property for sale before accepting a fair 
offer.) 


SECTION 69—NOTE 10a 

1 . (’48) 35 AIR 1948 Mad 130 (131), Muthu- 

karuppan v. Sinnappa Goundan. 

SECTION 69—NOTE 11 

1. (’99) 23 Bom 348 (358) (DB), Trimbak v. 

Bhagwan Das. 

SECTION 69—NOTE 12 

1 . (’34) 21 AIR 1934 Mad 644 (645): 152 Ind 
Cas 437 (DB), Kamalambal v. Purushotam 
Naidu. 

2. (’88) 11 Mad 201 (203) (DB). Madras 

Deposit and Benefit Society v. Passanha. 
(Deed providing for power of sale after 15 
days’ notice—Condition invalid but sale is 
valid.) 
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13. Whether notice can be waived. — The statutory requirement of 
notice in sub-s. (2) cl. (a) is imperative, 1 not subject to a contract to the 
contrary and cannot be waived by the parties. But if a mortgagor, after the 
sale without a notice under cl. (a), acquiesces in the sale, his right to claim 

damages on the ground of the 'sale being irregular for want of notice will be 
deemed to have been waived by him. 2 


14. “Served on the mortgagor.” — It is the ‘mortgagor’ on whom the 
notice issued under sub-s. (2), cl. (a) has got to be served. Under S. 59A a 
mortgagor includes a person who derives title through him Where 
therefore, the mortgagor has sold the equity of redemption, the notice has’ 
got to be served on the purchaser of the equity of redemption. 1 


Where the mortgagor is dead, notice should be served upon his heirs. 2 
As to the procedure for the service of notices, .see S. 102. 


af . it 5 ' <<Three n 2 onths after such service.” — A sale cannot be held unless 
fter the service of notice upon the mortgagor requiring him to pay the 

principal money there has been a default in payment of it or any part thereof 

he w?rT of° h thl T m0n : hS ,; This period ° f three months, afis^Jear fmm 
he words of the clause itself, is to commence from the date of the service 

tL noUceam! W n °L TTh any ° the1 ' ^ which may have been mentioned in 
tne notice and by which the payment was required to be made 2 

of th,i V n e " l H 0U f h th0 t . m ° rtgasee cannot sel1 the property before the expiry 

h / the serv t lce of notice, there is nothing to prohibit him 

tt exp"ry o^he p 0 ermd°" traC ^ ^ Sale ° f the ^^aged property before 


Though the minimum period of three months is fixed by the section 

h -rrT Per !? d has , beer \ laid down withi ” which the sale ought to be 
e d ,, In c / be nndei mentioned case, 4 however, where a sale was held 15 

months after the service of the notice, it was held that a fresh notice ought 
to have been given before the actual sale. S 


16. Sale for arrears of interest — Notice not necessary — Where 

after e he am0Unt !? S t0 Rs ' 5 °° iS “ arrears and remains unpaid for three month; 

becoming due, no notice to the mortgagor is necessary before the mort¬ 
gagee exercises his power of sale. 1 


SECTION 69—NOTE 13 


Chhabildas. (Mortgagor must pay up all the 
interest due up to payment to ston sale.) 


L C41) 28 AIR 1941 Bom 339 (344): ILR (1941) 
Bom 506: 198 Ind Cos 474. Babamiya Mohidin 
v. Jehangir Dishaw. (Three months' period 
provided therein cannot be curtailed by 
agreement of parties.) 

2. See (1890) 44 Ch D 492 (501): 38 W R 
(Eng) 524: 59 L J Ch 651: 62 L T 651, In re 
Thompson and Holt. 

SECTION 69—NOTE 14 

1. See (1881) 17 Ch D 434 (435, 436): 29 W R 

(Eng) 601: 50 L J Ch 576: 45 L T 38, Hoole 
v. Smith. 

2. (1854) 61 E R 775 (777): 2 Drew 403: 18 
Jur 590: 2 W R (Eng) 610: 100 R R 197, 
Tracey v. Lawrence. 

SECTION 69—NOTE 15 

1. (’99) 1 Bom L R 273 (275), Dollabhdas v. 


2. (1908) 2 Ch 20 (23): 77 L J Ch 581: 99 L T 
187, Barker v. Illingworth. 

3. (1874) 67 E R 1049 (1051): 5 Hare 598: 71 
R R 249, Major v. Ward. 

4. (’26) 13 AIR 1926 Mad 841 (843): 94 Ind 
Cas 860 (DB), Puraswalkam Hindu J. S. 
Nidhi v. Kuddus Mean Sahib. (Per 
Kumaraswami Sastria, J.) 

SECTION 69—NOTE 16 

1. C99) 1 Bom L R 273 (275). Dollabhdas v. 

Chhabildas. 

C26) 13 AIR 1926 Mad 841 (847): 94 Ind 
Cas 860 (DB), Purasawalkam Hindu Jano- 
pakara Sanstha Nidhi v.. Kuddus Mean 
Sahib. 
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17. Whether a mortgagee giving notice under cl. (a) of sub-section (2) 
can, before the expiry of three months after the service of notice, sell the 
property for arrears of interest under cl. (b).—When the principal has become 
due and interest amounting to Rs. 500 has fallen into arrears and has remained 
unpaid for three months, the mortgagee has a choice of acting either under 
cl. (a) or cl. (b). But if he chooses to exercise the power under cl. (a) and 
gives a notice as required by that clause, he cannot afterwards change his 
intention, ‘before the expiry of three months from the service of notice,’ and 
try to sell the property for arrears of interest as provided under cl. (b). 1 

18. Sub-section (3). — This clause is intended to protect the purchaser 
from any attack on the ground of any impropriety or irregularity in the 
exercise of the power of sale. It does not say anything as to whether the 
protection will be extended to him even if he had a notice of such impropriety 
or irregularity at the time of the sale. In ‘Chhabildas Laloobhai v. Dayal 
Mowaji, 1 ’ it has been observed by Jenkins, C. J., that the section permits a 
distinction between a purchaser with notice and a purchaser without notice of 
an irregularity and though a sale may not be impeachable on the mere ground 
that the power was improperly exercised, this protection does not extend to 
a case when there is the additional ground that the purchaser had notice of 
the improper exercise of the power. In the undermentioned case,- it has 
been held by the Madras High Court that when there is ‘fraud’ there may be 
a cause of action against the purchaser to have the sale declared void or to 
have it set aside on the ground of fraud. 


Though the English law also does not contain any statutory provision 
in this respect, the English decisions are to the same effect? 

19. “In professed exercise of such a power.” — In order that a purchaser 
should get an unimpeachable title, the sale must have been in professed 
exercise of the power. When there is no valid mortgage 1 or the power is not 


SECTION 69—NOTE 17 

1. (’99) 1 Bom L R 273 (275). Doolabhdas v. 

Chhabildas. 

SECTION 69—NOTE 18 

1. (’04) 6 Bom L R 557 (571) (DB). (Affirmed 
in 31 Bom 566: 34 Ind App 179 (P C).) 

2. (’40) 27 AIR 1940 Mad 903 ( 904). Govinda- 
swami Naicker v. Pulchraj Sowcar. (If 
there is an improper sale, unless there is 
fraud the only remedy of mortgagor is by 
way of damages.) 

3. t(1888) 38 Ch D 273 (283): 57 L J Ch 609: 
59 L T 233, Selwyn v. Gar fit. (Purchaser 
must be taken to have known proviso con¬ 
tained in the deed under which he bought.) 
(1898) 2 Ch 230 (238): 46 W R (Eng) 668: 78 
L T 708: 67 L J Ch 548. Life Interest and 
Reversionary Securities Corporation v. Hand 
in Hand Fire & Life Insurance Society. 

+ (1860 ) 2 L T (N S) 128 (132): 2 GifT 99: 
29 L J Ch 493: 6 Jur (N S) 391: 8 W R 
(Eng) 270: 66 E R 43, Jenkins v. Jones. 
(Mortgage-deed relieving purchaser of in¬ 
quiry —Tender by mortgagor at sale—Pur- 
■ chaser ought to inquire further.) 
t(18G0) 62 E R 332 (334): 1 Drew &'Sm 143: 
8 W R (Eng) 575. Parkinson v. Hanbury. 
(Clause in mortgage-deed that pur¬ 

chaser should not be required to as¬ 


certain (hat previous notice had been given, 
does not enable purchaser, if he knows that 
notice has not been given, to sustain his 
purchase.) 

(1876) 3 Ch D 600 (603. 604): 24 W R (Eng) 
844: 45 L J Ch 754. Dicker v. Angerstein. 
(Bona fide purchaser without notice.) 
i (1882) 20 Ch D 220 (224): 51 L J Ch 642: 
30 W R (Eng) 721: 46 L T 656. Warner v. 
Jacob. (Mortgagee exercising power of 

sale bona fide, without collusion with pur¬ 
chaser—Court will not interfere unless 

pric; is so low as in itself to be evidence 
of fraud.) 

(1894i 1 Ch 25 (30: 42 W R (Eng) 66: 7 R 
9: 63 L J Ch 73: 69 L T 542. Bailey v. 
Barnes. (Purchaser without notice pro¬ 

tected.) 

(1883) 49 L T 389 (390): 31 W R (Eng) 461. 
Bettyes v. Maynard. 

(1857) 118 R R 213 (226): 1 De & G & J 
535: 26 L J Ch 830. Davcy v. Durrant. 
(Purchaser not bound to enquire what steps 
had been antecedently taken for the pur¬ 
pose of promoting the sale.) 

SECTION 69—NOTE 19 

1. (’36) 23 AIR 19”6 Bom 94 (97»: 161 Ind 

Cas 374. Harkisandis v. Dxvarkadas. (Mort¬ 
gage not valid owing to invalid attesta¬ 
tion.) 
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validly conferred, 2 the sale cannot be said to be in the professed exercise 
the power and cannot give the purchaser an unimpeachable Me 6 ° f 


20. Who can exercise the power.—It is clear frnm <=: kq a +i. a , 

S sale'coSerriVon 0 ^ Before 

• i^ n ^ n S^ an d, S. 106 of the Law of the Prooertv a of iqoc i 

provides that the power can be exercised VnT rf° perty A ® t > 1 ? 25 » expressly 

entitled to receive and give a discharge fnr for the „ time bein 8 

agent is appointed by a mortgaged^ Ws authoritv ™ rt f S^money 2 where an 
terms of the deed of hi! u determined by the express 

appointed ‘ also to sell anv^roal 6nt ' Tbus ’ where an agent was 

principal it was held that the agent had n pe f? on .^ 1 estat e ’ etc., of the 
of sale under a mortgaged ® ad n ° authont y to exercise the power 

exercisY&rpower 0 " 16386 ^ “ faV ° Ur ° f a firm - one partn « alone cannot 

loan advances? P6rS0ns W to retire a 

power can, on the death of one Z lh u ° f 1116111 are l° lnt] y entitled, the 
also the case noted b?low 1 ° f them ’ be exercised by the survivor.* See 


r «tg.?« c ”” f t c, hS s„*,r;„ b d•irA-bSsm, 0 ' "V*™ ? s- 

has, therefore, a perfect right to hold th» il t ° f the mort g a g°r. 1 He 
as he thinks most conduce to ht ^efi SUCh manlier 

impose conditions upon the conduct of the saS 2 The t ^- pu * , ¥" eve “ 

b, ,»„h. „ s. „„ wm jz ^ zsssvtzz 

O /*00\ IP A - -__ __ 


2. ( 28) 15 AIR 1928 Rang 128 (128): 6 Rang 
134: 110 Ind Cas 698, Mataprasad v. Kunnon 
Davi. (It was held that the words "the 
mortgagee, his heirs, representatives and 
assigns shall have all the rights. powers 
remedies and privileges conferred upon the 
mortgagee by Act IV of 1882" did not confer 
upon the mortgagee power of sale.) 


L T 121, In re Doxoson and Jenkin’s Con¬ 
tract. (Case under Conveyancing Act, 1881.) 

4. (1876) 24 W R (Eng) 695 (696). Warr v. 
Jones. 

5. (1855) 69 E R 507 (508): 1 K & J 383 : 3 Eq 
Rep 449: 3 W R (Eng) 331: 1 Jur (N S) 371, 

Hind v. Poole. 


3. (’88) 11 Mad 201 (203) (DB), Madras 

Deposit and. Benefit Society v. Passanha. 

SECTION 69—NOTE 20 

1. (’22) 9 AIR 1922 Mad 390 ( 391): 45 Mad 
774: 69 Ind Cas 407 (DB), N. Ramakrishna 
Mudali v. Official Assignee of Madras. 
(Mortgagee having power of sale — Assign¬ 
ment of the mortgage — Power of sale also 

assigned in the deed—Assignee held entitled 
to the power.) 

2. (1904) 2 Ch 219 (223): 73 L J Ch 684: 91 
L T 121, In re Dowson and Jenkin’s Con¬ 
tract. (Case under S. 21, sub-s. ( 4 ) of the 

Conveyancing Act, 1881, which contained the 
same provision.) 

3. (1904 ) 2 Ch 219 (223): 73 L J Ch 684 : 91 


6 - (’03) 13 Mad L Jour 367 (369) (DB), 

Muthusami Mudali v. Ayyalu Bathadu. 
(Mortgagee parting with title deeds by way 
assignment but getting back the deeds be¬ 
comes revested with the power of sale which 
he originally had under the mortgage deed.) 

SECTION 69—NOTE 21 

1 (1889) 61 L T 71 (71): 58 L J Ch 539, Colson, 

v. Williams. 

2. (’03) 5 Bom L R 247 (249), Chhabilda * 

- Lalloobhoy v. Dayal Mowji. 

3- (’04) 6 Bom L R 557 (568) (DB). Chabildas 
LallobHai v. Dayal Afotoji. 

(1913) 1913 App Cas 299 (311): 82 L J PC 
65: 108 L T 273: 29 T L R 305. McHugh v- 
Union Bank of Canada. 
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not be depreciatory. 4 It is also necessary that the mortgagee must act ‘bona 
fide * in the conduct of the sale. 5 Where these elements are present the sale 
is not vitiated even though the highest price has not been obtained. 0 In 
‘Warner v. Jacob, 7 ’ Kay, J., observed, “a mortgagee is, strictly speaking, not 
a trustee of the power of sale. It is a power given to him for his own benefit, 
to enable him the better to realise his mortgage-debt. If he exercises it ‘bona 
fide’ for that purpose, without corruption or collusion with the purchaser, the 
Court will not interfere, even though the sale be very disadvantageous, unless, 
indeed, the price is so low as in itself to be evidence of fraud.” 

22. Effect of sale. — In England the effect of a sale under the provision 
corresponding to this section is to destroy the equity of redemption and 
convey the property to the purchaser free from all subsequent encumbrances. 
In this country the same principle was held applicable in cases before the Act. 
In ‘Kishendatt Ram v. Mumtaz Ali Khan 2 ’ their Lordships of the Privy Council 
observed as follows: 

“ The effect of a sale under a power of sale is to destroy the equity 
of redemption in the land, and to constitute the mortgagee exercising the 
power a trustee of the surplus proceeds, after satisfying his own charge, 
first for the subsequent incumbrancers, and ultimately for the mortgagor. 
The estate if purchased by a stranger, passes into his hands free from all 

incumbrances.” 

Even under the present section the effect of a sale would be the same. 23 
The subsequent mortgagee would be entitled to the surplus, if any, remaining 

(1889) 58 L J Ch 539 (541): 61 L T 71. 

Colson v. Williams. (His motive in selling 
Is not relevant so long as he acts as a pru¬ 
dent man in respect of his own property.) 

4. (’03) 5 Bom L R 247 (249. 250), Chhabildas 
Lalloobhoy v. Dayal Mowii. (A deprecia¬ 
tory condition Is one which tends to deter 
persons from bidding or to deter those who 
do bid from bidding up to so high a figure; 
and a condition which has that tendency, 
has it because it tends to criple the rights 
of a purchaser and put a fetter on him; 
affirmed in 6 Bom L R 557.) 

(1858) 28 L J Ch 132 (137): 4 Drew 352: 62 
E R 136: 4 Jur (N S) 1214: 7 W R (Eng) 73: 

113 R R 395. Falkner v. Equitable Rever¬ 
sionary Society. (A condition of sale 
entitling the vendor to rescind the contract 
in case he should be unwilling or unable to 
answer any requisition, is depreciatory in 
a sense, but not so depreciatory as to be 
Improper being one as a prudent owner 
would introduce.) 

5. (’07) 31 Bom 566 (583): 34 Ind App 179 
(PC). Chablldas Lallubhai v. Dayal Mowji. 

(Appeal from 6 Bom L R 557 Mortgagee 
not acting bona fide —Sale set aside.) 

(1889 ) 40 Ch D 395 (411): 37 W R (Eng) 

196 : 58 L J Ch 185 : 60 L T 121. Farrar v. 

Farrars Ltd. 

6. (1889) 40 Ch D 395 (411): 37 W R (Eng) 

196 : 58 L J Ch 185 : 60 L T 121. Farrar v. 

Farrars Ltd. 

(•12) 13 Ind Cas 261 (264) (PC). Haddington 
Island Quarry Co., Ltd. v. Alden Wesley. 

(1935) 152 L T 390 (392): 1935 Ch 310: 104 
L J Ch 201. Waring (Lord) v. London A 


Manchester Assurance Co. Ltd. 

(’33) 20 AIR 1933 Mad 736 (741. 742): 145 
Ind Cas 1023 (DB), Pichai Moideen v. 
Chathurbuja Das Kushal Das & Sons. 

7. *(1882) 20 Ch D 220 (224): 30 W R (Eng) 
721: 51 L J Ch 642 : 46 L T 656. 

SECTION 69—NOTE 22 

1. The Law of Property Act, 1925 (15 Geo. V. 
Ch. 20). S. 104 (1). 

(1935) 152 L T 390 (391): 1935 Ch 310: 104 
L J Ch 201. Waring (Lord) v. London A 
Manchester Assurance Co. Ltd. 

(1922) 2 Ch 449 (463): 91 L J Ch 216: 127 
L T 357, Belton v. Bass Ratcliffe and Gretton 
Ltd. 

(1900 ) 2 Ch 211 (215, 216): 48 W R (Eng) 
697: 69 l J Ch 593: 83 L T 148, Born v. 
Turner. (Property passes to the purchaser 
with all its legal incidents.) 

2 (’80) 5 Cal 198 (211): 6 Ind App 145 (PC), 

(Obiter..) 

2a. (’44) 31 AIR 1944 Bom 156 (158, 159): ILR 
(1944) Bom 549: 214 Ind Cas 119 (DB). 
Abraham Ezra v. Abdul Latif. (But the 
right to redeem, given to a mortgagor under 
S. 60 does not come to an end when the 
mortgagee having a power of sale under 
the mortgage deed enters into a contract of 
sale in the purported exercise of that power. 
The right to redeem is not extinguished by 
such a contract of sale entered into by the 
mortgagee, it comes to an end only when 
the conveyance in pursuance of the contract 
is executed. The mortgagor can, therefore, 
redeem the mortgagee at any time before 
the completion of the sale. See also S. 60 
Note 22.) 
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out of the proceeds of the sale after payment to the vendor-mortgagee the 
amount due to him. 3 (See also Note 30.) 

A mere ‘contract for sale’ by the mortgagee which has not yet fructified 
into a completed sale does not extinguish the mortgagor’s right of redemp¬ 
tion. In this respect, the position differs from the English law under which 
an equitable ‘interest’ in favour of the would be purchaser is created under 
such a contract. 1 

23. “Improper or irregular exercise of the power.”—It was held in 
some cases 1 in England that the Court will consider the exercise of a power 
of sale improper, if it is exercised not for the purpose of getting the money 
which is due on the mortgage, but for some indirect ‘purpose’. But in cases 
decided later, it has been held that the duty of the mortgagee is to ‘conduct’ 
the sale properly and sell at a fair value and if he observes this, the sale cannot 
be at Lacked by looking to the ‘motive’ of the mortgagee in selling the 
property. 2 

A sale under a depreciatory condition 3 or before the mortgagee became 
entitled to exercise the power 4 or without serving a notice on the mortgagor 
under sub-s. (2), cl. (a), when the property is to be sold for recovery of the 
principal"’ is an improper or an irregular exercise of the power. 

A solicitor took a mortgage from his client. There was a power of sale 
but it was given in an unusual form and in a general manner. The mortgagee- 
solicitor sold the property under the power without a notice to the mortgagor 
(as it was not necessary under the mortgage-deed). It was held that the 
mortgagor had a right to be informed what the terms were upon which the 
estate could be sold and that the absence of such information made the sale 
improper. 0 

After the property was duly advertised for sale, the mortgagee verbally 
agreed with the mortgagor to postpone the sale for four days; but in con¬ 
travention to this agreement sold the property on the originally advertised 
day. It was held that the verbal agreement was not for an extension of the 
time for the performance of the mortgagor’s promise to pay the mortgage- 
debt as fixed in the deed, but an agreement to refrain from exercising, for a 
stated period, the right of sale arising from non-performance. It was merely 
the expression of an intention, a “mere naked promise” not enforceable in law. 


3. (1885) 29 Ch D 954 (962): 33 W R (Eng) 
916: 54 L J Ch 1081: 53 L T 442, West London 
Commercial Bank v. Reliance Permanent 
Building Society. 

4. (’44) 31 AIR 1944 Bom 156 (158. 159): ILR 
(1944) Bom 549: 214 Ind Cas 119 (DB). 
Abraham Ezra v. Abdul Latif. (Right of 
redemption not affected by contract for 
sale. 1935 Ch D 310 distinguished.) 

SECTION 69—NOTE 23 

1. (1881) 18 Ch D 449 (459, 461. 463): 51 L J 
Ch 46: 45 L T 500: 30 W R (Eng) 446. 
Coc/iburn v. Edwards. 

(’1886) 33 Ch D 111 (123): 55 L J Ch 899: 55 
L T 333: 34 W R (Eng) 689. Polley's Trustee 
v. Whetham. 

2. (1922) 2 Ch 449 (466): 91 L J Ch 216: 127 L 
T 357, Belton v. Bass Ratcliffe and Cretton 
Ltd. 


(1889) 61 L T 71 (72): 58 L J Ch 539, Colson 
v. Williams. 

3. (’04) 6 Bom L R 557 (569) (DB), Chabildas 
v. Dayal Mowji. 

4. (’26) 13 AIR 1926 Mad 841 (844, 848): 94 Ind 
Cas 860 (DB), Purasawalkam Hindu Jano- 
pakara Sanstha Nidhi Ltd v. Kuddus Mean 
Sahib. 

5. ( 88) 11 Mad 201 (203) (DB), Madras 

Deposit and Benefit Society v. Passanha. 
(1881) 17 Ch D 434 (436): 50 L J Ch 576: 
45 L T 38: 29 W R (Eng) 601, Boole V- 
Smith. 

6 . (1881) 18 Ch D 449 (456): 51 L J Ch 46: 45 
L T 500: 30 W R (Eng) 446, Cockbum v. 
Edwards. 

(1884) 51 L T 191 (193): 53 L J Ch 968, 
Croddock v. Rogers. 
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And further as the mortgagor was found not prevented by any act of the 
mortgagee from paying within time (i.e., on the advertised day of sale) the 
power of sale could not be said to have been exercised in an improper or 
irregular manner. 1 

It has been held in the undermentioned case, 7 8 that even where there 
is no 'valid power’ of sale at all, a sale in the professed exercise of the power 
would not be void, but only an irregular one governed by sub-s. (3) of the 
section. It is submitted that this view is not correct. The words “in the 
professed exercise of ‘such’ a power,” mean a power validly ‘given’ under 
clauses (a), (b) and (c) of sub-s. (1). Where a power of sale cannot be 
validly conferred at all, the professed exercise of such a power cannot bring 
the case under sub-section (3). 

24. Mortgagor’s right to claim damages.—In order to be entitled to 
damages under sub-s. (3) the mortgagor must have been damnified by an 
unauthorised or improper or an irregular exercise of the power of sale. 1 In 
‘Ramkrishna Mudali v. Official Assignee 2 the mortgagee had two separate 
mortgages over the same property. The power of sale was conferred in the 
first mortgage only. The mortgagee exercised the power of sale for the debt 
covered by both the mortgages. It was contended that, as the power was 
exercised in respect of a debt not covered by the power, the whole sale must 
be set aside. The Court, however, declined to do so and held that the mortgagor 
can have his remedy in damages if he can show that he has been in any way 
damnified by the exercise of the power. 

— *■- 

If the mortgagor is damnified by an action of the auctioneer appointed 
by the mortgagee, the mortgagor can claim damages from the mortgagee. 3 

25. Lis pendens. — A sale held in exercise of the power is not affected 
by the doctrine of ‘lis pendens’ even though it is held after the mortgagor has 
instituted a suit for redemption. The reason is that a mortgagor who has given 
under that mortgage an express power of sale cannot by starting a suit for 
redemption derogate from that which he has in express terms conferred upon 
the mortgagee. 1 

If a preliminary decree for redemption has been obtained, then the 
power cannot be exercised without the leave of the Court, as it prejudices 
the rights given to the mortgagor by the Court. 2 The power, however, is not 
extinguished, but only suspended, and if exercised without the leave of the 
Court, the question whether the purchaser will get a good title or not will 


7. (’99) 23 Bom 348 (357) (DB). Trlmbuk v. 
Bagwandaa. 

|See also (1879) 5 Q E D 409 (412): 28 W R 
(Eng) 901: 49 L J Q B 663: 42 L T 719. 
Williams v. Stern. (Mortgagee apprehended 
a danger to his security and hence sold the 
property before the end of the week during 
which he had agreed not to exercise the 
power—Such agreement Is not waiver of 
the right.)! 

8. (’09) 1909 Upp Bur Rul 5: 4 I. C. 755 (757). 
Mi Nan Mya v. Nag Hml. (Power conferred 

on simple mortgagee.) 

SECTION 69—NOTE 24 

1. (’09) 1909 Upp Bur Rul 5: 4 I. C. 755 (756). 
Mi Nan Mya v. Nga Hmi. 

2. ( f 22) 9 AIR 1922 Mad 390 ( 391): 45 Mad 


774: 69 Ind Cas 407 (DB). 

3. (1889) 43 Ch D 191 (194): 38 W R (Eng) 

323: 59 L J Ch 164: 62 L T 18: 54 J P 486. 
Tomlin v. Luce. 

■ SECTION 69—NOTE 25 

1. C22) 9 AIR 1922 Mad 390 (391): 45 Mad 774: 
69 Ind Cas 407 (DB). M. Ramakrishna 
Mudali v. Official Assignee, Madras. 

(1859) 7 W R (Eng) 213 (214): 113 R R 
1005, Adams v. Scott. 

I See also (1821) 56 E R 992 (992): 6 Madd 
10. Annon. (Injunction not granted to 
restrain mortgagee from selling under 
power in mortgage-deed.)) 

2. (1903) 1 Ch 857 (862): 51 W R (Eng) 585: 
88 L T 458: 72 L J Ch 764: 19 T L R 334. 
Stevens v. Theatres Ltd. 


3T P. 80 
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depend on the question whether the purchaser has taken it with notice of the 
want of leave. 3 3 

The validity of a sale is not affected by an attachment of the property 
by a third party, whether such attachment is effected either before or after 
the mortgagee became entitled to the exercise of the power. 4 - - 

i'’ T * • ; 

26. Stopping of sale. — The mortgagor has got a right, which can be • 
exercised up to the mordent of sale, to pay up the mortgage amount and stop 
the sale. 1 The mortgagee cannot refuse the payment and proceed to exercise 
the power. 2 A sale held notwithstanding a valid tender of the mortgage- 
money will be set aside. 3 

The mortgagor may also obtain an injunction from the Court restrain¬ 
ing the mortgagee from holding the sale, 3a provided, in cases where the mort¬ 
gage amount has fallen due, he pays into Court the amount due to the 
mortgagee. 1 

Where a mortgagee is exercising his power under cl. (b) of sub-s. (2) 
the mortgagor must pay all the interest that is due up to the date of sale. If 
he pays less the mortgagee is justified in refusing to accept it. 5 

In all cases the mortgagor must pay the costs of the sale also except 
where they cannot be ascertained. 0 

26a. Postponement of sale. — A power to sell necessarily includes the 
power to postpone the sale. Where the sale is by auction and it is found that 
the highest bid is very inadequate, the mortgagee may postpone the sale. 1 


27. Who can purchase. — A mortgagee exercising his power of sale 
cannot purchase the property in his own name or in the name of anybody 
else, 1 even though there is a provision in the mortgage-deed authorising him to 


3. (1903) 1 Ch 857 (864): 51 W R (Eng) 585: 
88 L T 458: 72 L J Ch 764: 19 TLR 334. 
Stevens v. Theatres Ltd. 

4. (’75) 1875 Pun Re No. 68. p. 171 (173). 
Byrne v. Bain. 

SECTION 69A—NOTE 26 

1. (’99 ) 23 Bom 348 (356) (DB), TrimbuJc v. 
Bagwandas. 

2. (1852) 51 E R 759 (762): 16 Beav 212: 16 
Jur 1005 : 96 R R 105, Rhodes v. Buckland. 

3. (1860) 2 L T (N S) 128 (132): 2 Giff 99: 
29 L J Ch 493: 6 Jur (NS) 391: 8 W R 
(Eng) 270: 128 R R 41, Jenkins v. Jones. 
(The purchaser had seen the tender by the 
mortgagor.) 

3a. (’41) 28 AIR 1941 Bom 339 (341. 344): ILR 
(1941) Bom 506: 198 Ind Cas 474, Babamiya 
Mohidin v. Jehangir Dinshaio. 

4. t(1883 ) 24 Ch D 289 (296): 32 W R (Eng) 
43: 53 L J Ch 145: 49 L T 321, Macleod v. 
Jones. 

i(1883) 23 Ch D 690 (694): 31 W R (Eng) 
361: 48 L T 449, Hickson v. Darlow. 

(1850) 20 L J Ch 105 (108): 90 R R 743, 
Whiteworth v. Rhodes. 

C42) 29 AIR 1942 Bom 46 (47, 48): I L R 


(1942) Bom 83: 198 Ind Cas 646. Mulraj Virji 
v. Nainmul Pratapmal. 

5. (’99) 1 Bom L R 273 (276), Dooldbhdeu v. 
Chhabildas. 

i. (’99) 1 Bom L R 273 (276), Doolabhdas v. 
Chhabildas. 

(1860 ) 2 L T (NS) 128 (130): 2 Giff 99: 29 
L J Ch 493: 6 Jur (N S) 391: 8 W R (Eng) 
270: 128 R R 41, Jenkins v. Jones. 

SECTION 69—NOTE 26a 

1 (’42 ) 29 AIR 1942 Bom 46 (49): ILR. (1942) 

Bom 83: 198 Ind Cas 646. Mulroi Virji v. 
Nainmal Pratapmal. 

SECTION 69—NOTE 27 

1. (’43 ) 30 AIR 1943 Mad 301 (302), 210 Ind 
Cas 31, Egmore Benefit Societty, 3rd Branch, 
Ltd. v. Aburupammal. 

(’29) 16 AIR 1929 Bom 24 (26): 113 Ind Cas 
313, Vallabh Das Mulji v. Pranshankar 
Narbhe Shankar. (Mortgagee purchasing the 
property in the name of another.) 

(1879) 4 App Cas 391 (404): 27 W R (Eng) 
889: 40 L T 697, National Bank of Austra¬ 
lasia v. United Hand-in-Hand Ste., Co. 
(Benami purchase.) 

(’42 ) 29 AIR 1942 Bom 46 (49): ILR (1942) 
Bom 83: 198 Ind Cas 646, Afulraj Virji y- 
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purchase the property. 18 Nor can he sell it to any one employed by him to 
conduct the sale. 2 The reason why the mortgagee cannot purchase it himself 
is that “a sale by a person to himself is not really a sale at all, and a power 
of sale does not authorise the donee of the power to take the property subject 
to it at a price fixed by himself, even though such price be the full value 
of the property. Such a transaction is not an exercise of the power, and 
interposition of a trustee, although it gets over the difficulty, does not affect 
the substance of the transaction.” 8 

A sale by a person to a corporation of which he is a member is not, 
either in form or in substance, a sale by a person to himself. Hence a sale 
by a member of a corporation to the corporation itself is in every sense a 
valid sale. 4 Similarly, where property is sold at a fair and good price and 
the mortgagee himself advances to the purchaser the purchase-money on 
taking from him the same property as a security for such amount, it is not a 
sale by the mortgagee to himself and is therefore valid. 5 


A subsequent mortgagee can purchase the property when sold by the 
prior mortgagee. 6 

A mortgagee can sell the property to one of the co-mortgagors. 7 

A Receiver cannot purchase the property without getting a discharge 
from his position, as Receiver, or without obtaining the leave of the Court. 8 

A mortgagor himself can purchase the property but in such a case the 
property in his hands will continue to be subject to subsequent encumbrances. 5 ' 

28. Effect of purchase by mortgagee himself.—A purchase by the mort- 


Nainrrwzl Pratapmal. 

(1817) 17 R R 62 (65. 66): 3 Mer 200: 36 
E R 77, Downes v. Grazebrook. 

Also see Note 28 and S. 60 Note 25. 
la. (’43 ) 30 AIR 1943 Mad 301 (302): 210 Ind 
Cas 31. Egmore Benefit Society, 3rd Branch, 
.Ltd. v. K. Abrupammal. (To allow such a 
contract would be to negative altogether 
the provision based on public policy that 
the equity of redemption should not be 
destroyed except by a decree of Court or in 
any manner know to law.) 

2. *(1888 ) 40 Ch D 395 ( 409): 37 W R (Eng) 
196: 58 L J Ch 185 : 60 L T 121, Farrar v. 
Farrars Ltd. 

(1903 ) 2 Ch 647 (653): 52 W R (Eng) 122: 
72 L J Ch 751: 89 L J 92: 19 T L R 596. 
Hodson v. Deans. 

(1882 ) 21 Ch D 857 (860): 30 W R (Eng) 
795: 51 L J Ch 594 : 46 L T 882. Martinson 
v. Clowes. 

( See also (1849) 1 Mac & G 488 ( 494): 2 
H & Tw 140: 19 L J Ch 89: 14 Jur 49, Re 
Bloye’s Trust. (Solicitor appointed to con¬ 
duct the sale Is as disabled as the trustee 
himself.)] 

S. (1888) 40 Ch D 395 ( 409): 37 W R (Eng) 
196: 58 L J Ch 185 : 60 L T 121, Farrar v. 
Farrars Ltd. 

4. (1888) 40 Ch D 395 (409, 410): 37 W R 
(Eng) 196 : 58 L J Ch 185: 60 L T 121. 
Farrar v. Farrars Ltd. 

5. *(1857) 1 De G & J 535 ( 560): 26 L J Ch 
880: 118 R R 213. Davey v. Durrant. 


(1922) 2 Ch 449 (462): 91 L J Ch 216: 127 L T 
357, Belton v. Bass, Ratcliffe and Gretton 
Ltd. 

(1868) 4 Q B 97 (108, 109): 17 W R (Eng) 
280: 38 L J Q B 57: 19 L T 448, Thurlow v. 
Mackeson. 

6. t( 1865) 12 L T (NS) 446 (447), Kirkwood v. 
Thompson. (A subsequent mortgagee is not 
a trustee for mortgagor and hence the rule 
that a trustee cannot purchase the trust 
property does not apply to him. Confirmed 
in appeal in (1865) 12 L T 811.) 

(79) 5 Cal 198 (211, 212): 6 Ind App 145 
(PC), Kishen Datt Ram v. Mumtaz Alt 
Khan. (Obiter.) 

(1865) 11 L T (NS) 645 (646): 2 De G J & 
Sm 468: 34 L J Ch 257: 13 W R (Eng) 374: 
11 Jur (NS) 99, Shaw v. Bunny. (Subse¬ 
quent mortgagee gets an absolute title as 
any stranger would have got.) 

7. (1896) 1 Ch 762 (770): 44 W R (Eng) 454: 
65 L J Ch 465: 74 L T 599, Kennedy v. De 
Trafford. (Mortgagee is entitled to sell to 
anybody who can buy, provided, of course, 
that he deals fairly and properly in the 
ordinary way.) 

8. (1907) 2 Ch 292 (295): 23 T L R 660 : 76 
L J Ch 614: 97 L T 279, Nugent v. Nugent. 

9. *(’06) 5 Cal L Jour 95 (98) (DB), Bhaja 
Chawdhury v. Chunilal. 

(1856) 25 L J Ch 734 (736): 6 De G M & 
G 638 : 3 Jur (NS) 169: 5 W R (Eng) 188: 
26 L J Ch 128, Otter v. (Lord) Vaux. 
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gagee himself in the exercise of his power of sale is invalid. 1 The mortgagee 
retains, notwithstanding the purchase, the character of a mortgagee : his 
power of sale is not extinguished and if he again sells the property m the 
exercise of his power, the purchaser gets a good title. 2 In Henderson v. 
Astwood, 3 the mortgagee sold the property by auction in 1887 and purchased 
it himself through E. In 1890, when he wanted to sell the property as an 
owner he found that the sale of 1887 was inoperative and he still retained the 
character of a mortgagee. He, therefore, sold the property again in 1890 in 
the capacity of a mortgagee purporting to exercise the power of sale. When, 
in appeal, it was contended that the power of sale was destroyed or exhausted 
by the ineffectual attempt to exercise it in 1887, it was held that the proposi¬ 
tion on which the above contention was based was not founded on any 
principle and “ after the case of ‘Topham v. Duke of Portland, it was 
impossible to maintain that a power was extinguished by act done, apparently 
in execution of the power, but in reality in fraud of it. 

29. Position of the purchaser. — Though it is the mortgagee who sells 
the property, the purchaser does not get the rights of the mortgagee only. He 
acquires such title as the mortgagor possessed at the date of mortgage. His 
rights to the property come into existence for the first time on his purchase 
and he cannot be said to derive his title through the mortgagee. 2 

30. Sub-section (4).—This sub-section provides that the sale proceeds 
shall, after the discharge of the prior encumbrances, if any, be held by the 
mortgagee “in trust to be applied by him,’ , ‘firstly/ to the payment of costs, 
etc., incident to the sale, 1 and secondly’, to the satisfaction of mortgage-money, 
and costs, and other money due to the mortgagee, and that the residue shall 
be paid to the person entitled to the mortgaged property, etc. 13 It has been 
held that the words “in trust to be applied by him” are not restricted to. the 
cases referred to as firstly and secondly but also to the residue, and that such 
residue, therefore, bears the character of trust money in the hands of the 

mortgagee. 2 

In England, if such money remained in the hands of the mortgagee he 
is liable to pay interest on it. 3 If a mortgagee is in doubt or does not findji 


SECTION 69—NOTE 28 

1. (’43) 30 AIR 1943 Mad 301 (302): 210 Ind 
Cas 331, Egmore Benefit Society, Third 
Branch, Ltd. v. Aburupammal. 

(’29) 16 AIR 1929 Bom 24 (26): 113 Ind Cas 
313. Vallabhdas Mulji v. Pranshankar 
Narbheshankar. 

(1891) 1894 App Cas 150 (158): 6 R 450, 
Henderson v. Asfioood. 

(’42) 29 AIR 1942 Bom 46 (49): ILR (1942) 
Bom 83: 198 Ind Cas 646, Mulrajvirji v. 
Nainmul Pratap Mai. 

Also see Note 27 and S. 60. Note 25. 

Z. (1894) 1894 App Cas 150 (162): 6 R 450. 
Henderson v. Astiuood. 

3. (1894) 1894 App Cas 150 (162): 6 R 450. 

4. (1869) 5 Ch App 40: 39 L J Ch 259: 22 L T 
847: 18 W R (Eng) 235. 

SECTION 69—NOTE 29 

1. (’86) 10 Bom 49 (56) (DB), Purmanand Da* 
Jiwandas v. Jamnabai. 

2. (’01) 26 Bom 82 (87): 3 Bom L R 456 (DB). 
Chhabildas v. Motoji. 

SECTION 69—NOTE 30 

1. See also (1913) 1913, App Cas 299, (312): 


82 L J P C 65: 108 L T 273: 29 T L R 305, 
Me Hugh v. Union Bank of Canada. (Case 
of mortgage of moveables.) 

(1827) 38 E R 647 (648): 3 Russ 458 : 27 R B 
108. Ellison v. Wright. (Mortgagee Is 
entitled to be allowed all expenses properly 
incurred for recovery of mortgage-money.) 


la. (’42) 29 AIR 1942 Mad 232 (236): ILB 
(1942) Mad 287: 201 Ind Cas 62 (DB), 
Paramanand Doss Chata Doss & sons. 
Nannulal Kanji. 

2. (’18) 5 AIR 1918 Mad 1111 (1113): 40 Mad 
767: 38 Ind Cas 986 (DB), Pichu Vadhiar Y. 
Secretary of State. 

This is so in England; see (1839) 8 L J Ch 


139. Gouthwaite v. Ripon. 

\See also (1887) 35 Ch D 544 (549): 35 
W R (Eng) 645: 56 L J Ch 745 : 56 L T 848, 


_ 


v__ 1 


(1887) 35 Ch D 544 (550): 35 W R 


[See S '(1855) 25 L J Ch 29 (30): 3 Drew 3:« 
N R (Eng) 30. Matheson v. Clark. (Und 
lie particular circumstances it was nos 

allowed.)] 
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person who is entitled to it, it is his duty to deposit the money into Court.* 

If the sale proceeds are found insufficient to satisfy the mortgage-debt 
the mortgagee can bring a suit against the mortgagor for recovery of the 
remaining amount. 5 But if the power has been improperly exercised, it has 
been held, following the rule of English law that it is not open to the mort¬ 
gagee, who has put it out of his power to allow the mortgagor to redeem, to 
sue the mortgagor for recovering the balance of the mortgage-money.® 


69A. (1) A mortgagee having the right to exercise a power of sale 
Appointment of under section 69 shall, subject to the provisions of sub- 
receIver ‘ section (2), be entitled to appoint, by writing signed by him or 

on his behalf, a receiver of the income of the mortgaged property or any part 
thereof. 


(2) Any person who has been named in the mortgage-deed and is will¬ 
ing and able to act as receiver may be appointed by the mortgagee. 

If no person has been so named, or if all persons named are unable or 
unwilling to act, or are dead, the mortgagee may appoint any person to whose 
appointment the mortgagor agrees; falling such agreement, the mortgagee shall 
be entitled to apply to the Court for the appoinntment of a receiver, and any 
person appointed by the Court shall be deemed to have been duly appointed 
by the mortgagee. 


A receiver may at any time be removed by writing signed by or on 
behalf of the mortgagee and the mortgagor, or by the Court on application 
made by either party and on due cause shown. 


A vacancy in the office of receiver may be filled in accordance with 
the provisions of this sub-section. 

(3) A receiver appoined under the powers conferred by this section 
shall be deemed to be the agent of the mortgagor; and the mortgagor shall be 
solely responsible for the receiver’s acts or defaults, unless the mortgage- 
deed otherwise provides or unless such acts or defaults are due to the im¬ 
proper intervention of the mortgagee. 

(4) The receiver shall have power to demand and recover all the 

income of which he is appointed receiver, by suit, execution or otherwise, in 

the name either of the mortgagor or of the mortgagee to the full extent of 

the interest which the mortgagor could dispose of, and to give valid receipts 

accordingly for the same, and to exercise any powers which may have been 

delegated to him by the mortgagee in accordance with the provisions of this 
section. 


(5) A person paying money to the receiver shall not be concerned to 
inquire if the appointment of the receiver was valid or not. 



4. (1886) 35 Ch D 544 ( 550): 35 W R (Eng) 
* 645: 86 L J Ch 745 : 56 L T 848, Charlea v. 
Jonta. 

See (’85) 11 Mad 201 (203) (DB). Madras 
Deposit and Benefit Society v. Pasaanha. 
(NOTE.—Thl* point la not a decision of the 


Court—But the suit was for recovery of the 
remaining amount and no objection was 
taken to the suit on that ground.) 

6. (’26) 13 AIR 1926 Mad 841 (846. 848, 849): 

49 Ind Ca s 860 (DB). Puratawalkan Hindu 
J. S. Nidhi v. Kuddus Mean Sahib. 
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(6) The receiver shaii be entitled to retain out of any money received 
by him, for his remuneration, and in satisfaction of all costs, charges and 
expenses incurred by him as receiver, a commission at such rate not exceed¬ 
ing five per cent, on the gross amount of ail money received as is specified 
in his appointment, and, if no rate is so specified, then at the rate of five per 
cent, on that gross amount, or at such other rate as the Court thinks fit to 
allow, on application made by him for that purpose. 

(7) The receiver shall, if so directed in writing by the mortgagee, 
insure to the extent, if any, to which the mortgagee might have insured, and 
keep insured against loss or damage by fire, out of the money received by 
him, the mortgaged property or any part thereof being of an insurable nature. 

(8) Subject to the provisions of this Act as to the application of insur¬ 
ance money, the receiver shall apply all money received by him as follows, 
namely:— 

(i) in discharge of all rents, taxes, land revenue, rates and outgoings 
whatever affecting the mortgaged property; 

(ii) in keeping down all annual sums or other payments, and th# 
interest on all principal sums, having priority to the mortgage in 
right whereof he is receiver; 

(iii) in payment of his commission, and of the premiums on fire, life 
or other insurances, if any, properly payable imder the mort¬ 
gage-deed or under this Act, and the cost of executing necessary 
or proper repairs directed in writing by the mortgagee; 

(iv) in payment of the interest falling due under the mortgage; 

(v) in or towards discharge of the principal money, if so directed in 
writing by the mortgagee; 

and shall pay the residue, if any, of the money received by him to the person 
who, but for the possession of the receiver, would have been entitled to 
receive the income of which he is appointed receiver, or who is otherwise 
entitled to the mortgaged property. 

(9) The provisions of sub-section (1) apply only if and as far. as a 
contrary intention is not expressed in the mortgage-deed; and the provisions 
of sub-sections (3) to (8) inclusive may be varied or extended by the mort¬ 
gage-deed, and, as so varied or extended, shall, as far as may be, operate in 
like manner and with all the like incidents, effects and consequences, as if 
such variations or extensions were contained in the said sub-sections. 

(10) Application may be made, without the institution of a suit, to the 
Court for its opinion, advice or direction on any present question respecting 
the management or administration of the mortgaged property, other th^ 
questions of difficulty or importance not proper in the opinion of the Court 
for summary disposal. A copy of such application shall be served upon, and 
the hearing thereof may be attended by, such of the persons interested in 
the application as the Court may think fit 

The costs of every application under this sub-section shall be in the 
discretion of the Court. 

(11) In tliis section, “the Court” means the Court which would have 
jurisdiction in a suit to enforce the mortgage. 

a. Section 69A was inserted by Section 35 of the Transfer of Property (Amendment) Ac . 

(XX of 1929). 
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Synopsis I 

1. Analogous law. (sub-section (4) ). . 

2. History and scope of the section. 8. Payer need not inquire / su k_ 

3. Section not retrospective. section (5) ). v v 

4 . Mortgage by company—Ap- ! 9. Receiver’s commission (sub- 

pointment of receiver by mort- ; section (6) ). 

gagee after winding up of com- ! 10. Right of insurance (sub-section 

pany—Effect. I (7) ). 

5. Procedure of appointment (sub- j 11. Mode of application of money 

section (2) ). I (sub-section (8) ). 

• 6 . Receiver to be an agent of mort- j 12. Advice of Court (sub-section 
gagor (sub-section (3) ). (10) ). 

7. Power to take legal proceedings 13. “The Court” (sub-section (11)). 

Topic Indicator 

Position of receiver. See Note 6. Powers of receiver as to recovery of income. 

Powers of receiver as to application of income. See Note 7. 

See Notes 10 and 11. Who may be appointed receiver. See Note 5. 

1. Analogous law. — The provisions of sub-ss. (1) and (3) to (8) corres¬ 
pond to Ss. 101 (1) (iii) and 109 of the English Law of Property Act, 
1925 (15 Geo. V, Ch. 20) which run as follows : 

“ 101. (1) A mortgagee, where the mortgage is made by deed, shall, 
by virtue of this Act, have the following powers, to the like extent as if 
they had been in terms conferred by the mortgage deed, but not further 
( namely ) : 

(iii) A power, when the mortgage money has become due, to 
appoint a receiver of the income of the mortgaged property, or any part 
thereof; or, if the mortgaged property consists of an interest in income, 
or of a rent-charge or an annual or other periodical sum, a receiver of 
that property or any part thereof.” 

“ 109. (1) A mortgagee entitled to appoint a receiver under the 
power in that behalf conferred by this Act ‘shall not appoint a receiver 
* until’ he has become entitled to exercise the power of sale conferred by 
this Act, but may then, by writing under his hand, appoint such person 
as he thinks fit to be receiver. 

(2) A receiver appointed under the powers conferred by this Act, 
or any enactment replaced by this Act, shall be deemed to be the agent 
of the mortgagor; and the mortgagor shall be solely responsible for the 
receiver’s acts or defaults unless the mortgage deed otherwise provides. 

(3) The receiver shall have power to demand and recover all the 
income of which he is appointed receiver, by action, distress, or other¬ 
wise, in the name either of the mortgagor or of the mortgagee, to the full 
extent of the estate or interest which the mortgagor could dispose of, 
and to give effectual receipts accordingly for the same, and to exercise 
any powers which may have been delegated to him by the mortgagee 
pursuant to this Act. 

(4) A person paying money to the receiver shall not be concerned 
to inquire whether any case has happened to authorise the receiver to act. 

(5) The receiver may be removed, and a new receiver may be 
appointed, from time to time by the mortgagee by writing under his hand. 

(6) The receiver shall be entitled to retain out of any money 
I, received by him, for his remuneration, and in satisfaction of all costs. 
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ch a r ges, and expenses incurred by him as receiver, a commission at such 
ra te, not exceeding five per centum on the gross amount of all money 
f_ e .ceived, as is specified in his appointment, and if no rate is so specified, 
then at the rate of five per centum on that gross amount, or at such 
other rate as the Court thinks fit to allow, on application made by him 
for that purpose. 


(7) The receiver shall, if so directed in writing by the mortgagee, 
insure to the extent, if any, to which the mortgagee might have insured 
and keep insured against loss or damage by fire, out of the money received 
by him, any building, effects, or property comprised in the mortgage, 
whether affixed to the freehold or not, being of an insurable nature. 1 

(8) Subject to the provisions of this Act as to the application of 
insurance money, the receiver shall apply all money received by him 
as follows, namely: 

(i) in discharge of all rents, taxes, rates, and outgoings whatever 
affecting the mortgaged property; and 

(ii) in keeping down all annual sums or other payments, and the 
interest on all principal sums, having priority to the mortgage 
in right whereof he is receiver; and 

(iii) in payment of his commission, and of the premiums on fire, 
life, or other insurances, if any, properly payable under the 
mortgage deed or under this Act, and the cost of executing 
necessary or proper repairs directed in writing by the mort¬ 
gagee; and 

(iv) in payment of the interest accuring due in respect of any 
principal money due under the mortgage; and 

(v) in or towards discharge of the principal money if so directed 
in writing by the mortgagee; 

and shall pay the residue, if any, of the money received by him to the 
person who, but for the possession of the receiver, would have been 
entitled to receive the income of which he is appointed receiver, or wjbto 
is otherwise entitled to the mortgaged property.” 

Sub-section (2) with some variations corresponds to Ss. 12 and 15 of the 
Trustees’ and Mortgagees’ Powers Act (XXVIII of 1866) which run as 
follows: 


“12. Any person entitled to appoint or obtain the appointment of 
a receiver as aforesaid may, from time to time, if any person or persons 
has or have been named in the deed of charge for that purpose, appoint 
such person or any one of such persons to be receiver, or if no person 
be so named, then may, by writing delivered to the person or any one of 
the persons entitled to the property subject to the charge, or affixed on 
some conspicuous part of the property, require such last-mentioned 
person or persons to appoint a fit and proper person as receiver, and if no 
such appointment be made within ten days after such requisition, then 
may in writing appoint any person he may think fit. 

No person shall be ineligible for the office of receiver merely 
because he is an officer of the High Court.” 

“ 15. Every receiver appointed as aforesaid may be removed by the 
like authority, or on the like requisition as before provided with respect 
to the original appointment of a receiver, and new receivers may be 
appointed from time to time.” 

Sub-section (9) closely follows sub-ss. (3) and (4) of S. 101 of the 
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English Law of Property Act, 1925 (15 Geo. V, Ch. 20), which are as 
follows: 

(3) The provisions of this Act relating to the foregoing powers, 
comprised either in this section, or in any other section regulating the 
exercise of those powers, may be varied or extended by the mortgage 
deed, and, as so varied or extended, shall, as far as may be, operate in the 
like manner and will all the like incidents, effects, and consequences, as 
if such variations or extensions were contained in this Act. 

(4) This section applies only if and as far a's a contrary intention 
is not expressed in the mortgage deed, and has effect subject to the terms 
of the mortgage deed and to the provisions therein contained.” 

Sub-section (10) is analogous to S. 34 of the Indian Trusts Act, II of 
1882, which runs as follows : 

“ 34. Any trustee may, without instituting a suit, apply by petition 
to a principal Civil Court of original jurisdiction for its opinion, advice 
or direction on any present questions respecting the management or 
administration of the trust property other than questions of detail, diffi¬ 
culty or importance, not proper in the opinion of the Court for summary 
disposal. 

A copy of such petition shall be served upon, and the hearing 
thereof may be attended by, such of the persons interested in the applica¬ 
tion as the Court thinks fit. 

The trustee stating in good faith the facts in such petition and 
acting upon the opinion, advice or direction given by the Court shall be 
deemed, so far as regards his own responsibility, to have discharged his 
duty as such trustee in the subject-matter of the application. 

The costs of every application under this section shall be in the 
discretion of the Court to which it is made.” 

2. History and scope of the section. — The notion that the mortgagee 
can appoint a private receiver of the mortgaged property who is to act as the 
agent of the mortgagor is not familiar in this country, but has been borrowed 
from the English law, 1 where a mortgagee is the legal owner of the mortgaged 
property and is entitled to be in possession. The history of the rule in Eng¬ 
land was stated by Rigby, L. J., in ‘Gaskell v. Gosling’ 2 as follows : 

“He (i.e., the mortgagee in possession) did not come under any 
obligation to account to the mortgagor except in a suit for redemption. 
He was accordingly treated with exceptional severity in a suit for 
redemption, and made to account not only for what he actually received, 
but for what he might without wilful default have received. This was 
bad enough when there was only one mortgage, but the position became 
much worse when the mortgage was a second mortgage, since the second 
mortgagee could at any moment be turned out by the first . . . Still 
greater were the risks and less desirable the possession when the mort¬ 
gaged property consisted of or included, as it might do, property 
embarked in trade and subject to the vicissitudes of commercial business 
.... The Courts also favoured any means which would enable the mort¬ 
gagee to obtain the advantages of possession without its drawbacks 
Mortgagees began to insist upon the appointment by the mortgagor of 
a receiver to receive the income, keep down the interest on incumbrances, 

SECTION 69A—NOTE 2 118: 47 Ind App 265 (PC).) 

1. (T8) 5 AIR 1918 Cal 557 (569, 570): 40 Ind 

Cas 865 (DB), Syam Peary v. Eastern Mort - Z ‘ (1896) 65 L J Q B 435 (446, 447): (1896) 1 
Cage Co. Ltd. (Affirmed In AIR 1921 PC Q B 669 (691. 692, 693): 74 L T 674. 
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and hold the surplus, if any, for the mortgagor, and to stipulate often that 
the receiver should have extensive powers of management. Presently 
mortgagees stipulated that they themselves should in place of the mort¬ 
gagor appoint the receiver to act as the mortgagor’s agent . ... So 
common did this practice of appointing receivers by agreement between 
the parties become that, first by Lord Cranworth’s Act (23 & 24 Viet., 
c. 145) to a limited extent, and afterwards by the Conveyancing and Law 
of Property Act, 1881, in a more general manner, a power to the mort¬ 
gagee to appoint a receiver who was to be agent of the mortgagor, was 
made a usual incident of mortgages when not excluded by agreement 
between the parties.” 


In this country The Trustees’ and Mortgagees’ Powers Act (XXVHL 
of 1866) first introduced provisions corresponding to the English rule with 
certain restrictions. But the scope of that Act was confined to those cases 
only to which the ‘English law’ was applicable. 3 In cases to which the English 
law was not applicable, the mortgagee had no power to appoint a private 
receiver of the mortgaged property, but it was recognised that a ‘mortgagor 
could’, by agreement of parties, appoint a receiver, nominated by the mort¬ 
gagee and that such receiver would be the agent of the mortgagor. 4 

This section closely follows S. 109 of the English Law of Property Act, 
1925. Its provisions are more extensive than those of the Trustees’ and Mort¬ 
gagees’ Powers Act, 1866, in that, firstly, a receiver may now be appointed in 
respect of the income generally and not merely of the rents and profits and, 
secondly, a receiver may now be appointed in respect of ‘all’ mortgages where 
there is an express power of sale under S. 69 and not merely in the case of 
English mortgage's. 

The provisions of the Trustees’ and Mortgagees’ Powers Act, 1866, are 
now virtually repealed by this provision to the extent to which the provisions 
of this Act are applicable. But the former Act would still apply to cases 
arising in provinces to which this Act doets not apply and to English mortgages 
executed before this Section was introduced. 5 

3. Section not retrospective. — This section is one of those sections 
referred to in S. 63 of the amending Act of 1929, as not having a retrospective 
operation. Consequently, a mortgagee under a mortgage executed before 
1929 cannot, even if he has a right of private sale, get the benefit of this 
section. He will, however, have a right to appoint a receiver under the 
provisions of the Trustees’ and Mortgagees’ Powers Act, 1866. 1 

4. Mortgage by company — Appointment of receiver by mortgagee 
after winding up of company—Effect.—See the undermentioned cases. 1 


3. (’38) 25 AIR 1938 Cal 507 (509): 177 Ind 
Cas 327, Cohen v. Baidyanath. (Mortgage 
of 1928 and governed by English law. 
Decided under the Act of 1866.) 

4. (’18) 5 Am 1918 Cal 557 (570. 571): 40 Ind 
Cas 865 (DB). Syam Peary v. Eastern Mort¬ 
gage Co. Ltd. (Affirmed in AIR 1921 P C 
118: 47 Ind App 265 (PC).) 

5. See Note 3. 

SECTION 69A—NOTE 3 

1. (’38) 25 Am 1938 Cal 507 (509): 177 Ind 

Cas 327, Cohen v. Baidyanath. 

(’36) 23 AIR 1936 Cal 646 (649): ILR (1937) 
1 Cal 359: 170 Ind Cas 274. D. E. D. Cohen 
v. Baidyanath Moofcerjee. 

SECTION 69A—NOTE 4 

1. (1889) 37 W R (Eng) 726 (730), In re Pound 


Henry Son <fc Hutchins. (Petition to wind 
up company — Order to wind up passed 
thereon — Debenture-holders, acting under 
powers given by the debentures, appointing 
receiver and applying for possession of 
assets of the company—Application dis¬ 
allowed holding that Court had power to 
impose terms on debenture-holders — Offi¬ 
cial Liquidator appointed receiver also on 
behalf of the debenture-holders.) 

(1891) 60 L J Ch 190 (194): (1891) 1 Ch 475 
(481): 64 L T 306: 39 W R (Eng), 617, In re 
Stubs; Barney v. Stubbs. (Receiver appoint¬ 
ed in debenture-holder’s action after peti¬ 
tion for winding up was presented but 
before order for winding up was made— 
Official Liquidator also appointed subse¬ 
quently— Held, debenture-holder* were at 
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5. Procedure of appointment (sub-section (2) ).—The mortgagee can 
appoint as receiver only— 

(a) a person named in the mortgage-deed and who is able and willing 
to act as such, or 

(b) if no person is so named or if all the persons named are unable or 
unwilling to act or are dead, then ‘any person to whose appoint¬ 
ment the mortgagor agrees/ 

Failing such agreement the mortgagee ‘can only apply to the Court’ for 
the appointment of a receiver. In this respect, this section differs from the 
Trustees’ and Mortgagees’ Powers Act, XXVIII of 1866, and from the English 
Law of Property Act, 1925. Under the Act of 1866, if no person is named in 
the deed, the mortgagee has to ask the mortgagor in writing to appoint a fit 
and proper person as a receiver and if the mortgagor does not comply with 
this request within the time prescribed in the Act, the mortgagee can appoint 
an y person whom he thinks fit. Under the English Act the mortgagee has 
got the sole power of appointment and need not even ascertain the wishes 

of the mortgagor. 1 

The receiver can be removed at any time if both the mortgagor and 
the mortgagee join together for that purpose. The removal must be by 
writing signed by or on behalf of them both. If they do not so join, either of 
them can apply to the Court for the removal of the receiver. 

For the filling up of a vacancy in the receivership the procedure would 
be the same as that for the appointment of a receiver. 

6. Receiver to be an agent of mortgagor (sub-section (3) ). — Though 
the appointment of the receiver under this section is made by the mortgagee, 
he is deemed to be an agent of the mortgagor 1 and it is the mortgagor who is 
responsible for the acts and defaults of the receiver, unless the mortgage deed 
provides otherwise or unless the acts or defaults of the receiver are due to 
the improper intervention of the mortgagee. 

In the undermentioned English cases 2 a receiver appointed after the 
death of the mortgagor was held to be an agent of the executor of the 
mortgagor. 

7. Power to take legal proceedings (sub-section (4) ). —This sub-section 
gives the receiver authority to demand and recover the income of the mort¬ 
gaged property by all legal means. He can take legal proceedings either in 
the name of the mortgagor or the mortgagee. When the mortgagor is dead, 
the receiver can file a suit in the name of the heir-at-law of the mortgagor. 1 

Where he sues to recover a sum of money on the basis of a new contract 
entered into by him, the defendant cannot seek to set off against the claim 
a debt incurred by the mortgagor prior to the date of the appointment of the 
plaintiff as receiver. 2 

8. Payer need not inquire (sub-section (5) ).—Sub-section (5) absolves 

liberty to• continue their action notwith¬ 
standing order for winding up.) 

SECTION 69A—NOTE 5 

1. See Section 109 sub-s. (1) of the Law of 

Property Act. 1925 (15 Geo. V. Ch. 20) in 

Note 1. 

SECTION 69A—NOTE 6 
1 . (-41) 28 AIR 1941 Cal 308 (311): 195 Ind 

Cas 141 (DB), Banerjea N. & Co. Firm v. 


Wilfred John Younie. 

2. (1899) 68 L J Ch 517 (519): (1899) 2 Ch 
107 (117): 80 L T 827: 47 W R (Eng) 579: 
15 T L R 389. In re Hale; Lilley v. Food. 
SECTION 69A—NOTE 7 

1. (1889) 38 W R (Eng) Dig 137 (137): 24 L R 
Ir 498, Fairhome v. Kennedy. 

2. (*41) 28 AIR 1941 Cal 308 (310): 195 Ind 
Cas 141 (DB). Banerjee N & Co. Firm r. 
Wilfred John Yonuie. 
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a ?- e r!° n pay ! ng money to receiver from any duty to enquire about the 
validity or otherwise of the appointment of the receiver. There is no provi¬ 
sion m the Trustees and Mortgagees’ Powers Act, 1866, corresponding to this, 
but under section 14 of that Act the receiver i!s entitled to give ‘effectual 
receipts for all rents, issues and profits of the property of which he was a 


9. Receiver’s commission (sub-section (6).) — In the absence of an 
application made by the receiver for the purpose, the order appointing him 
cannot fix any commission exceeding five per cent., on the groste receipts. 
But the c oui’t is not prevented from fixing a higher rate of commission ‘on an 
application made by the receiver therefor. In the absence of any specification 
ot the rate of commission in the order of appointment and in the absence of 

amount Catl ° n ^ rece * ver > 1S entitled to five per cent., on the gross 


, . commission allowed by this section to the receiver & intended to 

be m lieu of, not only his remuneration, but all costs, charges and expenses, 
incurred by him as receiver. 


The commission allowable under this section can be taken by the 
receiver after the payments, if any, referred to in sub-s. (8), elk (i) and (ii), 
have been made. . v 7 v 

10. Right of insurance (sub-section (7)). —The receiver can insure the 

mortgaged property against loss or damage by fire, under this sub-section, if 

he is so authorised in writing by the mortgagee. This power is allowed only 

to that extent to which it could have been exerci'sed by the mortgagee himself. 

1 he premium on such insurance is to be paid from out of the moneys received 
by the receiver. 

11. Mode of application of money (sub-section (8) ). — The income of 
the property must be applied by the receiver in the order mentioned in this 
sub-section. The cost of necessary and proper repairs directed by the mort¬ 
gagee must be paid in priority to the payment of interest on the mortgage- 
money. 

No money is to be applied towards the ^satisfaction of the principal 
money due on the mortgage unless so directed by the mortgagee in writing. 
The surplus money, if any, is to be paid to a person who would have been 
entitled to it if no receiver had been appointed. 

There is no such provision in the Trustee’s and Mortgages’ Powers Act, 
1866, but in the undermentioned case 1 governed by that Act, an expenditure 
by the receiver for necessary repairs, directed by the mortgagee, and before 
applying the money towards the payment of interest on the mortgage amount, 
was held legal and valid following the rule of English law in that respect 

12. Advice of Court (sub-section (10) ). — It is conceived that the 
application referred to in this sub-section may be made by the mortgagor, or 
the mortgagee or the receiver. 

13. “ The Court ” (sub-section (11) ). — The applications referred to in 
sub-ss. (2) and (10) ishoulld, by virtue of this sub-section, be made to that 
Court, which would have jurisdiction to entertain a suit to enforce the 
mortgage. 


SECTION 69A—NOTE 11 
1- (’38 ) 25 AIR 1938 Cal 507 (511): 177 Ind 


Cas 327, Cohen v. Baidyanath. 
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* «.• 70 ' Yu Sfter th * d ?* <>f a "ortgage, any accession is made to 

sagedT^eay m0r *‘ *”!*“** ‘ hc “°*S»gee, in the absence 

K -uSt“ y ; be en“L:dTo n n^‘c°c^or ,rary ’ ^ *" * he P “ rp — “ f 


<a> A mortgages to B a 
creased by alluvion. For the 
increase. 


J Illustrations . 

certain field bordering on a river. The field is in- 
purposes of his security, B is entitled to the in- 


a housitn lr^T S r 2 Pl0t ° f ^ iId!n 8 Ia,,d B afterwards erects 

For Purposes of his security B is entitled to the house as 


SYNOPSIS 

2! Aw^ion. 3a, “For the purposes of the security.” 

3. Accession by mortgagor’s represents- * after the date of a mortgage.” 

tlves * 5. “Contract to the contrary.” 

... . . TOPIC INDICATOR 

Accession after extinction of mortgage. See Note 4. 

Accession after mortgage decree. See Note 4. 

Instances of accessions passing to mortgagee. See Note 2. 

1. Scope.— As has been seen in Note 1 on a 63 this section also is based 
on the principle that the accessory follows the principal. As observed in the un¬ 
dermentioned case 1 this section enacts a "common rule of equity that accessions to 

me P J ™ P . ert ? nr T' Sage<i belong for the purpose of the security to the mortgagee.” 
The distinction between this section and S. 63 is that under this section the mortga- 
gee is entitled to the security of the accession, whether acquired by himself or by 
the mortgagor. In the latter case he is not bound to bear any portion of the ex¬ 
penses incurred by the mortgagor in acquiring such accession. Under S. 63, how¬ 
ever, the mortgagor is not entitled to certain accessions acquired at the expense of 
the mortgagee unless he pays the expenses. 


# . r?' ^ cce r ^ i | on ;— A* *? constitutes an “accession,” see Note 1 on sec¬ 

tion 63. I he following are further illustrations of accessions to the mort-a^ed 
property within the meaning of this section: ° 

(1) Where A, a Burman, mortgaged his interest in certain property to X 
and subsequently by the death of his wife A’s interest was increased to 
that of an absolute interest in the property, the increase was held to be 
an accession to the security of which the mortgagee would be entitled. 1 

(2) Trees planted on the mortgaged property (grove) after the date of the 
mortgage. 2 

(3) Where after the date of the mortgage of certain zamindari property of 
zamindar chowkidari chakran lands were released in favour of the za- 
mindar by the Collector, such lands become an accession to the mort¬ 
gaged property, to the security of which the mortgagee would be enti¬ 
tled. 3 


(4) A, who owned a portion of a mouza and was in adverse possession of 
another portion of it, mortgaged the whole of it to X. Subsequently, 
the mouza was diluviated by a river, and after some years a new chur 
was formed the area of which was larger than the old mouza. The 


■» Section 70—Note 1 

1. <T7) 4 AIR 1917 Pat 268 ( 273): 2 Pat 
L Jour 293 : 39 Ind Cas 564 (DB), Bhu- 
pendra Nath * v. Aft. fPafib-un-Nissa Be gam. 
(Per Roe, J.) 

Section 70—Note 2 

1. (*38) 25 AIR 1938 Rang 108 (108): 176 


Ind Cas 929, Mating Chit Khin v. V. Ba- 

2. (’30) 122 Ind Cas 333 ( 334) (Oudli), Tha- 
kur Din Pande V. Ram Bharose. 

3. CIO) 8 Ind Cas 828 ( 831) (DB) (Cal). 
Rakhal Das v. Madhab Chandra. 
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mortgagor took possession of the new chur and perfected his title to it 
by 12 years’ adverse possession. It was held that the chur must be con¬ 
sidered an accession to the mortgaged property under this section. 4 

(5) A, the mortgagor acquires, by inheritance the rights of a prior mort¬ 
gagee. The acquisition enures to the benefit of the subsequent mortga¬ 
gee the value of whose security is thereby increased. 411 

See also the undermentioned cases. 4b 

The following are not accessions within the meaning of this section: 

(1) Acquisitions by purchase or by adverse possession by the mortgagor of 
property adjacent to the mortgaged property. 5 

(2) Where X leases his property first to A, then mortgages the same to B 
and thereafter sells his equity of redemption to A, it has been held by 
the High Court of Calcutta that the leasehold interest in the hands of A 
does not merge in the equity of redemption in his hands and that the 
leasehold interest cannot be considered an accession to the mortgaged 
property. 6 

^3) The accrual of sir rights in khudkast land subsequent to the mortgage 
though ordinarily an accretion to the mortgaged property under this 
section, would not be so if there is a special enactment to the contrary, 
e.g., section 49 of the C. P. Tenancy Act. 7 

3. Accession by mortgagor’s representatives. — The section does not 
say by whom the accession is made. The accession may be made by natural cau- 
ses, such as alluvion, or by the mortgagor or any other person. As has been seen 
in Note 3 on S. 63, a building or other structure erected by the owner on his own 
land will be an accession as is shown by illustration (b) to this section. The words 
“mortgagor” and “mortgagee” in this section as well as in S. 63 will include their 
lepresentatives and the principles applicable to buildings erected on mortgaged 
land by a mortgagor or a mortgagee will apply equally to their representatives. 
Ihus, the auction-purchaser in execution of a prior mortgage decree will be a rep¬ 
resentative of the mortgagor and a building erected by him on the land will be an 
accession to the property to the security of which the mortgagee would be entitled. 1 
Where X made a first mortgage of his sir land in favour of A and a second mort¬ 
gage in favour of B, and B foreclosed his mortgage against X and thereafter ac¬ 
quired by surrender from X the occupancy rights in the land, it was held by the 
Judicial Commissioner’s Court of Nagpur that B was, after his foreclosure, in the 


4. (’39 ) 26 AIR 1939 Cal 275 (277): 181 Ind 
Cas 867 (DB), Saila Bala Devi v. Stvorna 
Moyee Devi. 

4a. (’15) 2 AIR 1915 All 242 (243): 37 All 
.309: 28 Ind Cas 973 (DB), Badan v. Mu- 
rari Lai 

4b. (’45) 32 AIR 1945 Bom 248 (251): ILR 
(1945) Bom 294: 221 Ind Cas 535 (DB), 
Shripad Laxman v. Kashi bai Dinkar. (If 
mortgagor of a house puts up new rooms, 
enlarges hath rooms and puts in sanitary 
applances etc., at great cost, all these would 
go as securety to the mortgagee—Shop 

with site on which it was standing mort¬ 
gaged—Shop destroyed by fire and new 
one constructed—New shop is accession to 
mortgaged property within S. 70.) 

(’41) 28 A I R 1941 Pesh 49 (50): 195 

Ind Cas 322 (DB), Abdul Qayum Khan v. 
Mt. Turi. (The superstructure built on the 
mortgaged site is an accession to the mort¬ 
gaged property.) 

5. (’39) 26 AIR 1939 Cal 275 (277): 181 Ind 


Cas 867 (DB), Saila Bala Devi v. Stvorna 
Moyee Devi. 

[See also (’33) 20 AIR 1933 Rang 81 (82): 
146 Ind Cas 674, Tay Gyi v. Maung Yan. 
(Considerable new land cleared by the 
mortgagor.) 

6. (’39) 26 AIR 1939 Cal 692 (698): I L R 
(1939) 2 Cal 551: 188 Ind Cas 17 (DB), 
Suraj Chandra v. BeharilaL, (Per Roxburgh, 

J.) 

7. (’33) 20 AIR 1933 Nag 104 (106): 29 
Nag I, R 142: 142 Ind Cas 603, Rajeswar 
v. Mt. Rukhma. 

Section 70—Note 3 

l.t(’31) 18 AIR 1931 All 277 (286): 53 All 
3.34: 132 Ind Cas 401 (FB), Nannu Mai v. 
Ram Chander. 

r But see (’81) 1881 Pun Re* No. 94. p. 207 
(209) (DB), Muhammad Natvaz v. Uttam 
Singh. (Building by purchaser of equity of 
redemption—Mortgagee not entitled—Sub¬ 
mitted wrong.)] 
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same position as the mortgagor, and that the acquisition by him was an accession 
to the mortgaged property under this section. 2 

3a. “For the purposes of the security.” — The mortgagee is entitled 
under this section to the accession only for the purposes of the security and not for 
any other purpose. X mortgaged 22 items of property to Y in 1916. Y subsequent¬ 
ly in 1925 purchased some of these items himself. At that time, the other items 
not purchased had increased in value owing to improvements. Y sued to enforce 
his mortgage against these latter items and claimed to apportion the mortgage am¬ 
ount thereon, according to the value of the property on the date of his purchase. 
It was held that the rule that the mortgagee was entitled to the benefit of accession 
to the property by reason of improvements, was not applicable for the purpose of 
apportioning the mortgage-money between the items purchased by him and the 
items not purchased. 1 

4. “If, after the date of a mortgage.” — Section 63 provides that the 
accession should be received during the continuance of the mortgage. This sec¬ 
tion while stating the fact that the accession should have been received “after the 
date of a mortgage” does not expressly state whether it should have been received 
during the continuance of the mortgage. It has been held by the High Court of 
Madras that even for the purposes of this section, the accession must have been re¬ 
ceived before the mortgage becomes extinguished, and that the acquisition by the 
mortgagor after the mortgaged property has been sold in execution of the mortgage 
decree cannot be considered an “accession” to the mortgaged property to the secu¬ 
rity of which the mortgagee is entitled. 1 * 2 

In thp undermentioned case 3 it was held that an accession to the mortgaged 
property after the date of the mortgage and before the mortgage decree was passed, 
may be sold in execution of the decree even though such accession is not specifically 
mentioned in the decree. Under the present law a mortgage decree for sale 
does not extinguish the mortgage security. Therefore under S. 70 the mortgagee 
decree-holder is entitled to have his decree satisfied by date of an accession made 
to the mortgaged property after the passing of the decree. 4 

5. “Contract to the contrary.” — The rules as to accession in Ss. 63 and 
70 are only applicable where there is rio contract to the contrary. In other words 
the parties may contract that an accession is not liable to be redeemed or that the 
mortgagee is not entitled to the security thereof. The contract need not be express 
but may be implied. The view has been expressed in the undermentioned case 1 that 
the words “in the absence of a contract to the contrary” suggest that the parties con¬ 
templated by the section are those who are bound by the contractual relations of 
mortgagor and mortgagee and not independent third parties, and that, therefore. 


2. (’29) 16 AIR 1929 Nap 225 (226): 25 Nap 
L R 12: 127 Ind Gas 349, Bhagwantrao v. 
Subhkaran. 

Section 70—Note 3a 

1. (’42) 29 AIR 1942 Mad 44 (47): 201 Ind 
Gas 612 (I)B), Arunagiri Mudaliar V. Ra- 
dhakrishun Ayyar. 

Section 70—Note 4 

1-2 (’21) 8 AIR 1921 Mad 627 ( 628, 629): 
70 Ind Cas 367 (I)B) Sivananjiah v. Sithy 
Goudar. 

3. (’35) 22 AIR 1935 Rang 522 (522, 523): 
160 Ind Cas 763. Jamini Bala v. Bank of 

hettinad Ltd. 

4 (‘45) 32 AIR 1945 Bom 248 ( 250): ILR 
(1945) Bom 294 : 221 Ind Cas 535 (DB), 
Shripad Laxman v. Kushibai Dinkar. 

[But see (’21) 8 AIR 1921 Pat 188 (189): 6 
Pat L Jour 387 : 63 Ind Cas 552 (DB) 


Hardhan v. Hargobind (Note— In the II 

Edition of this book the following criti¬ 
cism appeared as a critical note after the 
citation of this case:— “Under the present 
law, the effect of a final decree for sale is 
not to extinguish the mortgage security or 
the right to redeem. (See the Commentaries 
on the Civil Procedure Code 1908, 0.34 R. 
5, Note 13 in the Appendix) This case 
therefore cannot be considered good law, in 
so far as it holds that a decree for sale will 
extinguish the mortgage security.” This cri¬ 
ticism has since received full support from 
the decision in AIR 1945 Bom 248: ILR 
(1945 ) Bom 294 cited above.) ] 

Section 70—Note 5 

1. (’31) 18 AIR 1931 All 277 (284, 285): 53 
All 334: 132 Ind Cas 401 (FB), Nannu Mai 
v. Ram Chander. (Per Sulaiman, J.) 
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this section and S. 63 apply only as between the mortgagor and the mortgagee and 
their representatives. 

It has been held that there can be a contract to the contrary within the 
meaning of S. 70 read with S. 100 in the case of a charge created by a compro¬ 
mise decree as the parties are not prevented from contracting out of the rights 
created under such a decree. 2 


71. When the mortgaged property is a lease * *J, and the 
Renewal of mort- mortgagor obtains a renewal of the lease, the mortgagee, 
gaged lease. in the absence of a contract to the contrary, shall, for the 

purposes of the security, be entitled to the new lease. 

a. The words “for a term of years” were omitted by Section 36 of the Transfer of Proper¬ 
ty (Amendment) Act, 1929 (XX of 1929). 

Synopsis 

1. Legislative changes. gage. 

2. Scope of the section. 6. Renewal of lease rendered impossible 

3. ‘‘Renewal of the lease.** —Effect. 

t. fraudulent renewals. 7. “In the absence of a contract to the 

5. Effect of surrender of lease on mort* contrary.” 

1. Legislative changes.— The words “for a term of years” after the words 
“a lease” have been omitted from this section by S. 36 of the Transfer of Property 
(Amendment) Act, 1929 (Act XX of 1929), as they were unnecessary. 1 


2. Scope of the section.— It is a well established principle of law that 
where a trustee or other person in a fiduciary position gains for himself any ad¬ 
vantage by availing himself of his character as trustee or person in a fiduciary po¬ 
sition, he must hold the advantage so gained for the benefit of the persons whose 
interests he was hound to protect. 1 Tlius, where a lease is renewable by custom or 
contract, a renewal of the lease by a person who is a trustee, an agent or other per¬ 
son in a fiduciary position, enures to the benefit of the persons beneficially interest¬ 
ed in the lease. 2 The principle has been extended so as to apply to persons who 
cannot be said to occupy clearly a fiduciary position, but who are in a special po¬ 
sition with respect to other persons, by virtue of which they owe a duty to such per¬ 
sons. 3 The persons in such special position may be said to be in a quasi-fiduciary 
position. 4 Thus, a tenant for life, co-owner, mortgagee or other qualified owner 
of any property, gaining, by availing himself of his position as such, an advantage 
in derogation of the rights of other persons interested in the property, will be in a 
quasifiduciary position, and must hold the advantage for the benefit of the persons 
interested in the property. 5 This has been recognised by S. 90 of the Trusts Act, 
1882, illustration (a) whereof runs as follows: 

“A. the tenant for life of leasehold property, renews the lease in his own 
name and for his own benefit. A holds the renewed lease for the bene¬ 
fit of all those interested in the old lease.” 


2. (’46 ) 33 AIR 1946 Mad 293 (294), Jagadee- 
sa v. Bavanambal Ammal. (Where there is 
a statutory charge or lien which springs 
into existence as soon as a certain thing is 
done, there is no right in the parties to al¬ 
ter or obliterate the charge.) 

Section 71—Note 1 

1. See Special Committee’s Report, clauses 
27, 28 and 35 (Sections 64, 65 and 71) 
Printed on page 85 (113). 

Section 71—Note 2 

1. See Section 88 of the Indian Trusts Act, 
1882. 

2. Halsbury, Laws of England, Vol. 28 pages 
47, 48; compare Section 90, Illustration (a), 
Indian Trusts Act, 1882. 


(1884) 26 Ch D 590 ( 599): 53 L J Ch 689: 
51 L T 87 (89): 32 W R (Eng) 714, In re 
Lord Ranelagh's Will. (Trustee.) 

(1804) 8 R R 178 (188): 11 Ves 383: 15 Ves 
236, James v. Dean. (Do.) 

(1905 ) 53 W R (Eng) 651 (651): 93 L T 
298 ( 301): (1905) 1 Ch 620 ( 630): 74 L 
J Ch 300, Bevan v. Webb. (Do.) 

3. t(1903 ) 51 W R (Eng) 504 (507): 88 L 
T 403 ( 406): (1903 ) 2 Ch 40 (60, 61): 72 
L J Ch 473, Re Biss; Biss v. Biss. 

4. See Snell, Principles of Equity. 11th 

p. 132. See Section 3 of the Specific Re¬ 
lief Act, 1877, where the words “construe- 
tive fiduciary ownership” are used. Se£ also 
Illustration (d) to that section. 
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The same principle has been recognised by S. 64 and this section with re¬ 
gard to renewal of mortgaged leases. The former provides that if a mortgagee ob¬ 
tains a renewal of a lease which is the subject-matter of the mortgage, the mortga¬ 
gor will, on redemption, have the benefit of the new lease; while this section pro¬ 
vides that if the mortgagor obtains a renewal of the mortgaged lease, the mortgagee 
will, for the purposes of the security, be entitled to the new lease. The mortgagor 
and the mortgagee both occupy a special pisition in respect of the original lease that 
is mortgaged, and, as such, owe a duty to each other, and, consequently, the new 
lease is subject to the same equities as the original one. 6 The theory on which the 
principle rests is that, in such cases, the new lease is a graft upon the old lease and 
forms part of the original security. 7 As was stated in Rakestraw v. Brewer 8 "this 
additional term comes from the old root, and is of the same nature, subject to the 
same equity of redemption.” 9 

The new lease cannot strictly be called an accession to the old lease within 
the meaning of S. 70 and has, therefore, been dealt with separately by this section. 

3. “Renewal of the lease.” — It is not necessary for the application of 
this section that the renewal of the lease should have been in pursuance of any co¬ 
venant for renewal. 1 Nor is it necessary that the renewal should take place before 
the expiry of the old lease. A renewal, even after the expiry of the old lease, would 
enure to the benefit of the mortgagee. 2 In Villa v. Ret ley. 3 V was a lessee of cer¬ 
tain property and had mortgaged the leasehold right to D by deposit of title deeds 
in or about the year 1910. The lease expired in 1917. but V continued in possession 
and the landlord accepted rent from her. In 1919, D transferred the mortgage to 
one P. In 1921, V obtained a renewal of the lease from the landlord. It was con¬ 
tended, inter alia, that, as the renewal was effected long after the expiry of the 


5. (1768) 27 E R 433 (434, 435): Amb 668 
(670). Taster v. Marriott. (Tenant for life 
—Renewal by.) 

(1773) 27 E R 474 (476): Amb 734 (737), 
Owen v. Williams. (Do.) 

(1783) 28 E R 1080 (1081): 1 Bro C C 197, 
Pickering V. Voules. (Do.) 

(1857) 1 De G & J 598 ( 601): 118 R R 249: 
27 L J Ch 23: 4 Jur (N S) 647: 6 W R 
(Eng) 20, Yem v. Edwards. (Advantage re¬ 
ceived by tenant for life.) 

(1823) 147 E R 697 (700, 701): 12 Prire 197 
(210, 211): 26 R R 650, Foctor v. Philpott. 
(Renewal by mortgagee of lease.) 

(1905) 53 W R (Eng) 651 (651): (1905) l 
Ch 620 ( 630) : 93 L T 298: 74 L J Ch 300, 
Revnn v. Webb. (Renewal by partner.) 
t (1808) 12 R R 1 (4): 1 Ball & B 29. Nes¬ 
bitt v. Trednnick. (Renewal by mortgagee.) 
[.See also (1815) 17 R R 95 (99): 3 Mer 347, 
Hardman V. Johnson .1 

6. t(1903 ) 51 W R (Eng) 504 (507): (1903) 
2 Ch 40 ( 62): 88 L T 403: 72 L J Ch 473, 
Re Biss; Biss v. Biss. 

[See also] (’43) 1943 Ch 59: 112 LJ Ch. 57: 
(1942) 2 Aik E R 680, Nelson v. Hannam. 
fl-ease with option to purchase, the freehold 
reversion—Mortgage of lease—Assignment of 
option to mortgagee—Mortgagee exercising 
option and acquiring freehold interest—Re 
demption of mortgage—Mortgagor entitled 
i to have the free hold interest transferred to 
him.) 

7. (1842) 59 R R 746 ( 750): 2 Dr & War 
39.3: 11 Con & L 486. Smith v. Chichester. 

(190.3) 51 W R (Eng) 504 ( 5071: (1903) 

/ 2 Ch 40 (62): 88 L T 403: 72 L J Ch 473. 


Re Biss; Biss v. Biss. 

(1905) 53 W R (Eng) 651 (651): (1905) 
1 Ch 620 ( 625): 93 L T 298: 74 L J Ch 
300, Reran v. If'ebb. 

(’21) 62 Ind Cas 692 (694) <DB) (Cal), Ab¬ 
bas Ali Sarkar v. Stdimuddin Sarkar. (Mort¬ 
gagee renewing a lease does only graft up¬ 
on his stock.) 

(1676) 22 K R 1026 (1026): 2 Freem Ch 13, 
Rush nor ill's case. 

t (1808 > 12 R K 1 (4): 1 Ball & B 29, Nes¬ 
bitt v. Trednnick. 

8. (1729) 2 P Wms 511 (513): 24 E R 839. 

9. .See also (’79) 5 Cal 198 (210, 211): 6 Ind 
App 145 (PC), Kishendatt Rajah v. Mum- 
taz Ali Khan. 

Section 71—Note 3 

1. (1885) 33 W R (Eng) 578 ( 579): 29 Ch 
I) 231 (234): 52 L T 458: 54 L .1 Ch 757, 

Leigh v. Barnett. 

I Sep also (1862) 1 Bom NCR 22 (27) (SB), 
Vishnu Trimbak v. Tatia. (After the deatli 
of the mortgagor Inamdar. the lands were 
continued to his representatives subject to 
the payment of assessment, but the right to 
hold the lands rent-free was ruled by Gov¬ 
ernment to have erased— Held that the lands 
continued chargeable in the hands of the 
representatives with any valid specific liens 
created upon the lands \ry the Inamdar. )| 

2. (1802 ) 32 K R 71 (75), Moody v. Ma¬ 
thews. 

(1804 ) 8 R R 178 (188): 11 Ves .383: 15 Ves 

236. James v. Dean. (Renewal by executor 
—I .rase ex [tired during life-time of testator 
who held over till death.) 
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lease, the mortgagee could not get the benefit of the lease. It was held, firstly, that 
the mortgagee uas entitled to the benefit of the lease by virtue of this section, and 
secondly, that under S. 116 of the Transfer of Property Act, the acceptance of rent 
by the landlord from V operated as a continuance of the tenancy in favour of V till 
the date of its renewal. In Sham Das v. Batul Bibi 4 their Lordships of the Allaha¬ 
bad High Court observed as follows: 

‘Tn the case of a mortgage or charge upon leaseholds, if a new lease be 
obtained by a mortgagor, either on a forfeiture of the original lease or by 
other means, the owner of the mortgage or charge will have the benefit of 
the new lease for the purpose of his security, and yet the mortgagor could 
not, at the time of the mortgage, have transferred the new lease to the mort¬ 
gagee as it uas not in existence” 

4. Fraudulent renewals.— The mortgagee would be entitled, under this 
section, to the new lease, though the lessee, in taking such new lease did not intend 
to hold it for the benefit of the mortgagee. A renewal of the lease procured dis¬ 
honestly by the mortgagor would, with greater force, enure to the benefit of the 
mortgagee. Where an assignee of a mortgaged lease, finding that the lease was 
subject to a very onerous charge, induced the lessor, who happened to be his friend, 
to take advantage of a forfeiture, intentionally incurred for the purpose, and after 
the collusive proceedings for forfeiture were completed, got a new lease of the same 
property on the same terms, it was held that the renewed lease was subject to the 
mortgage. 1 In fact in such cases the old lease would not be deemed to have termi¬ 
nated at all to the prejudice of the mortgagee. 2 

5. Effect of surrender of lease on mortgage.— It is an important 
principle of law that a person shall not be allowed to derogate from his own grant. 1 
It follows that a lessee cannot voluntarily surrender his holding to the landlord 
so as to affect the interest of the mortgagee under a mortgage created by him pre¬ 
vious to the surrender. 2 The same principle will apply where the lessee collusive- 
ly and fraudulently suffers a decree to be passed against him for eviction. 3 4 

6. Renewal of lease rendered impossible — Effect.— A lessee who 
has mortgaged his lease is not under any obligation to renew the lease at all, and 
the mortgagee cannot compel him to renew the lease for his benefit. Where the 
renewal of the lease becomes impossible, as where the lessee purchases 
the reversion after the lease, it has been held that the mortgagee would take the 
whole reversion as his security. 1 

7. “In the absence of a contract to the contrary.”— The section ap¬ 
plies only where there is no contract to the contrary between the parties. Where 
there is a contract to the contrary the renewed lease will not be subject to the mort¬ 
gage lien. 


3. ('34> 21 AIR 1934 Ran*: 51 (57): 148 Ind 
Gas 721. 

4. ( 02) 24 All 538 ( 540, 541): 1902 All W 
N 155 (DR). 

Section 71—Note 4 

1. (1858) 119 R R 548 (551): 25 Beav 575: 
53 E R 756, Hughes v. Howard. 

2. (1842 ) 58 R R 249 (250, 251): 1 Dr & 

War 134: 1 Con & L 34: 4 Ir Eq R 74, 

Jones v. Kearney. 

Section 71—Note 5 

1 See Broom, A Selection of Legal Maxims, 
10th Erin. 1939, p. 109. 

(*02) 24 All 538 (541): 1902 All W N 155 
(DB), Sham Das v. Batul Bibi. 


155 (DB), Shan Das v. Batul Bibi. 

3. ( 05) 32 Cal 283 (286) (DB), Ram So- 
ran Das V. Ram Pergash Das. 

Section 71—Note 6 


1. (1872) 41 L J Ch 673 (674): L R 14 Eq295 
(310, 311) Trumper v. Trumper. (AJhnn- 
ed in appeal in (1873) 42 L J Ch641*) 

(1885) 33 W R (Eng) 578 (579): 29 Ch D 
231 (233, 234): 52 L T 458 : 54 L J Ch 
757, Leigh v. Burnell. 

(.See also (1905) 53 W R (Eng) 651 (652, 
653): (1905) 1 Ch 620 (630): 93L 1 
298: 74 L J Ch 300, Bevan \.V 

2. (*02) 24 All 538 (541): 1902 All W N 
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Rights of mortgagee 72. *[A mortgagee] may spend such money as 
la possession. is necessary— 

b[* * * * * * *] 

(6) for c [tlie preservation of the mortgaged property] from des¬ 
truction, forfeiture or sale; 

(c) for supporting the mortgagor’s title to the property; 

(d) for making his own title thereto good against the mortgagor; 
and, 

(e) when the mortgaged property is a renewable lease-hold, for 
the renewal of the lease; 

and may, in the absence of a contract to the contrary, add such money to 
the principal money, at the rate of interest payable on the principal, and 
where no such rate is fixed, at the rate of nine per cent, per annum: H [Pro¬ 
vided that the expenditure of money by the mortgagee under clause (b) 
or clause (c) shall not be deemed to be necessary unless the mortgagor 
has been called upon and has failed to take proper and timely steps to pre¬ 
serve the property or to support the title.] 

Where the property is by its nature insurable, the mortgagee may 
also, in the absence of a contract to the contrary, insure and keep insur¬ 
ed against loss or damage by fire the whole or any part of such property; 
and the premiums paid for any such insurance shall be ' [ added to the 
principal money with interest at the same rate as is payable on the prin¬ 
cipal money or, where no such rate is fixed, at the rate of nine per cent, 
per annum]. But the amount of such insurance shall not exceed the am¬ 
ount specified in this behalf in the mortgage-deed or (if no such amount 
is therein specified) two-thirds of the amount that would be required in 
case of total destruction to reinstate the property insured. 

Nothing in this section shall be deemed to authorize the mortgagee 
to insure when an insurance of the property is kept up by or on behall of 
the mortgagor to the amount in which the mortgagee is hereby authorized 
to insure. 

a. Substituted by Section 37 of the Transfer of Property (Amendment) Act, 1929 (XX 

of 1929), for the words: “When, during the continuance of the mortgage, the mort¬ 
gagee takes possession of the mortgaged property, he . 

b. Clause (a) was repealed by Section 37, ibid. The repealed clause was as follows: 
“(a) for the due management of the property and the collection of the rents and 

, profits thereof;” 

c. Substituted by Section 37, ibid, for the words “its preservation. 

d. Inserted by Section 37, ibid. 

e. Substituted by Section 37, ibid, for the original words: “a charge on the mortgaged 

property, in addition to the principal money, with the same priority and with interest 

at the same rate.” 


SYNOPSIS 


1 . 

2 . 

3. 

4. 

5. 

6 . 
7. 


Legislative changes. 

Scope of the section. 

Preservation of property—Clause 

(b) . 

Supporting mortgagor’s title-Clause 

(c) . 

Costs of supporting the mortgagee’s 
title—Clause (d). 

Renewal of lease-—Clause (e), 

“In the absence of a contract to llie 


contrary.” 

3. May add such money to the princi¬ 
pal money. 

9. Charge for expenses, if can he en¬ 
forced independently of mortgage. 

10. Expenditure must have been made in 

the capacity of mortgagee. 

11. Interest on amount spent. 

12. Premiums paid for the insurance of 

mortgaged properly. 


TOPIC INDICATOR 


Costs of improvements whether can be claim¬ 
ed. See Note 3. 

Mode of recovery of expenses incurred. See 
Notes 8 and 9. 


Section not restricted to mortgagee in posses¬ 
sion. See Note 2. 

“Such money as is necessary.” See Note 3. 


1288 


[ S 72 N 1-2 ] 


RIGHTS OF MORTGAGEE IN POSSESSION 


1. Legislative changes.— The following changes were introduced in the 
section by S. 37 of the Transfer of Property (Amendment) Act, 1929: 

(1) The words “When, during the continuance of the mortgage, the mortga¬ 
gee takes possession of the mortgaged property,” at the beginning of the 
section were omitted. 


(2) The words “a mortgagee'* were substituted for the word “he.” 

(3) Clause (a) of the old section was deleted. 

(4) For the words “its preservation” in cl. (b), the words “the preservation 
of the mortgaged property” were substituted. 

(5) The proviso to the first paragraph was newly added. 

(6) In place of the words “a charge on the mortgaged property, in addition 
to the principal money, with the same priority and with-interest at the 
same rate” in the second paragraph of the section, the, following words 
were substituted: “added to the principal money with interest at the 
same rate as is payable on the principal money or, where no such rate 
is fixed, at the rate of nine per cent, per annum.” 

2. Scope of the section.— The first paragraph of the section before its 
amendment in 1929 ran as follows: 

“When, during the continuance of the mortgage, the mortgagee takes 
possession of the mortgaged property, he may spend such money as is ne¬ 
cessary- 

(a) for the due management of the property and the collection of the rents 
ar.d profits thereof; 

(b) for its preservation from destruction, forfeiture, or sale; 

(cl for supporting the mortgagor's title to the property; 

(d) for making his own title thereto good against the mortgagor; and, 

(e) when the mortgaged property is a renewable lease-hold, for the renewal 

of the lease; , 

and may, in the absence of a contract to the contrary, add such money to 
the principal money at the rate of interest payable on the principal, and, 
where no such rate is fixed, at the rate of nine per cent, per annum.” 


Thus, as the marginal note to the section still suggests, the old section dealt with 
the rights of a mortgagee in possession , while S. 76 dealt with his liabilities. It 
was however, held in some cases that though this section dealt in terms with the 
rights of mortgagees in possession, it did not raise an implication that other mort¬ 
gagees had no such rights. Other kinds of mortgagees were also, therefore, held 
entitled to the rights under this section. 1 The amendment of the section in 1929 
gives effect to this view. With reference to the amendment the Special Committee 
in their Report observed as follows: 


“It is inequitable to confine this section to a mortgagee in possession. 
With the exception of the provision in clause (a) relating to the manage- 


Scrtion 72—Note 2 

l.*r01) 30 Cal 794 ( 800): 7 Cal W N 609 
(DB), Upendra Chandra v. Tara Prosanna. 

(T9) 6 AIR 1919 Low Bur 136 (137): 43 Ind 
Cas 190, Ma Pwa Kin v. K. P. S. A. R. P. 
Firm. 

(T5) 2 AIR 1915 Mad 402 ( 403. 404): 26 

Ind Cas 184, Varadarayulu Chetty v. Dha • 
nalakshmi Ammal. 

(’24) 11 AIR 1924 Bom 264 (266): 87 Ind 
Cas 129, Nadershaw Sheriarji v. Bapuji 
Musa. 

[See also (’02) 31 Cal 975 (978) (DB), Ra- 


khahari Chatta v. Bipradas. 

(’99) 22 Mad 332 (336): 9 Mad L Jour 166 
(DB), Pprianna Servaigaran V. M. Pillai. 
(Per Subramania Iyer, J: Usufructuary 
mortgagee who has not obtained possession 
making payment for preservation of pro¬ 
perty—As against mortgagor, he can add 
the amount to the principal money (11 Moo 
Ind App 241 relied on.) But under S. 68 
mortgagee in such cases gets only a perso¬ 
nal right and has no charge as regards the 
original debt—So he cannot have a charge 
in regard to the amount added also.)] 
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men! of the property and the collection of rents and profits, this section may 
Apply to all mortgagees generally* A mortgagee, whether he is in possession 
or not, is entitled to spend money for the purposes mentioned in clauses 
(b) 7 (c) 7 (d) and (e), subject, as regards clauses (b) and (c), to the provi¬ 
so that he should not be entitled to exercise that right unless the mortgagor 

is in default-Whether a mortgagee is in possession or not, it is to his 

interest to spend money to preserve his security, and he should have a right 
to do so. We, therefore, propose that a mortgagee, though not in possession, 
should be entitled to spend such money as may be necessary for purposes 
mentioned in clauses (b), (c), (d) and (e), subject to the condition, as to 
(b) and (c), that he should not be entitled to do so until the mortgagor is in 
default,” 

Clause (a) was accordingly deleted from this section and inserted in section 76. 

The equitable principle underlying this section, of reimbursing a mortgagee 
for the necessary expenses incurred by him in connection with the mortgaged secu¬ 
rity by giving him a charge on the property, was applied even before the enactment 
of this Act. 2 The rule was borrowed from the English law 3 and was uniformly 
adopted and enforced by the Courts of Justice in India as a rule of justice, equity 
and good conscience. 4 It was applied by the Judicial Committee, long before the 
Act came into force, in Nugendur Chunder v. Shreemutty Dossee, 5 where their Lord- 
ships observed as follows: 

“Considering that the payment of the revenue by the mortgagee will 
prevent the tedcAok from being sold, their Lordships would, if that were the 
sole question for their consideration, find it difiiclut to come to any other 
conclusion than that the person who had such an interest in the lulook as en¬ 
titled him to pay the revenue due to the Government, and did actually pay 
it, was thereby entitled to a charge on the lalook as against all persons inte¬ 
rested therein for the amount of money so paid/’ 

The present section is thus an enactment of the old law 6 and, in the provin¬ 
ces where the section does not apply, the equitable principle embodied in it is still 
applied. 7 

This section should be read with S. 63A which provides for the mortgagee's 
right to recover the cost of improvements to the mortgaged property in certain ca- 


2. (’16) 3 AIR 1916 All 85 ( 85): 38 All 530: 
35 Ind Cas 915 (DB), Bhoj Raj v. Ram 
Narain. 

3. (’15) 2 AIR 1915 Mad 402 ( 403): 26 

Ind Cas 184, Varadarayulu Cheity v. Dhn- 
nalakshmi Ammal. 

t(’24) 11 AIR 1924 Bom 264 (266): 87 Ind 
Cas 129, Nadershaw Sheriarji v. Bapuji 
Musa. 

4. (1865 ) 3 Suth W R 6 (7) (DB), Nurjoon 
Sahoo v. Moojeerooddecn. 

(1865 ) 3 Suth W R 174 (175) (SB), Joy- 
prakash Roy v. Ooorjhan Jha. 

(1864) 1864 Suth W R Gap No. 209 ( 210) 
(DB), Gour Chand v. Jamal Reza. 

(*66-67) 3 Bom H C R (A C) 11 (22) (DB). 
Kedari v. Atmaram Bhat. 

5. (’67) 11 Moo Ind App 241 (258): 8 Suth 
W R 17 (PC). 

6. *(’88) 10 All 611 (614, 615): 1888 All W 
N 238 (DB), Girdhar Lai v. Bhola Nath. 

(06) 28 All 593 (597): 3 All L Jour 435 
(DB). Collector of Aligarh v. Bohr a Thai- 
kur Das. 


(’98 ) 22 Bom 440 (445) (DB), Kamaya v. 
Devapa. 

(’19) 6 AIR 1919 Oudh 50 (51): 22 Oudh 
Cas 270: 54 Ind Cas 264 tDB), Farzand 
Ali V. Sad it/ Husain. 

7. C29) 16 AIR 1929 Lah 509 (509): 115 InH 
(.'as 852 (DB). Iradat Khan v. Muham- 

Mad Shah. (Improvements by mortgagee — 
He ran get only the reasonable and neces¬ 
sary expenditure incurred by him—Neces¬ 
sary means for preservation of properfy.) 

t(’24) 11 AIR 1924 I.ah 154 (155): 69 Ind 
Cas 578 (DB), Henry Alfred v. Karim 

Bakhsh. (Payment made in satisfaction of 
a decree on a prior mortgage, to save pro¬ 
perty from l>eing sold in execution.) 

(’19) 6 AIR 1919 Lah 351 (355): 51 Ind Cas 
979, Moli Ram v. Sant Ram. (Cost of re¬ 
pairs. ) 

(’27) 14 AIR 1927 Lah 815 (817): 103 Ind 
Cas 466 (DB), Kharati Ram v. Dina Nath. 
(Expenses of rebuilding a house which was 
in a dangerous condition under the notice 
of Municipal Committee allowed to mort¬ 
gagee. ) 


3T. P. 81 ;i 
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ses. Where a ease falls both under S. 63A and this section the former will apply 
as being the more special provision. ‘ 

Either section applies only to the rights of a mortgagee to recover money 
spent on the mortgaged property. As to the liability of a person against whom the 
mortgage is voidable and who elects to avoid the mortgage, see S„ 63A Note 5. 

Though under certain Revenue laws, a person making a deposit of Govern¬ 
ment land revenue or rent to save the property from being sold, has a lien over the 
property in the nature of a mortgage lien, 8 the holder of such lien cannot claim to 
be "a mortgagee ’ so as to claim rights under this section. 9 


3. Preservation of property — Clause (b).— A mortgagee is entitl¬ 
ed under this clause to spend the necessary money for the purpose of preserving his 
security from destruction, forfeiture or sale and he can, unless there is a contract 
to the contrary, add such an amount to the principal amount. Under the proviso 
added to the section in 1929, the expenditure under this clause will not be deemed 
“necessary” unless the mortgagee has called upon the mortgagor to take proper and 
timely steps to presene the property and the latter has failed to take them. 1 What 
constiutes a proper and necessary expendiure is a question of fact depending upon 
the circumstances of each case 2 and in allowing such expenses the Court must na¬ 
turally be on its guard against extravagant and unfounded claims and should en¬ 
quire strictly into the facts and fairness of the claim in each case. 3 

(A) Preservation from destruction.. 

This head will include the costs of repairs of the mortgaged property. 4 An 


8. ('94) 17 Mad 247 (250): 4 Mad L Jour 
73 (D B), Sreemvasa Thathachar v. Rama 
Aiyan . (Section 35 of the Madras Revenue 

Recovery Act (Madras Act II of 1864).) 

(86) 8 AH 384 (386): 1886 All W N 134 
(DB), Lachman Singh v. Saliq Ram. ( N. 
W. F. P. Rent Act (Act XII of 1811).) 

( 30) 17 AIR 1930 151 (153): 57 Cal 298: 
126 Ind Cas 125 (DB), Hazarimull v. Mo- 
nohar Das. (Section 9, Bengal Land Reve¬ 
nue Sales Act (Act XI of 1859.)) 

CIS) 2 AIR 1915 Cal 498 (499): 29 Ind 

Cas 929, Manmatha Nath v. Surat Chandra. 
(Section 171 of the Bengal Tenancy Act, 
1885.) 

9. (’18) 5 AIR 1918 Cal 750 (751): 41 Ind 
Cas 694 (DB), Behari Lai v. Nasimannessa 
Bibi. (Payment made under S. 13, Patni 
Regulation, 1819.) 

Section 72—Note 3 

1. (’44) 31 AIR 1944 Oudh 208 (208. 209): 
216 Ind Cas 27 1, Dal Singh v. Sunder Kun- 
tear. (Where a usufructuary mortgagee 
though dispossessed by the mortgagor con¬ 
tinues to pay the land revenue, in the ab¬ 
sence of any evidence to show that he call¬ 
ed upon the mortgagor to pay the land re¬ 
venue, it cannot he presumed that he made 
the payment after notice to the mortgagor. 
His claim can only he to recover it by vir- 
tus of S. 69, Contract Act, but he woul£ not 
he entitled to interest.) 

C35) 22 AIR 1935 Rang 473 (479, 480): 160 
Ind Cas 314, V Sin v. Tun Si. 

[Sec also (’23) 10 AIR 1923 Mad 71 (72): 
72 Ind Cas 987 (DB), Bysani Madhara Chet- 
tiar Charity Fund v. Krishnastvamy Chet- 
ty. 1 

2. CIO) 6 Ind Cas 47 (50) (DB) (Cal), 
Pancharn Lai v. Ki.shun Pershad. 


3. C30) 17 AIR 1930 Oudh 337 < 338, 339): 
126 Ind Cas 397 (DB), Qasim Bux v. Bhag- 
uandfen. 

(’18) 5 AIR 1918 Bom S4 (85): 43 Bom 69: 
47 Ind Cas 751 (DB), Nijalingappa v. Cha- 
nabastva. 

4. (’12) 16 Ind Cas 635 (636) (All), Raha- 
matullah Beg v. Lusaf Ali. 

(’96) 19 Mad 327 (329) tl)B», Arunache.il i 
Chetti v. Sithari Anrnul. 

t(’16) 3 AIR 1916 Mad 859 (862): 38 Mad 
18: 16 Ind Cas 877 (DB), Ibrahim Sahib v. 
Arumugaihavee. 

(’23) 10 AIR 1923 Lah 587 (588): 75 Ind 
Cas 183 (DB), Labhu Ram v. Abdulla. 

( 69) 5 Bom H C R (A C) 116 (117) (DB), 
Ragko v. Anaji, (Case before the Act— 
Costs of proper and necessary repairs al¬ 
lowed with interest.) 

(’95) 17 A|1 282 (284): 1895 All W N 69, 
Durga Singh v. Naurang Singh. (Outlay 
on the »ell in agricultural land regarded as 
money necessarily spent in the manage¬ 
ment or preservation of the mortgaged pro¬ 
perty. ) 

(’81) 1881 Bom P J 195 (DB), Balaji v. Na¬ 
na. (Repairing a well on the mortgaged 
land.) 

(1842) 49 E R 820 (821): 6 Beav 246 (248): 
12 L J Ch 309, San don v. Hooper. 

[See also (1864) 2 Bom H C R 220 (221) 

(DB), Bapusa v. Ramfi, (Expenses of reve¬ 
nue survey of the mortgaged land allowed to 
he aded to the claim. 

(’67) 2 Agra 187 (187) (DB), Ameeroolah 
v. Ram Doss. (Case l»efore the Act—Costs 
of necessarv repairs allowed.) 

(’29) 16 AIR 1929 All 777 ( 778): 118 Ind 
Cas 186 (DB), Sheo Nandan v. Mahomed 
Khalik. (But not the necessary repairs 




RIGHTS OF MORTGAGEE IN POSSESSION 


ISHN3] 1291 


improvement of the property may be made for the preservation of the mortgaged 
property from destruction. The cost of such improvement, however, can now be 
claimed by the mortgagee under S. 63A, as being the more special provision. (See 
Note 1 on this section and Notes on S. t>3A. ) Where, however, the improvements 
are not necessary for the preservation of the property, the mortgagee will not be 
entitled to reoovr the cost of those Improvements either under this section 5 or under 
S. 63A. Thus, a mortgagee cannot claim the expenses of an addition to or new cons¬ 
truction upon the mortgaged property under this clause. 6 But where the mortgag¬ 
ed property was a dilapidated house and the mortgagee reconstructed it after pull¬ 
ing it down, or an original kachcha house was built into a pucca one of the same 
pattern, and the amount spent was reasonable, such expenses were allowed to the 
mortgagee under this clause before the introduction of S. 63A. 7 Similarly, where 
the mortgaged property is totally destroyed by a “calamity from heaven,'’ such as 
an accidental fire and the mortgagee builds it again, it has been held that he is en¬ 
titled to the costs of such reconstruction.® 


See also the undermentioned cases’ 

which come under clause (d) of S. 76.) 

< 09) 4 Ind Cas 1019 (1019) (DB), <Lah), 
Chai Mai v. Siri Ram.] 

5.* (’96) 19 Mad 327 (329) (DB), Aruna- 
chella Chptli v. Sithayi Animal. 

t(’15) 2 AIR 1915 All 99 (100): 37 All 81: 

26 Ind Cas 521 (DB), Rupan Singh v. 
Champa Lai. 

(’39) 26 AIR 1939 Lah 129 (135): 187 Ind 
Cas 705 (DB), Suraj Mai v. Chander Bhan. 

(1864) 1 Bom H C R 199 ( 203, 204) (FB), 
Ramji v. Chinto. (Case before T. P. Act.) 

(’03) 1903 Pun L R No. 33, Ml. Bhagwanti v. 
Mela Mai. 

(1900) 1900 Pun L R No. 30, p. 135 (136), 
Lakhu v. Sundar Das. (But there is nothing 
to prevent his improving the property, if 
he does not claim the cost of it.) 

(1842) 49 E R 820 (821): 6 Beav 246: 12 L 
J Ch 309, Sandon v. Hooper. 

VSpe also (1877) 7 Ch D 192 (195): 47 L 
J Ch 152: 26 W R (Eng) 348, Tipton 
Green Colliery Co. v. Tipton Moat Colliery 
Co. 

(1729) 25 E R 362 (263): Mos. 225, Know¬ 
les V. Spence. 

(1836) 1 Jo Ex Ir 620, Murphy v. Meade.] 

Also see S. 63A, Note 3. 

6 (’15) 2 AIR 1915 Oudh 177 (180): 30 

Ind Cas 234 (DB), Jangi Ram v. Shgoraj 
Singh. (Construction of new two wells.) 

<T5) 2 AIR 1915 All 99 (100): 37 All 81: 

26 Ind Cas 521 (DB), Rupan Singh v. 
Champa Lai. (Upper storey and staircase 
built by mortgagee for his own convenience 
and comfort, without necessity or mort¬ 
gagor’s consent.) 

(’29) 16 AIR 1929 Lah 509 ( 509): 115 Ind 
Cas 852 (DB), Iradat Khan v. Mahomed 
Shah. (Mortgagee putting up building of 
quite a different nature—Costs not allowed.) 

f.See also (’24) 11 AIR 1924 All 47 ( 48): 73 
Ind Cas 985 (DB), Chhammu Lai v. Bha- 
jan Lai. (Putting iron bars into a window 
of a house usufructuarily mortgaged in order 
to suit a particular tenant.)] 

7. (’68) 9 Suth W R 488 (488) (DB), Jo- 
gendra Hath v. Raj Harain. 

C27) 14 AIR 1927 Lah 815 (817): 103 Ind 


and Notes on sections 63A and 76 (c). 

Cas 466 (DB), Kharali Ram v. Dina Hath . 

('23) 10 AIR 1923 Lah 587 (589): 75 Ind 
Cas 183 (DB), Labhu Ram v. Abdulla. (Ex- 
teniion of old house allowed as improve¬ 
ment on the ground that costs were reason¬ 
able and value of property increased there¬ 
by. AIR 1915 All 99: 37 All 81, distin¬ 
guished.) 

t( 30) 17 AIR 1930 Oudh 337 (338): 126 

Ind Cas 397 (DB), Qasirn Box v. Bhag- 
wandeen. 

(’15) 2 AIR 1915 All 99 (99): 37 All 81: 26 
Ind Cas 521 (DB), Rupan Singh v. Cham¬ 
pa Lai. (Mortgagee constructing new room 
in place of old one which had fallen in 
pacca material—Cost allowed under S. 72 
(M.) 

(’90) 1890 Pun Re No. 55, page 144 (145), 
Bhag v. Ghasita Mai. 

1 See also (’12) 16 Ind Cas 635 (637) (All), 
Rahmalullah Beg v. Yusuf Ali. (Cost of re¬ 
building a fallen portion of a house is for 
its preservation and therefore allowed un¬ 
der this section.) 

(’21) 8 AIR 1921 Lah 53 (55): 67 Ind Cas 
132 (DR), Tohlu Mai v. Buta. (Interest on 
the costs of reconstruction not allowed. )1 

8. (’69) 5 Bom H C R (A C) 109 (115) 

(DB), Mancharsha Ashpandiurji v. Kamru- 
nisa Be gam. 

('90) 14 Bom 28 ( 30) (DB), Sahharam Shet 
v. Amtha Devji. 

9. (’46) 33 AIR 1946 Oudh 101(102):21 Luck 
43: 222 Ind Cas 308 (DB), Rukmangul 
Prasad v. Mt. Durga. (Under the Transfer 
of Property Act the possessory mortgagee 
has a right to construct on the land inde¬ 
pendently of covenant, provided that it did 
not amount to waste.) 

(’24) 11 AIR 1924 P C 133 (135): 48 Bom 
404 : 51 Ind App 236: 80 Ind Cas 411 (PC), 
Mahomed Ruhimtulla v. Esrnail Allarakhia. 
(A, a Mahomedan widow selling property 
to B for herself and as guardian for her 
minor son C —On attaining majority C chal¬ 
lenging the sale—Decree passed against B 
for delivery of possession to C on his de¬ 
positing certain amount within six months 
into Court otherwise suit to stand dismissed 
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(B) Preservation from forfeiture or sale..... , , 

This head will include a payment by the mortgagee of Government land reve¬ 
nue, 10 the rent of the mortgaged properly 11 payable by the mortgagor and the am¬ 
ount necessary to be deposited in order to set aside a sale of mortgaged property ini 
execution of a decree obtained by a prior mortgagee in a suit to which the mortga¬ 
gee making such payment was a party, 12 

The word “sale’" referred to in this clause is to he construed efusdem generis 
with the words “destruction” and “forfeiture” which precede it and, therefore,, the- 
clause applies only to those sales which endanger the mortgage security and not to* 
the sale of merely the equity of redemption. 13 Though the amount deposited by 


—On failure of C, his mortgagee D deposit¬ 
ing the money into Court— Held. D was en¬ 
titled to deposit money and to protect the 
property mortgaged to him and to prevent 
the security from being valueless.) 1 

(T9) & AIR 1919 Lab 354 (354): 51 Ind Cas 
979, Mod Ram v. Sant Ram. (Mortgagee 
is not entitled to be reimbursed for ordi¬ 
nary annual repairs.) 

(T7) 4 AIR 1917 Bom 149 (151): 42 Bom 
159: 40 Ind Cas 167 (DB), Birdichand Jiv- 
raj v. Standard Bank, Ltd. (Forced pay¬ 
ment of the calf by the registered holder of 
shares who held them as secnrity is not an 
expenditure for the preservation of the se¬ 
curity.) 

10.*C67) II Moo Ind App 241 (258): 8 

Suth W K (PC) 17 (PC), Nugender Chun - 
der v. Shreemutty Doss.ee. 

t(’29) 16 AIR 1929 P C 243 (245): 51 AIT 
686 : 56 Ind App 339: 119 Ind Cas 612 
(PC), Sahib Chandra v. Lachmi Narain. 

C31) 18 AIR 1931 P C 226 (228): 59 Cal 
463: 58 Ind App 341: 134 Ind Cas 645 
(PC), Manohar Das V. Hazurimutl. (Pay¬ 
ment of land revenue after final decree for 
sale on a mortgage and before the safe— 
Mortgagee is entitled to first charge for 
the payment on sale proceeds.) 

(’81) 1881 AH W N 66 (67) (DB), Chitba - 
hal Rat V. Gaya Rui. 

(’31) 1931 Mad W N 595 ( 598), Ramamur- 
thi v. Adprina. 

( 07) 7 Cal L Jour 215 (232 (PC), Muham¬ 
mad A 'aseem v. Muhammad Abbas Ali. 
(Payment of advanced assessment by mort¬ 
gagee.) 

C06> 8 Bom L R 350 (354) (DB), Nilrnva 
v. Krishnappa. (Do.) 

C98) 22 Bom 440 ( 446) (I)B), Kamaya .v. 
Dcvapa. (Do.) 

(79) 2 All 193 (195) (DB), Nikkamal v. 
Sulaiman Sk. Gardner. (Do.) 

C22) 9 AIR 1922 Oudh 91 (92): 25 Oudh 
Cas 2: 68 Ind Cas 549 (DB), Mahomed 
Hadi v. Mf. Parbali. (Payment by mortga¬ 
gee of land revenue newly assessed during 
the continuance of mortgage.) 

('88) 10 AIT 611 (614): 1888 All W N 238 
(DB). Girdhar Lol V. Bhola Nath. (Pay¬ 
ment of arrears of land revenue for the 
period before the mortgage though falling 
due after mortgage.) 

f.Sce also C07) 17 Mad L Jour 517 (518), 

Panigatam Kanaran v. Raman Nair. (Pay¬ 
ment of advanced assessment by mortga¬ 


gee.) 

(79) 1879 Born P J 407 (DB), lints v. Vi- 
thal. 

(’64) I Suth W K 296 (297) (DB), Heera 
Lai v. Bishen Suhccyc. (Claim for rent by 
ehc mortgagor cannot be pleaded as a set¬ 
off in a suit for money paid by the mortga¬ 
gee on account of revenue to protect a lease 
in the nature of a mortgage held by him.) 

C87) II Bom 313 (319) (DB), Achut v. 
Han, (A cosharer paying assessment.)] 

II. (’34) 21 AIR 1934 Pat 433 (435): 149 
Ind Cas 1197, Joykrishna v. Radhaknshna . 

(’31) 18 AIK 1931'Pat 325 (326>: 10 Pat 
210: 131 Ind Cas 814 (DB), Foodeni Sah 
V. Ashar Hussain. 

f(’24> 11 AIR 1924 Pat 372 (372): 72 Ind! 
Cas 391, Hira Raut v. Fakirc.hand. 

(’03) 30 Cal 794 (799): 7 Cal W N 609* 

(DB), Upendra Chandra v. Tara Prosanna. 
(Mortgagee not in possession paying rent 
to save property—Section 72 held not ap¬ 
plicable in terms—Mortgagee allowed Hen 
under general principles of equity, etc.) 

(’02) 31 Cal 975 (976) (DB). Rakhohan 
Chattaraf v. Bipra Das Dey. (Mortgagee 
satisfying a decree for rent—Section 72 not 
being applicable in terms, lien allowed on.' 
general principles.) 

(’07) 7 Cal L Jour 215 (232) (PC), Mu¬ 
hammad Naseem v. Muhammad Abbas Ah . 

(79) .4 Cal 539 (542): 6 Cal L R 28 (DB). 
Mohrsh Chunder v. Ram Prosonno. A 

[Sec also (1845) 2 Jo & Lai 521: 4 Ir Eq K 
482: 69 R R 358, Burrowes v. MoUoy. (Pay¬ 


ment of head rent.) 

(T9) 6 AIK 1919 Cal 46 (47): 46 Ca! 448: 
52 Ind as 433 (DB). Sita Nath v. Thakur- 
das. 1 

12. (’07) 4 An L Jour 176 (179) (DB), 

Muhammad Husain v. Sheodarshan Das. 
(’24) II AIR 1924 Lah 154 (155): 69 Ind 
Cas 578 (DB), Henry Alfred v. I hanm 

(’21) 8 AIR 1921 Mad 480 (481): 63 Ind 
Cas 24 (DB), Venkata Narasimha K«/u v. 
Kunpu Chetd. (Property mortgaged while 
nnder attachment—Mortgagee paying to 

avert sale—Section 72 (b) 

(’05) 27 All 403 (405): 2 AIT L Jour 23 

(DB), Abdul Quaryyum v. Sadar-ud-dm Ah- 

IsTm[* 2I) 8 AIR 1921 Mad 480 (481): 6^ 
Ind Cas 24 (DB), Venkata Narasimha Rw 
v. Kupu Chetti, (Per Ramesam, J.—bpen 
cer, J„ contra .) 
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the mortgagee lo set aside sale in execution of a prior encumbrancer’s decree is re¬ 
coverable under this clause, the amount of compensation to be paid to the auction- 
purchaser under O. 21 R. 89 of the Code of Civil Procedure, will not be allowed 
to him as it is unnecessarily expended due to his own laches in not making the pay¬ 
ment earlier. 14 

A darpatnidar who has made a deposit and obtained possession of a patni 
under S. 13 of the Bengal Patni Regulation 1819 is entitled under S. 72 to add the 
subsequent payments made by him towards -rents of Patni to the Zamindar to his 
original deposit. 14 * 

Unless the mortgagor has contracted to pay the land revenue himself, a mort¬ 
gagee in possession has to pay it under S. 76, clause (c>, and therefore, where there 
is no express agreement making the mortgagor liable for its payment, a mortgagee 
in possession is bound to pay the same, even if it is newly assessed or advanced 
during the continuance of his mortgage. He cannot recover it from the mortgagor 
under this clause. ls Where a deed of mortgage is silent on the point as to who is 
liable for the payment of land revenue, it has been held that a mortgagee in pos¬ 
session contracts for the payment of the assessment existing on the date of mortgage 
only and not the newly assessed or advanced amount. The liability to pay the same 
is fixed upon the mortgagor. 16 The real effect of clause (c) of S. 76. however, is 
to make the mortgagee in possession liable to pay the land revenue and other char¬ 
ges of public nature out of the rents and profits of //he properly only and not otherwise. 
Where, therefore, the income of the property is insufficient to cover the expendi¬ 
ture over these heads and the mortgagee in possession has to make them out of his 
own pocket, he is entitled under this clause to be reimbursed in respect of such 
payments. If the income is sufficient to meet these payments, the mortgagee can- 


*(’26) 13 AIR 1926 Oudb 281 (286): 1 

Luck 367: 29 Oudh Cas 336: 98 Ind Cas 
542 (DB), Hardeo Bakhsh v. Deputy Com¬ 
missioner, Sitapur. (Case-law discussed.) 

(T9) 6 AIR 1919 Oudh 370 (372): 22 Oudh 
Cas 32: 51 Ind Cas 549, Gaya Prasad v. 
Gur Dayal. (Payment by puisne mortgagee 
of a decree on a prior mortgage— Puisne 
mortgagee not parly to the suit—Payment 
is not covered by S. 72.) 

t(’16) 3 AIR 1916 Pat 96 (96): 1 Pat L 
Jour 589: 38 Ind Cas 232 (DB), Rajgndra 
Prasad v. Bahuria Raian-Jota Kuer. (Pay¬ 
ment of cess—Property not in danger— 
Mortpapee cannot claim charpe under this 
section.) 

C99) 22 Mad 332 ( 336): 9 Mad L Jour 160 
(l)B), Pcrianna Servaigaran v. M. Pillai. 

(’03 ) 30 Cal 794 (800): 7 Cal W N 609 (DB K 
Upendra Chandra V. Tara Prosanna. (Mort¬ 
papee not liable to pay the public cess— 
Sale not endanperinp. the mortpape securi¬ 
ty— Held, mortpapee cannot add the same 
to his debt.) 

(.See also (T3) 16 Oudh Cas 43 (50): 19 Ind 
Cas 744 (745), Sheo Dulare v. Ml. Butasha. 
(Usufructuary mortpapee payinp a simple 
money decree under which property was 
attached and ordered to be sold—Sale held 
imperilled mortpape security.) 

(’82) 1882 All W N 210 (210) (DB). Ram 
Prasad v. Solikram Singh.)) 

14.t(’32) 19 AIR 1932 P C 99 (101): 137 
Ind Cas 475 (PC), Jagmahan Das v. Jugal 
Kishore. 

[See also (’21) 8 AIR 1921 Oudh 55 (56): 61 
Ind Cas 125, Raghuhar Singh v. Sanwal Singh. 


(Mortpapee payinp excess due to his laches 
—He cannot recover the same from mort¬ 
gagor.) 1 

14a. (’48) 35 AIR 1948 Cal 250 (255) (DB), 

Midnnporg '/.emindary Co. v. Saradindu 
Mukhopadhaya. 

15. (’24) 11 AIR 1924 P C 102 (106): 46 
All 269: 51 Ind App 157: 27 Oudh Cas 72: 
80 Ind Cas 1019 (PC), A hid Husain V. Ku- 
niz Fatima. (law was the same even be¬ 
fore the enactment of this Act.) 

< '08) 18 Mad 1. Jour 31 (33) (DB), Tuppan 
Mamhudri v. Chinna Pari Kutti. 

I But sec (’23) 10 AIR 1923 All 433 ( 434): 
45 All 388: 73 Ind Cas 945 (DB), Ram 
Sewak v. Sheo Maik. (Submitted: the rea¬ 
soning on the basis of an implied coven¬ 
ant does not appear to Ik* sound.) 1 

16. (’96) 1896 Bom P J 710 (DB), Ahmed 
Fakir v. Davahhai Marandas. 

(1865 ) 3 Sutl. W R 174 (175) (SB), Joy- 

prakash Roy v. Oorjhan Jha. 

i 1865 ) 3 S„th W R 6 (7) (DB), A urjoon 

Sahoo v. Moijzeernoddeen. 
tr04> 14 Mad 1, Jotir 488 (Wt (DB), 
Krishnier v. Arappuli Irar. 

TBM 1886 Born P J 68 (DB), Sadanand v. 
Rat/wii. 

1 See ahn C2S> 12 AIK 1925 l.ali 76 <77>: 

78 Ind ("jih 1083 (DB). Rain Raw v. (iahiA 
1 But sec f09) 2 Ind Cas 469 (470) (DB) 
(Rom), Ilirulal V. Narsil/d. (Mortgage is 
nol entitled to recover the settlement ex¬ 
penses and the Judi paid hy him to Gov¬ 
ernment as the payment was for his own 
l>enefit and tinder his own with 

Government,) 1 
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not take advantage of this clause to recover it again from the mortgagor at the time 
of redemption. In this sense his clause may be said to be subject to the obligation 
imposed by clause (c) of S. 76. 17 

Also see Note 8 on section 76. 

4. Supporting mortgagor’s title — Clause (c).— A mortgagee may 
incur expenditure for supporting the mortgagor's title to the mortgaged property 
where such title has been impeached, and add such expenses to the principal amount 
of the mortgage-money. 1 The principle on which this right is based is that the 
mortgagor, so long as the equity of Redemption remains with him, is bound under 
tlie genneral law of mortgage, to indemnify the estate against the expenses of pro¬ 
tecting his title. 2 This obligation on the mortgagor exists, independent of any con¬ 
tract between he parties to the mortgage. 3 

The expenses incurred by the mortgagee must, however, he necessary and 
reasonable. Th mortgagee, while spending in this respect, must act as a prudent 
owner. The question whether he has so acted is a question of fact. 4 It is the duty 
of the mortgagee to prove the exact amount of expenses incurred. In the absence 
of any evidence to show what these expenses actually are, he is not entitled to be 
given credit for any amount, even though it may appear from the facts of the case 
that he was put to some expense. 5 After the amendment of the section in 1929, no 
expenditure under this clause will be deemed “necessary” unless the mortgagee has, 
before incurring the expenditure, called upon the mortgagor to support his title 
and the latter has failed to do it. • 

5. Costs of supporting the mortgagee’s title — Clause (d). —Under 
the English law a mortgagee is entitled to all that his contract or the legal or equit¬ 
able consequences of it, entitles him to recover, and all the costs properly incurred 
in ascertaining or defending such rights whether at law or in equity. 1 Thus, he is 
entitled not only to the costs incurred by him in a suit for foreclosure or redemp¬ 
tion but also to the costs incurred by him to support his title, apart from any suit 
for foreclosure or redemption. 2 This clause is based upon the same principle.. A 


17. (T9) 6 AIR 1919 Oudh 50 (53): 22 

Oudh Gas 270: 54 Ind as 264 (DB), Farz- 
and Ali V. Sadiq Hussain Khan. 

Section 72—Note 4 

1. (T2) 16 Ind as 217 (219) (DB) (Mad), 
Runganatha Pillai v. Paripuranam. 

(T9) 6 AIR 1919 Mad 1102 (1103): 45 Ind 
Cas 949 (DB), Venkitasami Naiker v. Mu- 
thusami Pillai. (Quaere —Whether the mort¬ 
gagee is justified in conducting an expen¬ 
sive criminal litigation.) 

f C98) 21 Mad 32 (34) (DB), Pokree Sahfb 
Beary v. Pokree Beary. 

(1747) 26 E R 1098 (1099): 3 Atk 517 (518), 
Godfrey v. (Faison. 

[See also (’91) 15 Bom 625 (639) (DB), 

Shri Ganesh v. Keshavarao. (Overruled in 
20 Bom 721 (FB), on a different point.)] 

2. (’85) 9 Bom 435 (437) (SB), Damodar v. 
V amanrav. 

*(’24) 11 AIR 1924 Bom 264 (266. 267): 87 
Ind as 129, Nader shaw Sheriarji v. Shirin- 
bai Bapuji. 

Also see S. 65, Note 5. 

3. (’31) 18 AIR 1931 P C 143 (148): 10 Pat 
654 : 58 Ind App 254: 132 Ind Cas 721 
(PC), Parsotim Thakur v. Lai Mohar Tha- 
kur. 

(’24) 11 AIR 1924 Bom 264 (266, 267): 87 
Tnd Cas 129, Nadershaw Sheriarji V. Shirin- 
bai Bapuji. 


(’85) 9 Bom 435 (437) (SB), Damodar v. 
Vamanrav. (An express stipulation to in¬ 
demnify does not create any fresh obliga¬ 
tion. ) 

Halsbury, Laws of England Vol. 21, Page 231. 
(1938) 1 Dr & Wal 618, Barry v. Stawpll. 

4. (T9) 6 AIR 1919 Mad 1102 (1103): 45 

Ind Cas 949 (DB), Venkitasami Naiker v. 
Muthusami Pillai. 

5. (T5) 2 AIR 1915 Mad 945 (947): 28 Ind 

Cas 186 (DB), Appala Suryanarayana v. 

Vcnkatasiva Rao. 

Section 72—Note 5 

1. (1886) 31 Ch D 582 (593): 55 L J Ch 
576 (578) ; 54 L T 696: 34 W R (Eng) 600, 
National Provincial Bank of England v. 
Games. (Detillin v. Gale, (1802 ) 7 Ves 583 
relied on.) 

t (1838 ) 40 E R 1084 (1086): 8 L J Ch 235: 
2 Jur 1030 : 3 Myl & C 670, Dryden v. Frost. 
(But even as to costs in equity, the Court 
exercises a discretion, and refuses to mort¬ 
gagee his costs if his conduct has been im¬ 
proper and in some cases orders him to 

pay them.) ’ „ „ . - 

2. (1886 ) 31 Ch D 582 (592, 593): 55 L J 
Ch 576 (578): 54 L T 696 : 34 W R (Eng) 
600, National Provincial Bank of England 
v. Games. (Costs of preparation of mort¬ 
gage deed and correspondence with mortga¬ 
gor and his surety allowed.) 
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mortgagee will, therefore, be entitled to costs in a suit for foreclosure or redemption 
unless lie has forfeited his rights by some improper defence or other misconduct. 3 
He will also be entitled to the costs incurred by him in making good his title, other¬ 
wise than in a suit for foreclosure or redemption. 3 * Thus, where the mortgagee had 
to spend money in removing the obstruction to his enjoyment created by the mort¬ 
gagor, in a suit for that purpose, it was held that the costs of that suit could he 
claimed by the mortgagee as a charge on the the property. 4 So also where, by 
reason of he default of the mortgagor to deliver possession to the mortgagee under 
the terms of the contract, the latter has to sue for possession, the costs of the suit can 
be claimed by him. 4 * Similarly, where a third person sued both the mortgagor and 
the mortgagee for recovery of a sum of money, and the mortgagee in that suit suc¬ 
cessfully defended the suit by setting up his rights of priority in respect of amounts 
paid by him for prior mortgages, it was held that the costs of such defence could be 
claimed by the mortgagee in a subsequent suit for redemption by the mortgagor. 5 
But the costs of litigation concerning the mortgaged property arising out of the 
wrongful act of a third person will not lie allowed to the mortgagee unless they 
were incurred in protecting the title to the esate. 5 * In the undermentioned case 6 
where a mortgagee had taken a mortgage with full knowledge of a third person's in¬ 
terest in tlie property, it was held that he was not entitled, as against the mortga¬ 
gor, to add the costs incurred by him in opposing the claim of such third person. 


<1705) 23 E R 947 (947): 2 Vern 536, Rams- 
dgn v. Langley. (Costs of taking out admi¬ 
nistration to the mortgagor, as the princi¬ 
pal creditor, allowed.) 

(1889) 41 Ch D 537 ( 540): 58 L J Ch 622: 
60 L T 780: 37 W R (Eng) 704, Eardley 
v. Knight. (Costs of defending suit to set 
aside the mortgage allowed.) 

(1827) 38 E R 647 (647): 3 Russ 458: 27 R 
R 108, Ellison v. Wright. (Costs of suit ag¬ 
ainst surety of mortgagor, for recovery of 
the mortgage-money, the fruits of the ac¬ 
tion being lost by the bankruptcy of the su¬ 
rety. ) 

(1859) 1859 Johns 133 (137): 123 R R 51 
(51), Porker v. Watkins. (But where mort¬ 
gagee’s title to the mortgage only is dis¬ 
puted, the cost of the litigation cannot Ik* 
allowed against parties interested in equity 
of redemption, unless they can he shown to 
have concurred in or assisted the litiga¬ 
tion.) 

3.t(’15) 2 AIR 1915 Mad 402 (403, 4041: 
26 I. C. 184, Varadarayulu Chetty v. Dhana 
Lakshmi. (Cost of defending unsuccessful 
suit for redemption.) 

(’19) 6 AIR 1919 All 297 (299): 41 All 473: 
50 Ind Cas 780 (DB), Amina Bibi v. Rama - 
Sankar. (Costs of defending an unsuccessful 
appeal by mortgagor against a decree for 
sale, allowed.) 

(’98) 21 All 4 (9): 1898 All W N 167 (DB), 
Jafer Husen v. Ranjit Singh. (Do.) 

(’84) 8 Bom 190 (193) (DB), Dhondo v. 
Balkrishna. (Costs in a redemption suit.) 

(’84) 1884 Bom P J 44 (DB), Vithal v. Dhon- 
di. (No speeial circumstance to deprive the 
mortgagee of his costs in the redemption 
suit—Costs allowed.) 

(1802 ) 32 E R 234 ( 235): 7 Ves 583 : 6 R R 
192, Dctillin v. Gale. (Mortgagee deprived 
of costs by reason of improper conduct.) 

See also Note 49 on Section 60 and Note 16 
on Section 84. 

3a. (’42) 29 AIR 1942 Mad 592 ( 594): ILR 


(19431 Mad 205: 205 Ind Cas 457 (DB), 
Minakshi Ayyar v. Janaki R. Achaliur. 
(Mortgagee A depositing money to redeem 
prior mortgagee B —Prior mortgagee B re¬ 
fusing to accept deposit, as mortgagor dis¬ 
puted rights of A—A compelled to file suit 
to redeem B. which was really for making 
good bis title against mortgagor —A allowed 
to add cost-; of the litigation to the princi¬ 
pal money under cl. (d) and recover it 
under this section.) 

4. (’04) 28 Bom J81 (188): 5 Bom L R 916 
(DB). Dattaram v. Vinayak. (The mere 
fact that mortgagee has not given the de¬ 
tails of the sums either in the course of 
the trial or in bis written statement is not 
sufficient to deprive him of his right to 
costs.) 

4m. ('41 ) 28 AIR 1941 Oudh 498 (501): 16 
Lurk 812: 191 1. C. 615 (DB), Mahomed 
Ejaz Rasul v. Sivid Ali Mahomed. 

(1843) 49 E R 820 ( 822): 6 Beav 246: 12 

I. J Ch 309, Sundon v. Hooper. 

3. (’26) 13 AIR 1926 Oudh 281 (287): 1 

Luck 367: 29 Oudh Cas 336 : 98 Ind Cas 
542 (DB), Harden Bukhsli v. Deputy Com¬ 
missioner. Sitapur. 

1 See also C24) 11 AIR 1924 Bom 264 (267, 
268): 87 I. C. 129, Kade.rshaw Sheriarji v. 
Shi rin!mi Bapuji. (An encumbrancer is 
always entitled to add to his security the 
costs of proceedings to which he is proper¬ 
ly made party in respect of his incum¬ 
brance. ) 1 

5a.*(1931 ) 100 I. 1 Ch 276 (277): (1931 ) 2 
flh 168: 145 I. T 441, In re Smith's Mort¬ 
gage. Harrison v. Edwards. 

(’241 11 AIR 1924 Bom 264 (267): 87 Ind 
Cas 129. A adershau) Sheriarji v. Shirinbai 
Bapuji. (Third person held to have justifi¬ 
able ground to proceed against mortgaged 
estate—Mortgagee allowed costs of defend¬ 
ing the litigation.) 

6. (’12) 17 Ind Cas 243 (244) (I-ah), Ram 
Pitta Mai v. Karam Devi. 
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Where the mortgagee is awarded costs he is entitled to recover them, not as 
an independent claim irrespective of his rights under the mortgage, but as part of 
the mortgage amount realisable from the mortgaged property. 7 But there is noth- 
ing to prevent the Court, in proper cases from awarding the costs personally against 
the mortgagor.* Where the decree is ambiguous it should not be construed in such 
a manner as to enable the mortgagee to recover the costs personally against the 
mortgagor. 9 

Ordinarily a puisne mortgagee is not ordered to pay the costs of a mortgage 
suit. He is impleaded as a defendant because in a mortgage suit it is incumbent 
upon the mortgagee to implead as defendants, all persons who would be entitled to 
redeem the property. In certain cases, however, the defendant mortgagee may con¬ 
duct himself in such a way as to make it right and proper that he should be order¬ 
ed to pay the costs of the suit. Such a case naturally turns upon its own facts and 
if it is sought to make a puisne mortgagee liable for the costs, the plaintiff should 
take care that such an order is passed by the Court and inserted in the decree. 10 

6. Renewal of lease — Clause (e). — Where the mortgaged property 
is a renewable leasehold property, the mortgagee may spend the amount necessary 
for the renewal of the lease and. unless there is a contract to the Contrary, he may 
add the amount to the mortgage-debt under this clause. It is to be noted in this 
connection that a mortgagor of leasehold property is not, under S. 65, bound to re¬ 
new the lease. A mortgagee may incur expenditure for the renewal in order to 
preserve his security. 

Under the English law also, a mortgagee is entitled to add the cost of the 
renewal of the lease, to the mortgage-debt and to recover the same with interest 
along with it. 1 

7. “In the absence of a contract to the contrary.” — Under this 
section the expenses incurred for the purposes mentioned therein can be added to 
the principal of the mortgage-money only “in the absence of a contract to the con¬ 
trary” and not otherwise. Thus, where a melkanomdar stipulated in the deed of 
mortgage that he would meet all the expenses of litigation to support the mortga¬ 
gor’s title and he had to incur that expenditure in a suit by a rival jenmi it was 
held that he could not add the amount spent, to the mortgage-debt as the above sti¬ 
pulation was “a contract to the contrary’ . 1 Similarly, where a mortgagor under¬ 
took to effect all the repairs on the mortgaged property, the mortgagee was held 


7* (’25) 12 AIR 1925 Cal 1135 (1135, 1136): 
93 Ind Cas 364 (L)B), Bahudur Singh v. 
Basiruddin Ahmad. 

(’26) 13 AIR 1926 All 424 ( 425): 48 All 
425 : 94 I. C. 872 (DB), Sheo Darshan v. 
Beni Chaudhri. 

8.t (’26) 13 AIR 1926 All 424 ( 425): 48 All 
425 : 94 Ind Cas 872 (DB), Sheo Darshan 


v. Beni Chaudhri. 

(’35) 22 AIR 1935 Mad 101 (105): 58 Mad 
418: 154 Ind Cas 1053 (DB), Lakshmi Nai- 
du v. Gunnamma. (Costs directed to be 
paid personally by defendant disputing 
right of mortgagee.) 

|Sge also (’12) 15 Ind Cas 23 (24) (DB) 
(Cal), Mohunga Ojha V. Ram Bahadur .] 

9. (’26) 13 AIR 1926 All 424 ( 425): 48 All 
425: 94 Ind Cas 872 (DB). Sheo Darshan V. 
Beni Chaudhri. . 

C25) 12 AIR 1925 Cal 1135 (1136): 93 Ind 
Cas 364 (DB), Bahadur Singh v. Basiruddin 
Ahmad. 

+ (’18) 5 AIR 1918 All 366 (366, 367): 40 


All 109: 43 Ind Cas 557 (DB), Damber 
Singh v. Kalyan Singh. 

* (’98 ) 20 All 523 (527): 1898 All W N 157 
(FB), Maqbul Fatima v. Lalita Prasad. 

10. f (’32) 19 AIR 1932 Rang 153 (153): \ 10 
Rang 308: 139 Ind Cas 185 (DB), R.M.A. 
RM. Chettyar Firm V. N.S.P.R.M. Chettyar 
Firm. 

(1872) 7 Ch App 507 (512): 41 L J Ch /98: 
26 L T 717: 20 W R (Eng) 665, Liverpool 
Marine Credit Co. v. Wilson. 

[See also (1857) 5 W R (Eng) 744 (745): 
3 Jur (N S) 630: 108 R R 937. Sclater v. 
Cottam. ] 

Section 72—Note 6 

1. (1688 ) 23 E R 664 (664): 2 Vem 84, Man- 

love v. Bale and Bruton. 

(1743 ) 26 E R 803 (805): 3 Atk 1 at p. 4, 


icon v. Merlins. 

Section 72—Note 7 

-15) 2 A I R 1915 Mad 1215 (1219): 

Ind Cas 989 (DB), Raman v. Manakkal. 
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not entitled to make them himself and add the amount to the mortgage-debt. 2 See 
also the undermentioned case. 3 


8. May add such money to the principal money.— A mortgagee 
may, under he present section, add the amount of money, expended by him for the 
necessary purposes mentioned in the section, to the principal money and recover it 
with interest along with the mortgage-debt. But can he, independently of the mort¬ 
gage claim, bring a suit to recover such amount? Under the English law he can 
claim the money expended by him only at the time of redemption and no action 
Qn a debt lies for its recovery. 1 The reason is that at law the mortgagee is the ow¬ 
ner of the property and the sum spent can he recovered only in equity as a condi¬ 
tion of redemption at the time of redemption. In this country, the mortgagor is the 
owner, and the mortgagee has only a security. The English rule can, therefore, 

have no application in India. 2 

A mortgagee in India has two separate remedies open to him, namely to sue 
on his mortgage adding to it the claim for monies expended for necessary purposes 
or to bring a separate suit to recover only the expenses. 

The expression “the mortgagee may , in the absence of a contract to the con¬ 
trary, add such money to the principal money,” clearly shows that the remedy un 
der this section is only an additional remedy and not the sole remedy* and the mort¬ 
gagee is therefore not barred from suing to recover such amounts under b 09 of 
die Contract Act. 5 "The contrary view in the undermentioned cases does not appear 


to be correct. 


2. (’19) 6 AIR 1919 Lah 354 ( 354. 355): 51 
Ind Cas 979, Motiram v. Santram. 

3. (’32) 19 AIR 1932 Oudh 255 (259): 8 

Luck 40: 139 Ind Cas 64 (DB), Said Ah¬ 
mad v. Partab Narain Singh. (To see 
ther there is a contract to the contrary, the 
document must be considered as a whole.) 

Section 72—Note 8 

1. (1884) 25 Ch D 338 (352): 53 LJ Ch 
545 : 50 L T 109: 32 W R (Eng) 352, In re 
Sneyd; Ex parte Fewings. 

2. (’19) 6 AIR 1919 Mad 1102 (1104): 45 

Ind Cas 949 (DB), Venkatasami Naicker v. 

Muthusami Pillai. 0 

3. (1867) 11 Moo Ind App 241 (259): 8 

Suth W R (PC) 17 (PC), Engender Chun- 

der v. Sreemutty Dossee. _ , 

(’66) 5 Suth W R 126 (128) (DB), Badmtm 

Koowar v. Seetul Pershad. 

(’79) 2 All 193 (195) (DB), Nikka Mai v. 
Sulaiman Sheikh Gardner. (Suit to recover 
additional land revenue paid by mortgagee 
is maintainable while the mortgage subsists.) 

[But nee (1852 ) 8 S D A R 1063 (1065) 

(SB), Mt. Bpbee Wuheedum v. H. Abdul 
11 ossein.] 

4.t(’19) 6 AIR 1919 Mad 1102 (1103, 1104): 
45 Ind Cas 949 (DB), Venkatasami Naicker 
v. Muthusami Pillai. 

(*36) 23 AIR 1936 Rang 47 ( 48): 161 Ind 
Cas 626. A. Murray v. M. S. M. Firm. 
f (’35 ) 22 AIR 1935 Rang 438 (439): 160 Ind 
Cas 469. N. M. Veerayya Konar v. M. V. E. 
V. E. Chettiyar Firm. 

•(’98 ) 20 All 401 (408): 1898 All W N 90 
(DB), Imdad Hasan V. Badri Prasad- 
(*19) 6 AIR 1919 Mad 59 (61, 62): 41 Mad 
1043 : 49 Ind Cas 123 (DB), Mangeshwar 

) 34 Cal 92 (95) (DB). Umuh 


Chandra v. Khulna Loan Co. 1 
3. (’90) 1890 All W N 90 (90) (DB). Par- 

sotam Das V. Japit Singh. 
f*33) 20 AIR 1933 Rang 112 (112): 144 Ind 
Cas 392, Ma Mya Mya v. Ma Lon. 
t(’35) 22 AIR 1935 Rang 438 (439): 160 Ind 
Cas 469, N. M. Veerayya Konar v. M. V. E. 
V. E. Chettyar Firm. 

C\36) 23 AIR 1936 Rung 47 (48): 161 Ind 
Cas 626, A Murray v. M. S. M. Firm. 
f’23) 10 AIR 1923 All 127 (127): 64 Tnd Cas 
918, Beni Madho v. Sanwar Dat. 

6. (’13) 16 Oudh Cas 48 (50): 19 Ind Cas 
744 (745), Sheo Dulare v. Mt. Batasha. 
(Mortgugee in possession paying simple mo¬ 
ney docree to avert sule of property in its 
execution—Suit by mortgagee against mort¬ 
gagor to recover the amount— Held, mort¬ 
gagee having exercised his right under S. 
72(b) could not obtain personal decree— 
His only remedy was to remain in posses¬ 
sion for a further period.) 

(•99) 9 Mad L our 177 (179) (DB) Bavan- 
na v. Balagurivi. (Where a usufructuary 
mortgagee paid off a prior mortgage decree 
and suffered a decree for redemption with¬ 
out insisting on the payment of the amount 
so paid to the prior mortgagee and brought 
a regular suit lor its recovery, it was held 
that mortgagee’s remedy was only to insist 
on being paid In full before he could be 
turned out of the lands and a separate suit 
for recovery of money could not be sus¬ 
tained. NOTE.—S.69, Contract Act, not re¬ 
ferred to.) 

[See also C25) 12 AIR 1925 Oudh 429 (431 >: 
28 Oudh Caa 221: 87 Ind Cas 829 (DB), 

Jagannath Singh v. Jagjitoan Das. (Decision 
on the facta of the case.) 

(•20) 7 AIR 1920 Pat 521 (522): 5 Pat L 


a t.p. as 
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On the other hand, the mere fact that there is an agreement between the par¬ 
ties allowing the mortgagee to recover his expenses by an independent suit against 
the mortgagor personally, does not take away the right of the mortgagee under this 
’-ection to add the amount to the principal money and recover it as such. 7 

Suppose now that the mortgagee adopts one of the two remedies. The ques¬ 
tion arises whether he forfeits the other remedy. According to the High Court of 
Allahabad, he does so. In Imdad Hasan v. Badri Prasad , 8 a mortgagee in posses¬ 
sion paid the Government land revenue payable by the mortgagor to avert the sale 
of the property. He then sued the mortgagor and obtained a money decree for the 
amount spent by him. In a subsequent suit for redemption by the mortgagor, the 
mortgagee claimed a charge under this section for the decretal amount which re¬ 
mained unpaid. It was held that as he had elected to pursue one remedy to reco¬ 
ver his expenditure, he was no longer entitled to a relief under this section. The 
debt was held to have been merged in the decree and, therefore, \yas reco¬ 
verable only under those decrees. A contrary view was expressed by the. High 
Court of Madras in Mangeswar Naraina v. S. Shiva Rao 9 in which case the money 
decrees obtained by the mortgagee were, however, barred by limitation at the time 
when a charge under this section was claimed by the mortgagee in a suit for redemp¬ 
tion. Their Lordships disallowed the claim of the mortgagee for the decretal am¬ 
ounts because the claim was no longer subsisting, being statute-barred. In their 
opinion, the Allahabad view that even if the decree is alive and enforceable, the re¬ 
lief under this section cannot be allowed” goes too far.” It is- submitted that the 
Madras view is correct on principle. A mortgagee does not lose his charge for 
the expenditure given by this section by merely obtaining a personal decree for 
the same. He can plead it and claim to be paid for it on redemption, provided the 
claim under the decree is not otherwise barred or does not become unenforceable. 10 


9. Charge for expenses, if can be enforced independently of mort¬ 
gage. — The section allows a mortgagee to add to the principal of the mortgage- 
money the sum expended by him over the purposes mentioned therein. In other 
words, the mortgagee is entitled to a charge over the mortgage-security even for 
the amount spend. But can such charge be enforced independently of the mort¬ 
gage? The High Court of Allahabad has held in the undermentioned case 1 that a 
charge for expenses cannot be enforced apart from the claim under the mortgage^ 
The facts of the case were that a mortgagee in possession paid certain arrears of 
land revenue payable by the mortgagor to avert the sale of the property. The 
mortgagor deposited the principal and the interest thereon in Court which was ac¬ 
cepted by the mortgagee and the deed and possession were delivered to the mort¬ 
gagor. Th mortgagee subsequently brought a suit to recover the amount of land 
revenue by sale of the mortgaged property. Their Lordships disallowed the suit 
and observed as follows: 

“In our opinion, whatever may be the position or right of a person pay¬ 
ing money under such circumstances, who is not a mortgagee, the position of 
a mortgagee making such payments is this: if he makes such payments and 
wishes to seek a direct remedy against the mortgaged property in respect of 


our 248: 57 Ind Cas 653, Rajkumarlal v. 
Jaikaran Das. (Separate suit brought in 
Small Cause Court not allowed.)] 

7.t(’33) 20 AIR 1933 P C 136 (139): 144 

Ind Cas 1025 (PC), Bachchu Lai v. Md. 
Mah. 

(’34) 21 AIR 1934 All 888 (889): 150 Ind 
Cas 879, Hardwar Bhagat v. Sita Ram. 

(*35) 22 AIR 1935 Pat 157 (159): 156 Ind 
Cas 926, Bisheshwar Daydl v. Chedi Singh. 
[But see (’19) 6 AIR 1919 Oudh 50 (53): 
22 Oudh Cas 270: 54 Ind Cas 264 (DB), 
Furzand Ali'v. Sadiq. Husain. ■ ( Claim for 


excess revenue and cesses paid by mortga¬ 
gee disallowed in a redemption suit.)] 

8. (’98) 20 All 401 (408): 1898 All W N 90 
(DB). 

9. (’19) 6 AIR 1919 Mad 59 (61, 62): 41 
Mad 1043 : 49 Ind Cas 123 (DB). 

10. (’86) 1 C P L R 66 (67), Subhansha Fa¬ 
kir v. Yacoob Ali. 

Section 72—Note 9 

1. (’90) 13 All 195 (199): 1890 AH W N 
228 (DB), Anandi Ram v. Dur Najab AU 
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them by a suit for sale of that mortgaged property, he must do so in his 
character and position as mortgagee, for it was in that character and posi¬ 
tion, and that only, he paid the money. He must, if he desires to bring the 
property to sale in respect of such payments, add on those payments to the 
principal money due under the mortgage. In other words, in our opinion 
a mortgagee making such payments as mortgagee, does not, by reason of 
making those payments, obtain a lien independently of that under his mort* 

gage. In this case.(the plaintiffs mortgagees) having abandoned their 

lien and rights as mortgagees, it appears to us that the plaintiffs cannot re¬ 
vive them in order to sustain a suit for money which they could have added 
to the original mortgage-debt, and in respect of which they were entitled to 
' continue in their character as mortgagees and to hold on to the deed of 
mortgage.” 

In Ambika Charan v. Ramgati Cuha , 2 a mortgagee, after obtaining a preli¬ 
minary decree on his mortgage, deposited a certain amount to set aside a sale of 
the mortgaged property in execution of a rent decree. The property was thereafter 
sold privately by the mortgagor who satisfied the preliminary decree completely. 
Thereafter the mortgagee brought a suit to establish his right to the lien on the 
mortgaged property in respect of the deposit that had been made by him. It was 
held by the High Court of Calcutta that the suit was maintainable for the reason 
that the lien acquired by the mortgagee in respect of the deposit was not discharg¬ 
ed by the payment and satisfaction of the preliminary decree. It is submitted that 
this last view is not correct. A lien for expenses under this section is enforceable 
onlv along with the claim under the mortgage and so long as the latter is/subsisting; 
if the latter claim is no longer subsisting, the mortgagee cannot have any remedy 
under this section. He will be entitled, however, to recover the amount under S. 
69 of the Contract Act. 3 

See also the undermentioned case. 4 


10. Expenditure must have been made in the capacity of mortga- 
fc®®*— A mortgagee, whether in possession or not, has, under the present section, 
a right to spend the necessary amount for the preservation of the mortgaged pro¬ 
perty, if occasion arises, until the sale of the mortgaged property, in execution of 
the decree for sale, is confirmed or a final decree for foreclosure is passed, and to 
add the amount so expended to the mortgage-debt. 1 In other words, the section 
requires that the money expended should be expended by the mortgagee in the ca¬ 
pacity of a mortgagee, and so long only as the relationship of mortgagor and mort- 


2. CIS) 2 MR 1915 Cal 369 (370): 28 Ind 
Ca« 571 (DB). 

3. (’37) 24 AIR 1937 Nag 225 (226): 171 

Ind Ca« 740. Balwantrao v. Tulsa Pandhari- 
noth. (Mortgagor bound under the contract 
to pay land revenue—Mortgagees paying the 
arrears of land revenue to save property, 
after foreclosure decree—Mortgagees are 

entitled to he recouped.)' 

t(’3R> 25 AIR 1918 Na* 459 (461): I L R 
(1939) Nae 246: 178 Ind Cas 485, Ml. Mu- 
lahi v. Balakdas. (Payment by mortgagee 
after decree for foreclosure of arrears of 
land revenue to avert sale—Case falls under 
S. 69. Contact Act.) 

(*40) 27 AIR 1940 Nag 285 (286): 190 Ind 
Cas 594, Amrit Woman v. Mahadeo. ( AIR 

. 1038 Nag 459: II.R (1939) Nag 246 follow- 

.- «d.) 

-t(*26) 13 AIR 1926 Cal 765 (767): 94 Ind 
Cas 811 (DB), Sarajubala Roy v. Kamini 

.. Kumar. - 

'(*98) 25 Cal 305 (311)s 2 Cal W N 150 

♦ ^ * # > 4 * » ^ # 


(DB). Bindnbashini Dasii v. Harendra Lat. 

Also see S. 65 Note 10. 

[Bn t sfc (’99) 9 Mad L Jour 177 (179) (DB). 
Bavanna v. Balagurivi. (Where a usufruc¬ 
tuary mortgagee paid off a prior mortgage 
decree and suffered a decree for redemption 
without insisting on the payment of the 
amount so paid to the prior mortgagee, 
held, that a separate suit for recovery of 
money could not be sustained. NOTE.—S. 69, 
Contract Act, not referred.)] 

4. 020> 7 AIR 1920 Mad 746 (747): 61 Ind 
Cas 510 (DB), Raru h'nir v. Neelakondon 
Nambudri. (Costs of defending mortgagor’s 
title incurred during prior mortgage—The 

- mortgage renewed and suit to enforce the 
latter mortgage brought—The claim for 
costs cannot be added to the debt under the 
latter mortgage.) 

Section 72—Note 10 

1. See Special Committee’s Report, 1927, 

printed on page 85 (119), 

• • • ^ # v ^ 
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gagee subsists between the parties. The relationship of mortgagor and mortgagee • 
is not put an end to by the mere passing of a preliminary decree for foreclosure 2 
or of a final decree for sale, the execution of which is still pending 3 and, therefore, 
a mortgagee spending amounts for the purposes mentioned in the section even after 
the passing of such decrees, has a right to add the amount so expended to the prin¬ 
cipal of the mortgage-money under this section. Where a mortgagee spends mo¬ 
nies, not as a mortgagee, but as owner under a defective purchase which is subse¬ 
quently declared void by the Court, the expenditure must be held to have been 
made only in his capacity as mortgagee . 4 The reason is that as soon as the conve¬ 
yance is declared void, the mortgage revives and the mortgagee must be deemed to 
have had only that capacity all along. Where, however, a mortgagee purchased a 
tenure mortgaged to him in execution of his own decree for sale on the mortgage 
and thereafter paid the arrears of rent which had accrued before his purchase, the 
payment by him was held not to be in the capacity of a mortgagee but in the capa¬ 
city of an owner and purchaser, in which capacity he was bound by law to make 
that payment himself. He was, therefore, held not entitled to a relief under this 
section . 5 

See also the cases noted below . 6 


11. Interest on amount spent. — A mortgagee is entitled under this 
section to claim interest also, on expenses incurred by him for the purposes men¬ 
tioned therein, unless, of course, there is a contract to the contrary . 1 Whether there 
is a contract to he contrary must, in each case, depend upon its own facts . 2 In the 
undermentioned case 3 of the Lahore High Court, interest on costs was disallowed 
even though parties had specifically stipulated for interest. The case, however, is 
not under the Act and does not give any reasons for its decision. 


2. (’15) 2 ATR 1915 Cal 369 (369): 28 Ind 
Cas 571 (DB), Am.bika Charan v. Ramga- 
ti Guha. (Payment by mortgagee of a rent 
decree to avert sale, after preliminary fore- 

. cl as ure decree—Mortgagee acquires lien un¬ 
der. this section which is not discharged by 
mere payment of foreclosure decree—Lien 
held enforceable in a separate suit.) 

3. * (’31) 18 AIR 1931 P C 226 (228): 59 Cal 
463: 58 Ind App 341: 134 Ind Cas 645 (PC), 
Manohar Das v. Hazarimull. (Reversing AIR 
1030 Cal 151: 57 Cal 298.) 

t(T9) 6 AIR 1919 Low Bur 136 (138): 43 
Ind Cas 190, Ma Pwa Kin v. K. P. S. A. R. 
P. Firm. (Payment of land revenue by 
mortgagee after preliminary decree for sale 
creates a charge under this section in fa¬ 
vour of mortgagee which subsists even after 
thp mortgage decree is satisfied.) 

4. (’31) 18 AIR 1931 Pat 325 (326): 10 Pat 
210: 131 I. C. 814 (DB), Foodgni Sah v. 
Azhar Hnsnin. 

5. See also (’24) 11 AIR 1924 Pat 235 (236): 
2 Pat 890: 77 Tnd Cas 73 (DB), Ranglal 
Sahu v.- Kali Shankar. (The purchaser pur¬ 
chases the property with the liability of a 
prior rent charge and hence in paying prior 
r^nt a purchaser discharges his own liabi- 

• l’t’'.) 

6. (1865) 3 Suth W R 162 (162) (DB). Doo- 
lar Ch’wdgr v. Damodar Harain. (Mortga- 

• see who was also the proprietor of the 
mortgaged tenure, making payment of land 
revenue, purporting to act in capacity of 
mortgagee— Held, he cannot recover it.) 

(T6) 3 ATR 1916 Mad 859 (8621: 38 Mad 
18: 16 Tnd Cas 877 (DB), Ibrahim Sahib 
v. Arumugathayee. (Sale of equity of re¬ 


demption in favour of prior mortgagee af¬ 
ter creation of second mortgage—Prior mort¬ 
gagee spending over repairs after purchase— 
Suit for redemption of prior mortgage —Held 
prior mortgage still subsisted—Repairs were 

• as a mortgagee and the amount spent- for 
it were recoverable with mortgage-debt.) . 

Section—72 Note II 

1. (’25) 12 AIR 1925 Oudh 678 (681): 90 

1 Ind Cas 184, Kanis Fizzabibi v. Datadin. 

(’07) 4 All L Jour 176 (180) (DB), Muham¬ 
mad Hussain v. Sheodarshan Das. 

(1743) 26 E R 803 (805): 3 Atk 1, Lacon v. 
Merlins. 

(1688) 23 E R 664 (664): 2 Vem 84, Man- 
love v. Rale & Bruton. 

(1795) 145 E R 964 (964): 2 Anst 551, Wool- 
ley v. Dr age: 

[See also (’24) 11 AIR 1924 All 881 (883): 
46 All 897: 80 Ind Cas 63 (DB), Ismail 
Hasan v. Mehdi Hasan.] 

2. (’12) 16 Ind Cas 635 (636) (All), Raha- 

matullah Beg v. Yusuf Ali. (The mere cir¬ 
cumstance that it is not specifically men¬ 
tioned in the deed that interest would be 
paid on cost of repairs is not a contract to 
the contrarv.) ^ _ , 

(’29) 16 AIR 1929 All 777 (778): 118 Ind 
Cas 186 (DB), Sheonandan V. Mahomad 

' Khalik , (Provision in the deed that parti¬ 
cular expenditure incurred by mortgagee to 
be added to the principal money—No pro¬ 
vision made for payment of interest there- 
on—Held that there was a contract to the 

contrary.) • , 

3. (’21) 8 AIR 1921 Lah .53 (55): 67 Ind 
Cas 132 (DB), Tahlu Mai v. Buta. 
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r The rate of interest to be allowed on expenses is the same as that payable 
on the principal money and where no such rate is fixed by the deed, the section 
prescribes nine per cent, per annum. 4 Compound interest is not allowed on ex¬ 
penses^ 5 


12. Premiums paid for the insurance of mortgaged property.— 
Under the second and the third paragraphs of the section a mortgagee is entitled 
to incur expenditure to insure and keep insured against loss or damage by fire, the 
property mortgaged to him, when such property is, by its nature, insurable, and he 
may add the premiums paid by him to the principal amount of the mortgage-debt. 
This provision was originally taken from the Conveyancing and Law of Property 
Act, 1881 1 the corresponding sections of which ran as follows: 

“Section 19. (1) A mortgagee, where the mortgage is made by deed 
shall by virtue of this Act, have the following powers, to the like extent as 
if they had been in terms conferred by the mortgage-deed, but not further 


(namely): 

(i) ******* 

(ii) A power, at any time after the date of mortgage-deed, to insure and 
keep insured against loss or damage by fire any building, or any effects or 
property of an insurable nature, whether affixed to the freehold or not, being 
or forming part of the mortgaged property, and the premiums paid for any 
such insurance shall be a charge on the mortgaged property, in addition to 
the mortgage-money, and with the same priority, and with interest at the 

same rate, as the mortgage-money; 


“Section 23. (1) The amount of an insurance effected by a mortgagee 
against loss or damage by fire under the power in that behalf conferred by 
this Act shall not exceed the amount specified in the mortgage-deed, or, if 
no amount is therein specified, then shall not exceed two third parts of the 
amount that would be required, in case of total destruction, to restore the 

property insured. , 

(2) An insurance shall not, under the power conferred by this Act, be 

effected by a mortgagee in any of the following cases (namely): 

(i) Where there is a declaration in the mortgage deed that no insu¬ 
rance is required: 

(ii) Where an insurance is kept up by or on behalf of the mortgagor 

in accordance with the mortgage deed: 


(iii) Where the mortgage deed contains no stipulation respecting insu¬ 
rance, and an insurance is kept up by or on behalf of the mortga- 
gor, to the amount in which the mortgagee is by this Act authori¬ 
zed to insure.” 2 


There was a difference of wording in this section between the^ first para¬ 
graph and the second. The expenses under the former were to be added to the 
principal of the mortgage-money while those under the latter were a charge on 
the mortgaged property.” The reason for such a distinction was not clear and, 
therefore; the amending Act of 1929 changed the wording of the second paragraph, 
thus bringing it in line with that of the first paragraph. The bpecial Committee 
state their reason for this change as follows: 


4. (’25) 12 AIR 1925 Oudh 678 (681): 90 
Ind Cas 184, Kaniz Fizza Bibi v. Datadin. 

5. (’96) 23 Cal 228 (247): 22 Ind App 183 
t (PC), Kishori Mohun V. Ganga Baku. 


Section 72—Note 12 

1. 44 & 45 Viet, Ch. 41. 

2. These Sections are now replaced by Sec¬ 
tions 101 (1) (ii) and 108 (1) and (2) of 
the Law of Property Act, 1925, (15 Goo. V, 
Ch. 20). 
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“In the penultimate paragraph of S. 72 it is stated that a sum paid as 
insurance premium shall £>e a charge on the mortgaged property, while the 
second paragraph provides that sums mentioned in clauses (a) to (e) should 
be added to the principal money. It is not clear whether any distinction is 
really intended between insurance premia and other necessary costs and 
charges, ihe sums payable lor insurance ought to be treated on the same 
looting as those spent lor necessary costs and charges. We are, therefore, 
ol opinion that such sums should be added to the principal money and 
should carry the same rate of interest.” 3 

* ; r, < 

The right of the mortgagee under this provision is, however, subject to “a 
contract to the contrary. A mortgagor can stipulate that there should be no insu- 
lance oi mortgaged property and a mortgagee insuring the property in spite of 
such a stipulation is not entitled to his costs. Similarly, where the mortgagor him- 
sell undertakes, to insure the property, a mortgagee is not entitled to incur costs in 
dial respect, even if the mortgagor has failed to keep up his part of the agreement. 4 * 
further, the right is subject to the proviso contained in the last paragraph, under 

which a mortgagee cannot incur expenditure over insurance where the mortgagor 
himselt has kept up the insurance. 6 * * 

The section also prescribes a limit to the amount for which a mortgagee can 
insure the property. II the amount has been fixed by the parties themselves, that 
limit cannot be exceeded. But where no such amount is fixed by the parties, the 
section provides that the amount of insurance should not exceed two thirds of the 
amount which would be required to restore the property in case of total destruo 

lion* 

For the application of the money received under the insurance policy taken 
by a mortgagee in possession, seeiVotes on S. 76. 


“ 73 ; W Where the mortgaged property or any part thereof 

of revenue °* an yj nterest therein « sold owing to failure to pay ar- 

compensation on ac- rears 04 revenue or other charges of a public nature or 

rent due in respect of such property, and such 


quisition. _ B __ 

did not arise from any default of the mortgagee, the mortgagee shall be en¬ 
titled to claim payment of the mortgage-money, in whole or in part, out of 
any surplus of the sale proceeds remaining after payment of the arrears 
and of all charges and deductions directed by law. 

(2) Where the mortgaged property or any part thereof or any in¬ 

terest therein is acquired under the Land Acquisition Act, 1894, or any 
other enactment for the time being in force providing for the compulsory 
acquisition of immovable property, the mortgagee shall be entitled to 
claim payment of the mortgage-money, in whole or in part, out of the 
amount due to the mortgagor as compensation. r , 

• II » f HB 

(3) Such claims shall prevail against all other claims except those 
of prior encumbrancers, and may be enforced notwithstanding that the 

principal money on the mortgage has not become due. " ii - t 

a. Section 73 was substituted for the original section by Section 38 of the Transfer of 
__Property (Amendment) Act, 1929 (XX) of 1929). The old section ran as follows: 


3. See the Report of the Special Committee 
printed on page 85 (119, 120). 

4. *(1850) 68 E R 337 (339): 8 Hare 216: 

14 Jur 288: 4 De G Sm 575: 19 L J Cb 

484, Dobson V. Land. 

(1861) 70 E R 1002 (1003): 2 J & H 137, 

Bellamy v. Brickenden. 


(1865) 12 L T (NS) 114 (114): 34 L J Gh 
251: 13 W R (Eng) 401, Brooke v. Stone. 

[But see (1863 ) 8 L T 409 (411): 9 Jur 
(NS) 738, Scholefield v. Lockwood. (Mort¬ 
gagee is entitled to money properly ex-* 
pended for insurances. under the direction 
for all just allowances.)] 
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. ChaT * e “73. Where mortgaged property is sold through failure to pay arrears of revenue or 
2/ revcfiui* rent due in respect thereof, the mortgagee has a charge on the surplus, if any, of 
• tie the proceeds, after payment thereout of the said arrears, for the amount remaining 

duo on the mortgage, unless the sale has been occasioned by some default on his part.” 


Synopsis 


1. Scope of the section. 

2. Section, whether retrospective. 

3. “Is sold owing to failure to pay ar¬ 

rears of revenue,” etc. 

4. “Arrears.” 

5. “Other charges of a public nature.” 

6. Sale by reason of mortgagee’s default 

—Eff ect. c 

7. “Shall be entitled to claim payment 

of the mortgage-money.” 

8. “In whole or in part.” 

9. “All charges and deductions direct¬ 
ed by law.” 


10 . 

11 . 

12 . 

13. 

14. 


Sub-section (2). 

Sub-section (3). 

Mortgagee claiming surplus proceeds 
if entitled to proceed against the 
property also. 

Revenue sale set aside—Right of 
mortgagee to proceed against the 
property. 

Surplus proceeds or compensation 
money withdrawn by mortgagor or 
other person—Remedy of mortga¬ 
gee. 


TOPIC INDICATOR 


Compensation awarded to mortgagor under 
Land Acquisition Act—Mortgagee’s rights. 
See Note 10. 

Doctrine of substituted security. See Note 1. 
Priority. See Note 11. 


Revenue and rent sales. See Notes 1 and 3. 
Sale of part of the mortgaged property. See 
Note 12. 

Share allotted to mortgagor on partition is 
mortgagee’s substituted security. See Note 1. 


1. Scope of the section. — This section is a particular application of 
what has been called the doctrine of substituted securities. 1 According to that doc¬ 
trine a mortgagee is entitled to a charge upon property which, through no fault of 
the mortgagee, has taken the place of the mortgaged property. 2 

The doctrine is of wide application. Thus, where the subject of a mort¬ 
gage is an undivided share in property and the joint sharers effect a partition, the 
security of the mortgagee will attach to the share allotted in severalty to his 
mortgagor. 3 But the right which the mor tgagee obtains to realise the amount due to 


Section 73—Note 1 

1. (T6) 3 AIR 1916 Mad 323 (325): 39 Mad 

283 : 28 Ind Cas 232 (DB), Subbaraju. v. 
Seetharamoraju. __ _ 

+ (’38) 25 AIR 1938 All 221 (224, 225): 1LR 
(1938) All 513: 174 Ind Cas 702 (FB), 

Girdhar Lai v. A lay Hasan. (Doctrine of 
substituted securities is a doctrine of wide 
application.) „ . , , 

[See also (TO) 33 Mad 429 (434): 5 Ind 

Cas 92 (95) (DB), Venkatarama Iyer v. 

Esumsa Raw then.] . „ 

2. |(TO) 33 Mad 429 (434): 5 Ind Cas 92 
(95) (DB), Venkatarama Iyer v. Esumsa 
Rowthen. (Mortgage of a decree—Decretal 
amount deposited in Court—Mortgagee has 
a charge on amount deposited.) 

(’71) 16 Suth W R 222 ( 223) (DB), Heera 
Loll v. Janokeenath. (Sale for arrears of 
revenue.) 

(’80) 6 Cal 142 (147, 148): 7 Cal L R 396 
(DB), Kristodass Kundoo v. Ramkant Roy. 
(Do.) 

rSee also (’66) 10 Moo Ind App 540 (558): 
5 Suth W B.P C 83 (PC), Sidhep Nazir 
Ally Khan V. Ojodhyaram Khan.) 

3. (’48 ) 35 AIR 1948 Mad 1 (4): ILR (1948) 
Mad 454 (FBI, Issaku v. Seetharamaraiu, 
[AIR 1935 Mad 1011 overruled. (Mortgage 
of specific Item of joint property by one 
cosharer— Subsequent .partition— Mortga- 
bm can only proceed against substituted 


item in the hands of mortgagor and of alie¬ 
nee from him and not against original item 
allotted to another coparcener.) ] 

(’45) 32 AIR 1945 Pat 400 (403): 24 Pat 
268 (DB), Dpokinandan Prosad v. Aghore- 
noth. 

*(’74) 1 Ind App 106 (120, 122): 21 Suth 
W R P C 233 (PC), Byjnoth v. Ramoo- 
deen Chow dry. 

(TO) 33 Mad 429 ( 435): 5 Ind Cas 92 (95) 
(DB), Venkatarama Iyer v. Esumsa Row- 
then. 

(’38) 25 AIR 1938 All 221 (225): I L R 
(1938) All 513: 174 Ind Cas 702 (FB). 

Girdhar Lai v. Alay Hasan. 

(’30) 17 AIR 1930 Nag 139 (142): 26 Nag 
L R 312: 124 Ind Cas 690, Tretanath v. 
A jodha prasad. 

(’40) 27 AIR 1940 P C 11 (14): I L R 
(1940) Kar P C 33: 67 Ind App 11: I L R 
(1940) 1 Cal 255: 185 Ind Cas 234 (PC), 
Jadunalh v. Parmeswar. (Partition suit— 
Mortgagee of undivided share though not 
necessary party, should be allowed to attend 
and be heard at the stage of making allot¬ 
ment.) 

*(’32) 19 AIR 1932 P C 235 ( 236, 237): 59 
Ind App 405: 13 Lah 702: 139 Ind Cas 85 
(PC), Md. Afzal Khan v. Abdul Rahman. 

(’38 ) 25 AIR 19C-3 Pat 199 ( 200): 175 Ind 
Cas 194 (DB), Balakrishna Prasad v. A pur- 
bo Krishna. (Mortgage of part of proper- 
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ties—Mortgagee can follow proportionate 
part in properties substituted on parti¬ 
tion.) 

('37i 24 AIK 1937 Pat 563 (566): 16 Pat 
t>22: 171 Ind Cas 715 (DB), Nirmal Ku¬ 
mar v. Sant Lai Mahto. 

t(’37) 24 AIR 1937 Pat 345 (346, 347): 170 
Ind Cas 134, Ganga Prasad Sao V. Dulari 
Saran Singh. (Anomalous mortgage.) 

t(‘17) 4 AIR 1917 Pat 325 (327, 328): 39 
Ind Cab 586, Barhomdoo Narain V. Hajari 
Lai. (The fact that the mortgage is usu¬ 
fructuary makes no difference.) 

('26 ) 13 AIR 1926 Oudh 509 (511): 1 Luck 
210: 96 Ind Cas 75 (I)B), Badri Din V. Mti¬ 
ne shar Bakhsh Singh. (If on partition the 
property falls to the share of other co6ha- 
rers, the remedy of mortgagee is to call 
upon the mortgagor to give another proper¬ 
ty in security or to sue for damages.) 

t (’24) 11 AIR 1924 Oudh 307 (308): 80 

Ind Cas 483, Mt. Jamka V. Shiam Kishore 
Lai. (Mortgagee is not necessary party to 
partition proceedings.) 

t(’19) 6 AIR 1919 Oudh 329 (330): 53 Ind 
Cas 659, Saiyid Muhammad v. Jawad Hu¬ 
sain. 

* (’17) 4 AIR 1917 Oudh 1 (6): 41 Ind Cas 
413, Abdul Wahab v. Basant Lai. (In parti¬ 
tion property sold and sale proceeds dis¬ 
tributed among mortgagor and the cosha¬ 
rers. No security taken from mortgagor. 
Purchaser taking with full knowledge of 
mortgage. Mortgagee was given decree ag¬ 
ainst the undivided shares.) 

(’14) 1 AIR 1914 Oudh 426 (429, 430): 24 
Ind Cas 2, Kifayat Ullah V. Mahabir Pro- 
sad. (The right is not a mere charge or 
equitable right which can be defeated by a 
plea of bona fide purchase without notice.) 

(’26) 98 Ind Cas 1039 (1041) (DB) (Oudh), 
Lachman Prasad v. Mohammad Ah Moham- 

(’13)^16 Oudh Cas 161 (162): 20 Ind Cas 
577 (578), Mahadin v. Sheo Prasad. (The 
same rule applies where the piortgagor is 
allotted a cash payment in lieu of his share 
in the property.) „ _ _ 

f (’40) 27 AIR 1940 Nag 149 (154): I L R 
(1941) Nag 677: 194 Ind Cas 537 (DB), 

Atmaramsao v. Bhupendranath. (Non-mort¬ 
gaging branch of the family as part of 
partition agreement undertaking to pay 
mortgage-debt takes only on equity of re¬ 
demption.) . 

t (’35) 22 AIR 1935 Lah 936 (936, 937) : 160 
Ind Cas 734 (DB), Bhawani Singh V. Nathu 
Ram. (Where one of joint owners mortga¬ 
ges a part of the joint undivided property 
ihe mortgagee is entitled to recover the 
debt from the whole of the property which 
may eventually fall to the mortgagor on 

(’34) 21 AIR 1934 Lah 809 ( 812): 16 Lah 
392: 155 Ind Cas 938 (DB), Diwan Chand 
v. Manak Chand. 

f (’34) 21 AIR 1934 Lah 660 (661): 149 Ind 
Cas 1195 (DB), Mohan Lai v. Wadhawa 

+ (*33? 20 AIR 1933 Lah 771 (772, 773): 14 


Lah 749: 149 Ind Cas 104 (DB), Amar 
Singh v. Bhagwan Das. (The fact that the 
property allotted to the mortgagor in the 
partition has been subsequently transferred 
by him to third parties makes no difference.) 
(’15) 2 AIR 1915 Lah 75 (76): 30 Ind Cas 
31 (DB), Prem Shah v. Khan Chand. (1894 
Pun Re No. 101 followed.) 

( 37) 170 Ind Cas 748 (748, 749) (Lah), 
Kahan Chand v. Vasudev Singh. (Partition 
effected after mortgage decree—Principle of 
substituted security extended to execution 
proceedings also.) 

f(’ll) 34 Mad 175 (176, 177): 6 Ind Cas 
991 (992) (DB), Muthia Raja v. Appala 
Raja. 

(’37) 1937 Mad W N 1340 (1342) (DB), Ma- 
nickavelu V. Sateedan Sowcar. 

(’95) 18 Mad 316 (318, 319): 5 Mad L Jour 
148 (DB), Pullamma V. Pradosham. 
t(TO) 6 Ind Cas 829 ( 830) (DB) (Cal), 
Narendra Chandra V. Saroda Kanto. 

(’10) 6 Ind Cas 196 (198) (Cal), Baikun- 
tha Nath V. Sheikh Nura. (The same prin¬ 
ciple applies when mortgage is created dur¬ 
ing the pendency of a partition suit.) 
t(’07) 6 Cal L Jour 46 ( 49) (DB), Hakim 
Lai v. Ram Lai. (Question as to how the 
substituted security is to be ascertained ex¬ 
plained with illustrations.) 

(’07) 35 Cal 388 ( 391, 392): 12 Cal W N 
373 (SB), Shahebzada Mahomed Kazim 
Shah v. R. S. Hills. (Cosharers awarded 
certain sums of money as owelty in parti¬ 
tion are entitled to priority over mortga- 
gee.) 

f(’93) 20 Cal 533 (535, 536) (DB), Hem 
Chunder Ghose v. Thako Moni Debi. 
t(’34) 149 Ind Cas 229 (230, 231)- (DB) 
(Bom), Umar Hussain v. Sakharam. 
t(’36) 23 AIR 1936 All 456 (458): 163 Ind 
Cas 762, Adit Singh V. Binderyal Sahu. 
*(’20) 7 AIR 1920 All 34 (35, 37): 42 All 
' 596: 58 Ind Cas 171 (DB), Bhup Singh v. 
Chedda Singh. (It makes no difference that 
before the partition is made the mortgagee 
obtains a decree for sale of the share mort¬ 
gaged to him and it it immaterial 
whether the partition is effected through 
Court or privately.) 

(’02) 24 All 483 (486): 1902 All W N 137 
(DB), Amolak Ram V. Chandan Singh- 
t(’36) 23 AIR 1936 Nag 125 (127): I LR 
(1936) Nag 22: 165 Ind Cas 550 (DB), . 

Liladtar Uttam chand V. Shiwaji Ganesn. 
(Principle of substituted security applies 
even when mortgagor transfers specific 

items of joint property.) • e T , 

(’33 ) 20 AIR 1933 Lah 682 (685): 145 Lid 
Cas 432 (DB), Bulaqi Mai V. Abdul Ka¬ 
rim. (Mortgagor’s share on partition * 

liable even in hands of ms tran l*fF ee */ r7 c\ 
(’94) 1894 Pun Re No. 101, p. 374 (3/6; 

(DB), Bell Ram v. Mt. Shahzada Beganu 
(’38 ) 25 AIR 1938 Mad 767 (769): 182 Ind 
Cas 316, Rathnovelu Chettiar x. Subrama- 
niam Chetty. (The amount awarded to co¬ 
sharers as owelty has precedence over mort 

(•fip29 AIR 1942 Cal 153 (160): I L R 
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him from out of the item allotted to the mortgagor is not in the nature of a 
mortgage. It is a right to a security and would come within the definition of a 
charge in S. 100. Consequently, a bona fide transferee of such item for value with¬ 
out notice would be protected against such a charge. The same result is reached if 
the right of the mortgagee is considered an equitable right. The right of a 
puisne mortgagee to the surplus proceeds on a sale under the first mortgage is also 
based on the doctrine of substituted security. 4 So also where a mortgaged house 


(1942) 1 Cal 326: 201 Ind Cas 353 (DB), 
Saradindu Mukherjee v. Jaharlal Agarwalla. 
(Partition must be fair and proper one.) 

(’41) 28 AIR 1941 Pat 399 (400): 193 Ind 
•- Cas 748 (DB), Shyamakant Lai v. Ram 

(’in 28 AIR 1941 Rang 79 ( 80): 1940 Rang 
L R 826: 193 Ind Cas 294 (DB), Daw 

Shin v. Arjandas. , 

(*36) 23 AIR 1936 Mad 473 (476): 163 Ind 
• Cas 834 (DB), Rama Aiyar v. T. Bagava- 
thimuthu Pillai. (But a partition between 
the mortgagor, a Hindu father and his son 
on whom the mortgage is binding will not 
restrict the mortgagee’s rights, on the prin¬ 
ciple of substituted security, to the share 
allotted to the father.) 

t (’06) 1906 Pun Re No. 2 at p. 4 (a): 1906 
Pun L. R. No. 10 (DB), Allah Bakhsh v. 

(’83) 1883 Pun Re No. 81, p. 260 ( 261) 
(DB), Sikandar v. Nur Mahi. , 

(’09) 4 Ind Cas 92 (94) (Cal), Surja Prosad 
Thakur v. Rajmohan Topedar. 

[See (’20) 7 AIR 1920 All 15 (16): 58 Ind 
Cas 97 (DB), Nanu v. Mathura Prasad. 
(Partition between mortgagor and his co- 
sharera fraudulent and bogus It does not 
affect mortgagee’s right to undivided 

[See also (1900) 1900 Pun Re No. M, p. 1J2 
(114): 1900 Pun L R p. 337 (DB), Babu 

(’15) 2 AIR 1915 Cal 749 ( 750): 30 I. G 398 
(DB), Shaikh Nura v. Baikuntha Nath. 
(’38) 25 AIR 1938 Mad 547 (550): 181 Ind 
Cas 922, Krishnaveni v. Subrahmanyan 
Chetty, (After partition, rights in substi¬ 
tuted security of two rival claimants should 
be proportionate to value of original secu¬ 
rity standing on date of partition. ) 

(’99 ) 26 Cal 434 (440): 3 Cal W N 209 

(DB), Joy Sankari Gupta v. Mharat Chan - 

(’42)’29 AIR 1942 All 267 (267): 202 Ind 
Cas .199 (DB), Imtiaz-un-nissa Bibi v. Ab¬ 
dul Qasim. (Where subsequent to the mort¬ 
gage of h|s share of a house by a joint 
owner a specific portion of it is given to 
~ him on a partition between joint owners, 
when the mortgagee obtains a decree and 
purchases his mortgagor’s share in execu¬ 
tion of the decree he is entitled to posses¬ 
sion of the share specifically given to his 
mortgagor at the partition—As the mortga¬ 
ge had merged In the decree and so ceas¬ 
ed to exist, the principle of substituted se¬ 
curity maf not be applicable—But what the 
, mortgagee wants is really in substance what 
waa given by the decree for sale and what 
waa purchased by him In execution.) 




('24) 11 AIR 1924 All 65 (66): 45 All 653: 

74 Ind Cas 345 (DB), Aftab Begam v. Mu¬ 
hammad Ayub. (The doctrine of substitut¬ 
ed security only applies where possession of 
a particular property has been awarded to 
the mortgagor in lieu of an undivided share 
in the whole property which was the sub¬ 
ject of partition—It does not apply when the 
entire property mortgaged belonged to the 
mortgagor, and a person with no title sub¬ 
sequently obtained possession of a portion 
of it behind the back of the mortgagee.) 
(’03) 1903 Pun Re No. 89, page 390 (394) 
(DB), Sundar Singh v. Natha. (When a 
portion of common holding allotted to a 
person as security by a cosharer is found 
to be already heavily encumbered, the 
mortgagee can claim to have his security 
made good out of the remainder of the com¬ 
mon holding forming part of the mortga¬ 
gor’s share.) ] 

Also see S. 44, Note 7. 

4.t (T4) 41 Cal 654 (660): 41 Ind App 45: 
21 Ind Cas 961 (963, 964) (PC), Barham- 
deo v. Tarachand. (Suit by a subsequent 
mortgagee for surplus sale proceeds.) 

(TO) 33 Mad 429 ( 435): 5 Ind Cas 92 (95) 
(DB), Venkatarama Iyer v. Esumsa Row- 

then. . _ . 

('38) 25 AIR 1938 All 221 (225): I L R 

(1938) All 513: 174 Ind Cas 702 (FB), 

Girdhar Lai v. Alay Hasan. 

(’30) 17 AIR 1930 Nag 139 (142): 26 Nag 
L R 312: 124 Ind Cas 690, Trcalanath v. 
Ajodhyuprasad. 

f (’05) 33 Cal 92 (110, 111): 9 Cal W N 

9R9, Barhamdeo Prasad v. Tara Ghana. 
(Do. Affirmed in appeal in 41 Cal 654: 41 
Ind App 45 (P O.) 

f (’07) 4 All L Jour 492 (493): 1907 All W 
N 201, Bakhtawar Lai v. Baru Mai. 

(’21) 8 AIR 1921 All 312 (313, 314): 43 All 
268: 61 Ind Cas 376 (DB), Karan Singh 

tC26)* f {3 9 ATR a W26 Mad 101 (104 108): 

Ind Cas 410, Krishnaswami v. Thirumalai. 
(A subsequent mortgagee not a party to suit 
by prior mortgagee—He can proceed either 
against property or against surplus sale pro¬ 
ceeds _He has priority over other unsecur- 

(’28) 15 AIR 1928 Lah 593 (594, 595): 108 
Ind Cas 173, Gian Chand v. Gopi Chand. 

(Do.) • 

[See also CIS) 2 AIR 1915 Cal 380 ( 381): 
19 Ind Cas 226 (DB), Nathan Sao V. Aunie 
Besant. (Property sold by second mortga¬ 
gee in execution of mortgage decree—Sur¬ 
plus sale proceeds in deposit withdrawn by 
fourth mortgagee in execution of his own 
decree— Third mortgagee no party—Third 
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nas pulled down by the mortgagor and the materials were Utilised by him for build¬ 
ing another house, it was held that the mortgage lien attached, on the principle of 
substituted securities, to the new building. 5 It has been held that a hypothecatee of 
chattels cannot recover the proceeds of the sale of the chattel in the hands of the 
hypothecator, or claim a lien on the property substituted in place of the hypothecat- 
ed property on the principle of substituted security in the absence of a contract 
to that effect. 58 See also the undermentioned cases. 6 


The old section, before its amendment in 1929, applied only to cases where 
the mortgaged property had been sold for failure to pay arrears of revenue or rent 
due in respect of the property , and further provided that the mortgagee had merely 
a charge on such proceeds. The use of the word “charge” was not quite correct as, 
under S. 100 a “charge” related only to the immovable property and did not ap¬ 
ply to a claim against the fund into which the property was converted. As was 
stated in the report of the Special Committee “the procedure for enforcing a sim¬ 
ple mortgage obviously does not apply to the enforcement of a claim against a fund. 
The use of the word also leaves the remedy of the mortgagee uncertain.” This sec¬ 
tion was, therefore, recast omitting the word “charge” and by inserting a provision 
entitling the mortgagee to claim payment of his amount from out of the surplus pro¬ 
ceeds. Its scope has further been widened by making it applicable not 
only to the revenue and rent sales but also to sales for the recovery of arrears of 
all charges of a public nature and to the compulsory acquisition under law of the 
mortgaged property. 

It may be noted that the doctrine of substituted security rests on the fact 
that the mortgagee has lost his mortgage right on the property sold or acquired, 
through no fault of his own and has, therefore, to be given a right to proceed ag¬ 
ainst the substituted property. 7 It follows that the doctrine and, therefore, this 
section applies where the property has been sold or acquired free of the mortgage® 


mortgagee suing for recovery of money 
withdrawn on ground that it was his own 
and not as part of his mortgage security— 
Claim held was not tenable.) 

(1885 ) 54 L J Ch 1081 (1083): 29 Ch D 954: 
53 L T 442: 33 W R (Eng) 916, West Lon¬ 
don Commercial Bank v. Reliance Perma¬ 
nent Building Society.) 

5. (’26) 13 AIR 1926 Mad 343 ( 345): 91 Ind 
Cas 754, Punnayya v. Venkatappa Rao. 
(AIR 1926 Mad 101 relied on.) 

5a. (’25) 12 AIR 1925 Mad 275 (278): 85 
Ind Cas 277, Kandaswami Chetti v. Adi- 
moola Chetti. 

6. (T6) 3 AIR 1916 Nag 84 (85, 86): 12 

Nag L R 90: 34 Ind Cas 704, Viswanath v. 
Shankerlal. (Pre-emption sale free of mort¬ 
gage—Mortgagee was allowed to claim the 
sale proceeds.) 

08) 5 AIR 1918 Cal 265 (270, 271): 43 Ind 
Cas 996 (DB), Satya Sankar v. Mon Bohan. 
(Previous decrees for rent are charge en¬ 
forceable against surplus sale proceeds of 
patni at sale in execution of decree for rent 
under Bengal Tenancy Act—The principle 
of S. 73 applies.) 

05) 2 AIR 1915 Cal 24 (27): 26 Ind Cas 
197 4DB), Basant Kumar v. Khulna Loan 
Co. (Sale of patni tenure in execution' of 
decree for arrears of rent—Mortgagee has 
charge on the surplus sale proceeds.) 

(’30) 17 AIR 1930 Nag 139 (142): 26 Nag 
L R 312: 124 Ind Cas 690, Tretanath v. 
Ajodhya Prasad. (Principle of substituted 
security applies to pre-emption price ob¬ 


tained on sale of the mortgaged holding un¬ 
der the provisions of C P. Tenancy Act.) 

7. See (’97) 24 Cal 746 (749) (DB), Beni 
Prasad v. Rewat Loll. 

8. f(’28) 15 AIR 1928 Oudh 442 (448): 3 
Luck 719: 116 Ind Cas 49 (DB), Narottam 
Das v. Sukhraj Singh. 

(’97) 24 Cal 746 (749) (DB), Beni Prosad 
Sinha v. Rewat Lall. 

(’25) 12 AIR 1925 Cal 1145 (1145, 1146): 
86 Ind Cas 882, Rash Behari v. Kasum Ku- 
mari. (Sale for revenue.) 

C07) 6 Cal L Jour 74 ( 83): 11 Cal W N 
732 (DB), Ram Ratan Sahu v. Mohani Sa- 
hu. (Do.) 

(’10) 5 Ind Cas 524 ( 525) (DB) (Cal). Gopi 
Krishna Mandal v. Ram Lai MandaL (Do.) 

(’04) 31 Cal 745 (751) (DB). Vpendra Chan¬ 
dra Singh v. Mohri Lai Marwari. (Do.) 

(1900) 27 Cal 180 (183, 184) (DB), Kamala 
Kant v. Abdul Barkat. (Do.) 

(’04) 3 Cal L Jour 52 (56) (DB), Umatara 
Gupta v. Uma Charon Sen. (Do.) 

(’04) 8 Cal W N 332 ( 336, 337) (DB), Hem 
Chandra Chowdhury v. Ta/auel Hossein 
Khan. (Sale for arrears rent) 

(’93 ) 20 Cal 241 (244) (DB), Gosto Behary 
Pyne v. Shiv Nath Dut. (Do.) 

(’ll) 9 Ind Cas 489 (491) (DB) (Cal), Ram 
Jiban v. Taj-ud-Din. (Do.) 

t(’35) 22 AIR 1935 Rang 409 (411): 160 Ind 
Cas 130 (DB), U That v. Kawa, Township 
Officer. (Sale for arrears of land revenue.) 

(’15) 2 AIR.1915 Cal 24 (27): 26 Ind.. .Cas 


SIGHT TO SALE-PROCEEDS OR COMPENSATION 


(S73NIJ 1307 


but not where the mortgage has not been extinguished by the sale or acquisition or 
Other transaction. 9 Thus, where mortgaged property is sold for arrears of revenue 
or rent but the sale does not, by virtue of special provisions of law, extinguish the 
encumbrance, the mortgagee will not be entitled to the surplus sale proceeds under 
this section. 10 But where the mortgaged property is sold for arrears of rent and the 
sale is subject to the encumbrance, but such encumbrance could, by virtue of S. 167 
of the Bengal Tenancy Act, 1885, be annulled by the purchaser of the property, it 
ha 9 been held by the Calcutta High Court that though the mortgage lien is not des¬ 
troyed ipso jacto by reason of the sale, it is “in jeopardy” and is liable to be des¬ 
troyed, and that, therefore, the mortgagee can, by giving up his lien on the property, 
claim the sale proceeds under this section. 11 The purchaser could not, however, 
compel the mortgagee to give up his lien and claim the surplus proceeds. 12 

It is not necessary that all the incumbrances on the property which the 
mortgagee or any other person may have on the property should be extinguished. It 
is enough if the particular mortgage in respect of which a claim under this section 
is made, has been extinguished. 13 


197 (DB), Basant Kumar v. Khulna Loan Co. 

t (’34) 21 AIR 1934 Pat 209 (209): 148 lnd 
Cas 972 (DB), Kapuri Sahu v. Mathura 
Das. (Sale for arrears of revenue.) 

('ll) 34 Mad 493 (494): 8 lnd Cas 414, (414, 
415) (DB), Secretary of State v. Pistpaty 
Sankarayya. 

C09) 1 lnd Cas 45 (47) (DB) (Cal), Amar 
Chandra Kundu v. Ram Sundar Saha. 

C79) 5 Cal L R 227 ( 228, 230) (DB), Ram 
Awtar Singh v. Tulsi Ram. (Acquisition 

• under S. 16 of the Land Acquisition Act.) 

9.tC38 ) 25 AIR 1938 Pat 179 (180): 16 
Pat 299: 174 lnd Cas 834 (DB), Krishna 
Chandra v. Bipin Behari. 

t(’28) 15 AIR 1928 Oudh 442 (448): 3 

Luck 719: 116 lnd Cas 49 (DB), Narotam 
Das v. Sukhraf Singh. 

(’40) 27 AIR 1940 Nag 149 (154): I L R 
(1941) Nag 677: 194 lnd Cas 537, Atma- 
ram Sao v. Bhupendranath. (Mortgage by 
undivided coparcener of share—Partition 
Mortgaged property falling to share of ano¬ 
ther coparcener; but latter undertaking to 
pay the mortgage—Mortgagee is not res¬ 
tricted to the property substituted in the 
hands of the mortgagor but can proceed ag¬ 
ainst the property originally mortgaged.) 
(See also (’ll) 9 lnd Cas 248 (249) (Cal), 
Chhatardhari Lai v. Biranchi Lai. (The 
purchaser of a holding at a sale in execu¬ 
tion of a rent decree must annul any mort¬ 
gage created by tenant and the mortgage is 
not ipso facto annulled by the sale.) 

(*02) 6 Cal W N 834 (835) (DB), Mehe - 
runnesa v. Sham Sundar Bhuiya. 

(’ll) 38 Cal 923 ( 932): 13 lnd Cas 785 

(787) (DB), Banbihari v. Khetra Pal. 

10. (’38) 25 AIR 1938 Pat 179 (180): 16 

Pat 299: 174 lnd Cas 834 (DB), Krishna 
Chandra v. Bipin Bihari. 

(’43 ) 30 AIR 1943 Mad 138 (138): 208 lnd 
Cas 337, Pattammal v. Corporation of Mad • 
ras. (Sale of mortgaged house for arrears 
of property tax in enforcement of first 
charge given to corporation under S. 103, 
Madras City Municipalities Act (IV of 
1918)—Sale is not free of incumbrances— 
Mortgagee auction-purchaser cannot c la im 


balance of sale proceeds under this section.) 
(’88) 15 Cal 546 (552, 553) (DB), Prem 

Chand v. Purnima Dasi. (bale under S. 54 
of Act XI of 1859.) 

(’99 ) 26 Cal 916 (910) : 4 Cal W N 317 (DB) 
(Sale under Ss. 13 and 54 of Act XI of 
1859). 

(’29) 16 AIR 1929 Pat 209 (210) : 8 Pat 569 • 
121 lnd Cas 466 (DB), Kashi Lai v. Nurul 
lluq. (Sale under S. 54 ol Act XI ol 1559). 
(’83) 7 Mad 31 (36) (FBI, Rajagopalachari 
v. Subbaraya. (5 Mad 371 overruled.) 

(’86) 10 Mad 266 (269) (DB), Padakanna- 
ya v. Narasimma. 

f(’28) 15 AIR 1928 Oudh 442 (447, 448): 
3 Luck 719: 116 lnd Cas 49 (DB), Haro- 
tarn Das v. Sukhraj Singh. (Sale under S. 
152, Oudh Rent Act.) 

[ But see C34) 21 AIR 1934 Pat 209 ( 209, 

210): 148 lnd Cas 972 (DB), Kapuri Sa¬ 
hu v. Mathura Das. (Revenue sale of por¬ 
tion of mortgaged property—Encumbrances 
not extinguished under S. 54 of Bengal Re¬ 
venue Sales Act—Mortgagee can proceed 
against the mortgaged property at the same 
time claiming the surplus proceeds.) 

(’29) 16 AIK 1929 Cal 392 (394): 113 lnd 
Cas 904 (DB), Rasik Chandra v. Jagoban- 
dhu. (Property sold for arrears of rent— 
Mortgagee is not confined to surplus sale 
proceeds but can follow mortgaged proper¬ 
ty.)! 

11. (’04) 9 Cal W N 117 (118, 119) (DB). 
Nim Chand v. Ashutosh. 

12. C97) 24 Cal 746 (748, 749) (DB), Beni 
Prosad Sinha v. Rewat tail. (Section 73 is 
not intended to enlarge the interest of the 
purchaser.) 

(’ll) 9 lnd Cas 248 (250) (Cal), Chhatar¬ 
dhari Lai v. Biranchi Lai. 

13. (’06) 3 Cal L Jour 52 (55, 56) (DB). 
U motor a Gupta V. Uma Char an Sen. 

[See however C43 ) 30 AIR 1943 Mad 138 
(138): 208 lnd Cas 337, Pattammal v. Cor¬ 
poration of Madras. (Section 73 from its 
very language can apply only to sales in 
which property is sold free of all mortga¬ 
ges.)] 
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The right under this section to claim surplus proceeds or the compensation 
money, as the case may be, is over and above the rights which the mortgagee may 
have under the law to enforce payment of the mortgage-money, e.g^ under S. 68 of 
the Transfer of Property Act, or under any personal covenant to pay the money. 1 ? 

The undermentioned case 15 holds that the mortgagee is not required to bring 
a suit to enforce his claim under this section. 

2. Section, whether retrospective. — It has been held by the High Court 
of Allahabad that this section is retrospective, at least when no action was pending 
on the first of April 1930 when the amendments came into force. Accordingly 
where a portion of the mortgaged property was acquired under the Land Acquisition 
Act before the amendment and the compensation amount was received by the mort¬ 
gagor, the mortgagee was held entitled to a personal decree for that amount against 
the mortgagor by virtue of the provisions of this section. 1 

3. “Is sold owing to failure to pay arrears of revenue,” etc.— 

Sub-section (1) of the section applies only where mortgaged property is sold owing 
to failure to pay arrears of revenue , etc. When property is sold for failure to pay 
dues which are not arrears of revenue or other public charges, but which are under 
the law to be recovered as if they are arrears of revenue, the purchaser does not 
take it free of incumbrances. 1 Consequently the question of applicability of this 
section cannot arise in such cases. 

4. “Arrears.”— The word “arrears” must be read not only with the word 
“revenue” but also with the words “charges of a public nature or rent.” 1 


5. “Other charges of a public nature.” — The words “charges of a pub¬ 
lic nature” must be taken to mean charges of a public nature of a kind similar to re¬ 
venue. Arrears of loan advanced by the Government under the Agriculturists’ 
Loans Act, XII of 1884, cannot be said to be arrears of charges of a public nature 
within the meaning of this section. 1 

6. Sale by reason of mortgagee’s default — Effect. — When the mort¬ 
gagee is himself bound to pay the revenue, rent or other public charges on the 
mortgaged property and the property is sold for failure to pay such amount, the 


14. (’38) 25 AIR 1938 All 221 (225, 226): I 
L R (1938) All 513: 174 Ind Cas 702 (FB), 
Girdhar Lai v. Alay Hasan. (Section 68, 
T. P. Act, does not provide for the case of 
a withdrawal of compensation money by the 
mortgagor.) 

(’24) 11 AIR 1924 Pat 586 (589): 3 Pat 581: 
78 Ind Cas 723 (DB), Banarasi Prasad v. 
Mohiuddin Ahmad. (Covenant) 

(1900) 28 Cal 12 (16, 17): 4 Cal W N 735 
(DB). Maslulla Mandal v. Jan Mamud Ska. 
(Do.) 

15. (’48) 52 Cal WN 446 (446), Sudhir Ru¬ 
mor v. Chandra Kanta. (The fact that there 
has been an award which has not only de¬ 
termined the amount due under the mort¬ 
gage but also provided for payment in in¬ 
stalments, will not affect the mortgagee’s 
right to be paid out of the surplus sale pro¬ 
ceeds. ) 

Section 73—Note 2 

1. (’38) 25 AIR 1938 All 221 (223, 227): ILR 
(1938) All 513: 174 Ind Cas 702 (FB). 

Girdhar Lai v. Alay Hasan. 

Section 73—Note 3 

1. (’27) 14 AIR 1927 Rang 289 (293): 5 

Rang 458: 105 Ind Ca9 258 (DB), Aloha • 
mad Salay v. R. M. V. V. M. Chettyar Firm. 
(Municipal dues in the nature of land re¬ 


venue; purchaser takes free of incumbran¬ 
ces.) 

(’05) 28 Mad 420 ( 422) (DB), Ibrahim 

Khan v. Rangasami Naicken. (Sale for ar¬ 
rears of Abkari revenue under S. 28 of Act 
I of 1886 (Madras).) 

(’33) 20 AIR 1933 Mad 649 (650, 651): 144 
Ind Cas 525, Govindarajulu v. Secretary of 
State. (Sale for arrears of Abkari rent.) 

(1900 ) 22 All 321 (322): 1900 All W N 87 
(DB), Shgo Sampat v. Bandhu Prasad. 
(Sale of a mortgaged house by . Govern¬ 
ment for arrears of takavi loan which is to 
be recovered as arrears of revenue— -Mort- 
gage lien on the house is not extinguished.) 

[See also (’96) 24 Cal 27. (29) (DB), Ma - 
hanund Chukerbutty V. Banimadhub. (Pro¬ 
perty sold for road cess.) 

(’86) 12 Cal 430 (435) (DB), Umachum 
Bag v. Ajadannissa Bibee (Do.)] 

Section 73—Note 4 

1. (’35 ) 22 AIR 1935 Rang 409 (411): 160 
Ind Cas 130 (DB), U Thet v. Township 
Officer > Kawa. 

Section 73—Note 5 

1. (’35 ) 22 AIR 1935 Rang 409 (411): 160 
Ind Cas 130 (DB), V Thet v. Township 
Officer , Kawa. 
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mortgagee cannot obtain the benefit of this section and cannot claim any amount 
from out of the surplus sale proceeds. Nor can the mortgagee, in such a case, by 
purchasing the property himself or in some other person’s name on his behalf, ex¬ 
tinguish the right of redemption of the mortgagor. 1 If the mortgagee is not bound 
to pay such arrears and the sale is held owing to the mortgagor’s default in pay¬ 
ment of the arrears, this section will apply and the mortgagee will be entitled to 
claim, in whole or in part, the surplus sale proceeds. If the mortgagee purchases 
the property himself at such a sale, the mortgagor will not be entitled to redeem it. 2 
Further, if the mortgagor purchases the property in such a sale in his own name or 
in the name of another, the mortgagee can, in addition to his right to claim surplus 
sale proceeds under this section, proceed against the mortgaged property for any 
balance due on the mortgage. The reason is that it is a general principle that a 
mortgagor cannot set up against his own incumbrancer any other incumbrance 
created by himself. 3 

7. “Shall be entitled to claim payment of the mortgage-money.”— 
The old section provided that the mortgagee had merely a charge on the surplus 
sale proceeds. It has now been recast by omitting the word “charge” and provid¬ 
ing that the mortgagee shall be entitled to claim payment out of the fund. 

. The change in the language does not warrant an inference that the Legisla¬ 
ture intended to depart from the principle of substituted security. 1 

The reason for the change in the language of the section has been stated by 
the Special Committee in their Report as follows: 

“The use of the word ‘charge’ appears to us to be unhappy inasmuch as 
a charge under S. 100 relates to immovable property and is enforced as a 
simple mortgage. The procedure for enforcing a simple mortgage obvious¬ 
ly does not apply to the enforcement of a claim against a fund. The use 
of the word also leaves the remedy of the mortgagee uncertain. We, there¬ 
fore, propose to avoid its use and to provide that the mortgagee shall be en¬ 
titled to claim payment out of the surplus fund or compensation money pay¬ 
able to the mortgagor, as the case may be.” 2 

The amendment of the section by the introduction of the word ‘claim' instead 
of ‘charge* shows that a suit is not now necessary to enforce the claim under the sec¬ 
tion . 3 


Section 73—Note 6 

1. See Section 60, Note 23. 

2. (’16) 3 AIR 1916 Mad 1069 (1070): 29 

Ind Cas 344 (DB), Naramparambath Kut- 
tan v. Koyakutti. (Mortgagee in possession 
—Contract that mortgagee was not to pay 
the arrears of revenue—S. 76 (c) does not 
apply—Sale for such arrears and purchase 
by mortgagee—Mortgagor cannot redeem.) 

C27) 14 AIR 1927 Bom 540 (541, 542): 104 
Ind Cas 653 (DB), Abdul Rehman v. Vina- 
yak. (Mortgagee in possession—Income in¬ 
sufficient to meet revenue demands—S. 76 
(c) will not apply—Sale for arrears of re- 
venue and purchase by mortgagee—Mortga- 

f or cannot redeem.) ... _ r 

(’03 ) 25 All 371 (374): 1903 All W N 
. 73 (DB), Gangs Sahai v. TuUhi Ram. (Pur¬ 
chase by mortgagor benami in the name of 

v a third person.) _ 

(’27) 14 AIR 1927 Rang 289 (293, 294): 5 
Rang 458: 105 Ind Cas 258 (DB), Moha- 
• mad SaUy v. R. M. V. V. M. Chettyar Firm. 
' (Deliberate default in the payment of re¬ 
venue with the intention that the property 


may be sold free of incumbrance. Pre¬ 
sumption is thqt the purchaser represented 
the defaulter.) 

(’20) 7 AIR 1920 Cal 26 (33): 55 Ind Cas 
689 (DB), Satish Kantha v. Satis Chandra. 

(’15) 2 AIR 1915 Mad 760 (762): 27 Ind Cas 
274 (DB), Rami Reddi v. V enkatpsam. 

(Prior benami purchaser in revenue sale on 
behalf of mortgagor gets no title against 
purchaser in mortgage-decree.) 

(’19) 6 AIR 1919 Low Bur 119 020): 51 Ind 
Cas 574, Po Dwe v. K. M. T. T. S. Chetty. 

[See (’02) 26 Mad 385 (386): 13 Mad I. 
Jour 129 (DB), Sangapally Lakshmayya v. 
Jntoory Bolla Reddy. (Mortgagor repurchas¬ 
ing property from purchaser at revenue sale 
—Mortgage is not extinguished.)] 

Section 73—Note 7 

1. (’38) 25 AIR 1938 All 221 (224): I L R 

(1938) All 513: 174 Ind Cas 702 (FB). 

Girdkar Lai v. A lay Hasan. 

2. See the Report of the Special Committee 
Cl. 37, printed on page 85 (120). 

3. (’48) 52 Cal W N 446 ( 446), Sudhir Kumar 
v. Chandra Kama. 
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8. In whole or in part.”— In Susilabala Dasi v. Dinabandhu Nandi 1 a 
landlord first created a mortgage on his land and then a patni interest therein'The 
mortgagee obtained a decree upon his mortgage binding even the patni interest, and, 
subsequent thereto, the property was sold for arrears of revenue subject to the patni 
interest. The mortgagee took the surplus sale proceeds and claimed to proceed 
against the patni interest also for the balance. It was contended that the effect of 
76 was to transfer the whole of the charge, to the sale proceeds leaving the mort¬ 
gaged property thereafter absolutely free from the charge. In other words the cori- 
tention was that under S 73 the sale proceeds must be accepted in full satisfaction 
of the mortgage-debt and not in part satisfaction thereof. The High Court, how. 
ever, rejected the contention and allowed the mortgagee to proceed for the balance! 

The insertion of the words “in whole or in part” only serves to state the 
above law m clear terms. 

,, , , 9 “ AI1 ch a r B e » deductions directed by law.”— These words were 
sdded by the amending Act of 1929. The amount that the mortgagee would be en- 
titled to claim is the amount which remains after payment of the arrears and of “all 
charges and deductions directed by law.” .. . 

The word “charges” in this expression means “costs”. 1 

a Property is sold under a rent decree under the Bengal Tenancy 

Act, 1885, the landlord decree-holder is entitled under S. 169 of that Act to reco- 
ver from the total sale proceeds not only the decretal amount but also the amount 
of rent that has accrued due, in respect of that tenure, from the date of suit till the 
date of confirmation of sale; and the mortgagee can take the proceeds only after 
this amount also is deducted therefrom. 2 Before the amending Act of 1929, the 
landlord’s right to this amount was only under S. 169 of the Bengal Tenancy Act, 
1885, but now it is conceived he will be entitled to claim this amount under this 
section also as a “deduction directed of law.” 

A 10 * Sub-section (2).— Property acquired under the provisions of the 
band Acquisition Act is free of all incumbrances. So also will be property which 
is compulsorily acquired under any other enactment for the time being in force 
providing for the comnulsory acquisition of immovable property. The principle of 
substituted security will prime facie apply to such cases. 1 But there/was a conflict 
of opinions on th« point, due to th° fact that the section as it stood before the am- 
ending Act of 1929, did not specifically deal with land acquisition cas°s. Accord¬ 
ing to the Hi>h Court of Allahabad 2 and the undermentioned case of the Judicial 
Commissioner s Court of Oudh, 3 the mortgagee had no chars:** on the compensation 
amount awarded. A contrary yiew. was taken hy th«* Hieh Courts of Cal¬ 
cutta, 4 Madras 5 and Patna. 6 the Chief Court of the Piiniab*. and the undermentioned 

T 60'»: 71 J p 130- 23 T L R 76: 14 Mans 
28, N**kes v. JVoakes & (?*>.. Ltd. 
rSce (l&tt) 22 L J Ch (NS) 369 (370): 1 
Sm & C 32: 16. Jnr 1063:, 1 W R (Eng) 
17, In re Stexvnrt’s Trusts .) 

2. (’93) 16 All 78 ( 79): 1893 All W N 223, 
Basn Mai v. Taiammal Husain. 

3. (’17) 4 AIR 19)7 Oudh 233 (234): 20 
Oudh Cas 256 : 42 Ind Cas 793, Sajjadi Be- 
gam v. Ml. Janki Bibi. (Mortgagee can 

. claim for another sufficient security.)' 

4. (’04) 6 Cal L Jour 745 ( 747, 748) (DB), 

' J at uni Chnwdhnrani - v. Amnr.. Krishna. 

.(’09) 1 Ind Cas 45 (47) (DB); (CaDl.Amar 
' Chandra Kandu v;::Ram Sundar Sapa. - 

Cm 1 Ind .Cas 264 (278, 279) (DB) (Cal). 

Debendra Nath Sen v. Mina Abdul Samed 
-SetojiP TW . - . 

10 AIR 1923 Cal ’681- (682): 77 


Section 73—Note 8 

1. (TO) 5 Ind Cas 70 (72) (DB) (Cal). 

Section 73—Note 9 

1. (’35) 22 AIR 1935 Rang 409 (4U): 160 
Ind Cas 130 (DB), U Thet v. Township 
Oh^cr. Kama. 

2. (’07) 34 Ca! 724 (727, 728): 6 Cal L Jour 
26 (DB), Prabal Chandra v. Jadupati Chuk- 
rnvarti. 

(’33) 20 AIR 1933 Pat 257 (258): 144 Tnd 
Cas 760, Central Bank of India v. Sachin- 
dra Mohan. 

Section 73—Note 10 

1. (1906) 75 L J Ch 556 (559): (1906 ) 2 
Ch 98: 94 L T 809 : 54 W;R (Eng) 551: 22 
T L R 499, Law Guarantee & Trust Society, 
Ltd. v. Mitcham & Cheam Brewery.. Co., 
Ltd. ~ ' - * - 

(1907) 1 Ch 64 (66): 76 J Ch 151 r 95 L 
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case?, .of the Chief Court of Oudh. The above conflict has now been set at rest by the 
introduction of sub-s. (2) giving the mortgagee rights with respect to the compensa¬ 
tion money similar to those given to him with respect to the surplus sale proceeds 
under sub-section (1) . 9 

When only a portion of the mortgaged property is acquired, the mortgagee 
is entitled to claim the whole of the compensation money awarded if such amount 
is less than the amount due under the mortgage. 10 

11. Sub-section (3).— The claim of the mortgagee under the section is 
subject only to the rights of prior incumbrancers; it prevails over all other claims. 
Thus, if the amount is taken away by a subsequent mortgagee 1 or a creditor having 
a personal remedy against the mortgagor, 2 the mortgagee can sue them for recovery 

of the amount. 


A Crown in the position of a subsequent mortgagee is in no better position 
than any other person who has taken a subsequent mortgage. 3 

This sub-section also allows a mortgagee to claim the surplus sale proceeds 
or the compensation money even before the mortgage-money has become due. The 
object is to protct the mortgagee from the loss that may accrue to him by the with¬ 
drawal of money by the mortgagor in case the sale or acquisition, as the case may 
be, takes place before the mortgage-debt becomes due. 4 Moreover, the mortga¬ 
ge security beiirg converted into money, there is no reason why the mortgagee should 
have to wait until the due date. 5 

In the case mentioned below, 6 decided under the old section, the mortgagee 
was allowed to take the compensation money even before the mortgage-debt had be 
come due, with the consent of the morteagor. 


Ind Cas 26 (DR), Kuslea Loan Office Ltd. 
v. Luanda Charan .] 

5. (’83) 6 Mad 344 (347) (DB), V. Virara- 
enva v. Krishnasami. 

(*90) 13 Mad 321 (322) (DB), Arumugam 
V. Sivagnana. 

(*25) 12 AIR 1925 Mad 245 ( 245) (DB), /V 

rnshothama Naidu v. Ramaswami Iyer. 
(’25) 12 AIR 1925 Mad 275 (276): 85 Ind 
Cas 277, Kandaswami Chetti v. Adimoola 
Chetly. 

r.^e also (’24) 11 ATR 1924 Mad 521 (521, 
522): 78 Ind Cas 82 (DB), Secy, of State 
v. Knpuswami Chetty .1 

6. C21) 8 AIR 1921 Pat 372 (372): 5 Pat L 
Jour 650: 59 Ind Cas 513 (DB), Ashutosk 
Rni v. Baku Lai Jhungar. (16 All 78 not 
followed.) 

7. (’07) 1907 Pun Re No. 17 p. 81 (84): 

1908 Pun L R No. 2, To pan Das v. Jeso Ram 
(Part of the mortgaeed property acquired— 
Mortgagee held entitled to the whole com¬ 
pensation.) 

8. (’30) 17 AIR 1930 Oudh 292 (293, 294): 
5 Luck 702: 123 Ind Cas 56 (DB), Prag 
D>n v. Nankan Singh. 

9. (’38) 25 AIR 1938 All 221 (224): I T. R 

(1938) All 513: 174 Ind Caa 702 (FB), 

Oirdhnr Lai v. Alay Hasan. 

[See ('35 ) 22 AIR 1935 All 497 (498): 154 
Ind Caa 1002, Canga Sahai v. Ml Janki. 
(Usufructuary mortgage.)] 

10. (’40) 42 Pun L R 40 (40), Ibrahim v. 
Fan} a Singh. 

(*P7) J907 Pun Re No. 17 p. 81 (84): 1908 
Pun L R No. 2, To pan Das v. Jeso Ram. 


Section 73—Note J I 

1. (’35) 22 ATR 1935 AH 497 (498): 154 Ind 
Cas 1002, Ganga Sahai v. Mt. Janki. 

(’ll) 9 Ind Cas 489 (491) (DB) (Cal). Ram 
Jihan v. Taj-ud-din Kazi. 

[But see (’98) 21 All 137 (139, 140): 
1898 AH W N 210 (DR), Kunj Bahari Lai 
v. Parsotum Narain. (Estate mortgaged se¬ 
parately to two different mortgagees sold 
for default in payment of Government re¬ 
venue—Collector instead of paying surplus 
to defaulter paid therewith subsequent 
mortgagee in full and the prior mortgagee 
in part—Suit by prior mortgagee for pay¬ 
ment in full on ground of priority held did 
not He.) 1 

2. (’37) 24 AIR 1937 Pat 307 (311): 169 
Tnd Cas 805, Mukhram Marwari v. Bates- 
war Mah ton. 

(’06) 33 Cal 878 (880) (DB), Cobind Sahai 
v. Shihdut Ram. 

(’01) 5 Cal W N 356 ( 360) (DB), Jogeshur 
Bhagat V. Ghanasham Dass. 

3. (’35) 22 AIR 1935 Rang 409 (412): 160 
Ind Cas 130 (DB), U Thet v. Township 
Officer. Kawa. (Crown was a mortgagee un¬ 
der Agricultural Loans Act, 1884.) 

4. (’38) 25 ATR 1938 All 221 (225): I L R 

(1938) All 513: 174 Tnd Cas 702 (FB). 

Girdhar Lai v. A lay Hasan. 

5. See the Report of the Special Committee, 
Cl. 37, printed on page 85 (120). 

6. (’15) 2 AIR 1915 Cal 699 (700): 42 Cal 
1146 : 28 Ind Cas 450 (DB), Prokash Chan¬ 
dra v. Hassan Banu BibL 
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12. Mortgagee claiming surplus proceeds, if entitled to proceed 
against the property also. — It has been seen in Note 1 that the section applies only 
where the property has been sold free of the incumbrance in respect of which the 
claim for surplus proceeds is made. Where properties x and y were mortgaged to 
A and property x was sold for arrears of Government revenue but the sale did not, 
by virtue of section 54 of the Bengal Land Revenue Sales Act, XI of 1859, extin¬ 
guish the incumbrance, it was held by the Patna High Court in the undermentioned 
case 1 that the mortgage A could not only claim the surplus sale proceeds but could 
also proceed to enforce his mortgage against even the portion of the mortgaged 
property sold. A similar view was taken in the cases noted below, 2 where the pro¬ 
perty was sold for arrears of rent, but the incumbrances were not annulled. A 
contrary view has been taken in Krishna Chandra Dhar v. Bipin Behari PadhP that 
the mortgagee, in such a case, is not entitled to the surplus sale proceeds. ,The 
Court observed: “to accede to the proposition that he can also proceed against the 
sale proceeds would mean that by reason of the revenue sale the security held by 
the mortgagee was increased.-This was clearly not the intention of the Legisla¬ 
ture. The only reason for S. 73 was to protect a mortgagee whose security has in 
fact been diminished.” The previous case was sought to be explained on .the ground 
that the effect of the sale in the said case was “to diminish the security to a certain 
extent without extinguishing it altogether.” The explanation is not clear. It is 
submitted that the fint mentioned view is not correct. 

Where a part of the mortgaged property or a particular inter^t in such pro¬ 
perty is sold and the sale is, in respect of that part, free from the mortgage, the 
mortgagee can claim the surplus sale proceeds and for the balance due on the mort¬ 
gage he can proceed against the remaining property not sold. 4 

13. Revenue sale set aside—Right of mortgagee to proceed against 
the property.— Where the sale for arrears of revenue is set aside and the proper¬ 
ty revests in the mortgagor, the mortgagee claim the sale proceeds but can enforce 

his mortgage against the property. 1 r 

14. Surplus proceeds or compensation money withdrawn by mort¬ 
gagor or other person — Remedy of mortgagee.—— Where the mortgaged pro¬ 
perty has been sold for arrears of revenue, etc., or has been compulsorily acquir¬ 
ed, and the surplus proceeds or the compensation amount, as the case may be, has 
been withdrawn by the mortgagor or other person, there are several remedies open 

to the mortgagee: - 

(1) He can sue the person who has withdrawn the amount, for recovery 
thereof on the basis that the money belonged by virtue-of this section 
to the mortgagee and has wrongfully been received by such person. Such 
a suit would, it is conceived, fall under Art. 62 of the Limitation Act, 
1908, the starting point of time being the date of the withdrawal of the 

amount. , vr -,j 

(2) (a) In the case of sales for arrears of revenue , etc. • • 

He can under S. 68 clause (c) sue for the recovery of the mortgage-money 
and the suit would be governed for purposes of limitation by Art. llo 
or Art. 120 of the Limitation Act. The difference between the first re- 

Section 73—Note 12 

1. (’34) 21 ATR 1934 Pat 209 (209, 210): 

148 Ind Cas 972 (DB), Kapuri Sahu v. Ma¬ 
thura Das. , , 

2. (’37) 24 AIR 1937 Pat 307 (309): 169 Ind 
. Cas 805, Mukram Marwari v. Bateswar Mah- 

(’06) 33 Cal 878 (880) (DB), Gohind Sahai 

v. Shibdut Ram. m 

3. (’38) 25 AIR 1938 Pat 179 (180): 16 Pat 

299: 171 Ind Cas 834 (DB). 


4. (’10) 5 Ind Cas 70 (72) (DB) (Cal), Su- 
silabala Dasi v. Dinabandhu Nandi. 

(’80) 6 Cal 142 (147, 148): 7 Cal L R 396 
(DB), Krishtodass Kiindu v. Ramkant tioy. 

Section. 73—Note. 13 , 

1 (’25) 12 A I R 1925 Cal 1145 (1146); 86 
Ind Cas 882, Rash Behan v. Kasum Kumar 
ri. (The fact that by the order of atuch- 
ment the surplus sale proceeds had alrea > 
become available to the mortgagee makes no 
difference.) 
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medy and this is that the latter is available only against the mortgagor. 
But the whole of the mortgage-money can be recovered and not merely 
the surplus sale proceeds taken away , as in the former case. 

(b) In the case of compulsory acquisition of the property. 

Where the mortgaged property has been compulsorily acquired, the mortga¬ 
gee can sue under S. 68 only if clause (b) thereof applies. There is a 
difference of opinion as to whether acquisition would amount to a “des¬ 
truction” of the property within the meaning of that clause. (See S. 68, 
Note 3.) Assuming that that clause applies, a suit by the mortgagee for 
the mortgage-money would be governed by Art. 116 or Art. 120 of the 
Limitation Act. 2 

(3) Under the old section he could, according to the undermentioned deci¬ 
sions, 3 sue to enforce his charge against the fund, and such a suit was 
governed by Art. 132 of the Limitation Act. Even under the present 
section he may, according to the undermentioned cases 4 enforce by a 
suit his mortgage security against the fund withdrawn by the mortgagor 
or other person. 

As has seen already the fund is really a substituted security and the mort¬ 
gagee can enforce his mortgage against such security by a suit on the mortgage. The 
only advantage of this remedy over the others will be that if the fund is not suffi¬ 
cient to pay the mortgage-money, the mortgagee will be entitled to claim a personal 
decree against the mortgagor (in case where such personal remedy is not barred) 
for the balance under O. 34 R. 6 of the Code of Civil Procedure. 

It may be pointed out that the mortgagee who takes advantage of the first 
mentioned remedy is not barred from resorting to the second remedy for the reco¬ 
very of the balance of the mortgage amount that may remain due. But if he adopts 
the second remedy, he cannot thereafter resort to the third remedy. The reason is 
that the second remedy is available only if the mortgagee gives up his security, 
whereas the third remedy involves the enforcement of the security . 5 


74. [Right of subsequent mortgagee to pay off prior mortgagee.] 
Repealed by S . 39 of the Transfer of Properly (Amendment ) Act, 1929 
(XX o/1929). 

This section has been omitted by S. 39 of the Transfer of Property (Amend¬ 
ment) Act, XX of 1929. The omitted S. 74 ran as follows: 

“74. Any second or other subsequent mortgagee may, at any time after 
the amount due on the next prior mortgage has become payable, tender such 


Section 73——Note 14 

1. See Section 68, Note 4. 

2. See the A. I. R. Commentaries on the Li¬ 
mitation Act, 2nd (1942) Edition, Notes on 
Articles 116 and 120. 

3. t<’04) 31 Cal 745 (751) (DB), Upendra 
Chandra Singh V. Mohri Lai Marwari. 

t(’04) 3 Cal L Jour 52 (57, 58) (DB), Uma- 
tara Gupta v. Uma Charan Sen. 

(»16) 3 AIR 1916 Nag 84 (86): 12 Nag L R 
90 : 34 Ind Cas 704, Viswanath v. Shankar- 
ltd. 

(’05) 33 Cal 92 (112): 9 Cal W N 989 (DB), 
Barhamdeo Prasad v. Tara Chand. 

(’01) 5 Cal W N 356 (358, 359) (DB), 
Jogeshur Bhagat v G bans ham Dass. 

(1900) 27 Cal 180 (183, 184) (DB), Kamala 
Kant Sen v. Abdul Barkat. 

<T7) 4 AIR 1917 Oudh 233 (234): 


20 Oudh Cas 256: 42 Ind Cas 793, Sajjadr 
Bpgam v. Mt. Janki Bibi. (When mortgaged 
property is acquired under the Land Ac¬ 
quisition Act the mortgagee has no charge 
on the purchase money.) 

C93) 16 All 78 (79): 1893 All W N 223, Ba- 
sa Mai v. Tajammal Hussain.'] 

4. (’38) 25 AIR 1938 AH 221 (226): I L R 

(1938) AH 513: 174 Ind Cas 702 (FB), 

Girdhar Lai v. Allay Hasan. 

(’42) 29 AIR 1942 Pat 185 (187): 197 Ind 
Cas 739, Kunja Behari v. Bendudhar Panda. 
(Mortgaged property sold for arrears of re¬ 
venue—Money decree-holders withdrawing 
money after preliminary decree can be im¬ 
pleaded and final decree passed against 
them.) 

5. (’38 ) 25 AIR 1938 All 221 (226): ILR 
(1938) All 513: 174 Ind Cas 702 (FB), Gir¬ 
dhar Lai v. Alay Hasan. 
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amount to the next prior mortgagee, and such mortgagee is bound to accept 
such tender and to give a receipt for such amount; and (subject to the pro¬ 
visions of the law for the time being in force regulating the registration of 
documents) the subsequent mortgagee shall, on obtaining such receipt, ac¬ 
quire, in respect of the property, all the rights and powers of the mortga¬ 
gee, as such, to whom he has made such tender.” 

The section dealing with the doctrine of subrogation is re-enacted with certain 
changes in section 92 by section 47 of the Transfer of Property (Amendment) Act 
(XX of 1929). The Special Committee, in omitting the section, observed as fol¬ 
lows: 

“These sections (Ss. 74 and 75) are based on what is known as the prin¬ 
ciple of “subrogation.” For reasons stated in the note^ in the proposed new 
Ss. 92 and 94, we propose to delete these sections.” 

For a discussion on the law of subrogation, see Notes on Section 92. 


75. [Rights of mesne mortgagee against prior and subsequent 
mortgagees.] Repealed by S . 39 of the Transfer of Property ( Amend • 

ment) Act, 1929 (XX of 1929). 

The repealed section 75 ran as follows: T % v.~ 

“75. Every second or other subsequent mortgagee has, so far as regards 
redemption, foreclosure and sale of the mortgaged property, the same rights 
against the prior mortgagee or mortgagees as his mortgagor has against such 
prior mortgagee or mortgagees and the same rights against the subsequent 
mortgagees {.if any) as he has against his mortgagor” «r-■ 

The first portion of the section is now found re-enacted in Ss. 91 and 92 and the 
second portion printed in italics has been re-enacted as S. 94. See Notes on section 

94. ’ *'' > -,d* *ftdt 


Liabilities of mort¬ 
gagee in possession. 

(«) 


( d ) 


(«) 

(/) 


ritr 


(b) 

(c) 


76. When, during the continuance of the mortgage, 
the mortgagee takes possession of the mortgaged pro¬ 
perty,— ’ r kV " 1 .I; 

he must manage the property as a person of ordinary pru¬ 
dence would manage it if it were his own; 1 ^ ^ 

he must use his best endeavours to collect the rents and 
profits thereof; 1 1 ljJ 

he must, in the absence of a contract to the contrary, out 
of the income of the property, pay the Government re¬ 
venue, all other charges of a public nature- “[and all 
rent] accruing due in respect thereof during such pos¬ 
session, and any arrears of rent in default of payment df 
which the property may be summarily sold; { 

he must, in the absence of a contract -to the contrary, 
make such necessary repairs of the property as he ban 
pay for out of the rents and profits thereof after deduct¬ 
ing from such rents and profits the payments mention¬ 
ed in clause (c) and the '- interest on the-principal mo- 

nc y» - ’ ■ ; " "7 f 3 J ( -<2i; 20 ££ 

he must not commit any act which is destructive or. per¬ 
manently injurious to the property; • ’ f ' 

where he has insured the whole or any part of the pro¬ 
perty against loss or damage by fire, he must, in case of 
such loss or damage, apply any money which he actually 

- • • *1/'J » i s ■* (iX ' MU 1 
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receives under the policy or so much thereof as may be 
necessary, in reinstating the property, or, if the mortga¬ 
gor, so directs, in reduction or discharge of the mortgage- 
money ; 


(g) he must keep clear, full and accurate accounts of all sums 
received and spent by him as mortgagee, and, at any time 
during the continuance of the mortgage, give the mortga¬ 
gor, at his request and cost, true copies of such accounts 
and of the vouchers by which they are supported; 

(A) his receipts from the mortgaged property, or, where 
such property is personally occupied by him, a fair oc¬ 
cupation-rent in respect thereof, shall, after deducting 
the expenses b [properly incurred for the management of 
the property and the collection of rents and profits and 
the other expenses] mentioned in clauses (c) and (rf), 
and interest thereon, be debited against him in reduc¬ 
tion of the amount (if any) from time to time due to 
him on account of interest c [* * *] and, so far as such 
receipts exceed any interest due, in reduction or dis¬ 
charge of the mortgage-money; the surplus, if any, shall 
be paid to the mortgagor; 

(i) when the mortgagor tenders, or deposits in manner 
hereinafter provided, the amount for the time being due 
on the mortgage, the mortgagee must, notwithstanding 
the provisions in the other clauses of this section, account 
for his d [* * *] receipts from the mortgaged property 
from the date of the tender or from the earliest time 
when he could take such amount out of Court, as the 
case may be *[and shall not be entitled to deduct any 
amount therefrom on account of any expenses incurred 
after such date or time in connection with the mortgaged 
property]. 

If the mortgagee fail to perform any of the duties imposed 
Ix>9s occasioned upon him by this section, he may, when accounts are ta- 
by his default. ken | n pursuance of a decree made under this chapter, 
he debited with the loss, if any, occasioned by such failure. 


a. These words were inserted by Section 40 of the Transfer of Property (Amendment) 

Act, 1929 (XX of 1929). 

b. These words were inserted by Section 40, ibid. 

c. The words “on the mortgage-money” were omitted by Section 40, ibid. 
dL The word “gross” was omitted by Section 40, ibid. 

e. These words were inserted by Section 40, ibid. 

Synopsis 


1. Scope of the section. 

• 2. Law in the Punjab. 

3. Section not applicable to cases gov¬ 

erned by Dekkhan Agriculturists' Re¬ 
lief Act, 1879. 

4. “During the continuance of the mort- 
. gage. 1 * 3 4 5 6 7 8 9 10 11 12 * 

5. “Take* possession. 

6. Clause (a). 

7. Clause (b). 

8. Clause (e). 

9. Clause <d>. 

10. Clause (e). 

11. Clause (f)—Insurance. 

12. Clause (g) — Mortgagee must keep 

i i gecounta, 


13. Accounts when to be taken. 

14. Proof of accounts. 

15. Failure to keep accounts — Effect 

of. 

16. Clause (h) — Mode of taking ac¬ 

counts. 

17. “Receipts from the mortgaged pro¬ 

perty.” 

18. “Fair occupation-rent.** 

19. Expenses of management and collec¬ 

tion of rents and profits. 

20. “Surplus, if any, shall be paid to 

the mortgagor.” 

21. Clause (i). 

72. Last paragraph. 
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TOPIC INDICATOR 


Accounts to be taken only on redemption. See 
Note 13. 

Duties and liabilities of mortgagee in pos¬ 
session. 

Duty to collect rents and profits. See Note 
7. 

Duty to manage with ordinary pruduence. 
See Note 6. 

Duty to make necessary repairs. See Note 

9. 

Duty to pay public charges. See Note 8. 
Duty to prevent waste. See Note 10. 


Liability for acts destructive or injurious to 
the property. See Note 10. 

Liability for loss occasioned by default. See 
Note 22. 

Effect of tender or deposit—Account for re¬ 
ceipts. See Note 21. 

Liability to account not subject to contract 
to the contrary. See Note 12. 

Mortgagee whether entitled to remuneration 
for management. See Note 19. 

What amounts to mortgagee’s “taking posses¬ 
sion.” See Note 5. 


1. Scope of the section. — This section enumerates the duties of a mort¬ 
gagee who takes possession of the mortgaged property during the continuance of 
the mortgage. 1 Such duties are, however, between himself and, the mortgagor and 
not as between himself and third parties. 2 

The section deals mainly with the debit side of the mortgagee’s account, 
while S. 72 dealt with the credit side. 3 

The section does not lay down any new principles; the rules laid down in 
the section were recognised even before the passing of the Transfer of Property Act, 4 
and the provisions of the section are a mere codification of the law in existence 
before the passing of the Act. 5 The principles of the clauses have been, therefore, 
applied to cases arising out of mortgages executed prior to the Act. 6 


Section 76—Note 1 

1. (’29) 16 AIR 1929 P C 256 (259): 119 
Ind Cas 631 (PC), Kamlapat Motilal v. 
Union Indian Sugar Mills Co., Ltd. 

(’24) 11 AIR 1924 All 881 (883): 46 All 897: 
80 Ind Cas 63 (DB), Ismail Hasan v. Ma- 
dhi Hasan. 

2. (’38) ILR (1938) 1 Cal 21 (24): 66 Cal 
L Jour 10 (12) (DB), Sachindra Mohan v. 
Commissioners for the Port of Calcutta. 

(’41) 28 AIR 1941 Mad 401 (401): 199 Ind 
Cas 443, Govindarajulu v. Gopalaswamy. 

I See (’25) 12 AIR 1925 Bom 330 ( 330): 88 
Ind Cas 79, Ardeshar Cowasji v. K. D. and 
Bros .) 

3. (’38) I L R (1938) 1 Cal 21 (24): 66 Cal 
L Jour 10 (12) (DB), Sachindra Mohan V. 
Commissioners for the Port of Calcutta. 

(’23) 10 AIR 1923 Mad 533 (535): 47 Mad 
7: 72 Ind Cas 292 (DB), Subba Rao v. 
Balusu Buchi. 

4. (’24) 11 AIR 1924 P C 102 (106): 46 All 
269: 27 Oudh Cas 72: 51 Ind App 157: 80 
Ind Cas 1019 (PC), Abid Husain v. Mt. 
Kaniz Fatima. (Clauses (a) and (c).) 

(’36) 23 AIR 1936 Pat 583 (586): 166 Ind 
Cas 545 (DB), Mahomed Sadiq v. Harakh 
Narain. (Cause (h)—Liability to account.) 

(’35 ) 22 AIR 1935 Pat 148 (149): 155 Ind 
Cas 22 (DB), Kamla Prashad V. Bamdeo 
Missir. (Causes (g) and (h).) 

(’40) 27 AIR 1940 Pat 627 (629): 188 Ind 
Cas 39 (DB), Rameshwar Nath v. Naram- 
deshwar Prasad. (Clauses (a) and (c).) 

(’68) 10 Suth W R 367 (368) (DB), Door - 
ga Debpe v. lssur Chunder. (Causes (g) 
and (h).) 

(’68) 9 Suth W R 275 (275) (DB), Gholam 
Nuzuf v. Mt. Emanum. (Do.) 

(’68) 9 Suth W R 488 (488) (DB), Jogen - 
dranath v, Raj Narain , (Cause (d).) 


(’67) 7 Suth W R 30 (30) (DB), Nilkont 
Sein v. Jaenooddeen, (Clause (g).) 

(1865) 3 Suth W R 6 (7) (DB), Nurjoon v. 

Mozeeroodden. (Cause (c).) 

(’67) 3 Bom H C R (A C) 11 (21, 22) (DB), 
Kedari V. Atmarambhat. (Clause (h).) 

(’69) 5 Bom H C R (A C) 109 (115) (DB), 
Mancharsha Ashpandiarji v. Kamrunisa Be¬ 
gan. (Clause (d).) 

(’68) 5 Bom H C R (A C) 116 (117) (DB), 
Ragho Bagaji v. Anaji. (Do.) 

(’26) 13 AIR 1926 Mad 405 ( 405): 91 Ind 
Cas 943, Vasteya Holla v. Mahobala Rao. 
(Clause (c)—Liability to pay enhanced as¬ 
sessment.) 

(’80) 4 Bom 584 (589) (DB), Lakshman v. 

Hari (Causes (d), (g) and (h).) 

(’84) 6 All 303 (309): 1884 All WN 92 

(DB), Jaijit Rai v. Gobind Tiwari. (Cau¬ 
ses (c) and (h).) 

(’67-69) 12 Moo Ind App 157 (195): 11 Suth 
W R PC 19 (PC), Mukhunlall v. Sreekishen. 
(Clause (h).) 

5. (’36) 23 AIR 1936 Pat 583 (584): 166 

Ind Cas 545 (DB), Mahomed Sadiq v. Ha¬ 
rakh Narain. 

(’19) 6 AIR 1919 Oudh 50 (51): 22 Oudh 
Cas 270: 54 Ind Cas 264 (DB), Farzand 
Ali v. Sadiq Husain. (Cause (c).) 

(’84) 6 All 303 ( 309) (DB), Jaijit Rai v. 

Gobind Tiwari. (Causes (c) and (h).) 
(’24) 11 AIR 1924 Mad 736 (741) : 82 Ind 
Cas 399, Agnes Isabella v. Adikesamdu Na- 
yudu. (Cl. (h).) * ' 

6. (’19) 6 AIR 1919 Oudh 50 (51): 22 Oudh 

Cas 270 : 54 Ind Cas 964 (DB), Farzand 
Ali v. Sadiq Husain. (Clause (e).). ' 

(’26) 13 AIR 1926 Mad 405 (405, 406): 91 
Ind Cas 243, V as leva Holla v. Mahbbala 

Rao. (Do.) <*£ T . 

(’24) 11 AIR 1924 Mad 736 C7WP 82 Ind 
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A mortgage in possession may spend the income in any way agreed upon 
between him and the mortgagor, provided that the security of prior mortgages is 
not thereby imperelled. 7 

2. Law in the Punjab.— The Act does not apply to the Punjab. This 
section cannot, therefore, in terms apply to it. But the rules embodied in the sec¬ 
tion enact only the general law and,* therefore, the principles underlying the section 
have been applied to cases arising in the Punjab. 1 

3. Section not applicable to cases governed by Dekkhan Agricul¬ 
turists’ Relief Act, 1879.— This section does not apply to cases governed by 
the Dekkhan Agriculturists’ Relief Act 1 for the reason that that Act is a special Act 
which regulates the relations between impoverished and indebted agriculturists and 
their creditors, while the Transfer of Property Act regulates the relations between 
mortgagors and mortgagees generally. Under the Dekkhan Agriculturists Relief 
Act, the relations between the mortgagor and the mortgagee as settled by them¬ 
selves are practically set aside and the Court is directed to go into the history of 
the transactions between them and to calculate the debits and credits according to 
the rules in the special Act. This complete setting aside of the original contrac¬ 
tual relations between the parties cannot be reconciled with the rules of the general 

law. 2 

4. “During tbe continuance of tbe mortgage.”— The section does not 
apply unless possession is taken by the mortgagee during the continuance of the 
mortgage. The expression “during the continuance of the mortgage means irom 
the time the contract establishing the relationship of mortgagor and mortgagee has 
been entered into and till the time the mortgage comes to an end or is extinguished. 
Thus, it applies to usufructuary mortgages. 2 The undermentioned case, 3 which 
holds that it does not aply to a usufrauctuary mortgage, as possession under it is 
taken at the inception of the mortgage and not during the mortgage is, it is sub- 
mitted, not good law. In a suit by a simple mortgagee for money on default in pay- 


Cas 399, Agnes Isabella V. Adikfsavulu Na - 

<’40)* U 27 C AIR ^940 Pat 627 (629): 188 Ind 
Cas 39 (DB), Rameshwar Nath v. Naram- 
deshwar Prasad. (Clauses (a) and- (c).) 
(’35) 22 A I R 1935 Pat 148 (149): 155 

Ind Cas 22 (DB), Kamla Prashad v. Bam • 

deo Missir. (Clauses (g) and <h).) _ , 

(’36) 23 AIR 1936 Pat 583 (584): 166 Ind 
Cas 545 (DB), Mahomed Sadiq v. Harakh 

Narain. (Clause (h).) f nr\ 

(’99 ) 26 Cal 1 (6, 7): 25 Ind App 241 (PC), 
Kadir Maidin v. Nepean. (Do.) 

(’17) 4 AIR 1917 Low Bur 122 (123): 9 Low 
Bur Rul 18: 33 Ind Cas 735, Maung Po Tun 
v. Maung E Kho. (Clause (i).) 

(’25) 12 AIR 1925 Rang 13 (14, 15): 2 Rang 
382 : 84 I. C. 395, Ma Nyo v. Maung Hla 

7.*(’48)*35 AIR 1948 Cal 250 (255) (DB), Mid - 
napore TLemindary Co. v. Saradindu Mu- 
W Hhopadhaya. (A darpatnidar in po^ession 
' of patni under S. 13, Bengal Patm Regula¬ 
tion, 1819, is entitled at the request of the 
mortgagor, i.e., the patnidar, to devote the 
income of any year to the purchase of sub- 
• ordinate tenures, thus enhancing the value 

l of the security.) .. . „ 

Section 76—Note 2 

1. (’40) 27 AIR, 1940 Lah 333 (334): I LR 
(1940) Lah 653:192 Ind Cm 505 (DB), Ghu- 
lam Mohummod v. Rajp*hwar, (Section 76 


(b).) „ 

Section 76—Note 3 

1. This Act is now repealed by S. 85 of the 
Bombay Agricultural Debtors’ Relief Act, 
XXVIII of 1939—This latter Act has receiv¬ 
ed the assent of the Governor-General on 
19th January 1940, but is to come into force 
on such date as the Provincial Government 
inay, by notification in the Official Gazette, 
appoint in th is behalf. 

2. (’34) 21 AIR 1934 Bom 321 (322): 58 

Bom 472: 152 Ind Cas 434 (DB), Sakharam 
V. Dhaktojirao. 

Section 76—Note 4 

1. (’32) 19 AIR 1932 Oudh 123 (132): 7 
Luck 454: 137 Ind Cas 102 (DB), Lakshmi 
Narain v. Mohamdi Bpgurn. 

(’49) 36 AIR 1949 All 189 (190), Mahadeo 
Tamoli v. Mohammad Siddiq. (Mortgagee 
failing to keep accounts cannot claim inte¬ 
rest as agreed in mortgage deed.) 

2. (’29) 16 AIR 1929 P C 256 (259): 119 Ind 
Cas 631 (PC), Kamlapat Motilal v. Union 
Indian Sugar Mills. Co. Ltd. 

(’32) 19 AIR 1932 Oudh 123 (132): 7 Luck 
454: 137 Ind Cas 102 (DB), Lakshmi Na¬ 
rain v. Mohamdi Begam. 

(’26) 13 AIR 1926 Sind 145 (148): 20 Sind 
L R 277: 91 Ind Cas 87, SuUeman Hashim 
v. Esso. 

3. (’29) 16 AIR 1929 All 348 (349): U6 Ind 
Caa 747, KaUu v. Ganesh. 



IM [S76N45J 


LIABILITIES OF MORTGAGEE IN POSSESSION. 

ment, the Court, instead of ordering the proper relief, made a decree for posses- 
sion after the expiry of the period of grace. The morgagees entered Into posses¬ 
sion under it. lhe decree became final. The Privy Council deciding that the dec- 
ree was not according to law, held that as it did not purport to put an end to the 
bond and to the relation of mortgagor and mortgagee, the mortgagee became a mort¬ 
gagee in possession. 4 The section, however, will not apply to a case where the 

mortgagee enters into possssion at a time when the mortgage has in fact become 

extinct . 4 . 

/ ^ « 

, “ Take P° 88e *8ion.”— In order to charge a mortgagee with the liabili¬ 
ties under tins section— 

(i) the possession of the mortgaged property must be with the mortgagee, 

and 'rPiwTTfl 

(ii) such possession must have been taken in his character as mortgagee. 

, -n any other person, may hold possession through an agent 1 

and will be liable for the acts of the agent. 2 Where the mortgagor had, as. a con- 
dition of the mortgage, to appoint the mortgagee’s nominee as manager, it was held 
that the possession of the manager was as an agent of the mortgagor and not of the 
mortgagee. But where in pursuance of the stipulation in the mortgage-deed the 
mortgagee was at liberty to place a mehta or clerk of his own to receive the collec¬ 
tions but who was to be paid a weekly salary by the mortgagor, and such mehta re¬ 
ceived the collections and paid them over to the mortgagee, the possession was held 
to be that of the mortgagee. 4 Where the mortgagee instead of himself entering in- 
to possession to which he was entitled under the mortgage, leases the property back 
to the mortgagor, it is the mortgagee who is in possession 5 though, in case of default 
by the mortgagor in such cases, the mortgagee has been held not liable. This 
however, is on a different principle. 6 . . .1 

Where the mortgage deed contained an attornment clause but no possession 
was taken under it, it was held that the mortgagee was not placed in the position 
of a mortgagee in possession and thus liable to account merely on the ground that 
the deed contained an attornment clause. 7 Where the mortgagee entitled to posses¬ 
sion calls on the tenant of the mortgagor to pay the rent to him but the tenant 
states that the rent has been spent on repairs and the mortgagee keeps quiet, he 
cannot be deemed to be a mortgagee in possession, if the tenant has not attorned 
to him. 8 But if the mortgagee gives notice to the tenant not to pay to the mort¬ 
gagor, he will be answerable as a mortgagee in possession. 9 

4 \n 96 ) 19 Mad 249 (254): 23 Ind A PP 32 Ind A PP 265: 61 Ind Cas 486 (PC), Mati 

(PC), Papamma Rezo V. Ramachandra Ra* Lai Das v. Eastern Mortgage and Agency 

Co. t Ltd. 

[See also (’ll) 35 Bom 204 (211, 212): 9 (’36) 23 AIR 1936 Pat 211 (217): 14 Pat 

Ind Cas 351 (353) (DB), Radhabai v. Ra - 560: 158 Ind Cas 738 (DB), Janki Nath v. 

mchandra. (Suit for possession by mortga- Asad Reza. 

gee—Decree—On construction of its terms, 4. (1841) 2 Moo Ind App 487 (500): 6 Suth 
held that relation of mortgagor and mort- W R P C 10 (PC), Jugjewan Das v. Ram 
gagee was not extinguished and mortgagee Das. 

who took possession under terms of dec- 5. (’33) 20 AIR 1933 P C 178 (179, 180) i 14 
ree held liable to account. 19 Mad 249: 23 Lah 466 : 60 Ind App 273: 143 Ind Cas 659 
Ind App 32 (PC), followed.)] (PC), Feroz Shah v. Sahbat Khan. 

Also see S. 58 Note 30 and S. 67 Note 13. (1879) 10 Ch D 335 (356): 27 W R (Eng) 

5. (T8) 5 AIR 1918 Pat 421 (422): 47 Ind 433 : 48 L J Ch 417: 40 L T 19, Re Stodc • 

Cas 224 (DB), Basawan Singh v. Ganga ton Iron Furnace Co.' 

Phal Rai . [See also (’97) 19 AM 496 (498): 1897 All W 

Section 76—Note 5 N 128 (DB), AUaf Ali v. Lalta Prasad.] 

1. (’68) 3 Agra 153 (156) (DB), Jaffree Be • 6. See Note 7. ' . 

gum v. Ujbee Begum. 7. (1883) 22 Ch D 478 (479, 480): 31 W R 

2. (’37) 24 AIR 1937 Bom 483 (486): 172 (Eng) 315: 52 L J Ch 248: 48 L T 606, 
Ind Cas 584 (DB), Chunilal Bulakhidas V. Stanley v. Grundy. 

Abdul Karim. 8. (1865 ) 55 E R 860 (862): 35 Beav 171: 

(’81) 1881 All W N 10 (10) (DB), Madan 1 Eq 29: 147 R R 95, Ward v. Carttar. 
Copal v. Marnur Begam. 9. (1856) 53 E R 157 (158): 23 Beav 401: 

3. (’21) 8 AIR 1921 P C 118 (122, 123): 47 113 R R 195, Heales v. htMun&y. 
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The fact that the mortgagees are in receipt of the rents and profits of the 
mortgaged estate, does not necessarily make them mortgagees in possession. In 
order to show that a mortgagee in receipt of the rents and profits is in possession, 
it ought to be shown, not only that he gets the amount of the rents paid by the ten¬ 
ants, but that he receives it in such a way that he has taken upon himself to inter¬ 
cept the power of the mortgagor to manage his estate and has himself so managed 
it and received the rents as part of the management . 10 In Noyes v • Pollock , n B, 
who was the agent of the mortgagor, received the rents of the estate for him and 
applied them in payment of the interest to the mortgagees. The mortgagees wrote 
to B enclosing notices to the tenants to pay the rents to them, which B was to serve 
on the tenants if the mortgagor should attempt to interfere. The notices were not 
served on the tenants, but B paid the rents as he received them to the mortgagees. 
It was held that the mortgagees could not be charged as mortgagees in possession, 
also the undermentioned case 12 to the same effect. 


^ ^ 4 # r * 

Where the mortgaged property consists of independent tenements, possession 
of one will not mean possession of the other . 13 The same rule has been held to be 
good in Simmins v. Shirley,™ in the case of properties which are conterminous. 
It was held in that case that to take possession of a farm or a field surrounded by 
copses is not to take possession of the copses. Where the mortgagee is in posses¬ 
sion of part of the mortgaged property and allows the mortgagor to remain in pos¬ 
session of the rest, he cannot, at the suit of the subsequent encumbrancer, be charg¬ 
ed constructively as in possession of the whole . 15 

The second condition which must be satisfied in order that the section must 
apply is that the mortgagee’s possession must be qua mortgagee . 16 The Courts are 
slow to decide that such possession has been taken 17 and they will not treat posses- 
sion as being held by the mortgagee without reasonable ground for believing himself 
to be in possession in any other capacity . 18 Where the mortgagee takes possession 
as auction-purchaser, he is not liable to account . 19 Similarly, where the mortga¬ 
gee is in possession in his capacity as lessee, he cannot be charged as a mortgagee in 

" But in some instances, the mortgage and the lease really form part 


10. (1886) 32 Ch D 53 (63): 34 W R (Eng) 
383: 55 L J Ch 513: 54 L T 473, Noyes v. 

[Se^dLso (’37) 24 AIR 1937 Bom 483 (486) 
172 Ind Cas 584 (DB), Chunilal Bulakhidas 
v. Abdul Karim ] 

11. (1886 ) 32 Ch D 53 (61): 34 W R (Eng) 
383 : 55 L J Ch 513: 54 L T 473. 

12. (1865) 1 Eq 29 (31): 55 E R 860: 35 
Beav 171: 147 R R 95, Ward v. Carttar. 

13. (1877) 6 Ch D 173 (174): 26 W R (Eng) 
25 : 46 L J Ch 875: 37 L T 121, Simmins v. 

Clm* I 

14. (1877 ) 6 Ch D 173 (174): 26 W R (Eng) 
25: 46 L J Ch 875: 37 L T 121. 

15. (1852 ) 51 E R 496 (496): 15 Beav 156: 
92 R R 361, Soar v. Dolby. 

16. (’41) 28 AIR 1941 Pat 296 (298): 193 
Ind Cas 533 (DB), Gulab Chand v. Ram • 

(’17) m< 4 AIR 1917 Oudh 42 ( 44): 19 Oudh 
Cas 328: 37 Ind Cas 23, Mahomed Husain 
v. Mohammad Asghar. 

17. (’28) 15 AIR 1928 Cal 158 (162): 107 
Ind Cas 72 (DB), H. R. Chamana Co. v. 
Solution Pal. 

18. Fisher’s Law of Mortgage, 7tb Edition, 
page 721—Quoted in AIR 1936 Nag 293 

• <294) • I L R (1936) Nag 19. 

19. C’36 ) 23 AIR 1936 N?g 293 (294): I L R 
(1936) Nag 19* 168 Ind Caa 814, Kundan- 


lal v. Rupabai. 

[See (’48)35 AIR 1948 Bom 379(380) Gulam 
Khaja Mahamad v. Pandharinath. (Proper¬ 
ty subject to prior and subsequent mortga¬ 
ges sold in execution of money decree ag¬ 
ainst mortgagor obtained by stranger— 

Property purchased by prior mortgagee sub- 
gagee upon is mortgage against mortgagor 
and prior mortgagee—Tests to determine re- 
and prior mortgagee—Tests to determine re¬ 
demption amount explained—Prior mortga¬ 
gee is entitled to interest but should account 
for profits and rents received by him. AIR 
1918 Mad 103: 41 Mad 513 Rel on.)] 

A I R 1945 Mad 91 (92, 93). 

[Bur see prior mortgagee purchasing property 
in execution of decree on his own mortgage 
is liable to account for income received 
from the property.] 

A I R 1948 Mad 132 (133). 

[But see Prior mortgagee suing without un¬ 
pleading pusne mortgagee, purchasing pro¬ 
perty in execution of his decree and enter¬ 
ing into possession—In suit by pusni mort¬ 
gagee on his mortgage, prior mortgagee is 
liable to account for rents and profits of 
property and they must be applied in re¬ 
duction of the amount payable to the prior 
mortgagee.] 

20. (’41) 28 AIR 1941 Pat 296 (298): 193 
Ind Cas 533 (DB), Gulab Chand v. Ram 
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0f w/? e t^a p saction • 2, In ^ese cases, the mortgagee’s possession is as mortga- 

gee.* Where the mortgagees were placed in possession under a subharna bond 
but no consideration was paid by the mortgagee, he was held liable to account for 
the income of the property as he was in possession qua mortgagee* Where, how- 
ever, the mortgagee obtains possession under an invalid transfer of the equity of 
redemption, the generally accepted view is that the possession of the mortgagee 
from the date of the transfer will be not in his character as mortgagee, hut under 
claim of full ownership. 24 In the undermentioned case 25 of mortgage by condi¬ 
tional sale, the mortgagee, on failure of the mortgagor to pay the mortgage-money 
on the due date, took possession of the mortgaged property with the consent of the mor¬ 
tgagor. It was held by the High Court of Calcutta that the mortgagee was bound to 
appropriate the rents and prolits obtained during the period of possession, towards 
the mortgage-debt under clause (h) of this section as the arrangement did not 

change the relationship between the parties but was merely a mode of satisfaction 
of the debt. 


Where the mortgagee, during the continuance of the mortgage, enters into 
possession wrongfully, it has been held that the law will treat his possession as that of 
a mortgagee and the principle of this section has been applied, 26 on the ground that 
by a wrongful act a man may acquire no right and yet become subject to the res¬ 
ponsibilities of a position wrongfully assumed by such act.” 27 

In England, it has been held that once a mortgagee takes upon himself the 
burden which is imposed on all mortgagees who are in possession, he must continue 
to perform the duty, and cannot, when he pleases, elect to give it up, 28 although the 
Court may relieve him in a proper case of the duties of mortgagees in possession 
by the appointment of a receiver. 29 Under S. 24 of the Conveyancing and Law of 
Property Act, 1881 (44 & 45 Viet., Chap. 41), a receiver appointed by the mortga¬ 
gee is deemed to be the agent of the mortgagor. 30 In this country also, the receiver 
appointed will, under S. 69A of the Transfer of Property Act, be deemed to be the 
agent of the mortgagor. 


The question whether the mortgagee is a mortgagee in possession, and, if so, 
from what time, must be determined by the Court and ought not to be left to the 
commissioner appointed to take accounts. 31 


Kumar. (Possession of mortgagee must be 
in some way referable to the mortgage.) 

(’20) 7 AIR 1920 Pat 485 (486): 5 Pat L 
Jour 492: 58 Ind Cas 291 (DB), Kishundial 
Bhagat V. Mahabir Bhagat. 

(1837) 7 E R 154 (167): 4 Q & Fin 399, 
Page v. Linwood. 

21. See Notes on Section 58. 

22. (’14) 1 AIR 1914 Mad 661 (661): 21 

Ind Cas 701 (DB), Parasurama Pattar V. 
Venkatachalam Pattar. 

23. (’41) 28 AIR 1941 Pat 452 (455): 193 
Ind Cas 172 (175), Brahmdgo Narain v. 
Jai Kishun. 

24. See the AIR Commentaries on the Limi¬ 
tation Act , 2nd (1942) Edn., Art. 148, Note 
5. 

25. (’17) 4 AIR 1917 Cal 217 (218): 40 Ind 
Cas 371 (DB), Afsar Shaik v. Saurava Sun- 
dari. 

Also see S. 58, Note 31. 

26. f(’17) 4 AIR 1917 Nag 33 (35, 36): 46 
Ind Cas 872, Awdh Singh v. Nanhai. 

(’06) 2 Nag L R 92 (93, 94), Prabhudan V. 
Bhikulal. (Fact that mortgagee was also a 
landlord does not make any difference.) 

(1867) 7 Suth W R 30 ( 30) (DB), Nikant 


Sein v. Jaenoddeen. (Case before T. P. 
Act.) 

(’26) 13 AIR 1926 Sind 145 (148): 20 Sind 
L R 277: 91 Ind Cas 87, Sulleman Hashim 
v. Esso. 

ISee also (’41) 28 AIR 1941 Oudh 84 (86); 
191 Ind Cas 716, Angnu Ram v. Bhikhi. 
(AIR 1917 Nag 33 substantially approved.) 

(’27) 14 AIR 1927 Mad 964 (965): 105 Ind 
Cas 419, Vengubai Ammal v. Ramaswami 
Irer , (S. 76 is not in terms restricted to 

mortgagee who takes possession as mortga¬ 
gee and the principle of it would apply to 
all mortgagees who get into possession by 
way of further security for the payment of 
their debt.)] 

27. (’17) 4 AIR 1917 Nag 33 (35): 46 Ind 
Cas 872, Awdh Singh v. Nanhai. 

28. (1889 ) 42 Ch D 590 (599, 600): 38 W R 
(Eng) 61: 59 L J Ch 79: 61 L T 799, Pry- 
therch v. Williams. 

29. (1886) 32 Ch D 206 (208): 34 I R 

(Eng) 498: 55 L J Ch 507 : 54 L T 526, Ma¬ 
son v. Westoby. m _ 

30. (1896) 2 Ch 212 (219, 220): 65 L J Ch 
502 : 74 L T 483: 44 W R (Eng) 505, Ri¬ 
chards v. Overseers of Kidderminster, 
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6. Clause (a). — It is the duty of the mortgagee, when he takes possession 
of the mortgaged property, to manage it as if it were his own. The duty is simi¬ 
lar to the care required from a trustee, 1 though it cannot be said that the mortgagee 
in possession is a trustee for the mortgagor. 2 The mortgaged property must be pro¬ 
perly cultivated, if it is cultivable land, and must be put to the best use, so that a 
fair amount of profits may be realized. 3 The mortgagee is free to enter into any 
arrangement for the right and profitable administration of the estate. 4 He may oc¬ 
cupy the land himself and cultivate it to the best advantage, 5 or in the alternative, 
adopt the usual mehod of leasing out the mortgaged property to a solvent tenant 6 
or to the mortgagor himself. 7 If the mortgaged property is in the possession of an 
annual tenant, the mortgagee can, in exercise of his power of management, eject 
the tenant without the consent of the mortgagor® If he fails to perform the duty 
imposed by this clause, he will be liable for the consequent loss under the last para¬ 
graph of this section*. Where the mortgagee occupies the land himself, he must 
cultivate the land by raising the ordinary crops which the mortgaged land is capable 
of yielding. 9 When he prefers to lease out the property, which he is entitled to do 
in the ordinary course of management, the lease must be for a use to which the pro¬ 
perty was ordinarily put. In the undermentioned case 10 it was held that an assign¬ 
ment of the cultivated land to make a grove (bagh) could not be considered as an 
act done in the due management of the estate. 

Though the mortgagee in possession is free to settle the land, he cannot do 
so beyond the term of the mortgage, the principle being that a person cannot trans¬ 
fer a larger estate than he himself has. 11 Thus, he cannot give a permanent lease. 12 


31. (’40) 27 AIR 1940 Bom 287 (287): I L R 
(1940) Bom 645: 190 Ind Cas 280 (DB), 
Anandaji Sawaji & Co. V. Ahmedbhoy Abe- 
dinbhoy. 

Section 76—-Note 6 

1. See Section 15, Trusts Act, 1882. 

[See also (’09) 4 Ind Cas 357 (359) (DB), 
(Mad), Venkata Chariar v. Srinivasa Aiyan- 
gar. (Mortgagee is in the position of a 
trustee, so he cannot do any act, which will 
give rise to any conflict between his inte¬ 
rest and duty.) __ 

(’10) 7 Ind Caa 772 (774) (DB) (Cal), Jan- 
hi Singh v. Debi Nandan. (In certain res¬ 
pects and for certain purposes, mortgagee in 
possession is a trustee for mortgagor and 
cannot take advantage of that position to the 
detriment of mortgagor.)] 

2. (1876) 2 Ch D 148 (162): 45 L J Ch 

395: 34 L T 211: 24 W R (Eng) 597, Eyre 
v. Hughes. . _ 

t(*40) 27 AIR 1940 Bom 287 (288): I L R 
(1940) Bom 645: 190 Ind Cas 280 (DB), 
Anandaji Sawaji & Co. v. Ahmedbhoy Abe- 
dinbhoy. 

(•68) Beng L R Sup Vol. 901 (903): 9 Suth 
W R 187 (189) (FB), Baboolall Das v. Ja¬ 
mal Ally. 

t(1833 ) 39 E R 686 (689, 690): 1 Myl & 
K 277: 36 R R 319, Leith v. Irvine. 

3. See (’23) 10 AIR 1923 Lah 71 (73): 68 
Ind Cas 883, Z ora v. Chandu. 

4. (’83) 1883 All W N 203 ( 203) (DB), Afa- 

dho Ram v. Shamshuddin. 

(»27) 14 AIR 1927 All 552 (553, 554): 49 
. All 658: 101 Ind Cas 516 (DB), Mahomed 
Karamat All V. Ganeshi Lai. 

5. (T9) 6 AIR 1919 Pat 392 (394, 395): 52 
.lad Gas 473, Sheo Bar at v. Padarath Mah- 

tQflm 

6. t('27) 14 AIR 1927 All 552 (554): 49 All 


658: 101 Ind Cas 516 (DB), Mahomed Ka¬ 
ramat Ali v. Ganeshi Lai. 

t(T9) 6 AIR 1919 Pat 392 (394, 395): 52 
Ind Cas 473, Sheo Barat v. Padarath Mah- 
ton. 

(’37 ) 24 AIR 1937 Cal 763 (764): I L R 

(1937) 2 Cal 181: 174 Ind Cas 88 (DB), 

Pramatha Nath v. Sashi Bhusan. (Mortga¬ 
gee can lease even after redemption suit la 
instituted.) 

(’26) 13 AIR 1926 Pat 605 ( 606): 6 Pat 129: 
97 Ind Cas 494 (DB), Bhairo Nath v. Shan- 
ke. 

(’30) 17 AIR 1930 All 413 (414): 126 Ind 
Cas 829, Sheo Shankar v. Bhup Singh. 

(’26) 97 Ind Cas 852 ( 852) (DB) (Pat), 
Manjhil Lalbiswanath v. Mohiuddin. 

(’29) 16 AIR 1929 Pat 630 ( 632): 119 Ind 
Cas 551 (DB), Jhagru Mian v. Raghunath 
Singh. 

(’25) 12 AIR 1925 Pat 198 (200, 201): 78 
Ind Cas 943, Mahadeolal v. Gobind Lai. 
(Bakasht lands can be let out.) 

7. (’27) HAIR 1927 All 552 (554): 49 

All 658: 101 Ind Cas 516 (DB), Maho- 

mpd Karamat Ali v. Ganeshi Lai. 

[See also (’30) 17 AIR 1930 Lah 386 (387): 
120 Ind Cas 166 (DB), Asa Ram v. Kishan 
Chand. (Mortgagor cannot turn round and 
plead that the lease that he executed should 
not be interpreted as a lease.) ] 

8 . (’27) 14 AIR 1927 Bom 145 (148): 100 

Ind Cas 1033 (DB), Barjorji Shapurji v. 
Shripat Prasadi. 

9. (1864) 2 Bom H C R 211 (214) (DB), 
Girjoji Bhikaji v. Keshavrav. 

10. (’83) 1883 All W N 203 (203) (DB). 

Madho Ram v. Shamsuddin. 

11. t(’29) 16 AIR 1929 Pat 630 (632): 119 
Ind Cas 551 (DB), Jhagru Mian v. Raghu¬ 
nath, 
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Under clause (c) of S. Ill, a lease determines by the termination of the les¬ 
sor’s interest in the property. A lease granted by the mortgagee beyond ‘the term 
of mortgage will, therefore, determine on redemption 13 and the mortgagor can, in 
the case of non-agricultural leases, obtain possession by ejecting the lessee. As to 
whether he can do so in the case of agricultural leases, see the undermentioned 
cases . 14 • . '•*- { 

Where the mortgage is of a fractional share of an estate held in joint tenancy, 
the mortgagee must see that he receives out of the estate all that the mortgagor 


t(’10) 1 Upp But Rul 14: 8 Ind Cas 466 
(467, 468), A 'ga Nyan Gyi v. Nga Kyaw 
Nya. 

t.(’ll) 11 Ind Cas 817 (818, 819) (All), Co/-. 

lector of Basti v. Sarnam Gharak. 

(’37) 24 AIR 1937 Cal 763 (764): I L R 

(1937) 2 Cal 181: 174 Ind Cas 88 (DB), 
Pramatha Nath v. Sashi Bhusan. 

(’16) 3 AIR 1916 Mad 911 (911, 912): 31 
Ind Cas 630 (DB), Chinnappa Thevan V. 
Pashaniappa Pillai. 

[See also (70) 2 N W P H C R 199 (199) 
(DB), Ajoodhya Singh v. Girdharee. (Mort¬ 
gagee cannot grant a title to any one for 
a period in excess of the duration of his 
own interest in the estate.)] 

12. (’30) 14 R D 585 (586), Mohamed Mian 
v. Mohamed Ismail. 

(’ll) 11 Ind Cas 817 (818, 819) (All), Col 
lector of Basti v. Sarnam Gharak. 

(’29) 16 AIR 1929 Pat 630 ( 632): .119 Ind 
Cas 551 (DB), Jhagru Mian v. Raghunath. 

13. (’06) 3 All L Jour 517 (518, 519), Ram 
Chand v. Raj Hans. 

(’10) 1 Upp Bur Rul 14: 8 Ind Cas 466 
(468), Nga Nyan Gyi v. Nga Kyaw Nya. 
(Mortgagor can oust mortgagee’s lessee at 
any time of the year without giving him 
any notice.) 

(’ll) 11 Ind Cas 817 (818, 819) (All), Col 
lector of Basti v. Sarnam Gharak. 

14. (’29) 16 AIR 1929 Pat 630 (632): 119 

Ind Cas 551 (DB), Jhagru Mian V. Raghu¬ 
nath. (Where the mortgagee grants a lease 
only for an indefinite period the tenants 
havig been brought on the land as tenants 
in the ordinary course of management by 
the mortgagee in possession they are not 
liable to be ejected by the mortgagor on 
redemption, if under any law they acquired 
the right to remain on the land against the 
will of the mortgagor.) * 

(’20) 56 Ind Cas 819 (820) (All), Gafadhur 
v. Beni Prasad. (Tenant h eld could not be 
evicted on redemption.) 

(’26) 97 Ind Cas 852 (853) (DB) (Pat), 
Manjhil Lai Biswa Nath v. Mahiuddiru 
(Tenant who has acquired tenancy right 
cannot be evicted by mortgagor on redemp¬ 
tion.) 

(’06) 3 All L Jour 517 (519), Ram Chand v. 
Raj Hans. (Where the lessee has not ac¬ 
quired any right of occupancy, the mortga¬ 
gor can maintain a suit to eject the lessee 
in a civil Court.) 

(’22) L R 3 All Rev 313 (314, 315), Mt. Ram 
Dulari v. Balak Ram. 

(’30) 17 AIR 1930 Cal 738 (738, 739): 127 


Ind Cas 69, Rajendra Nath Chandra v; Dl 
nu Prodhan. (Tenants settled by mortgagee 
—Mortgage- d.eed not precluding mortgagee 
from such settlement—On redemption, teni 
ant cannot be evicted as trespasser.) 

(’30) 17 AIR 1930 All 413 (414, 415):' 126 
Ind Cas 829, Sheo Shankar v. Bhu'p Singh: 
(Tenancy created by _ mortgagee authorized 
so to do—On redemption tenancy is-binding 
on mortgagor—Mortgagor desiring to ter-, 
minate tenancy must do so by suit under 
Tenancy Act.) 1 ..... 

(’19) 6 AIR 1919 Pat 392 (394, 395): 52 Tnd 
Cas 473, Sheo Bar at v. Padarath Mahton: 
(Tenant inducted by mortgagee -acquires 
non-occupancy rights—Suit, by .mortgager 
ought to be instituted within six months af¬ 
ter expiration of mortgage or its redemp¬ 
tion under Art. 1, Sch. 3, Bengal Tenancy 
Act.) . . 

(’25) 12 AIR 1925 Pat 198 (200,‘ 201): 78 
Ind Cas 943, Mahadeo Lai v. Sri Gobind 
Lai . ( Mortgagee settling bakashi land—Ten¬ 
ant gets non-ocupancy right and cannot be 
ejected as trespasser.) 

(’26) 13 AIR 1926 Pat 605 (606): 6 Pat 129: 
97 Ind Cas 494 (DB), Bhairo Nath V. Shot- 
ke Pahan. (Mortgagor cannot eject a ten¬ 
ant who has acquired an occupancy right 
by possession.) <h b. ir*i 

(’16) 3 AIR 1916 Mad 911 (912): 31 Ind 
Cas 630 (DB), Chinnappa Thevan v. Pasha¬ 
niappa Pillai. (Mortgagee’s tenant continues 
as mortgagor’6 tenant—Mortgagor on re¬ 
demption becomes landlord and can eject 
tenant let in by mortgagee.) • ^ 

(’31) 18 AIR 1931 All 743 (743): 136 Ind 
Cas 281 (DB), Bhup Singh V. Sheo Shan- 
kpr. (In the case of agricultural leases the 
tenants do not become trespassers from 
the date of redemption—The only remedy 
of the mortgagor is to eject the tenants 
through the revenue Court and not through 
civil Court.) .. < i t/ 

(’ll) 11 Ind Cas 817 (818, 819) (All), Col 
lector of Basti v. Sarnam Gharak. (Tenan¬ 
cy created by mortgagee is binding on 
mortgagor on redemption. If mortgagor deg 
sires to bring the tenantry to a dose, he 
must do so by a regular suit under the Ten¬ 
ancy Act.) ' . u Vu 

(’37) 24 AIR 1937 Cal 763 (764): I L * 

(1937) 2 Cal 181: 174 Ind Cas 88 - (DB), 
Pramatha Nath v. Sashi Bhusan. (Mort¬ 
gagee letting mortgaged property—Tenant 

becomes occupancy tenant and is not liable 
to be ejected.) . ; , ■: > 
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ought to have received—not only that all the assets are realized and brought to ac¬ 
count, but that the expenses are regulated with care. 15 

- 7- Clause (b). — Under this clause, the law requires a mortgagee to be 

diligent in realizing the rents and profits. 1 In Lord Kensington l. Bouverie 2 Lord 
Justice Turner explained the reason underlying such a provision thus: 

“A mortgagee, when he enters into possession of a mortgaged estate, 
enters for the purpose of recovering both his principal and interest; and the 
estate being, in the eye of this Court, a security only for the debt, the Court 
requires the mortgagee so entering to be diligent in realizing the amount 
which is due on the mortgage, in order that he may restore the estate to the 
mortgagor, who, in the view of the Court, is entitled to it.” 

But he is not an assurer of the continuation of the same rate of profits which his 
mortgagor was able to raise. The very change of management and possession may 
cause a falling-off of receipts. 3 The mortgagee, therefore, is not chargeable for the 
gross rentals as shown in the jamabandi . 4 The rule is that the mortgagee in posses¬ 
sion is only liable for what he received, unless it be proved that, but for his wilful 
default, he might have received more. s 

The burden of proving wilful default is on the mortgagor. 6 

Where the land mortgaged is one which is usually leased out, the mortgagee 
is answerable not only for what the tenants pay, but for not letting the property if 
he could have done so and for not getting the full rents from the tenants, if they 
could have paid them. 7 But he is not necessarily bound to accept the highest rent 
offered irrespective of other considerations. Thus, the fact that the mortgagee could 
have got a better rent does not necessarily make out a case of wilful default. 8 The 
law on the subject has been succinctly laid down in Hughes v. Williams, 9 in which 
Lord Chancellor Erskine observes: 


“I do not mean to say, that, to 
fraud is necessary. It is sufficient, 
ligence, by not making use of facts 
the mortgagee turns out a sufficient 
was under-let, takes a new tenant; 
however not to be accepted rashly 

15. (1865) 2 Suth W R 150 (150) (DB)7 

Mirza All V. Tarasoondarge. 

Section 76^Note 7 

1. (’37) 24 AIR 1937 Bom 483 (486): 172 
Ind Cas 584 (DB), Chunilal Bulakidas v. 
Abdul Karim. 

2. (1855) 7 De G M & G 134 (157): 24 L J 
Ch 442 : 3 W R (Eng) 469: 25 L T (O S) 
169. 

3. (’67-69) 2 Beng L R P C 44 (54): 12 Moo 
Ind App 157 (193) (PC), Mukhun Loll v. 
Kishen . 

4. (’03) 25 All 287 (295): 30 Ind App 66 
(PC), Banarsi Prasad v. Ram Narain. 

(’17) 4 AIR 1917 Oudh 190 (192): 38 Ind 
Cas 537, Gauri Nath v. Fateh Singh. 

(»37 ) 24 AIR 1937 Bom 483 (487): 172 Ind 
Cats 584 (DB), Chunilal Bulakhidas v. Ab¬ 
dul Karim. (25 All 287: 30 Ind App 66 
(PC) followed.) 

5. f(1878 ) 8 Ch D 424 (427, 428): 26 W R 
■ (Eng) 690: 47 L J Ch 605, Mayer v. Mur- 

Wfi) 1887 Bom P J 12 (DB), Dada v. 
DHondo. (Held no wilful default oa the 

(iSo^B^T^ 8 ?^): 11 L T 10 (12): 


charge a mortgagee in possession, actual 
if there is plain, obvious, and gross neg- 

within his knowledge.If, for instance, 

tenant, and, having notice, that the estate 
another person offering more: an offer 
.Another circumstance, that weighs 

55 E R 395: 3 N R 449: 140 R R 152, Chap- 
lin v. Young. 

(’17) 4 AIR 1917 Oudh 190 (192): 38 Ind 
Ca6 537, Gauri Nath v. Fateh Singh. 

(’37) 24 AIR 1937 Bom 483 (486, 487): 172 
Ind Cas 584 (DB), Chunilal Bulakhidas v. 
Abdul Karim. 

t(1855 ) 44 E R 53 (61, 62): 7 De G M & 
G 134 (157): 24 L J Ch 442: 1 Jur (N S) 
577: 3 W R (Eng) 469: 25 L T (O S) 
169, Lord Kensington v. Bouverig. 

(1682 ) 23 E R 298 (298): 1 Ven 45, Anon. 
(1876) 2 Ch D 148 (162): 24 W R (Eng) 
597: 45 L J Ch 395: 34 L T 211, Eyre v. 
Hughes. 

[See also (’81) 1881 All W N 10 (10) (DB), 
Maden Gopal \. Manzur Be gam. ] 

6. (’37) 24 AIR 1937 Bom 483 (486): 172 
Ind Cas 584 (DB), Chunilal Bulakhidas v. 
Abdul Karim. 

7. (1886) 32 Ch D 53 (61): 34 W R (Eng) 
383 : 55 L J Ch 513: 54 L T 473, Noyes v. 
Pollock. 

8. (’07) 3 Nag L R 106 (109, 110), Rampra- 
tap Raghunath Das v. Sher Ali. 

9. (1806) 8 R R 364 (364, 365): 12 Vesey 
493: 6 Ves 459. (Quoted in 3 Nag L R 
106.) 
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with me, is, that the mortgagor, if he knows the estate is under-let, ought to 
give notice to the mortgagee, and to afford his advice and aid, for the pur¬ 
pose of making the estate as productive as possible.Can the mortgagor 

lie by, not giving notice, that a greater rent may be made, and come after¬ 
wards, by way of penal enquiry, to charge the mortgagee with the effect of 

his own negligence?.If such gross negligence can be shewn 

as comes up to the description of wilful default, he ought to be answerable 
for it. But I determine this exception upon the principle, that a mortgagee, 


taking possession, is to take the fair rents and profits;.is liable only 

for wilful default; of which in this instance there is no pretence: this mort¬ 
gagor not having even communicated that he had any.proposed tenants. 

It would be most dangerous to entangle mortgagees in a minute enquiry, 


whether some person would have given more; which was never communi¬ 
cated.” 5 

Where the mortgagee fails to recover rent from tenants and allows it to be¬ 
come irrecoverable , 10 or obtains a decree and fails to execute it , 11 he is liable for 
wilful default. In White v. City of London Brewery Company , 12 the mortgagees 
in possession were brewers. They let the mortgaged premises with a restriction 
that the tenant should take his supply of beer entirely from them. It was held that 
the mortgagee must account for such additional rent as they would have made if 
ihe premises had been let without restriction. It cannot be said as a rule that tadi 
from sindi trees is ordinarily a source of income. A mortgagor of land on which 
there are sindi trees cannot, therefore, claim any profits on account of tadi, which 
it is possible to tap from the trees, though he can claim the lease money if it is prov¬ 
ed that the trees were actually leased in any year, or the income, if mortgagee tapp¬ 
ed them personally . 13 See also the undermentioned case . 14 

Where the mortgagor himself is in occupation as lessee 15 or as agent 16 and 
has obstructed the mortgagee from making the best use of the property, the mort¬ 
gagee cannot be held accountable on the basis of wilful default. The reason is, 
where the party seeking relief is the sole party, the Courts of Equity will leape him 
guilty to the consequences of his own inequity and will decline to assist him to escape 


10. (’68) 3 Agra 146 (146) (DB), Ram Per - 
shad v. Mt. Kishna. 

(’27) 14 AIR 1927 Oudh 170 (173): 100 Ind 
Cas 802 (DB), Ali Nabi v. Habib-ul-Nisa. 

(1862) 10 W R (Eng) 287 (288), Brandon v. 
Brandon. (Mortgagee allowing tenant to 
remain in possession for a long time without 
paying rent is guilty of wilful default as to 
such rent.) 

[See also (’37) 24 AIR 1937 Ali 337 (339): 
170 Ind Cas 624 (DB), Ram Kishan v. 
Badri Bishal. (Lease by mortgagor—Pro¬ 
perty leased subsequently mortgaged by 
usfructuary mortgage— Lease-money, held, 
should be included in accounting to the 
credit of mortgagor as mortgagee being in 
position of proprietor was bound to collect 
rent.) ] 

11. (’36) 23 AIR 1936 Lah 42 (44): 161 Ind 
Cas 984 (DB), C. N. Chandra v. Dwarka 
Das. (Fact that mortgagor had granted the 
lease does not free mortgagee from his res¬ 
ponsibility.) 

(1684) 23 E R 453 (453): 1 Vem 258, Bucks 
v. Gayer. (Mortgagee recovering judgment 
in execution against tenant but refusing to 
take out execution—He must answer for the 

• profits as in a case of wilful default.) ■ 

12. (1889 ) 42 Ch D 237 (245): 38 W R 

(Eng) 82 : 58 L J Ch 855 : 61 L T 741. 


13. (’23) 10 AIR 1923 Nag 137 (139): 71 
Ind Cas 804, Shamrao v. Pandurang. (Mort¬ 
gage with possession of waste land contain¬ 
ing about 1000 sindi trees.) 

14. (’29) 16 AIR 1929 All 260 (263): 114 
Ind Cas 733 (DB), Mt. Ratan Dei V. Sher 
Singh. 

15. (’43 ) 30 AIR 1943 Mad 62 (64): I L R 

(1943) Mad 430 : 207 Ind Cas 535 (DB), 
Sivaraj Lai v. Mylapore Hindu Permanent 
Fund , Ltd. (Liability to account on die 
footing of wilful default under S. 76 (b) 

arises only when the mortgagee takes ac¬ 
tual possession and control over the proper¬ 
ty. The rental agreement notwithstanding, 
the mortgagee is deemed not to take pos¬ 
session of the mortgaged property so as to 
charge him with a liability for the uncol¬ 
lected rents and profits.) _. , 

(’37) 24 AIR 1937 All 762 (763): 172 Ind 
Cas 632 (DB)., Chaitan Prakash V. Murntaz 
Ahmad. (Mortgagor failing to pay rent 
which he was liable to pay under the lease 

to mortgagee.) - 

(’40) 27 AIR 1940 Lah 333 (334): ILR 

(1940) Lah 658: 192 Ind Cas 505 (DB), 

- Ghulam Mohammad v. Rajeshwar. • _ 0 

16. (’37) 24 AIR 1937 Bora 483 (488): 172 
Ind Cas 584 (DB), Chunilal Bulokh\da% V. 
Abdul Karim. 
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from them. 17 In the undermentioned case, 18 however, where the mortgagee obtain¬ 
ed a decree for rent against the mortgagor, but allowed the decree to be barred by 
limitation, the rule of liability for wilful -default was applied. 

It has been held in the case noted below 19 that a mortgagee entitled to pos¬ 
session and allowing the mortgagor to be in possession will, as against subsequent 
encumbrancers, be charged with profits. 

A mortgagee is not liable for his failure to make illegal collections. 20 

8. Clause (c).— Under this clause the mortgagee in possession is bound 

to pay— 

(a) the Government revenue; 

(b) other charges of a public nature; 

(c) all rent accruing due in respect of the mortgaged property during 
his possession; and 

(d) any arrears of rent in default of payment of which the property 
may be summarily sold. 

The obligation imposed by the clause extends to making these payments only 
out of the income of the property. As long as the income is sufficient to meet these, 
the mortgagee must make the payments out of that income and cannot add the pay¬ 
ments to the principal money under S. 72, clause (b). If the income does not per 
mit of such payment, he can add these payments to the principal money under that 
section. 1 

The provisions of the clause are not, however, absolute but are subject to a 
contract to the contrary; and if the mortgagor, by such a contract, agrees to make 
these payments, this clause has no application. 2 


17. Story, Equity Jurisprudence, Section 697. Cas 879. Hardwar Bhagat v. Sita Ram Rai. 

(Cited in 11 Bom 708 (718).) (T6) 3 AIR 1916 Mad 859 (861, 862): 38 

18. (T9) 6 AIR 1919 Mad 59 (61): 41 Mad Mad 18: 16 Ind Cas 877 (DB), Ibrahim 

1043: 49 Ind Cas 123 (DB), Mangeshwar Sahib v. Arumugathayef. (Where the inort- 

Narain V. Shiva Ran. gagor has, by the terms of the mortgage. 

19. (1684) 23 E R 463 ( 463): 1 Vern 270, personally covenanted to pay the municipal 

Coppring v. Cooke. tax es for the property and the same was 

20. (T7) 4 AIR 1917 Oudh 141 (142): 42 paid by the first mortgagee, the latter can- 

Ind Cas 66, Sukhdeo v. Ram Autar. (Mort- not claim to enforce it from the puisne en¬ 
gage e held not liable to recover bhet from cumbrancer.) 

the tenant, which the Courts did not recog- [See also C98) 20 All 401 (408): 1898 All 
Djge.) W N 90 (DB), Imdad Hasan Khan V. Bad- 

Section 76——Note 8 ri Prasad. (Where the obligation to pay the 

l.t(T9) 6 AIR 1919 Oudh 50 (53): 22 Oudh Government revenue is, under the instru- 

Cas 270: 54 Ind Cas 264 (DB), Farzand Ali ment, on the mortgagor, if the mortgagor 

V. Sadiq Husain. (Permission given by S. does not pay it, and the mortgagee had to 

72 (b) must be read subject to the obliga- pay it in order to protect the mortgaged 

' tion imposed by S. 76 (c).) property, the mortgagee is competent under 

(*24) 11 AIR 1924 P C 102 (106): 46 All S. 72 to add the money so paid to the prin- 

269: 51 Ind App 157: 27 Oudh Cas 72 : 80 cipal money—But where the mortgagee, 

Ind Cas 1019 (PC), Mirza Abid Husain v. under 6uch circumstances, is also entitled to 

lift. Kaniz Fatima. sue the mortgagor on his covenant in the 

[See however (’09) 2 Ind Cas 469 (471) deed of mortgage for the amount paid for 

(DB) (Bom), Hiralal v. Narsilal. (Where the mortgagor, and the mortgagee elects to 

a mortgage is with possession and profits pursue this remedy, the remedy given to him 

are to be enjoyed in lieu of interest, the by S. 72 is not available, the two remedies 

mortgagee is entitled to add to the mort- not being concurrent.) 

gage-debt any amount paid by him as local (’81) 1881 All W N 66 (66, 67) (DB), Chit- 
cess, which when the mortgage was passed, bahal Rai v. Gaya Rai. (Where mortgagor 

had not been imposed upon the mortgaged agrees to pay the land revenue and the 

property and was not within the contempla- mortgagee in possession is obliged to pay 

tion of the parties.)] be can recover it as part of the mortgage- 

S. ’<’07> 17 Mad L Jour 517 (518), Paniga- money with interest.) 

Kanaran v. Raman Nair. (’81) 1881 Bom P J 195 (DB), Balaji v. Ha- 

06) 3 AIR 1916 Mad 1069 (1070): 29 Ind na. (Do.)l 
f frl 344 (DB), Naramparambath Kuttan v. 8 . (’40) 27 AIR 1940 Pat 579 (580): 189 

Koyakutti. Ind Gas 109. Subedar Mian v. Sheo Shan- 

fi#) 21 AIR 1934 All 888 (889): 150 Ind kar Misir. 
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This clause is not referred to in S. 77. Therefore even where there is a con¬ 
tract between the mortgagor and the mortgagee that the receipts of the mortgaged 
property shall be taken in lieu of interest or in lieu of interest and a defined portion 
of tlie principal, the mortgagee is liable to make payments under this clause unless 
there is a contract to the contrary within the meaning of this clause. 3 2he contrary 
view taken in the undermentioned case 4 is, it is submitted, not correct. Neither this 
section nor S. 77 was referred to in the discussion of the question. 

Government revenue and other public charges. 

• As seen above the mortgagee in possession is bound, in the absence of a con¬ 
tract to the contrary, to pay out of the income of the property, the Government re¬ 
venue and other public charges in respect of the mortgaged property. 5 The law in 
this respect was the same even before the passing of the Transfer of Property Act. 6 
Government revenue due upon other lands but covered by the same pattah as the 
mortgaged property is revenue due upon the mortgaged land and, consequently, the 
mortgagee in possession is bound to pay it in the absence of a contract to the con¬ 
trary. 7 


Where a mortgage-deed provided that the income of the property after de¬ 
ducting the revenue should be taken in lieu of interest, it was held that the mort¬ 
gagee was bound to pay the revenue by the terms of the mortgage whether there was 
any profit or loss. If the usufruct exceeded the interest he was to takie it without 
any reduction of the principal and equally he was bound to credit himself with the 
interest and pay the revenue if there was a loss. 8 

The mortgagee is bound to pay not only the Government revenue, etc., al¬ 
ready due at the time when he entered into possession but also the revenue that 
might be imposed for the first time during his possession 9 or enhanced during the 
continuance of such possession, unless there is a contract to the contrary by which 
the burden of the enhancement is to fall on the mortgagor. 10 The question whe- 


4. (’23) 10 AIR 1923 All 433 (434): 45 All 
388: 73 Ind Cas 945 (DB), Ram Sewak v. 
Sheo Naik. 

5. (’22) 9 AIR 1922 Oudh 91 (92): 25 Oudh 
Cas 2: 68 I. C. 549 (DB), Muhammed Hadi 

v. Parbati. 

(’36) 23 AIR 1936 Mad 752 (757, 768): 167 
Ind Cas 980 (DB), Chengalroya Reddi v. 
Udaikavour. 

tSee also (’36) 23 AIR 1936 Pat 312 (313): 
163 Ind Cas 55, Kesho Ram v. Ram Lai 
Sahu. (Mortgagee in possession paying mu¬ 
nicipal taxes—Rent agreed to be set off ag¬ 
ainst principal and interest—Mortgagee is 
entitled to set off municipal taxes in mort¬ 
gage account.)] 

6 . (’24) 11 AIR 1924 P C 102 (106): 46 All 
269: 51 Ind App 157: 27 Oudh Cas 72: 80 
Ind Cas 1019 (PC), Mirza Abid Husain v. 
Mt. Kaniz Fatima. 

(*26) 13 AIR 1926 Mad 405 (406): 91 Ind 
Cas 943, Vpsteva Holla v. Mahabala Rao. 

7. (’15) 2 AIR 1915 Mad 481 (482): 25 Ind 
Cas 797 (DB), Dorayya v. Ayyamacharya- 
lu. 

r But see (’90) 1890 Bom P J 211 (DB), Nor- 
singrao v. Narayanarao. (Case before the 
Act was extended to Bombay—Payment of 
cesses on land other than those included in 
the mortgage—Mortgagee is not entitled to 
debit it against the mortgagors.)] 

8 . (’14) 1 AIR 1914 Nag 16 (17): 10 Nag 
L R 9: 23 Ind Cas 131, Hari v. Shridhar. 

Also see S. 77, Note 1. 

9. (’19) 6 AIR 1919 Oudh 50 (53): 22 Oudh 


Cas 270: 54 Ind Cas 264 (DB), Farzand Ali 
v. Sadiq Husain. 

10. (’43) 30 AIR 1943 Mad 627 (629): ILR 
1944 Mad 254: 213 Ind Cas 371 (DB), San- 
kunni Variar v. Neelakandhan Nambudiri- 
pad. (Held on the facts of the case that 

there was no contract to the contrary and 
therefore revenue enhanced during Kanom- 
dar’s possession was payable by the Kanom- 
dar and not by the Jenmi.) 

t(’26) 13 AIR 1926 Mad 405 (405): 91 Ind 
Cas 943, Vasteva Holla v. Mahabala Rao. 

(’10) 7 Ind Cas 871 (873) (DB) (Mad), Jag- 
ganna v. Latchanna. 

t(’12) 14 Ind Cas 590 (591) (DB) (Mad), 
Kolli Valappil v. Natuwath Pappu. (Letters 
Patent Appeal from 12 Ind Cas 140.) 

(’19) 6 AIR 1919 Oudh 50 (52, 53): 22 

Oudh Cas 270 : 54 Ind Cas 264 (DB), Far¬ 
zand Ali v. Sadiq Husain. (Where the par¬ 
ties intended that the mortgagee was to pay 
the revenue as assessed at the date of the 
mortgage deed and not the revenue as it 
might be assessed in future after a fresh 
settlement, there is a contract to the con¬ 
trary and the mortgagor must pay this extra 
revenue out of his own pocket.) _ 

(’25) 12 AIR 1925 Oudh 678 (681): 90 L G 
184, Kaniz Fizza Bibi v. Data Din. (Under 
a contract contained in the mortgage deed 
the liability for the enhanced revenue rest¬ 
ed with the mortgagor.) ‘ „ ' 

(’09) 4 Ind Cas 1140 (1140) (Mad), Veya- 
then Sridevi v. Lakshimiammal. 

(’07) 18 Mad L Jour 31 (33) (DB), Tuppm 
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Aer there is such a contract to the contrary must depend on the facts of each case. 11 
Where a mortgage deed provided that the mortgagee should pay a specified sum as 
Government revenue and appropriate the balance towards interest and the revenue 
was increased during his possession, it was held that it was clearly the intention of 
the parties that the income, less the specified sum, should go towards interest; that 
there was a contract to the contrary within the meaning of this clause and that the 
mortgagor was liable to pay the enhanced portion of the revenue. 12 For other il¬ 
lustrations where the mortgagor was held liable to pay the enhanced revenue, see 
the undermentioned cases, 13 

Where, on the other hand, the mortgagee agreed to pay the Government re¬ 
venue and take the balance himself but the amount of revenue was not specified and 
the possibility of the enhancement of revenue was within the contemplation of the 
parties, it was held that the mortgagee was liable to pay the enhanced revenue. u So 
also, in another case, 15 where the mortgage-deed provided that the mortgagee will 
pay the revenue, Rs. 68, to the Government and take the balance of the profits in 
lieu of interest so long as the mortgage lasted, it was held that the reference to Rs. 
68 was not a considered reference to a specific sum of money which (and no more) 
was to be paid t*> Government, but that it was the intention of the parties 
that the mortgagee was to enjoy the net profits after payment of revenue and that 
therefore he was liable to pay the enhanced revenue. For other illustrations, where 
the mortgagee was held liable to pay the enhanced revenue and public charges, see 
the undermentioned cases. 16 


Nambudri v. Chinna Pari Kutti. (It is on 
the mortgagee to prove a contract to the 
contrary in order to escape liability.) 

(’32) 19 AIR 1932 Mad 154 (154): 136 Ind 
Ca9 337, Chatu v. Kunhiraman. (The pro¬ 
visions of a mortgage bond must be read in 
the light of the general liability which the 
law casts on the mortgagee.) 

(’16) 3 AIR 1916 Mad 127 (130): 29 Ind 
Cas 386 (DB), Nanu Nair v. Ashta Moorthi. 

(But set (’06) 8 Bom L R 350 (353, 354) 
(DB), Nilawa v. Krisknappa. (Apart from 
special stipulation, a mortgagee is under no 
liability to pay assessment as between him¬ 
self and his mortgagor.)] 

11. (’14) 1 AIR 1914 Nag 16 (17): 10 Nag 
L R 9: 23 Ind Cas 131, Han v. Sridhar. 

(’15) 2 AIR 1915 Mad 100 (101): 25 Ind 
Cas 641, Kunchu Menon v. Ezhutessan. 

(’07) 18 Mad L Jour 31 (33) (DB), Tuppan 
Nambudri v. Chinna Pari Kutti. 

12. f (’10) 8 Ind Cas 845 (846) (DB) (Mad), 
thippa Ramaswami Chettiar v. P. M. Krish- 
naswami Chettiar. 

(’02) 14 Mad L Jour 488 (489) (DB), Krish - 
naier v. Arrapuli Iyer. 

(’07) 17 Mad L Jour 517 (518), Panigatan 
Kanaran v. Raman Nair. 

CIS) 2 AIR 1915 Mad 100 (101): 25 Ind 

Cas 641, Kunchu Mgnon v. Kzhutessan. 

13. (’17) 4 AIR 1917 Oudh 16 (18): 40 Ind 
Cas 42 (DB), Charu Chandra Biswas v. Lai- 
loft Singh , (Where a condition in a usufruc¬ 
tuary mortgage deed was that if owing to 
an enhancement of Government revenue the 
profits of the ' mortgaged property became 
lean than Rs. ' 252, the mortgagor must 

.^inake good the deficiency in profits at the 
* time of redemption, it was held that the 
mortgagee was entitled to claim the diffe¬ 
rence between original revenue and the en¬ 
hanced revenue only if the mortgagee could 


show that the profits had become less than 
Rs. 252 but not otherwise.) 

(’31) 1931 Mad W N 595 (599), Ramamur- 
thi v. Adcnna. (Where the rents and pro¬ 
fits are previously ascertained and their ap¬ 
propriation is definitely arranged by the 
deed of mortgage, any other payment out 
of them which would vary that method of 
appropriation is to be inferred not to have 
been contemplated; in other words, there is 
as regards such other payments (increase in 
the land revenue) a contract to the con¬ 
trary. ) 

14. C17) 4 AIR 1917 Oudh 186 (187): 39 
Ind Cas 437, Akbar Khan v. Kale Khan. 

15. (’17) 4 AIR 1917 Oudh 212 (213, 214): 
40 Ind Cas 402, Mahabir Singh v. Mata 
Badal. 

(See also (’32) 19 AIR 1932 Mad 154 (154): 
136 Ind Cas 337, Chatu v. Kunhiraman. 
(Provisions of the bond must be read in the 
light of the general liability which the law 
casts on the mortgagee.) ] 

16. (’14) 1 AIR 1914 Mad 151 (151): 24 Ind 
Cas 870 (DB), Chempathoor Raman Nam¬ 
budri v. Nagalaseri. (Under a kanom the 
kanomdar agreed to pay the jenmi a certain 
fixed rent after deducting the interest on 
the kanom amount and the Government re¬ 
venue payable—The Government revenue 
was increased— Held that the kanomdar 
must pay the increased assessment himself 
as the kanom deed gave him a right to the 
increase in the income of the property.) 

(’10) 32 All 612 (619): 37 Ind Aop 182: 7 
Ind Cas 732 (734) (PC), Bhora Thakur Das 
v. Collector of Aligarh. (Under the terms of 
a mortgage the mortgagee was to pay the 
Government revenue—The bond provided 
that if the Government revenue be enhanced 
or decreased the mortgagor would be liable 
for it— Held, the mortgagor by this clause 
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Takavi advance granted to the mortgagor is a charge of a public nature and 
a mortgagee during whose possession it accrues due is bound to pay it in the absence 
of a contract to the contrary. 17 

Rent 

Where the mortgaged property is leasehold property the mortgagee in pos- 
session is bound to pay the rent accruing due during the period of his possession. 18 
The words “and all rent” were inserted by the amending Act XX of 1929. The 
amendment, however, has not effected any change in the law. Even 
under the law before the amndment it was the duty of a mortgagee in possession to 
pay the rent. From the provisions of S. 65, cl. (d) which required the mortgagor 
to pay the rent so long as the mortgagee was not in possession, it was clear that the 
Legislature had cast upon the mortgagee in possession the duty to pay the rent. 19 

Though the mortgagee in possession is bound to pay rent to the lessor under 
this clause, the liability is, as has been seen in Note 1, only as between the mortga¬ 
gor and the mortgagee; the clause does not give the lessor any right to recover rent 
directly from the mortgagee. 20 Nor can the lessor recover such rent from the mort¬ 
gagee under the general law inasmuch as there is no privity of any kind between 
the lessor and the mortgagee of leasehold interest. In order to create a privity of 
estate between them there must be an absolute assignment of the lessee’s in¬ 
terest in favour of the mortgagee. The mere fact of execution of mortgage and the 
taking of possession by the mortgagee is not sufficient to create such privity. 21 

Arrears of rent. 

The mortgagee in possession is bound to pay only the arrears of rent in de- 


had not agreed to pay the enhanced reve¬ 
nue year by year separately—But the inten¬ 
tion of the parties was that if the Govern¬ 
ment revenue was increased the mortgagor 
would be entitled to less by way of Mali- 
kana.) 

(’19) 6 AIR 1919 All 74 (76): 57 Ind Cas 
774 (DB), Maharaj Singh v. Lalta Prasad. 
(Mortgagee entitled to deduct amount of en¬ 
hanced revenue from malikana payable by 
mortgagee to mortgagor—Enhanced revenue 
exceeding amount of malikana—Excess of 
enhancement held could not be added to 
principal inasmuch as enhanced revenue im¬ 
plied enhanced rent which mortgagee would 
appropriate to himself.) 

17. (’16) 3 AIR 1916 Bom 108 (109): 40 
Bom 483: 37 Ind Cas 295 (DB), Chitta 
Bhulla v. Bai Jamni. 

18. (’78) 2 Cal L R 323 (324, 325) (DB), 
E. Macnaghten v. Bheekarep Singh. 

(’18) 5 AIR 1918 Oudh 286 (287): 48 Ind 

Cas 69, Gaya Prasad v. Sada Sukh. (A usu¬ 
fructuary mortgagee of under-proprietary 
plots is bound under S. 76 of the T. P. Act 
to pay to the superior proprietor the rent 
due in respect of those plots and is there¬ 
fore not entitled to recover it by way of 
contribution from the mortgagor under S. 
69.) 

See also the Report of the Special Committee 
printed on page 85 (120). 

Also see S. 108 (j), Note 4. 

19. (’38) 25 AIR 1938 Pat 196 (198): 174 

Ind Cas 1001 (DB), Jagat Mohan V. Sheo - 
narain. 

20. *(’38) ILR (1938) 1 Cal 21 (33): 66 

Cal L Jour 10 (12, 13) (DB), Sachindra 


Mohan Ghose v. Commissioners for the Port 
of Calcutta. 

(’25) 12 AIR 1925 Bom 330 (330): 88 Ind 
Cas 79, Ardeshar v. K. D. & Bros. 

(’41) 28 AIR 1941 Mad 401 (401): 199 Ind 
Cas 443, Govindrajuru Naidu V. Gopalaswa- 
my Chetty. 

21.* (’38) I L R (1938) 1 Cal 21 (33): 66 
Cal L Jour 10 (12, 15, 16) (DB), Sachindra 
Mohan Ghose v. Commissioners for the Port 
of Calcutta. j; „ 

t(’25) 12 AIR 1925 Bom 330 (330, 331): 88 
Ind Cas 79, Ardeshar Cowasji v. K. D.& 
Brothers (The mortgage in this case was by 
wav of absolute assignment.) _ , 

(’28)' 15 AIR 1928 Nag 147 (148): 113 Ind 
Cas 111, Ramachandra v. Seth Bhawanuam. 
(Voluntary payment of rent by mortgage* 
to landlord would not per se fasten Iiabui- 
tv on mortgagee to pay rent to landlord.) 

(’94) 17 Mad 296 (297, 298), Kunhanujan v. 

Anjelu. _ w ,» 

(’84) 10 Cal 443 (444) (DB), Kannye LaU 


Sett v. Nistoriny Doosee. , 

(’18) 5 AIR 1918 Mad 425 ( 426 ): 40 Mad 
1111 (1117): 40 Ind Cas 841 (DB), Thee- 

thalan v. Eralpod Rajah. 0 L~„h 

85) 12 Cal 185 (189) (DB), Lola Bharub 

Chandra Karpur \. Lalit Mohan. . 

(’27) 14 AIR 1927 Cal 725 (729): 54 Cal 
813: 104 Ind Cas 484 (DB), Bengal Ra¬ 
tional Bank, Ltd. v. Janoki Nath Roy. 

Iso see S. 58, Note 38. • . _ « r 

lut see (’05) 29 Bom 391 (399):7 Boin L 
n on /nn) Vithnl v M. ff. Shnrortt, 


(’03)“ 5 Bom L R 118 (118, 119) (DB), Go 

vind V, Shamtaya.] 
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fault of payment of which the mortgaged properly will be liable to be summarily 
sold. 22 It has been held that the word “summarily” irtdicates that the proceedings 
for realization of rent by sale of the property are of a summary nature as, for ins¬ 
tance, in the case of a certificate proceeding under the Public Demands Recovery 
Act; and that it is not meant to apply to cases where sales are held under the pro¬ 
visions of the tenancy law according to which the property itself and not merely 
the right, title and interest of the mortgagor will pass. 23 , 

There is a difference of opinion on the question as to whether the mortgagee 
in possession is liable to pay only the arrears of rent that have accrued due during 
his possession or even the arrears of rent accrued due before his taking possession. 
According to one view, 24 he is liable to pay only the arrears of rent which have fal¬ 
len due during his possession, while according to the undermentioned case 25 he is 
liable to pay the arrears of rent even for a period prior to his possession. It is 
submitted that the latter view is to be preferred. No doubt S. 65, clause (d) impo¬ 
ses on the mortgagor the duty of paying rent for the period during which the mort¬ 
gagee is not in possession and hence it may be said that the mortgagor is liable for 
the payment of arrears of rent for that period; but the liability to pay such arrears 
seems to have been purposely imposed on the mortgagee in possession who is in 
receipt of the income of the property, so that the property may not be summarily 
sold away. Otherwise there seems to be no reason for making provision, in the 
clause, for payment of arrears of rent if they are to be taken to be limited to the pe¬ 
riod of the mortgagee's possession when the mortgagee has been already made liable 
for the payment of rent for that period. , 

Failure to make payments. 

When the mortgagee in possession being bound to pay the rent or the reve¬ 
nue fails to pay the same and the mortgagor is obliged to pay it himself, the mort¬ 
gagor, in the redemption suit, can ask for the account which would debit the mort¬ 
gagee with the amount paid by the mortgagor. 26 It is also open for him to realize 
the sum by a separate suit based on S. 69 of the Contract Act. 27 He can also claim 
interest on such amount. 28 It has been held that where the mortgagor is not forced 
to pay the amount of rent unpaid by the mortgagee but voluntarily pays it to the 
lessor, the mortgagor would lie entitled to obtain a money decree for three years’ 
rent ordy, against the mortgagee under S. 70 of the Contract Act. that he cannot 

claim an account under the last paragraph of this section there being no loss occa¬ 

sioned to him, and that he cannot claim interest on such amount. 29 W here the mort¬ 
gage provided that the mortgagee was to appropriate, in lieu of inte¬ 

rest, the balance of the profits remaining after payment of rent 
to the lessor, and that the mortgagor was to redeem on payment of 

the principal, the mortgagee escaped paying rent for several years, it was held that 


22. (’38) 25 AIR 1938 Pat 196 (198): 174 
Ind Cas 1001 (DB), Jagat Mohan v. Sheo- 
narain. 

23. (’38 ) 25 AIR 1938 Pat 196 (198): 174 
Ind Gas 1001 (DB), Jagal Mohan v. Sheo- 
nurain. 

24. (’38) 25 AIR 1938 Pat 196 (198): 174 
Ind Cas 1001 (DB), Jagat Mohan V. Sheo- 
narain. 

[See also (’25) 12 AIR 1925 All 189 (190): 
83 Ind Cas 188, Ram Dulare v. Sahdeo. 
(Mortgagee is hound to pay rent on mort¬ 
gaged property accruing after mortgage.)) 

25. (’19) 6 AIR 1919 Cal 309 (311): 52 Ind 
Ca% 902 (DB), Kshftra Nath Adhikari v. 
Dttrgapada Mandal. (11 Mad. 234, relied 
on.) 

26. (’43 ) 30 AIR 1943 Oudh 433 ( 434): 19 
Luck 286 : 210 Ind Cas 324, Misri ImI v. 
'Gajodhar. (There is nothing to restrict 


this period to that for which accounting 
may he ennfined under S. 30, U. P. Agri¬ 
culturists* Relief Act.) 

C27) 14 MR 1927 All 713 (71.3): 103 Ind 
Cas 289, Nuipal v. Bans Copal Singh. 
(1900) 1900 All W N 134 (135) (DB), Ram 

•V a rain v. Imamuddin. 

( 84) 6 All 303 (308): 1884 All W N 92 

(DB), Jaijit Rai v. Cohind Tiuari. 

(*27) 14 AIR 1927 Mad 59 (59): 98 Ind Cas 
802, Krishnan Nambudripad v. Ambukorup. 

27. C27) 14 AIR 1927 AM 713 (713): 108 
Ind (.as 289, Naipal v. Buns Copal Singh. 

(1900) 1900 All W N 134 (135) (DB) Ram 
Narain v. Imamuddin. 

28. (’27) 14 AIR 1927 Mad 59 (59): 98 Ind 
f.as 802, Krishnan v. Amhukunip. 

29. (’40) 27 AIR 1940 Pat 579 (580, 581): 
189 Ind Cas 109, Subedar Mian v. Sheo 
Shankar Missir. 


a T. P. 84/1 
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the mortgagee, and not the mortgagor, was entitled to the benefit of such non-pay¬ 
ment and that the mortgagor could not claim a reduction of the principal. 30 It was 
observed in the undermentioned case 30 * that the utmost that the mortgagor could be 
allowed to claim was, that he should be indemnified against the contingency of a 
valid claim for arrears of these payments being made against him after his recovery 
of possession. 

Where the mortgagee allows the property to be sold in default of payment 
of Government revenue and himself becomes the purchaser in the revenue sale, 
the sale does not deprive the mortgagor of his right to redeem. 31 

9. Clause (d).— This clause imposes on the mortgagee in possession the 
liability to make such necessary repairs of the mortgaged property as can be done 
out of the balance remaining after deducting from the rents and profits the payment 
mentioned in clause (c) and the interest on the principal money. To the extent of 
this balance hi3 liability to make necessary repairs is paramount. 1 If loss is caus¬ 
ed to the mortgagor by his failure to make such necessary repairs it may be debited 
against the mortgagee in the accounts to be taken in the settlement of the mort¬ 
gage. 2 He is, however, not bound to spend money any further than to keep the estate 
in necessary repairs. 2 * Nor is he bound, where the expenditure on the necessary repairs 
is likely to exceed the balance in his hands, to spend money out of his own pocket. 3 If he 
does spend money out of his own pocket he cannot claim repayment from the mort¬ 
gagor under this clause but will be allowed to add the expenditure to the principal 
money under S. 72, clause (b) if it is incurred for the preservation of the property 
from destruction. 4 

Under the English law a mortgagee in possession is allowed the expenses of 
necessary repairs under the head of “just allowances” in the accounts taken under 
the decree in a redemption suit. s 

The repairs which the mortgagee is bound to make must be necessary. Where 
the mortgagee in possession laid water-pipes in the house mortgaged to him and 
claimed credit for the money spent therefor, it was held that the act of the mortga¬ 
gee was not a necessary repair and that consequently he was not entitled to be credit¬ 
ed with the amount so spent. 6 . 


30. *(’ll) 10 Ind Cas 113 (113, 114) (AH), 
Fakir Muhammad Khan V. Ali Sher Khan. 

('29) 16 AIR 1929 Pat 37 (39): 7 Pat 44: 
114 Ind Cas 473 (DB), Raaghubar Na- 
rayan v. Mohit Narayan. (Malikana.) 

(’41) 28 AIR 1941 Mad 549 ( 550): 198 Ind 
Cas 519 (DB), Paru Amma v. Kelu Kurup. 
(AIR 1940 Mad 686 reversed.) 

C20) 7 AIR 1920 Pat 66 (67): 56 Ind Cas 
743, Tokhan Pandey v. Sivakanta Prosad 
Singh. 

(’34) 21 AIR 1934 Cal 149 (150): 149 Ind 
Cas 667 (DB), Prosanna Kumar v. Girish 
Chandra. 

30a.(’29) 16 AIR 1929 Pat 37 (39): 7 Pat 
44: 114 Ind Cas 473 (DB), Raghubar Na¬ 
rayan v. Mohit Narayan. 

31. See Section 60, Note 23. 

Section 76—Note 9 

1. (’92) 15 Mad 290 (291) (DB), Shiva Devi 
v. Jaru Heggade. 

2. (’92) 15 Mad 290 (291) (DB), Shiva De¬ 
vi v. Jaru Heggade. 

But he is not liable for deterioration which 
in the ordinary way may take place notwith¬ 
standing repairs; see: 


(1836) 160 E R 335 (337): 2 Y & C Ex» 

117: 47 R R 366 : 6 L J Ex Eq 38, Wragg 
v. Denham. 

(1792) 145 E R 811 (811): 1 Anst 96: 3 R 
R 560, Russell v. Smithies. 

2a. (1747) 26 E R 1098 (1099): 3 Atk 517, 
Godfrey v. Watson. 

3. See the Report of the Special Committee 
printed on page 85 (120, 121). 

(1753) 160 E R 1136 (1136): 4 Y & C Ex 

570, Richards v. Morgan. 

4. (’29) 16 AIR 1929 All 777 (778): 118 Ind 
Cas 186 (DB), Shgo Nandan v. Mohammad 
Khalik. 

5. (1877 ) 7 Ch D 192 (195): 47 L J Ch 152: 
26 W R (Eng) 348, Tipton Green Colliery 
Co. v. Tipton Moat Colliery Co. 

ISee also (1843 ) 49 E R 820 (821): 6 Bear 
246: 12 L J Ch 309, Sandon v. Hooper. 
(Mortgagee in possession will be allowed 
for repairs necessary for the support* of 
the property.)] 

6 . (T4) 1 AIR 1914 Mad 151 (152): 22 Ind 
Cas 635 (636) (DB), Kuttuva Narayan* 
sami v. SorananunaL 
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been P reservin e*e irri S ation system of a zamindari has 

oeen held to be for keeping the property under repairs. 7 

The provisions of this clause, like those of clause (c), are not absolute but 
are subject to a contract to the contrary . Thus, where a mortgage-bond contained 
an agreement between the parlies on the matter of repairs, it was held that the Court 
was not competent to go outside the mortgage-bond in deciding on the ^at7er.« 

10. Clause (e).-— A similar provision is made in S. 66 for a mortgagor 

-rrr n i ,n - • * cIause(o)foraiessee - The meL 

that the mortgagee in possession must not commit waste on the property. 1 This 

duty follows from bis duty to manage the property as a person of ordinary pru¬ 

dence would manage if it were his own; 2 and from his liability to return the pro- 
perty back to the mortgagor on redemption, in the same condition in which he re¬ 
ceived it Subject to these restrictions he is entitled to use the property in any 

way he pleases. Thus, lie can grow any crop he can on the land and cut it away 

before the land is handed over to the mortgagor. 5 Similarly, if he has planted trees 
on the land, he is entitled to remove them before handing over the land to 
the mortgagor. 6 But he will be committing waste if he cuts down trees already ex¬ 
isting on the land 7 or pulls down the property. 7 - The cutting of bamboos amounts 
to sayer produce just like the cutting of jungle which requires to be cut periodically 
for its proper growth and in such a case the mortgagee in possession does not com- 
mit waste by cutting bamboo clumps planted by the mortgagor provided he shows 

that the bamboos were, at the time when they were cut, of a mature age and ripe for 
cutting. 8 r 


7. (T6) 3 AIR 1916 Pat 96 (96) :1 Pat L 
Jour 589: 38 Ind Cas 232 (DB), Rajcndra 
Prasad v. Bahu-Ria Raten Jota Kuer. 

8- (’81) 5 Bom 127 (129) (DB), Narayan v. 
Rangubai. 

Section—76 Note 10 

1. (’32) 19 AIR 1932 All 500 (502): 142 Ind 
Cas 889 (DB), Durga Shankar v. Ganga 
Sakai. (Felling unripe timber—The mort¬ 
gagee can take wood of a tree falling from 
natural causes.) 

{See also (’46) 33 AIR 1946 Oudh 101 (102): 
21 Luck 43: 222 Ind Cas 308 (DB), Ruku- 
man gal Prasad v. Mt. Durga. (Under T. P. 
Act possessory mortgagee has a right to 
build upon the land provided that it does not 
amount to waste.) 

(1725) 25 E R 205 (206): Cas Temp King 30, 
Withringlon v. Banks.] 

2. (’25) 12 AIR 1925 All 576 (577): 87 Ind 
Cas 15, Dip Narain Singh v. Jagmohan. (A 
duty is cast on the mortgagee to see that 
the property is not lost by any encroach¬ 
ment.) 

C24) 11 AIR 1924 All 153 (155): 46 All 115: 
79 Ind Cas 314 (DB), Ghasi Ram v. Bhola 
Nath. 

S. (’24) 11 AIR 1924 All 153 (155): 46 All 
115: 79 Ind Cas 314 (DB), Ghasi Ram v. ' 
Bhola Nath. (Mortgagee granting occupancy 
rights on mortgaged land—Land cannot be so 
valuable to mortgagor-landlord as it was be¬ 
fore those rights came into existence.) 

(’25) 12 AIR 1925 All 576 ( 577): 87 Ind Cas 
15, Dip Narain Singh v. Jagmohan. 

{See (*26) 13 AIR 1926 All 463 (464): 94 
Ind Cas 442, Gauri v. Mangla. (In a suit 
for redemption a mortgagee cannot be al¬ 
lowed to set up occupancy rights.)] 

{See also (’68) 9 Suth W R 488 (488) (DB), 


Jogendranath Mullick v. Raj Narain. (The 
mortgagee must use the mortgaged premi¬ 
ses as liable to become the property of the 
mortgagor.)] 

4. (’25) 12 AIR 1925 All 576 (577): 87 Ind 

aPtI P * ^ arain Singh v. Jagmohan. 

( 25) 12 AIR 1925 AH 794 (794): 85 Ind Cas 
690, Lallu Singh v. Raghunandan. 

5 (’25) 12 AIR 1925 All 794 (794): 85 Ind 

- Singh v. Raghunandan. 

6. ( 26) 13 AIR 1926 Bom 595 (596): 50 
Bom 692: 99 L C. 400 (DB), Ramchandra 
v. Shnpati. 

( 2 /5 ) L 2AI , R „ 192 M R 7 94 (794): 85 Ind 

_ Singh v. Raghunandan. 

Vo 46 i * 3AIR * 946 0udh 106 008): 21 kuck 
48 : 222 Ind Cas 526. Ramkumar v. Krish¬ 
na Gopal. (Mortgaged property containing 
Iorest of babul trees—Cutting of babul 

trees by mortgagee amounts to an act of 
waste.) 

t(’26) 13 AIR 1926 Bom 595 (596): 50 

Bom 692 : 99 I. G 400 (DB), Ramchandra 
v. Shnpati. 

(T9) 6 AIR 1919 Oudh 125 (125, 126): 50 
Ind Cas 152, Ram Sukh v. Inder Kunwar. 

°S 5 U? 5 , E R 205 <206): Cas Temp King 

r „ 30 ’ W'th ring ton v. Banks. (Cutting timber.) 

[S «* , ( J 4) ” / ' IR 192* All 153 (154): 46 

AII _. ,,3: J? d 013 314 (DB >. Ghasi Ram 

v. Bhola Nath.] 

[S ^ a/5o ^ (1750) 26 E R 1214 (1214): 3 Atk 
723, Farrant v. Lovel. (Court will grant 
injunction for staying waste by cutting tim- 
ber.) J 


7a (1845) 14 LJ Ch 120 (120), Sandon v. 
Hooper. (Affirming on appeal (1843) 6 

Beav 246.) 

8. C29) 16 AIR 1929 Oudh 124 (124): 112 
Ind Cas 434, Mahabir v. Sheo Shankar. 
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Where the land mortgaged is not agricultural land, it cannot be said that its 
utility is injured by the roots or stumps of trees planted by the mortgagee. 9 

The mortgagee must not only not himself commit any act which is destructive 
or permanently injurious to the property but must not allow others also to do so. 10 
Thus, where A the owner of a house having a door which gave communication bet¬ 
ween one half of the house and the other, mortgaged the two halves to different per¬ 
sons B and C after closing the door and subsequently B opened the door, it was 
held that the opening of the door was destructive of the property as it materially 
altered the condition of the house in which the mortgagor A considered it to be of 
most use, and that C the other mortgagee could institute a suit against B in ordet 
to have the door closed and restored to the condition in which it was when he enter¬ 
ed on the property as a mortgagee. 10 " 

In the undermentioned case, 11 A mortgaged his house with possession to B. 
B leased back the house to A. Subsequently, C purchased the equity of redemption 
at an execution sale. After C’s purchase A removed portions of the house. C 
brought a suit against B for redemption and claimed damages for the removal. It 
was held that B was not in possession but A remained in possession as the tenant of 
B and therefore A was responsible, if any one was, for the loss, and not B. It is 
submitted that the decision does not seem to be correct, because although B leased 
back the house to A, B was still in possession through A, and B was therefore respon¬ 
sible for the loss caused by A after C’s purchase. Had A himself claimed damages 
from B as mortgagee in possession, the matter would have been different because, in 
that case, A could not take advantage of his own wrong, but in this case, after C’s 
purchase, A remained in possession as the tenant of B and not on behalf of C who 
liad no right to take possession till the redemption of the mortgage. 

A' mortgagee in possession is not responsible for the loss arising from acci¬ 
dental causes such as fire. 12 


Where the mortgagee in possession commits waste, he may, when accounts 
are taken in pursuance of a decree for redemption, be debited with the loss occa¬ 
sioned. 13 Thus, where a mortgagee in possession cut down trees existing on the 
land, it was held that the mortgagor was entitled to a deduction, at the tin^a of re¬ 
demption. of the amount equivalent to the value of the trees cut. 14 So also, where 
the mortgagee in possession granted to the non-occupancy tenants, occupancy rights, 
in return for nazarana. it was held that the land could not, after the accrual of the 


occupancy rights, be so valuable to the mortgagor as before and that the mortgagor 
was, therefore, entitled to the amount of nazarana , 15 

t* . In the undermentioned case 16 decided before the Transfer of Property At?L 
the Allahabad High Court disallowed, in a suit for redemption, the claim of the 
mortgagor to set off against the mortgage-money the amount of compensation for 
waste committed by the mortgagee, on the ground that the amount of compensation 


9. (’26) 13 AIR 1926 Bom 595 ( 596): 50 

Bom 692: 99 Ind Cas 400 (DB), Ramchan- 
<lra v. Stripati. 

10. (’94) 16 All 386 (387): 1894 All, W N 
129 (DB), Lachmi Narain v. Jethumal. 

[See also (’29) 16 AIR 1929 Lah 207 (208): 
117 Ind Cas 666, Nand Lall v. Narain Singh. 
(The usufructuary mortgagee is entitled to 
prevent an encroachment or trespass upon 
the property mortgaged while a simple 
mortgagee is not so entitled—But such 

rights relate to acts of third persons and not 

. as between a prior and a subsequent mort- 
) 3 r . . 

10a.7’94) 16 All 386 (387): 1894 All W N 
129 (DB), Lachmi Narain v. Jethumal. 

11. (’85) 1885 All W N 262 (262) (DB), 
Buqar Ali v. Nisar Husain. 


12. (’80) 2 Mad 187 (192) (DB), Venkate- 
shwara v. Kcsava Shgtti. 

13. (’19) 6 AIR 1919 Oudh 125 (125, 126): 

50 Ind Cas 152 r Ram Sukh v. Indar Nun-, 
tvar . 

(1886) 33 Ch D 226 (232, 233): 55 L J Ch 
893: 55 L T 651, Taylor v. Mostyn. (A mort¬ 
gagee in possession underletting the pro- 
perty.is responsible .for. the lqss-caused by 
the sub-lessee.) ■ , ... 

14. (’24). 11 AIR 1924 All 153 (154): 46 All 
. .115: 79 Ind Cas 314 (DB), Ghasi Ram v. 

Bhola Nath. ... 

15. (’24) 11 AIR 1924 All 153 (155): 46 AH 
115: 79. Ind Cas 314 (DB), Ghasi Ram v. 

Bhola Nath. . , 

16. (’80) 2 All 252 (253) (DB), Raghunath 

Das v. Ashraf Husain. 
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%va S not an ascertained sum of money under S. Ill of the Code of Civil Procedure 
of 1877 (now Civil Procedure Code, 1908. O. 8 R. 6). This case was not followed 
in a later Madras case 1 ' decided under the Transfer of Property Act, and is no Ion* 
ger good law in view of the express provision in the last paragraph of this section. 

Where a mortgagor makes a deposit under S. 83 of the Act and the deposit 
is accepted by the mortgagee, it has been held that the mortgagor can institute a suit 
for compensation for the waste within three years from the date of his re-entry 
under Art. 105 of the Limitation Act. 18 

11. Clause (f)—Insurance. — Section 72 provides that where the mort¬ 
gaged property is, by its nature, insurable the mortgagee may, in the absence of a 
contract to the contrary, insure and keep insured against loss or damage by fire, the 
whole or any part of such property. This clause provides that when he has so in¬ 
sured it and loss or damage by fire occurs, he must apply the money received by 
him under the policy or so much ot it as may be necessary in reinstating the pro¬ 
perty or, if the mortgagor so directs, in reduction or discharge of the mortgage- 
money. It may be noticed that under S. 72 if the mortgage-deed does not specify 
the amount of insurance, the mortgagee can insure the property only for an amount 
which will not exceed two-thirds of the amount required to reinstate the property 
in case of total destruction. 

The last clause of S. 72 provides that where the mortgagor himself has in¬ 
sured the property for the amount for which the mortgagee is authorized to insure, 
the mortgagee cannot insure the property again. When the mortgagor himself in¬ 
sures the property, and loss or damage by fire occurs, the mortgagee himself cannot 
claim from the insurance company the payment of the insurance money, for the 
reason that the contract of insurance is a contract by the insurer to indemnify the 
insured against the loss that he may suffer. It is not a contract to indemnify a third 
person and there is no privity between tlie insurer and the third person. In order 
to entitle the mortgagee to a claim on the insurance money in such a case there must 
he a covenant not only to insure but to insure for the benefit of the mortgagee or 
the policy must be properly assigned to the mortgagee by the mortgagor. 1 Rut 
though the mortgagee himself cannot claim the insurance money from tile insurance 
Company, he can require the mortgagor, in a case where the mortgaged property is 
already insured by the mortgagor on the date of the mortgage, to apply tin* insu¬ 
rance money actually received by him in reinstating the property under section 49. 

By the terms of a mortgage deed the mortgagor agreed to insure and keep insured 
during the continuance of the security, the mortgaged premises from loss or damage 
by fire and assign the policy to the mortgagee. In default of payments hv the mort¬ 
gagor. the mortgagee was to make the payment of the premia and such payments 
were to he a charge on the mortgaged premises. It was further provided that all 
'sums received un-der such insurance would he applied by the mortgagee, if so re¬ 
quired by the mortgagor, in reinstating the premises. The property was not insur¬ 
ed. The mortgagee brought a suit upon the mortgage and a receiver was appoint¬ 
ed by the Court in the mortgage suit. The receiver insured the properly under the 
orders of the Court. The loss by fire took place and the mortgagor claimed that 
according to the terms of the mortgage deed the insurance money should he appli¬ 
ed in reinstating the property. It was held that the policy was not governed by the 
terms of the mortgage deed; the deed did not provide for wlial would happen in a 
ease where the property, having eome into the custody of Court, was insured hv an 
officer of the Court, for the benefit of all the parties to the ‘-flit: it might he that 
there were other parties to the suit besides the mortgagor and the mortgagee: the mo¬ 
ney having come by payments made by an officer of the Court, the Court had ample 

-i-:-—-—- 

17. C92) 15 Mad 290 (291) (DB>, Shiva Section 76—Note II 

Deri v. Jaru Hfggade. 1. (’23) 10 AIR 1923 Kang 6 <7, Ht : 11 Low 

18. CI9) 6 AIR 1919 Oudh 125 (126): 50 B., r R.il 294 : 67 Ind Cm* 777 (l)R I. P. V. 

Ind (-as 152, Rant Stikh v. Indnr Kunuar. C.hettv Firm v. Motor Union insurance Co. 
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discretion in directing in what manner the money so received should be laid out, and 
in this case the Court came to the conclusion that the most convenient and best course 
for the application of the money was to allow the mortgagee to receive the money 
in part satisfaction of the mortgage rather than to direct the receiver to undertake 
the reconstruction of the property. 2 

12. Clause (g) *— Mortgagee must keep accounts. — This clause im¬ 
poses upon a mortgagee in possession a statutory duty to keep and render accounts 
of all the sums received and spent by him as a mortgagee. 1 The duty is analogous 
to that imposed upon a trustee by S. 19 of the Trusts Act, 1882, and was recognised 
and enforced even before this Act. 2 It owes its origin in the view held by the Court 
Equity that the rents and profits of the mortgaged property are incidents de jure of 
the ownership of the equity of redemption and that the mortgagee in possession is 
bound to apply whatever profits he actually receives towards the satisfaction of the 
mortgage-debt. 3 The usufruct of the property thus represents the mortgagor’s mo¬ 
ney in the hands of the mortgagee who is bound to render account at the time of re¬ 
demption. 4 The relationship of mortgagor and mortgagee continues until a final 
decree is passed. Consequently the mortgagee in possession is liable to render ac¬ 
count of the profits received by him for the period between the preliminary decree 
and the final decree. 4 ® 


This clause and the next one are absolute in their terms in the sense that they 
are not stated to be subject to any “contract to the contrary.” It is 
not, therefore, open to a mortgagee in possession to contract himself out of the sta¬ 
tutory obligation under this clause. 5 The only exception to the clause is provided 


2. (T8) 5 AIR 1918 Cal 450 (451): 40 Ind 
Cas 623 (DB), Dooly Chand v. Rameswar 
Singh. 

Section 76—Note 12 

1. (’48) 35 A I R 1948 Oudh 263 (266), Kan- 
dhaiyalal v. Lai Bahadur. (Under the gene¬ 
ral law mortgagor is entitled at time of 
redemption to call upon mortgagee in pos¬ 
session to account for profits realised by 
him from the security during the period of 
his possession—U P Agriculturists’ Relief 
Act and U P Debt Redemption Act have 
not affected the mortgagor’s right in this 
respect.) 

(’20) 7 AIR 1920 P C 8 (10, 12): 16 Nag 
L R 94: 58 L C. 13 (PC), B. L. Rai v. 
Bhaiya Lai. 

(’41) 28 AIR 1941 Oudh 84 ( 86): 191 Ind 
Cas 716, Angnu Ram v. Bhikhi. 

(’32) 19 AIR 1932 Oudh 123 (132): 7 Luck 
454: 137 Ind Cas 102 (DB), Lakshmi Na- 
rain v. Mohamdi Begam. (The Courts are 
loath to exonerate the mortgagee from the 
liability to account under S. 76 (g).) 

(’10) 6 Ind Cas 323 ( 327) (DB) (Cal), 
Shamal Dhone V. Lakhimoni Debi. (Mort¬ 
gagee acting as a receiver in a suit to en¬ 
force his own security.) 

(’04 ) 27 All 351 (355): 1904 All W N 270 
(FB), Madari v. Baldeo Prasad. (A mort¬ 
gagee who takes possession takes also the 
obligation upon him to account for _ the 
rents and profits during the time he is in 
possession.) 

2. (’31) 18 AIR 1931 AH 562 (566): 54 All 

205: 136 Ind Cas 363 (FB), Mahomed Ishaq 
v. Run Nnrain. „ , 

(’35 ) 22 AIR 1935 Pat 148 (149): 155 Ind 
Cas 22 (DB), Kamla Prashad v. Bamdeo. 

(*36) 23 AIR 1936 Pat 583 (584): 166 Ind 


Cas 545 (DB), Mahomed Sadiq V. Harakh 
Narain. 

C69) 2 Beng L R P C 44 (55): 12 Moo Ind 
App 157 (195): 11 Suth W R P C 19 (PC), 
Mukhun Loll v. Kishen Singh. 

(T9) 6 AIR 1919 Oudh 82 (83): 56 Ind Cas 
692, Narain Das v. Baij Nath. 

3. (’ll) 11 Ind Cas 713 (716) (DB) (Cal), 
Ramawatar v. Tulsi Prosad Singh. 

(T7) 4 AIR 1917 Cal 217 (219): 40 Ind Cas 
371 (DB), Afsar Sheik v. Saurana Sundari. 

(’29) 16 AIR 1929 Pat 571 (572): 120 Ind 
Cas 768 (DB), Kishun Lai v. Hira Lai. 

4. (’40 ) 27 AIR 1940 Mad 686 (687), Kelu 
Kurup v. Parity Amma. (Reversed on ano¬ 
ther point in AIR 1941 Mad 549.) 

4*. (’49) 36 AIR 1949 Mad 613 (614), Satya- 
narayana v. Surpanarayana. 

5. (’49 ) 36 AIR 1949 All 189 (190), Mahodeo 
Tamoli v. Mohammad Siddiq. 

t(’43 ) 30 A I R 1943 Oudh 38 (40): 18 

Luck 273: 203 Ind Cas 449 (DB), Sar/raj 
Ahmad v. Manni Lai. ^ 

9 (’31) 18 AIR 1931 All 562 (566, 567): 54 
All 205: 136 Ind Cas 363 (FB), Mohompd 
Ishaq v. Rup Narain. 

(’24) 11 AIR 1924 Oudh 92 (94): 27 Oudh 
Cas 250: 74 I. C 95 (DB), Lai Bahadur v. 
Murli Dhar. 

(’42 ) 29 AIR 1942 Oudh 203 (204): 17 Luck 
727: 198 Ind Cas 234 (DB), Mu Fondum- 
sa v. Eiaz Rasoel. _ 

t(’35 ) 22 AIR 1935 Pat 148 (148, 149): 155 
Ind Cas 22 (DB), Kamla Prasad v. Bam¬ 
deo. 

AI 90 see S. 77, Note L /r , D * 

[But see (’ll) 9 Ind Cas 978 (978) (DB) 
(All), Ram Pershad v. Khem Karan. (Sub¬ 
mitted wrong in view of A I R 1931 AB 
562: 54All 205 (FB).)] 
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by S. 77 and a mortgagee can be exonerated from the liability to render accounts 
only if he succeeds in bringing his case strictly within the provisions of that sec¬ 
tion.® A simple case under S. 77 would be where the mortgagee is to appropriate 
the whole of the rents and profits in lieu of interest or in lieu of interest and a de¬ 
fined portion of the principal. But there may be a case of a mortgagee who, while 
appropriating the rents and profits as stated above, also agrees to make an annual 
payment to the mortgagor. In such a case a question whether the mortgagee is 
liable to account under this clause depends upon whether the annual payment is to be 
made independent of the rents and profits or out of the rents and profits. In the 
former case there is no question of accountability under this clause as the case is 
really one under S. 77 and the obligation to pay is independent of it. In the 
latter case, however, where the annual payment is to be made out of the rents and 
profits, the mortgagee is liable to account, though the question of accounting will 
only arise in case the mortgagee makes default in payment. 7 As the obligation to 


6 .* (’31) 18 AIR 1931 All 562 (566, 567): 54 
All 205: 136 Ind Cas 363 (FB), Mahomed 
Ishaq v. Rup Narain. (7 Ind Cas 293 over¬ 
ruled. ) 

tt’32) 19 AIR 1932 Oudh 123 (132): 7 Luck 
454: 137 Ind Cas 102 (DB), Lakshmi Na- 
rain v. Mohamadi Be gam. 

(*42) 29 AIR 1942 Oudh 203 (204): 17 

Luck 727: 198 I. C. 234 (DB), Farid-unni - 
sa v. Ejaz Rasool. 

tC35) 22 AIR 1935 Pat 148 (148, 149): 155 
Ind Cas 22 (DB), Kamla Prashad v. Bamdeo. 

C29) 16 AIR 1929 Pat 571 (572, 573): 120 
Ind Cas 768 (DB), Kishun Lai v. Hira Lai. 

(’24) 11 AIR 1924 Oudh 92 (94): 27 Oudh 
Cas 250: 74 L C 95 (DB), Lai Bahadur v. 
Murli Dhar. 

(’19) 6 AIR 1919 Cal 314 (316): 53 Ind Cas 
59 (DB), Surgndra Nath v. Kshitindra Mo- 
hun. (Held, on facts that case was not of 
S. 77 and hence mortgagee was liable to 
account.) 

ISee (’44) 31 AIR 1944 All 232 (233): ILR 
(1944) All 349 (DB), Canga Sahai v. Tej- 
pal Singh. (Usufruct to be set off against 
interest—No burden on mortgagee to keep 
accounts—Covenant that not mortgagee but 
mortgagor would be liable for increase in 
assessment would not require mortgagee to 
keep accounts—But the question of such 
mortgagee accounting for profits may arise 
under the U. P. Debt Redemption Act.)] 

tSge also (’87) 1887 All W N 245 (246) 
(DB), Muhammad Allahyar V. Muhammad 
Samiuddin. (According to the terms of the 
deed before the Act mortgagee was to take 
profits in lieu of interest—This case was 
under S. 77—Still as he had not paid full 
consideration, mortgagee was held liable to 
account.) 

(*44) 31 AIR 1944 Oudh 238 (239): 218 Ind 
Cas 338 (DB), Ram Asrey v. Rameshwar 
Prasad. (Whether S. 76 (h) or S. 77 ap¬ 
plies to a particular case, is to be determin¬ 
ed upon the facts of that case—It is not a 
question of public importance or of private 
importance which will serve as a precedent 
for cases likely to arise in future, for the 
purpose of S. 109 (c), CP.C) 

043) 30 AIR 1943 Mad 100 (103): ILR 
(1943) Mad 195: 207 Ind Cas 137 (DB), 
Manavala Ayyar v. M. Yoosuf Marartdr. 


(Fact that the mortgagee in possession be¬ 
sides the income of the mortgaged property 
is to receive fixed annual sura from the 
mortgagor in lieu of interest cannot alter 
the position. To both cases namely where 
the mortgagee is to take income in lieu of 
interest and where he is to receive fixed an¬ 
nual sum from mortgagor in addition S. 76 
(h), T. P. Act, does not apply and the re¬ 
ceipt by the mortgagee in lieu of interest 
cannot be said to be a payment so as to at- 
iract S. 8 (2), Madras Agriculturists’ Re¬ 
lief Act.) 

(’42) 29 AIR 1942 Oudh 499 (501): 18 Luck 
484: 203 Ind Cas 434 (DB), Rameshwar 
Prasad v. Ram Asrey. (Whether S. 77 or S. 
76 (h) applies is question of law—Mention 
of rate of interest in deed held not con¬ 
clusive as to liability to account on mort¬ 
gagee’s part.) 

(’42) 29 AIR 1942 Oudh 189 (191): 17 Luck 
297: 197 Ind Cas 471 (DB), Tajammul Hu¬ 
sain Khan v. Amiruddin. (Usufructuary 
mortgage—Mortgagee entitled to appro¬ 
priate rents and profits in lieu of interest— 

' Subsequent simple mortgagee redeeming 
prior mortgagee— Held simple mortgagee 
was not liable to account.) 

(’31) 134 Ind Cas 95 (96) (DB) (Cal), Os¬ 
man Ali v. Faijan Bpiva.] 

7.f(’43) 30 AIR 1943 Oudh 38 (40): 18 Luck 
273: 203 Ind Cas 449 (DB), Sarfraz Ahmad 
V. Mannitol. (Usufructuary mortgage of cer¬ 
tain villages—Interest fixed at 6 per cent, 
per annum—Out of gross rentals, which 

was stated at fixed sum, mortgagee to pay 
revenue and interest due to prior mortga¬ 
gee—Net profits to be appropriated by mort¬ 
gagee towards interest on his mortgage and 
collection charges and balance to be paid 
over to mortgagor as surplus profits—Sti¬ 
pulation in supplementary deed that nazrts- 
na and sacr income not to be accounted for 
but appropriated by the mortgagee as bis 
own income— Held, mortgage did not fall 
under S. 77 and mortgagee was therefore 
liable to account for saer and nazrana in¬ 
come to mortgagor, in spite of the stipula¬ 
tion in the supplementary agreement to the 
contrary.) 

tC30) 17 AIR 1930 Mad 160 (163): 124 Ind 
Cas 282 (DB), Seshayya v. LaJJuni Norm- 
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pay arises out of the mortgage transaction there is no question of limitation in res¬ 
pect of these payments and they continue to be recoverable so long as the relation of 
mortgagor and mortgagee exists between the parties. 8 

Prior to the passing of the Act, a mortgagee taking the usufruct of the mort¬ 
gaged property in lieu of interest was liable to render accounts at the time of re¬ 
demption under various usury Regulations even if there was a contract between the 
parties not to take accounts, 9 but those Regulations are repealed by the Usury Laws 
Repeal Act, XXVIII of 1855, and those cases are now governed entirely by S. 77. 

The accounts to be kept by the mortgagee must be clear, full and accurate, 
and to be full, they must be detailed and supported by the vouchers. 10 The accounts 

simha. (Letters Patent Appeal from AIR du v. Mallikarjunudu . 

1925 Mad 825.) ('69) 1869 Pun Re No. 99 r Ranja v. Mt. Pia- 


I (’36) 23 AIR 1936 Pat 583 ( 584, 585): 166 
Ind Cas 545 (DB), Mahomed Sadig v. Ha- 
raikh N a rain. 

(’17) 4 AIR 1917 Cal 853 ( 854): 34 Ind Cas 
899 (DB), Brijkumar Lai v. Majlis Sahai. 

t(’14) 1 AIR 1914 Mad 661 (662): 21 Ind 
Cas 701 (DB), Parasurama v. Venkatacha- 
lam. 

(’17) 4 AIR 1917 Oudh 200 (202): 20 Oudh 
Cas 25: 38 Ind Cas 610 (DB), Bikramajit 
Singh V. Raj Raghubar Singh. 

('87) 1887 All W N 245 (246) (DB), Mu¬ 
hammad Allahyar v. Muhammad Samiud- 

din. • 

(TO) 6 Ind Cas 503 (504) (All), Amir Hu¬ 
sain v. Imtiaz Fatima. 

('27) 14 AIR 1927 Oudh 208 (208): 101 Ind 
Cas 200, Mahabal Singh v. Rajeshwari Pra- 
sad. 

(’24) 11 AIR 1924 All 591 (592): 46 All 633: 

82 Ind Cas 25 (DB), Behari Lai v. Shib 

1 (*80) 5 Cal 333 (336) (DB), Nur singh A 'a- 
rain v Lukputhy Singh. 

C39) 26 AIR 1939 Pat 427 (428): 180 Ind 
Cas 795 (DB), Bachu Lai v. Jang Bahadur. 

tColTV Cal L Jour 531 (533, 537) (DB), 

Ram Nath V. Brahmamoyi Debya. (Do.) 

(’31) 18 AIR 1931 All 585 (587): 135 Ind 
Cas 248 (DB), Banwari Singh v. Sakhraj 

(’80)^2 All 455 ( 460): 4 Ind Jur 583 (DB), ' 
Basant Rai v. Kanauj Lai. (Malikana.) 

(1864) 1 Suth W R 144 (144) (DB), Ram 
Mohun v. Madhub. 

8. f (T4) 1 AIR 1914 Mad 661 (661): 21 Ind 
Cas 701 (DB), Parasurama v. Venkatacha- 

(’25 M2 AIR 1925 Mad 825 (829): 90 Ind 
Cas 138, Narsimha Rao v. Immani Seshayya. 

("36) 23 AIR 1936 Pat 583 (585): 166 Ind 
Cas 545 (DB), Mahomed Sadiq v. Harnkh 

Narain. _ 

(’87) 1887 All W N 245 (247) (DB), Mu¬ 
hammad Allahyar V. Muhammad Samiud- 

(*15? 2 AIR 1915 Mad 1215 (1218): 27 Ind 
Cas 989 (DB), Raman v. Manakkul. 

9. (1864) 1864 Suth W R Gap No. 177 (178) 
(DB), Ram Kissen v. Kundun Loll. 

(’83) 5 All 419 (427): 1883 All W N 43 
(DB), Mahtab Kuar v. Collector of Shah- 
jahanpur. ■ 

("85) 8 Mad 185 (189) (DB), Mallikarjunu- 


ree. 

CIS) 24 Suth W R 275 (276) (DB), Perladh 
Singh Bahadoor v. L. P. D. Broughton. 

(72) 18 Suth W R 65 ( 67) (DB), Kullyan 
Dass v. Sheo Nun dan. 

(1856) 6 Moo Ind App 393 (422): 18 Suth 
W R (F N) 81 (P C), Hunooman Per shad 
<i. Mt. Baboo?e Mundraj. 

(1865 ) 4 Suth W R 103 (104) (DB), Hyder 
Bukhsh v. Hossein Buksh. (In the case of 
a mortgage with possession, the reserva¬ 
tion of *huk a jin’ to the proprietor cannot 
relieve the mortgagee from liability to ac¬ 
count.) 

(1864) 1864 Suth W R Gap No. 109 (110) 

(DB), Shumbhoonath Roy V. Monowar Ali. 
(Under S. 10, Regulation XV of 1793, it is 
the duty of the Court to take an account 
of the receipts of the mortgagee from the 
property and then adjust the mortgage ac¬ 
count of principal and interest after ascer¬ 
taining what was received by the mortgagee 
in possession.) 

(’66) 6 Suth W R 6 (7) (DB), Punjum Singh 
v. Mt. Ameena Khatoon. 

(1864) 1 Suth W R 365 (367) (DB), Maho¬ 
med Buksh v. Thakoor Dyal Singh. 

(’90) 2 All 593 (597): 7 Ind App 51 (PC), 
Badri Prassad V. Murlidhar. 

CB3) 1883 All W N 90 (91) <DB), Abdul 
Ghani v. Durga Prasad. 

(72 ) 34 All 261 (265): 13 Ind Cas 963 (964) 
(DB), Habibullah v. Abdul Hamid. 

(*66) 6 Suth W R 283 (284) (DB),* Mun- 
noolal v. Reel Bhoobun Singh. 

10. (’33) 20 AIR 1933 P C 85 (87): 142 Ind 
Cas 739 (PC), Shadi Lai v. Lai Bahadur. 

f (’27) 14 AIR 1927 Oudh 199 (201): 2 Luck 
564: 102 Ind Cas 263 (DB), Khuddi Lai v. 

. Aisha Jehan Begmu. T _ 

(’02) 26 Bom 363 (371): 4 Bom L R 42 
(DB), Kundanmal Punamchand v. Kashi- 

/ (It 

(1900) 1900 All W N 134 (135) (DB), Ram 

Narain v. Imamuddin. r 

(*23) 10 AIR 1923 Lah 71 (73): 68 Ind Cas 

883, Z ora v. Chandu. 

(*22) 9 AIR 1922 Lah 213 (213) (DB), Sham- 
bhu Nath v. Nihal Chand. (Mortgagee fad¬ 
ing to keep account of income—Income 

be taken to balance interest due.) . 

(’26) 13 AIR 1926 Oudh 514 (516): 95 Ind 
.Cas 175 (DB), Sheorani Btbi v. G°m 

• Shankar. (Patwan’s jamabandi cannot ^ 
accepted as substitute for private accounts 
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must state the gross receipts realised from the tenantry and not merely of what rea- 
ches the mortgagee’s hands. 11 Thus, where a mortgagee employs an agent to collect 
rents, he must account not only for what his agent has handed over to him but also 
for what has been received by his agent, as he must be treated as having received 
everything that was received by his agent. 12 The account must be full and complete 
and not merely an abstract of receipts in lump sums during the period of the mort¬ 
gagee’s possession. 13 The fact that the realisations made by the mortgagee are un¬ 
authorised or wrongful does not qualify the mortgagee’s liability to render account 
in respect of such realisations. 14 

In Goluck Chunder DuU v. Mohan Lai, 15 the way in which the account is to 
be kept by the mortgagee has been stated as follows: 

“In fact, the account required from the mortgagee is one setting forth 
what he has realised — from, what portions of the mortgaged property—in what 
terms or periods—with what loss and gain on the several assets—with what 
necessary redactions—and what remains then as the net profits which can be 
taken as actual realisations towards liquidating the sum due under the mort¬ 
gage transaction. It is such an independent account as this, to be support¬ 
ed, and proved, and vouched.that the law requires.” 

The account may be kept by the mortgagee himself or by his own agent. 16 
The accounts kept by the agent of the property managed by him are the principal’s 
accounts on the principle qui facit per alium facit per se 11 The account required 
of the mortgagee is, however, independent of those to be kept by any one else, such 
as a patwari of the village and cannot be dispensed with on the ground that the lat¬ 
ter is keeping them. 18 

of mortgagee.) 

(’27) 14 AIR 1927 Mad 1156 (1157): 99 Ind 
Cas 223, Arumugam Pillai v. Mu.th.iah Chet- 
ty. (Mortgagee not keeping accounts—Infe¬ 
rence must be drawn against mortgagee and 
he cannot be paid any amount spent on re¬ 
pairs in absence of clear evidence.) 

(’08) 1908 Pun L R No. 95, p. 289 (291) 

(DB), Amin ChandL v. Tirath Ram. (Mort¬ 
gagee failing to keep accounts of profits— 

Profits and interest, held, balanced each 
other.) 

(’29) 16 AIR 1929 All 260 (263): 114 Ind 
Cas 876 (DB), Mt. Ratan Dei v. Sher 
Singh. 

(’26) 13 AIR 1926 Mad 955 (957): 96 Ind 
Cas 429 (DB), Mathilda Sice v. Fritz Gae- 
bele. 

(’66) 6 Suth W R 127 (128) (DB), Sirdar 
Golab Singh v. Ram Budden Singh. 

(’29) 16 AIR 1929 All 384 ( 385): 115 Ind 
Cas 137 (DB), Umrao Singh v. Sultan 
Singh. (Mere oral evidence that some am¬ 
ount of arrears remained outstanding would 
be wholly inconclusive.) 

tSee also (’67) 2 Agra 116 (116) (DB), Sa- 
lamut Hossein v. Mt. Sooth Dayee .1 

11. (1864) 1864 Suth W R Gap No. 177 
(178) (DB), Ram Kissen v. Kundun Lall. 

12. (1885) 30 Ch D 336 (342): 33 W R 
(Eng) 787: 55 L J Ch 54: 53 L T 430, No- 
yps v. Pollock. 

IS. 0864) 1864 Suth W R Gap No. 177 
(178) (DB), Ram Kissen v. Kundun Lall. 

(’21) 8 MR 1921 All 197 (197): 61 Ind Cas 
48 (DB), Hardeo Prasad v. Ganga Sahai. 

(The accounts produced by mortgagee show¬ 
ing simply in one lump sum the alleged in¬ 
come from |he zamindari for each year or 

8 T. P 84/2 


part of the year, but no detailed account of 
all the incomings and all the outgoings— 
Held no account.) 

(’34) 21 AIR 1934 Oudh 104 (105): 9 Luck 
456: 148 Ind Cas 880 (DB), Kazim Hus¬ 
sain v. Debi Dayal. 

14. *(’27) 14 AIR 1927 Oudh 199 (202): 2 
Luck 564: 102 Ind Cas 263 (DB), Khuddi 
Lai V. Aisha Jehan Begum. 

(’32) 19 AIR 1932 Oudh 255 (261): 8 Luck 
40: 139 Ind Cas 64 (DB), Said Ahmad v. 
Partab. 

(’32) 19 AIR 1932 Oudh 123 (133); 7 Luck 
454: 137 Ind Cas 102 (DB), Lakshmi Na- 
rain v. Mohamdi Begam. 

t(’ll) II Ind Cas 713 (717) (DB) (Cal), 
Ram Avatar v. Tulsi Prosad. (Unauthoriz¬ 
ed realization of cesses from tenants by mort¬ 
gagee—Mortgagee is liable to account for 
them.) 

15. (’66) 5 Suth W R 271 (276) (DB). 

16. (1864) 1864 Suth W R Gap No. 177 (178) 
(DB), Ram Kissen v. Kundun Loll. 

17. (’69) 2 Beng L R P C 44 (56): 12 Moo 
Ind App 157 (196): 11 Suth W R P C 19 
(P C), Mukhun Lall v. Kishen Singh. 

18. *(1864) 1864 Suth W R Gap No. 177 
(178) (DB), Ram Kissen v. Kundun Lall. 

C24) 11 AIR 1924 Oudh 92 (94): 27 Oudh 
Cas 250 : 74 Ind Cas 95 (DB), Lai Bahadur 
v. Murli Dhar. 

(’27) 14 AIR 1927 Oudh 199 (202): 2 Luck 
564: 102 Ind Cas 263 (DB), Khuddi Lai 
v. Aisha Jehan Begum. 

(’32) 19 AIR 1932 Oudh 255 (261): 8 Luck 
40: 139 Ind Cas 64 (DB), Said Ahmad v. 
Partab. 

(’32) 19 AIR 1932 Oudh 123 (133): 7 Luck 
454: 137 Ind Cas 102 (DB), Lakshmi No- 
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Obviously, a mortgagee is required to keep and render accounts only in res¬ 
pect of that portion of the property of which he has taken possession. 19 

An assignee of a mortgage is bound to account not only for the period subse¬ 
quent to his assignment, but also for the period before his assignment. 20 

13. Accounts when to he taken. — It is a well settled rule that the ac¬ 
counts between the mortgagor and mortgagee are to be made up and settled only at 
the time of redemption 1 and that the mortgagor must seek redemption before he calls 
upon the mortgagee to account. A suit merely for rendition of accounts is not 
maintainable. The mortgagor must ask for the further relief of redemption. 2 

There is an exception to the above rule. Under the Dekkhan Agriculturists* 
Relief Act, 3 a mortgagor can file a suit merely to take accounts and such a suit does 
not bar a further suit for redemption. 4 The early decisions 5 under the Act before 
its amendment in 1882, applying the above rule are no longer good law. 

A direction for taking accounts in accordance with this section must be made 
in the decree and not be left to the commissioner. 6 

14. Proof of accounts. — The mere putting forward of accounts is not 
sufficient proof of the accuracy of the accounts. They must be supported by some 
other evidence which the Court believes. 1 It is for the party who puts forward the 
accounts, namely the mortgagee, to explain them and to support them in such a way 
as to convince the Judge that there is such a probability of their accuracy as to make 
it reasonable for a prudent man to accept them. 2 It is open to the mortgagor to show 
the accounts to be false. 3 Patwari’s accounts may be used as a test of the accuracy 
of the accounts filed by the parties. 4 


rain v. Mohamdi Begam. 

{See also (’26) 13 AIR 1926 Oudh 514 (516): 
95 Ind Cas 175 (DB), Shcorani Bibi v. Gou- 
ri Shankcr. (Patwari’s jamabandi cannot be 
arcepted as substitute for private accounts 
of mortgagee.)] 

19. (’37) 24 AIR 1937 Bom 483 (486): 172 
Ind Cas 584 (DB), Chunilal Bulukhidas v. 
Abdul Karim. 

20. (1660) 22 E R 664 ( 665): 1 Cas in Ch 
2, Venables v. Fowle. 

Section 76—Note 13 

3. (T7) 4 AIR 1917 Oudh 200 (202): 20 

Oudh Cas 25: 38 Ind Cas 610 (DB). Bib 
ram jit Singh v. Raj Raghubar Singh. 

2. (’43 ) 30 AIR 1943 AH 109 (110, 111): 205 
Ind Cas 580, Gordhan Lai v. Thakur Radha 
Kant. (The principle on which a mortgagor 
is not entitled to 9ue merely for accounts, 
is, it would not be right to give to the 
mortgagors the power to harass their mort¬ 
gagees in possession with suits de anno in 
anum to ascertain what those mortgagees 
annually received from the lands over and 
above their necessary expenses in relation to 
those lands, such suits being brought with¬ 
out any present intention on the part of the 
mortgagor to pay to the mortgagees the ba¬ 
lance due upon the mortgage and without 
liability to a decree therein either for fore¬ 
closure or sale. 5 Bom 614 followed.) 

C81) 5 Bom 614 (616) (DB), Han v. Lab 

shman. 

C17) 4 AIR 1917 Nag 107 (109): 47 Ind Cas 
21 (DB), Mukund Ram v. Sheo Narain. 

3. Now see The Bombay Agricultural Deb¬ 
tors’ Relief Act, XXVIII of 1919, S. 85. 

4. (’96 ) 20 Bom 469 (474, 475) (DB), Lalu- 
chand v, Girjappa. 


5. (’81) 5 Bom 614 (616, 621) (DB), Hari 
v. Lakshman. 

('81) 5 Bom 604 (607) (DB), Shankarapa v. 
Danapa. 

<*83) 7 Bom 377 (378) (DB), Bhau Balajl 
v. Hari Nilkantrao. 

6. (’40 ) 27 AIR 1940 Bom 287 (287): ILR 
(1940) Bom 645: 190 Ind Cas 606 (DB), 
Anandaji Saivaji St Co. v. Ahmedbhoy. 

(’41) 28 AIR 1941 Bom 28 (29): 192 Ind 
Cas 569, Karson Champsi v. Meghji Asaria. 

Section 76—Note 14 

1. (’26) 13 AIR 1926 Mad 955 (957): 96 Ind 
Cas 429 (DB), Mathilda Sice v. Fritz Gae * 
hele. 

2. f C02) 26 Bom 363 (372): 4 Bom L R 42 
(DB), Kundanmal v. Kashibai. 

tC26) 13 AIR 1926 Mad 955 (957): 96 Ind 
Cas 429 (DB), Mathilda Sice v. Fritz Gue- 
bele. 

(’67) 7 Suth W R 82 ( 83) (DB), Syud Ha - 
shum Ali v. Baboo Ramdharee Singh. 

m) 13 Cal L R 128 (129, 130) (DB), To* 
saduk Hossain v. Bgni Singh. 

[See also (*22) 9 AIR 1922 Lah 213 (213) 
(DB), Shambhu Nath v. Nihal Chand 

(’82) 6 Bom 669 (670) (DB), Ganga Mulik 
v. Bayaji. (In taking account on mortga¬ 
ge it lies upon mortgagee to prove what is 
due from mortgagor in respect of principal 


jnd interest.)] .. 

(’68) 9 Suth W R 572 (574) (DB), Ko¬ 
kand Loll Sookul v. Goluck Chunder Dug 
(1864) 1864 Suth W R Gap No. 177 (178) 
(DB), Ram Kissen Singh V. Shah Kundun 

X)f'2 NWPHCR 217 (220) (DB), R* 
'ah Deonarain Singh v. Naek Pershad. (« 
is the practice of the Courts to accept tn 
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15. Failure to keep accounts — Effect of— Where a mortgagee in pos- 

rw n i a ‘r t0 t kee f. ^11 and accurate accounts or neglects to producf the m P in 
Court, the Court will make every presumption against him. 1 The Court will, in such 
cases, proceed on the hypothesis that all the tenants have paid their rent to the mort- 

a , nd take the . e ross rental a f the basis of calculation against him. 2 In some 
cases, the presumption was made that the rent recovered by the mortgagee was equal 

T°tl ° f lnt£res , t du , e *° and *c mortgagor was allowed to redeem on 
payment of the principal only, 2 while in other cases, where the mortgagee was guil- 

ty of gross or wilful neglect in this respect, it was presumed that both the interest 
and the principal were satisfied from the usufruct. 4 


It is, however, generally agreed that 
be carried beyond reasonable limits. 5 As 

jamabandi papers which are filed by put- 
wari as prima facie evidence of the profits 
of an estate.) 

[See also (’68) 3 Agra 314 (315) (DB), Syud 
Taig Ali v. Golab Chowdhree. (Mortgagor 
is not precluded from questioning the cor¬ 
rectness of jamabandi filed by patwari.) 

(’66) 5 Suth W R 53 (53) (DB), Shah Amee- 
roodeen v. Ram Chand Sahoo. ] 

Section 76—Note 15 

1. t<’27) 14 AIR 1927 Oudh 199 ( 201): 2 
Luck 564: 102 Ind Cas 263 (DB), Khuddi 
Lai v. Aisha Jehan Begum. 

(*76) 1876 Bom P J 191 (DB), Tikaram v. 
Kanirm . 

(’32) 19 AIR 1932 Oudh 255 (261): 8 Luck 
40: 139 Ind Cas 64 (DB), Said Ahmad v. 
Raja Narain. 

+ (’41) 28 AIR 1941 Oudh 84 (87): 191 Ind 
Cas 716, Angnu Ram v. Bhikhi. 

(’32) 19 AIR 1932 Oudh 123 (133): 7 Luck 
454: 137 Ind Cas 102 (DB), Lakshmi Na¬ 
rain v. Mohamdi Be gam. 

C 29) 16 AIR 1929 All 384 (385): 115 Ind 
Cas 137 (DB ) t Umrao Singh v. Sultan Singh. 
(Mere oral evidence that some amount of 
the arrears remained outstanding would be 
totally inconclusive in the absence of the re¬ 
gular account books.) 

C29) 16 AIR 1929 Lah 741 (742): 120 Ind 
Cas 173 (DB), Sunder Singh v. Bhagai 
Singh. 

(’66) 6 Suth W R 127 (128) (DB), Sirdar 
Golab Singh v. Ram Buddin Singh. 

(*27) 14 AIR 1927 Mad 1156 (1157): 99 Ind 
Cas 223, Arumugam v. Mulhiah Che tty. 

(*18) 5 AIR 1918 Lah 314 (317): 44 Ind Cas 
9 (DB), Allah Yar v. Thakar Das. 

(*36) 23 AIR 1936 Lah 42 (43): 161 Ind Cas 
934 (DB), C. N. Chandra V. Dwarfca Das. 

(*72) 18 Suth W R 65 (68) (DB), Baboo 
Kullyan Doss v. Baboo Sheo Nundun Per- 
shad Singh. 

(’34) 21 AIR 1934 Oudh 104 (105): 9 Luck 
456: 148 Ind Cas 880 (DB), Kazim Hu¬ 
sain v. Debi Dayal. 

2. (*21) 8 AIR 1921 All 197 (197): 61 Ind 
Cas 48 (DB), Hardeo Prasad v. GangasahL 

(*32) 19 AIR 1932 Oudh 255 (261): 8 Luck 
40: 139 Ind Cas 64 (DB), Said Ahmad v. 
Raja Narain Singh. 

(*32) 19 AIR 1932 Oudh 123 (133): 7 Lock 
454: 137 Ind Cas 102 (DB). Lakshmi Na¬ 
rain v. Mohamdi Begam. 


the presumptions of this kind should not 
has been observed by thei r Lordships of 

(*29) 16 AIR 1929 All 260 ( 263): 114 Ind 
Cas 876 (DB), Jilt . Raton Dei Kuntvar v. 
Sher Singh . 

(’34) 21 AIR 1934 Oudh 104 (105, 106): 9 
Luck 456: 148 Ind Cas 880 (DB), Kazim 
Husain v. Debi Dayal. (It cannot be laid 
down as a hard and fast rule that when¬ 
ever a mortgagee has failed in the obliga¬ 
tion imposed on him by Section 76 (g) he 
must necessarily be made liable on the ba¬ 
sis °f gross rental. It is conceivable 

that there may be cases in which the raising 
of the presumption that all the tenants have 
paid their rents may not be justified—In 
this case, the presumption was made.) 

3. (’49) 36 AIR 1949 All 189 (190), Maha- 
deo Tamoli v. Md. Siddiq. 

t( l 33) 20 1933 P C 85 (87): 142 Ind 

^ 39 (^L), Shadi Lai v. Lai Bahadur. 

(27) 14 AIR 1927 Oudh 199 ( 202): 2 Luck 

1 ? 2 f Ind 019 263 (DB). Khuddi Lai v. 
Aisha Jehan Begum. 

f29) 16 AIR 1929 All 260 (264): 114 Imf 
Cas 876 (DB), Mt* Raton Dei Kunwar v. 
Sher Singh. 

(’17) 4 AIR 1917 Nag 107 (111): 47 Ind Cas 
21 (DB), Mukund Ram v. Sheo Narain. 

(’29) 16 AIR 1929 Lah 741 (742): 120 Ind 
Cas 173 (DB), Sundar Singh v. Bhagat 
Singh. 

t (’081 1908 Pun L R No. 95, p. 289 (291) 
(DB), Amirchand v. Tiralh Ram. 

(’22) 9 AIR 1922 Lah 213 (214) (DB), Sham- 
bhu Nath v. Nihal Chand. 

(’41) 28 AIR 1941 Oudh 84 (87): 191 Ind 
Cas 716, Angnu Ram v. Bhikhi. 

(’24) 11 AIR 1924 Oudh 92 (97): 27 Oudh 
Cas 250 : 74 Ind Cas 95 (DB), Lai Baha¬ 
dur v. Murli Dhar. 

[See also (’45 ) 32 AIR 1945 Ail 48 (52):ILR 
(1945) All 42 : 221 Ind Cas 2 (DB). Baij 
Nath V. Par bin Singh. (Allegation that ac¬ 
counts of receipts and profits and interest 
have been wrongly calculated—Allegation 

does not amount to saying that no accounts 
were maintained—No ground for refusing 
ot award any amount by way of interest to 
creditor.) 

<’2?> “ * ' R 1923 Lah 71 (73): 68 Ind 
Cas 883, Z ora v. Chanda .] 

4 r 28 !J 5 /ii I D R i l %? Na e 223 (226): 109 Ind 
(DB)» Chotesha v. Mt. Muktum BL 

<*12)1912 Pun Re No. 97: 15 Ind Cas 62 
(63) (DB), Juma v. Mubarak Khan. 
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the Privy Council in Shah Mukhun ball v. Baboo Shree Kisfven Singh, 5 6 presumptions 
even in odium spoliatoris must be within reasonable limits; they must not be con¬ 
jectures, and not grounded on data which the evidence itself shows to be inexact* 7 
Thus, where there was a definite finding that the rent of the property was Rs. 15 per 
mensem, the Court refused to presume, from the failure of the mortgagee to produce 
accounts, that the rent was equal to the amount of interest. 8 Similarly, it has been 
held that a failure to keep accounts does not ipso facto defeat the mortgagee’s claim 
to compensation for additions and repairs made by him when the expenditure on that 
account has been independently established; 9 nor does such failure, by itself, disen¬ 
title a mortgagee to receive fair collection charges. 10 * The rule to be followed in 
cases of failure to keep or produce accounts by the mortgagee has been stated in 
Shah Gholam Nuzuf v. Mt. Emanum u as follows: 

“If the mortgagee has not kept proper accounts, the general presump¬ 
tion will be against him; but by this we do not mean to say that, because the 
mortgagee has neglected to keep proper accounts, all statements of the mort¬ 
gagor against him must be taken as true. The Court must take the best evi¬ 
dence available and decide upon it.” 


.See also the undermentioned cases to the same effect. 12 

16. Ciuase (h) — Mode of taking accounts. — This clause lays down 
a mode in which the accounts between the mortgagor and the mortgagee are to be 
taken. It embodies the same mode of calculation as was followed in cases before 
the Act. 1 The method followed is to ascertain the gross collections at the end of a 
certain period, usually a year, and after deducting the necessary outlay on account 
of revenue, expenses of collection and the preservation of estate, the balance goes 
to reduce the interest, and if there is a surplus over, it goes to the reduction of the 
principal, the account being closed at the end of each period. 1 * If the net receipts 
are less than the amount due on account of interest, the deficit of interest is not, in 
the absence of a contract to that effect, to be added to the principal as that would 


5. f (’34) 21 AIR 1934 Oudh 104 (106): 9 
Luck 456: 148 Ind Cas 880 (DB), Kazim 
Husain v. Debi Dayal. 

{'32) 19 AIR 1932 Oudh 255 (262): 8 Luck 
40: 139 Ind Cas 64 (DB), Said Ahmad v. 
Raja Narain. (The presumption cannot be 
extended to unlawful realisations by mort¬ 
gagee. ) 

<*29) 16 AIR 1929 Lah 741 (742): 120 Ind 
Cas 173 (DB), Sunder Singh v. Bhagat 
Singh. 

(T7) 4 AIR 1917 Nag 107 (110, 111): 47 Ind 
Cas 21 (DB), Mukund Ram v. Sheo Na¬ 
rain. 

[See also (’21) 8 AIR 1921 P C 125 (125): 
48 Cal 22: 16 Nag L R 154: 47 Ind App 
207: 57 I. C 535 (PC), Mirza Yadali Beg 
V. Tukaram. 

(’27) 14 AIR 1927 Oudh 170 (173): 100 Ind 
Cas 802 (DB), Ali Nabi v. Habib-un-nissa. 
(In case of account between mortgagor and 
mortgagee the Court cannot travel for pur¬ 
pose of finding rights and liabilities beyond 
the mortgage transaction.)] 

6. (’69) 2 Beng L R P C 44 (58): 12 Moo 
Ind App 157 (198): 11 Suth W R P C 19 
(PC). 

7. (’24) 11 AIR 1924 Oudh 92 (96): 27 Oudh 

Cas 250: 74 Ind Cas 95 (DB), Lai Bahadur 

v. Murli Dhar. (The default of the mortga¬ 

gee in keeping or producing the necessary 

accounts does not necessarily raise the pre¬ 

sumption that the whole of the mortgage- 


money has been wiped off by the receipts 
of rents and profits of the mortgaged pro¬ 
perty. ) 

8. (’33) 20 AIR 1923 Lah 141 (141): 145 

Ind Cas 122, Hardit Singh v. Mt. Damodari. 

[See also (’27) 14 AIR 1927 Mad 1156 (1157): 
99 Ind Cas 223, Arumugam v. Muthiah 
Chf.tty. (Municipal taxes and quit rent al¬ 
lowed—Amount for repairs disallowed.)] 

9. (T7) 4 AIR 1917 Lah 28 (28): 1916 Pun 
Re No. 99: 37 I. C. 125 (DB), Thakur Das 
v. Radha Kishan. 

10. (’34) 21 AIR 1934 Oudh 104 (106): 9 
Luck 456: 148 Ind Cas 880 (DB), Kazim 
Husain v. Debi Dayal. 

11. (’68) 9 Suth W R 275 (275, 276) (DB). 

12. (’21) 63 Ind Cas 598 (600) (DB) (Lah), 
Muhammad v. Uttam Chand. 

(’67) 7 Suth W R 82 ( 83) (DB), Syud Ha- 
shum Ali V. Baboo Ram Dharee Singh. 
Section 76 —Note 16 

I. (’84) 6 All 303 (309): 1884 All W N 92 
(DB), Jaijit Rai v. Gobind Tiwari. 
la.f (’21) 63 Ind Cas 598 (600) (DB) (Lah), 
Muhammad v. Uttam Chand. 

(’72) 10 Beng L R 386 ( 393 ): 14 Moo Ind 
App 443 (450, 451): 17 Suth W R 262 (PC) 

Radhahcnode Misser v. Kripa Moyee Debia. 

(1865) 5 Suth W R 200 (200) (DB), 

hunt Chuttoorbhooj Doss v. Doorgha Churn 

(W^TAgra 132 (132) (DB), Raghonath v. 
Luchmun Singh. 
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mean charging compound interest. 2 This mode of taking accounts is called acount- 
ing with rests and the advantage of it is, that when there is a surplus of net receipts 
-er the amount of interest then due, the balance goes to reduce the principal and 
then the interest for the next period is calculated on the reduced principal. 0 

This clause does not lay down any definite rule as to when the rests are to 
be made. It simply ^states that the receipts should be debited against the mortgagee 
from time to time.” The practice of the Courts is, however, to make rests at the 
end of each year 4 though, in one case, half yearly rests were made in calculating 
the interest. 5 


The mode of accounting in England differs from the above rule. The ordi¬ 
nary rule there is not to direct rests in an account against a mortgagee in possession, 
unless at the time of entry ino possession there is no arrear of interest due or there 
are any other special circumstances in the case to justify such a direction. 6 Thus, 
the account of rents and profits runs from the beginning to the end without refe¬ 
rence to the question whether the mortgagee has, at any particular time, had in his 
hands more than sufficient money to pay the interest or not. The rule is based on 


\Spe also (1865) 2 Suth W R 289 (290) 

(DB), Syed Enaet ALU v. Kuhur Roy . (The 
mode of calculation to be followed is every 
year to add the amount of interest to the 
principal sum, and then deduct the value of 
the usufruct.)] 

[But see (TO) 7 Ind Cas 871 (873) (DB), 
(Mad), Burle Jagganna V. Yelugula Lat- 
channa. (The rents and profits have first to 
be applied towards principal and then to¬ 
wards interest.)] 

2. R. B. Chose, The Law of the Mortgage in 
India , 5th Edn., Vol. 1, page 594. 

3. R. B. Ghose, The Law of Mortgage in In¬ 
dia, 5th Edn., Vol. 1, pages 594, 595. 

4. R. B. Ghose, The Law of Mortgage in In¬ 
dia, 5th Edn., Vol. 1, page 595. 

(’35) 22 AIR 1935 Pat 148 (149): 155 Ind 
Cas 22 (DB), Kamla Prashad v. Bamdeo 
Missir. 

(’21) 63 Ind Cas 598 (600) (DB) (Lah), 
Muhammad v. Uttam Chand. 

(1900) 1900 Pun L R No. 4 p. 10 (15) (DB), 
Ganda Mai v. Thakar Harkishen. 

(’84) 6 All 303 (311): 1884 All W N 92 
(DB), Jaijit Rai v. Govind Tiwari. (Rest 
at the end of each year at the time when re¬ 
venue was payable.) 

5. (’80) 6 Cal 377 (380): 7 Cal L R 375 
(DB), Doolee Chand V. Omda Khanum. 

6. (’84) 6 All 303 (311): 1884 All W N 92 
(DB), Jaijit Rai v. Gobind Tiwari. 

(1906) 1 Ch 165 (174): 54 W R (Eng) 274: 
75 L J Ch 210: 94 L T 174, Wrighley v. Gill. 
(Affirming (1905) 1 Ch 241.) 

(1905) 1 Ch 435 (440): 53 W R (Eng) 281: 
74 L J Ch 256, 92 L T 679, Ainsworth v. 
Wilding. 

Annual rests were not allowed in thg follow¬ 
ing cases : 

t(1858) 27 L J Ch 782 ( 783): 3 De G & J 

119: 5 Jur (N S) 28: 6 W R (Eng) 845: 
121 R R 33, Nelson v. Booth. (No direc¬ 
tion should be made for annua) rests unless 
at the time of entering into possession 
there is no arrear of interest due to him .) 

t(1863 ) 55 E R 172 (172): 32 Beav 439 : 8 
L T 409: 138 R R 805 : 33 L J Ch 106: 9 
Jur (NS) 738: 11 W R (Eng) 555. Schole 


field v. Lockwood. (When once liability to 
account without annual rests begins it con¬ 
tinues. ) 

t(1815) 56 E R 6 (6): 1 Madd 13, Webber 
v. Hunt. (On a decree a mortgagee in pos¬ 
session to account, rests cannot be made un¬ 
less directed by decree.) 

(1840) 49 E R 27 (28): 3 Beav 70, Finch v. 
Brown. (No rests if there was an arrear of 
interest due at the time of mortgagee’s tak¬ 
ing possession.) 

(1743) 26 E R 720 (721): 2 Atk 533, Gould 
v. Tancred. 

(1815) 34 E R 560 (560): 19 Ves 383, Davis 
v. May. (Direction to take account with 
rests is not the usual course.) 

(1834) 58 E R 667 (668): 3 L J (NS) Ch 
149: 6 Sim 462: 38 R R 149, Latter v. 
Dashwood. 

(1844) 63 E R 422 (428): 66 R R 78: 1 Coll 
C C 287, Horloch v. Smith. (The mere fact 
of an arrear of interest being or not being 
due to the mortgagee, when the mortgagee 
takes possession, is not decisive upon the 
question of rests, but every circumstance 
must be regarded.) 

t(1840 ) 49 E R 53 (55): 9 1, J (N S) Ch 
333: 3 Beav 136: 4 Jur 883, Wilson v. Cluer. 

(1835) 41 R R 203 (204): 4 I. J (N S) Ch 
113, Beldwin v. Lewis. 

Annual rests were ordered in the following 
rases: 

t (1819) 56 E R 699 ( 700): 20 R R 296 : 4 
Madd 254, Shephard v. Flliot. (Annual 
rents in excess of interest due—Rests were 
ordered.) 

(1855) 52 E R 756 (757): 109 R R 579: 20 
Beav 654, Morris v. I slip. 

(1825) 37 E R 1184 (1186): 24 R R 106: 

Turn & R 477, Binnington v. Harwood. 

(1881) 29 W R (Eng) 437 (438), Carter v. 
James. (Rents received exceeding interest— 
Accounts directed to be taken with annual 
rests.) 

(1841) 58 R R 266 (281): 1 Dm & War 2S« 
(334): 1 Con & l. 58: 4 Ir Eq R 177, Incor¬ 
porated Society v. Richards. 

(1742 ) 26 E R 646 (647): 2 Atk 409. Robin 
son v. Camming. 
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the ground that a mortgagee is not bound to accept payments in driblets but is en¬ 
titled to have the account taken as a whole. The mortgagee is not, therefore, treat¬ 
ed as repaid until such account is taken. 7 

As stated above, the method of accounting under the clause does not contem- • 
plate the charging of compound interest, unless the parties specifically stipulate for 
it. Before the amendment in 1929, the expression used in the clause was “interest 
on the mortgage-money.” As defined in S. 58, “mortgage-money” includes both 
principal and interest and hence it was thought that the expression in the clause 
might suggest charging of compound interest even where the deed of mortgage pro¬ 
vided for simple interest. The word “mortgage-money” after the word “interest” 
was therefore omitted by the amendment in 1929 and now it is clear, that the inte¬ 
rest may be simple or compound according to the contract of mortgage. 8 

17. “Receipts from the mortgaged property.” — The term “receipts” 
means the actual and gross realisations from the mortgaged property. 1 

Where a mortgagee in possession is evicted by the mortgagor and the mort¬ 
gagee obtains against him a decree for possession with damages, the mortgagee is 
not liable to account for the amount of damages recovered by him under the dec¬ 
ree, as the amount of damages is not the usufruct of the property. 2 


18. “Fair occupation rent.”— Under cl. (h), occupation rent is to be 
charged against a mortgagee only when he personally occupies the mortgaged pro¬ 
perty. Occupation must be distinguished from possession. A man may be in pos¬ 
session of an estate without being in occupation of it. A person who takes rents 
from the tenants is in possession of the land, but the occupation of the land is with 
the tenants. 1 There is, therefore, no question of occupation rent if the mortgagee 
lets the property to tenants. 2 A man may be in occupation in law by occupying the 
estate himself or through his servants. 2 * The term, “occupation rent,” has also 
been used in S. 62 of the Trusts Act, 1882. 


A fair occupation rent is properly represented by the rent which the mortga¬ 
gee would have realised by letting it out to the tenants. Where, therefore, a mort¬ 
gaged property is land and the mortgagee personally cultivates it, instead of letting 
it to tenants, the net profits of cultivation cannot be taken as occupation rertU 3 
It has, however, been held in the undermentioned case* 1 that a mortgagee personally 
occupying and cultivating the land may be charged with either an occupation rent 
or with the net profits of his cultivation as, under the circumstances of the case, may 
seem just. It is submitted that the clause lays down only one mode of charging the 
mortgagee in such a case and that is to charge a fair occupation rent. The clause 
does not warrant the other alternative mode of charging as suggested by the above 
case. 

A mortgagee in possession of a house will not be charged with occupation 


7. (1905) 1 Ch 241 (253, 254): 53 W R (Eng) 
334: 74 L J Ch 160 : 92 L T 49, JTrigley v. 
Gill. (Affirmed in (1906) 1 Ch 165.) 

<1858) 27 L J Ch 782 (783): 3 De G & J 

119: 5 Jur (N S) 28: 6 W R (Eng) 845: 
121 R R 33, Nelson v. Booth. 

8. See the Report of the Special Committee 
printed on page 85 (121). 

Section 76—Note 17 

1. See die Report of the Special Committee 
printed on page 85 (121). 

2. (’66) Beng L R Sup Vol 613 (617): 6 

Suth W R 240 (244) (FB), Maharanee - 

Wazuroonnessa V. Bebee Saeedun. 

Section 76—Note 18 

1. (1882) 21 Ch D 469 (475): 31 W R (Eng) 
308 : 47 L T 604, Shepard v. Jones. 


(1846 ) 60 E R 619 (622): 15 Sim 265: 15 L 
J Ch 343 : 74 R R 75, Trulock v. Robey. 

2. (’29) 16 AIR 1929 Pat 571 (573): 120 Ind 
Cas 768 (DB), Kishun Lai v. Hira LaL 

2a. (1882 ) 21 Ch D 469 (475): 31 W R 
(Eng) 308 : 47 L T 604, Shepard v. Jones. 

3. (’67) 7 Suth W R 244 (244) (DB), Ru- 
ghoonath Roy v. Baraik Geeree Dhareg 
Singh. 

4. (’10) 6 Nag L R 109 (112, 113): 7 Ind 
Cas 547 (549), Dadnu v. Somnath. 

[See (75) 12 Bom H C R 88 (90, 91), Pro 
bhakar Chintaman v. Pandurang Vinayak. 
(In the case of land personally occupied or 
cultivated by mortgagee, he should be charg¬ 
ed with a fair ocupation rent or with the 
actual net profits realized from the use of 
the land—Case before the Act.)! 
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rent during the time it is in so ruinous a condition that rent could not have been 
obtained for it. 5 


19* Expenses of management and collection of rents and profits*— 

The provision for deducting, from the receipts, the expenses of management of the 
mortgaged property and of the collection of rents and profits thereof is new and has 
been introduced by the Amending Act of 1929. Prior thereto, the mortgagee could 
treat such expenses as accretions to the principal money and add them as such to the 
principal money at the time of redemption, under clause (a) of S. 72. It was, how¬ 
ever, considered later on, that these expenses were more in the nature of outgoings 
than in the nature of accretions. In England also such expenses were and are 
treated as “just allowances”. 1 The amendment gives effect to this view. 2 A mort¬ 
gagee in possession is now entitled to incur expenses for the management and for 
the collection of rents and profits thereof and can recover the same by making ap¬ 
propriate deductions from the receipts in his hands. The expenses of revenue sur¬ 
vey of the mortgaged property 3 and tlte expenses incurred in digging a new well 4 
have been allowed under the head of management expenses. Similarly, where a 
mortgagee employs servants or agents to manage the property, their salaries would 
Ixe allowed to him as expenses of management. 4 * 


As for the expenses of collection of rents and profits of the mortgaged pro¬ 
perty the general practice in this country is to allow a commission of ten per cent, 
on the gross rental to cover the cost of collection, 5 unless there is a stipulation pro¬ 
viding otherwise or it is shown that the amount so allowed is unreasonable. 6 In the 
undermentioned cases, 7 however, it was held that where a mortgagee files an account, 
the proper sum allowable is not five or ten per cent, of the receipts, hut what the 
mortgagee has actually spent and has shown in such account to have been spent for 
that purpose. A mortgagee is also allowed expenses bona fide incurred by him for 
realizing rent from the tenants through Court.® 


5. (1824) 3 L J Ch 57 (57): 26 R R 219. 
Marshall v. Cove. 

Section 76 - Note 19 

1. (1877) 7 Ch D 188 (192): 47 I. J Ch 150, 
Wilkes v. Saunion. 

(1889) 42 Ch D 237 (243): 58 L J Ch a55: 
61 L T 741: 38 W R (Eng) 02, White v. 
City of London Brewery Co. 

[.Sc*? also (1886) 33 Ch D 279 ( 288): 56 L J 
Ch 202: 55 L T 190, Bom pas v. King. (In 
allowing expenditure, all that must be allow¬ 
ed which is incidental and necessary for the 
purpose of obtaining the profits.)] 

2. See the Report of the Special Committee 
printed on page 85 (121). 

3. (1865) 2 Bom H C R 220 (221) (DB). 
Bapusa Sadashiv v. Ramji-Gopalji. 

4. (’95) 17 All 282 (284): 1895 All W N 
69, Durga Singh v. Naurang Singh. (The 
well was built with the permission of the 
mortgagor.) 

4a. (1876 ) 2 Ch D 148 (162): 45 L J Ch 

395 : 34 L T 211: 24 W R (Eng) 597, Eyre 
v. Hughes. 

(1880) 16 Ch D 53 ( 57): 50 L J Ch 74: 43 
L T 659: 29 W R (Eng) 209. Union Bank 
of London v. Ingram. 

(1685 ) 23 E R 492 (492): 1 Varn 316, Boni- 
thon V. Hockmore. (Bailiff appointed to 
collect.) 

(1818) 56 E R 473 (474): 3 Madd 170: 18 
R R 209, Davis v. Dendy. (He can appoint 
a receiver and charge his remuneration.) 

[See also (*11) 10 Ind Cas 748 (764) (Bom), 
Hope Mills Ltd. v. Sir Cowasji J. Ready 


money. (Payment of fair remuneration to 
manager of large concern to keep it in high 
state of efficiency is not clog on equity of 
redemption, and in principle it makes no 
difference whether manager is mortgagee in 
possession or third party.) 

(1911) 1 Ch 618 (626): 80 L J Ch 426: 104 
L T 867: 18 Manson 258: 55 S J 482: 27 
T L R 393, Bath v. Standard Land Co.] 

5. (’41) 28 AIR 1941 Oudh 498 ( 503): 16 
Luck 812: 194 Ind Cas 615 (DB), Md. Ejaz 
Rasul Khan v. Hakim Saiyid. 

(’41) 28 AIR 1941 Ondh 380 ( 383): 194 Ind 
Cas 405 (DB), Kirat Singh v. Ram Saran. 
(Collection charges may be added where 
mortgagee is held liable to accounting un¬ 
der S. 76. Where however mortgagee is 
not liable to account he is not entitled to 
collection charges in the absence of a provi¬ 
sion to that effect in the mortgage-deed.) 

C34) 21 AIR 1934 Oudh 10-1 (106): 9 Luck 
456: 148 Ind Cas 880 (DB), Kazim Hus 
sain v. Debt Dayal. 

6 . (’66) 1 Agra 132 (132) (DB), Raghonath 
v. Luchman Singh. 

7. (1864) 1 Suth W R 133 (134) (DB). Bro 
jonath v. Srcemutty Bhugobutty. 

C68) 9 Suth W R 572 (575) (DB), Mokimd 
luill Sonkul v. Coluck Chunder Dutt. 

8 . (T4) 1 AIR 1914 Oudh 330 (331): 17 
Oudh Cas 47: 23 Ind Cas 456, Basant Singh 
V. Mata Baksh Singh. 

(’41) 28 AIR 1941 Oudh 498 (502): 16 tack 
812: 194 Ind Cas 615 (DB). Md Ejaz Ra¬ 
sul Khan v. Hakim Saiyid. 
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It is, however, a well established principle that a mortgagee in possession is 
not entitled to any remuneration for his personal trouble in respect of the mortgag¬ 
ed property and, therefore, cannot charge anything by way of salary or allowance 
for his personal services either, in connexion with the management or for the collec¬ 
tion ol rents and profits 9 . This principle was applied by their Lordships of the 
Privy Council even to a case where one of the co-mortgagees resided on the mort¬ 
gaged property and managed it for the benefit of himself and his co-mortgagees . 10 
But a mortgagee in possession may, in the deed itself, stipulate for a payment for 
his personal work and effect will be given to the stipulation if it is free from any 
circumstance of oppression or unfair dealing . 11 In the undermentioned case 12 a sti¬ 
pulation contained in a separate agreement for payment of salary to the mortgagee 
in possession for management of the property—a mill in that case—was held valid 
and enforceable by the Court. 

20. “Surplus, if any, shall be paid to the mortgagor.” — The clause 
further provides that if there is any surplus left in the hands of the mortgagee after 
the discharge of both interest and principal, it shall be paid back to the mortgagor . 1 It 
is, however, silent on the point whether interest should be charged against the mort¬ 
gagee when he retains the money in his hands instead of immediately refunding it 
to the mortgagor. As a general rule interest will be allowed on the surplus on equi¬ 
table grounds , 2 but there is a conflict of opinions as to the time from which it should 
be granted. According to some cases, as soon as the debt is discharged the money 
belongs to the mortgagor and hence interest should begin to run from the time when 
the debt stands discharged , 3 while, according to other cases it should begin to run 
only from the date of the institution of a suit for redemption . 4 


[But see (’98) 21 Mad 32 ( 33): 7 Mad L 
Jour 238 (DB), Pokrge Saheb v. Pokeree 
Beary .) 

9. (’04) 6 Bom L R 590 ( 592) (DB), Maha- 
dev V. Ramchandra. 

(’ll) 10 Ind Cas 748 (754) (Bom), Hope 
Mills Ltd. v. Sir Coivasji J. Readymoney. 

(1890) 25 Q B D 176 (180): 38 W R (Eng) 
482 : 59 L J Q B 500: 62 L T 674, In re 
Wallis; Ex parte Lickorish. 

(1876) 2 Ch D 148 (162): 45 L J Ch 395: 
34 L T 211: 24 W R (Eng) 597, Eyre v. 
Hughes. 

(1889) 41 Ch D 126 (136, 137): 58 L J Ch 
361: 60 L T 614: 37 W R (Eng) 411, 
Mainland v. Upjohn. 

(1866) 2 Eq 789 (795, 796): 12 Jur (N S) 
426: 14 L T 474: 14 W R (Eng) 684, Bar¬ 
rett v. Hartley. 

(1893) 1 Ch 129 (135): 41 W R (Eng) 49: 
62 L J Ch 14: 67 L T 650, In re Doody. 

(1685 ) 23 E R 492 ( 492): 1 Vem 316, Bo- 
nithon v. Hockmore. 

(1805 ) 32 E R 902 ( 902): 10 Ves Jun 405 : 8 
R R 8, Langstaffe v. Fentvick. 

(1833 ) 39 E R 686 ( 689): 1 Myl & K 277: 
36 R R 319, L^ith v. Irvine. 

(1740 ) 26 E R 475 ( 476): 2 Atk 120, French 
v. Baron. 

(1747 ) 26 E R 1098 (1099): 3 Atk 517, God¬ 
frey v. Watson. 

10. (’99 ) 26 Cal 1 (10): 25 Ind App 241 

(PC), Kadir Moidin v. Nepean. 

11. (’ll) 10 Ind Cas 748 ( 764) (Bom), Hope 
Mills , Ltd. v. Sir Cowasji J. Readymoney. 

In England, it has been held in the following 
cases that a contract for remuneration will 
not be given effect to: 

(1740 ) 26 E R 475 (476): 2 Atk 120, French 


v. Baron. 

(1833 ) 39 E R 686 (689): 1 Myl & K 277: 
36 R R 319, Leith v. Irvine. 

12. (’ll) 10 Ind Cas 748 (767) (Bom), Hope 
Mills , Ltd. v. Sir Cowasji J. Readymoney. 

Section—76—Note 20 

1. (’22) 9 AIR 1922 Nag 259 (260): 68 Ind 
Cas 226, Gopikisan v. Sorabji. 

[See (’08) 7 Cal L Jour 604 (610) (DB), 
Jakhomull Mehora v. Saroda Prasad. 

(’70) 2NWPHCR 217 (220) (DB), Deo 
Narain Singh v. Naek Per shad .] 

In England it has been held that the mortga¬ 
gee cannot, after the suit of the second 
mortgagee, pay the surplus to the mortga- 
for: see (1821) 56 E R 992 (993): 6 Madd 
11, Parker v. Calcroft. 

2. (’69) 1 N W P H C R 111 (113, 114) 

(DB), Bechoo Singh v. Sheo Sahpy. 

C32) 19 AIR 1932 Oudh 123 (134): 7 Luck 
454: 137 Ind Cas 102 (DB), Lakshmi Na¬ 
rain V. Mohamdi Begam. 

(’27 ) 99 Ind Cas 183 (184) (DB) (Oudh), 
Chendika Singh v. Bithal Das. 

t(’96) 16 Bom 141 (145), Abdul Rahman v. 
Noor Mahomed. 

3. (’20) 7 AIR 1920 Nag 55 (59, 60): 57 Ind 
Cas 294, Bhayalal v. Mohamad Hakim. 

(’96) 16 Bom 141 (147), Abdul Rahman v. 
Noor Mahomed. (From date of sale held 
under the power of sale granted by the 
deed j 

(1887)' 35 Ch D 544 (549, 550): 35 W R 

(Eng) 645 : 56 L J Ch 745 : 56 L T 848. 
Charlgs v. Jones. 

4. (»24) 11 AIR 1924 All 881 (883, 884): 46 
All 897 : 80 Ind Cas 63 (DB), Ismail Ha¬ 
san v. Mahdi Hasan. 
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.If. A 21 * 9 aU8e (i) *T ^ here ? mortgagor makes a valid tender of, or depo- 
sits, the mortgage-money in Court the mortgagee is bound to account for all the re* 

ceipts of the property after the date of the tender or from the earliest time when 
the mortgagee could have taken the amount of the deposit out of Court; and the 

L y.- 1V1 n | • a. anything on account of expenses such as Gov- 

emment revenue, repairs, costs of management and collection charges. 1 The words 
and shall not be entitled to deduct any amount therefrom on account of any ex- 
penses incurred after such date or time in connection with the mortgaged property” 
were added by S. 40 of the amending Act of 1929 in view of the interpretation put 
U P°” 7 1 ® clause in Subba Rao v. Shri Balusa BuchP where a Full Bench of the Mad¬ 
ras High Court heH that even after a valid tender, a mortgagee in possession was 
entitled to take credit for amounts which he paid after the tender to meet the Gov* 
emment revenue, the necessary repairs and the collection charges. Wallis, C. T., 
thus observed: 

“Another question which arises in these appeals is as to the extent of the 
liability of a mortgagee remaining in possession after a lawful tender or de¬ 
posit to account for the gross receipts of the mortgaged property under S. 76 
(i). On this clause the Subordinate Judge has held that the mortgagees are 
not entitled to credit for amounts which they paid after the tender to meet 
the revenue demands on the mortgaged property, and for necessary repairs 
and collection charges, and the commentaries and one or two cases bear out 
this view, but in none of them has the clause been very fully considered. Such 
a rule would involve a great hardship to a mortgagee who refused to accept 
the tender under a bona fide claim of right. It is often exceedingly diffi 
cult under the existing law to say whether a transaction amounts to a mort¬ 
gage or a sale, and where it is ultimately found to be a mortgage, it would 
be very hard to refuse the mortgagee credit for all the necessary expenses in¬ 
curred by him whilst contesting the right to redeem. As observed in argu¬ 
ment it would put him in a worse position than a trespasser, and there seems 
no need for so stringent a rule.” 

The amendment now leaves no room for such an interpretation of the clause and 
makes it clear that the expenses cannot be allowed to be deducted from the receipts. 3 
The expenses will include even public taxes. 3 * 

It has been held, that the filing of a suit for redemption amounts to an offer 
to redeem and, therefore, a mortgagee who contests the redemption suit unsuccss 
fully is liable to account for what he receives after the institution of the suit. 4 

The words “deposits in manner hereinafter provided” have reference to a de¬ 
posit made in Court under S. 83, and the words “the amount for the time being due 
on the mortgage” under this clause have got a similar meaning as the words'“the 
amount remaining due on the mortgage” in section 83. 5 

The word “receipts” under this clause has the same meaning as the word 
“receipts” under clause (h), namely actual and gross realisations. The word 


('83) 7 Bom 185 087) (DB), Janoji v. Jana- 
fi. (The rule applied to^ an application un¬ 
der Dekkhan Agriculturists' Relief Act.) 

Section 76—Note 21 

1. CIO) 5 Ind Cas 529 (531) (DB) (All). 
Beni Prasad v. Narain Das. 

C29) 16 AIR 1929 Rang 271 (271): 124 Ind 
Cas 257, Maung Po Thet v. Dau> Shew 

■ Myin. (The liability of the usufructuary 
mortgagee to account for the mesne profits 
crises only when money is tendered to mm— 

■ The money must actually be tendered and 
a notice sent by the mortgagor asking the 
mortgagee to coma to his place and take 
the money cannot be a tender of money and 


no liability of the mortgagee arises to ac¬ 
count for the profits of the land.) 

2. (’23) 10 AIR 1923 Mad 533 (535): 47 
Mad 7: 72 Ind Cas 292 (FB). 

S. See the Report of the Special Committee 
printed on pa*e 85 (121, 122). 

3a. (’46) 33 AIR 1946 Mad 464(464):226 Ind 
Cas 535. Rajagopal Aiyar v. Karuppiah. 

4. (’17) 4 AIR 1917 Low Bur 122 (123): 9 
Low Bur Rul 18: 33 Ind Cas 735, Maung 
Po Tun v. Maung E Kha. 

5. C 19) 6 AIR 1919 Mad 272 (272): 52 Ind 

Cas 834 (DB), Mooriath Varidlh v. Kunji 
Nagayaramma. (Amount due oft the mort¬ 

gage doea not include value of improve¬ 
ments.) 
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“gross” occurring before the word “receipts” under the old clause has bwn omit- 
ted by the Amending Act of 1929. The reason for the omission has been stated by 

the Special Comittee as follows: # 

“In clause (i), the words “gross receipts” are used. This phrase was 
quite appropriate with regard to the fact that no provision was made in clause 
(h) for deducting expenses incurred for the management of the property or 
the collection of the rents and profits. Now that this provision has been 
made in clause (h), it is unnecessary to retain the word gross m clause ( 1 ). 
The same has been accordingly omitted.” 

Even after a tender or deposit, the mortgagee does not cease to be a mortga- 
gee and become a trespasser. He still continues to be a mortgagee but with a h^. 
vier liability to account. The claim by the mortgagor for the receipts from the 
mortgagee under the clause is therefore one arising from and connected withhis 
right to redeem or recover possession of the property. Where, therefore, aft r 
refusal of a valid tender or deposit by the mortgagee, the mortgagor brings a suit 
for redemption, a second suit for the recovery of the receipts alone is barred under 
0. 2 R. 2 and S. 11, Explanation IV of the Civil Procedure Code. 

22. Last paragraph.— The last paragraph of the section lays down 
that if the mortgagee in possession fails to perform any of the duties ira P ose <] ° n 
him by the various clauses and consequent loss is caused to the mortgagor , the mort¬ 
gagee may be debited with such loss at the time when accounts are taken in pur- 
suance of a decree in a redemption suit or in a suit on the mortgage The word 
“may” indicates that the section provides a cumulative remedy and does not bar 
any other remedy which the mortgagor may have under the law. Thus, if loss is 
caused to the mortgagor, he need not wait till the institution of the redemption suit, 
but can recover it by filing a separate suit for it immediately. 2 

The mortgagor, however, cannot be compelled to file a separate suit. In the 
undermentioned case 3 decided before the Transfer of Property Act, the High Court 
of Allahabad disallowed, in a suit by the mortgagee for recovery of mortgage-mo- 
ney the claim of the mortgagor to set off the amount of loss against the mortgage- 
monev on the ground that the amount of the loss was not an ascertained sum of mo- 
nev under S. Ill of the Civil Procedure Code of 1877 (now Civil Procedure Code, 
1908 0 8R 6). This case was not followed in Shiva Devi v. Jaru Heggade* where it 
was held that under S. 76 the estimate o f loss caused to the mortgagor by the failure 

(’29) 16 AIR 1929 Oudh 124 (125): 112 Ind 
Cas 434, Mahabir v. Sheo Shankar. 

2. (’29) 16 AIR 1929 Oudh 124 (125): H- 

Ind Cas 434, Mahabir v. Sheo Shankar . 
(‘May’ cannot be considered as having .tn® 
force of ‘must.’) _ , .. 

3. (’80) 2 All 252 (253) (DB), Raghu Natn 
Das v. Ashraf Husain. 

4. (’92) 15 Mad 290 (291) (DB)• ~. 
[See also (’25) 12 AIR 1925 Oudh 654 (656). 

88 Ind Cas 529 (DB), Mahomed bMr 
Khan v. Bisheswar Dayal. (Separate sun 
cannot lie for recovery of alleged w 
committed by mortgagee; the matter o 
to be settled at time of preparation 
decree for redemption.) r _ T j 

(’20) 7 AIR 1920 Oudh 24 (24): 55 Ind us 

503, Mansab Ali v. Sakhawat ' 

there is any accounting to be done betw 
the parties in respect of the mortgage trans¬ 
action whether on account of receipt of pro 
in lieu of interest or on any other acco 
arising out of the mortgage rdaUon betw 
thepartiea, that ought to have been done 
before the final decree is passed.)i 


6. (’25) 12 AIR 1925 Rang 13 (14): 2 Rang 
382: 84 Ind Cas 395, Ma Nyo v. Maung Hla 

* ?07) 34 Cal 223 (227, 228, 229, 233): 5 
Cal L Jour 192 (DB), Salyabadi Behara 

v. Mussammat Hirabati. ^ ^ 

*(’07) 31 Bom 527 (533, 534): 9 Bom L R 
958 (DB), Rukhminibai v. Venkatesh. 

(’10) 6 Ind Cas 336 (337). (DB) (Cal), Sa- 
kari Dutta v. Ainuddy. (Claim for mesne 
profits between date of tender or deposit 
and date of decree must be included in 
suit for redemption; but claim for mesne 
profits for period which intervened between 
date fixed for redemption and date of ac¬ 
tual delivery for possession may be enforc¬ 
ed in separate suit.) , 

See also the A. I. R. Commentaries onjhe 
Code of Civil Procedure, , 4th (1944) Edn., 
O. 2 R. 2, Note 18. 

Section 76—Note 22 

1. (’09) 33 . Mad 71 (73): 3 Ind Cas 433 

(434) (DB), Sivachidambara Mudatiar v. 
Kamatchi Ammal. 
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•of the mortgagee, was an item which must be considered in determining the ac¬ 
counts in settlement of the mortgage. 

Where a mortgagor fails to get the matter of the loss settled at the time of 
•the preparation of the decree for redemption, he cannot file a separate suit for the 
recovery of such loss after the passing of the decree which fixes the amount of the 
redemption money. 5 

Where the mortgagor makes a deposit in Court under S. 83 and the deposit 
is accepted by the mortgagee, a suit for redemption or on the mortgage does not be¬ 
come necessary. In such a case the mortgagor need not claim the compensation for 
the loss in the proceeding under S. 83, as the object of those proceedings is to make 
an offer irrespective of all controversy or to obtain summary redemption leaving 
any dispute about the excess to be settled by a regular suit. The mortgagor can 
bring a suit for the recovery of the loss within three years from the mortgagor’s re¬ 
entry on the property under Art. 105 of the Limitation Act. 6 

It should be noted that a mere failure of the mortgagee to perform any of 
the duties under the section is not sufficient but a loss must have been caused to the 
mortgagor by such failure. 7 

In Gopala Menort v. Narayana Kurup , 8 where part of the mortgaged security, 
while in the possession of the mortgagee, was acquired under the Land Acquisition 
Act, and the mortgagee could not put the mortgagor in possession of the whole of 
the mortgaged property, it was held that the proper course was to debit the mort¬ 
gagee with the value of the land in taking the mortgage accounts under this section, 
if the property could not be identified. 

It has been held that where the mortgagee in possession wrongfully with¬ 
holds the collections the Court can direct interest to be paid on such collections. 9 


77. Nothing in section 76, clauses (6), (d), ( g ) and (h), ap- 
Receipts in lieu plies to cases where there is a contract between the mort- 
°f interest. gagee and the mortgagor that the receipts from the mort¬ 

gaged property shall, so long as the mortgagee is in possession of the pro¬ 
perty, be taken in lieu of interest on the principal money, or in lieu of 
such interest and defined portions of the principal. 

Synopsis 

1. Scope of the section. 


2. “Defined portions of the principal.’ 


3. Mortgagor may make himself liable to ac¬ 
count though mortgagee is not liable to 
do so. 


1. Scope of the section. — Under S. 76 of the liability of the mortgagee 
in possession is, under some of the clauses thereof, absolute, while the liability un¬ 
der other clauses is subject to a contract to the contrary. In the former case, the 
parties are not at liberty to contract themselves out of the liability so imposed. 1 


5. (’25) 12 AIR 1925 Oudh 654 (656): 88 

Ind Cas 529 (DB), Mahomed Sbpr Khan v. 
Bishestvar Dayal. (The question cannot be 
gone into in an application for restitution 
under S. 144, Civil Procedure Code.) 

6. (T9) 6 AIR 1919 Oudh 125 (126): 50 I. 
C. 152, Ram Sukh v. lndar Kunwar. 

7. (’40 ) 27 AIR 1940 Pat 579 (580): 189 I. 
C. 109, Suhedar Mian v. Sheo Shankar. 

8 . (T8) 5 AIR 1918 Mad 888 (888): 40 Ind 

Cas 70 (DB). (Same course should be 

adopted if after identification the mortgagee 
is unable to give possession owing to some 
default on his part.) 

9. (’45) 32 AIR 1945 Mad 297 (298): ILR 
1946 Mad 255 (DB), Jagannath Sow 


car v. Shripalhibabu Naidu. (A mort¬ 
gagee in possession is not a trus¬ 
tee in the strict sense of the term 
but he holds a fiduciary character. A Court 
of equity, therefore, has full power to di¬ 
rect interest to be paid on collections which 
have been wrongly withheld by a mortgagee 
in possession.) 

Section 77—Note 1 

I. (’43 ) 30 AIR 1943 Oudh 38 (40): 18 Luck 
273 : 203 Ind Cas 449 (DB), Sarfraz Ahmad 
v. Mannitol. (AIR 1931 All 562: 54 All 205 
(FB) and AIR 1942 Oudh 203: 17 Luck 
727 followed.) 

* (’31) 18 AIR 1931 All 562 (566): 54 AH 
205: 136 Ind Cas 363 (FB). Mahomed Ishaq 
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due in respect of the property during his possession. 

In the cases referred to in this section it is no concent of the mo^agor, 

whether the mortgagee 1 (T “f 

t"he“usufruct“exceeds^ th e° in t e r e st or die interest and the portion of the principal as 
the case may be towards which the usufruct is to be appropriated, the mortgagee 
will "be*benefited thereby. If there is a loss, it is the mortgagee who most bear ..» 

The exemption under this section from the liability to account arises only 
1 L • Q Lntmrt to take the usufruct for the whole interest or for the whole 

££'£'<£ZS ZSZ± It.F^p-1. Th«.ppiy 

_» A • A I A 


Rap Narain. <7 Ind Cas 293 impliedly 

TO Ta AIR 1935 Pat P 18 (149): 155 Ind 
Cas 22 (DB), Kamla 

+ (’29) 16 AIR 1829 Pat 571 (573 : 120 Ind 
Cas 768 (DB), Krishnlal v. Hiralal. 

(’24) 11 AIR 1924 Oudh 92 ( 94 ): 27 Oudh 
Cas 250: 74 I. C. 95 (DB) Lai Bahadur v 
Murlidhar. (Mortgagee’s duty under 5. 76 
(c) is absolute.) __.. 

(’19) 6 AIR 1919 Mad 322 < 3 28, 329): 41 

Mad 959: 49 Ind Cas 291 (DB), Mpenakshi- 
sundara v. Rathanasami Pillai. 

(’42) 29 AIR 1942 Oudh 203 ( 20 4 ): 1? Luck 
727: 198 Ind Cas 234 (DB), Mt. Fandunnsi 
sa v. Ejaz Rasool. (Terms of S. 76 (g) an 
(h) are absolute.) 

Also see S. 76, Note 12. . . ...» 

r But see (’ll) 9 Ind Cas 978 (978) (All), 

Ram Pershad V. Khtm Karan. (Express ag- 
reement between mortgagor and mortgagee 
that former will not claim accounts debars 
him from claiming accounts.)] 

2 (’47 ) 34 AIR 1947 Mad 197 (200): I L R 
(1947) Mad 411 (DB), Sundoram Aiyar v. 

Valia Mannadiar. _ 

(’46) 33 AIR 1946 Pat 36 (37): 24 Pat 545. 
226 Ind Cas 112 (DB), Ram Ranbijoy v. 
Badri Upadhya. 

(’42) 29 A I R 1942 Oudh 189 (191): 17 

Luck 297: 197 Ind Cas 471 (DB), Tajam- 
mul Husain Khan v. Amiruddin. (Simple 
mortgagee redeeming prior usufructuary 
mortgage under which the mort- 
gagee was entitled to appropriate proths 
towards interest and obtaining possession of 
the property—Simple mortgagee acquire! 
all the rights of usufructuary mortgagee and 
is not liable to account—Fact that in suit on 
his mortgage he has allowed set off to mort¬ 
gagor for profits received against interest 
due will not make him I|^leforaceountS;f 
+ (’33 ) 20 AIR 1933 P C 136 (141): 144 Ind 
Cas 1025 (PC), Bachchulal v. Mahomed 

mf'll AIR 1924 Oudh 92 (94): 27 Oudh 
A. *»en. 7 a Tnft 95 (DB). Lai Bahadur 


v. Murlidhar. 

(’66) 6 Suth W R 283 (284) (DB), Munnoo • 
lal v. Reel Bhooban. (Case under S. 4 of 
Act XXVIII of 1855.) 

(’37) 24 AIR 1937 All 317 (318, 319): 168 

Ind Cas 683 (DB), Ram Dayal v. Mukat 
Manohar. (Mortgage with possession—Mort¬ 
gagee to hold possession in lieu of interest 
—Rate of interest not specified—No liabili¬ 
ty of mortgagee to account.) 

[See also (’45 ) 33 AIR 1946 Oudh 83 (86) : 
21 Luck 124: 223 Ind Cas 539 (DB), 
Ram Paltan V. Murli Dhar. (Mortgagee 
to remain in possession in lieu 
of principal and interest for a 

term of years—Simple money decree pass¬ 
ed in his favour under S.14, U.P. Encumbered 
Estates Act (25 (XXV) of 1934), before 
expiry of term—Suit by mortgagor for pro¬ 
fits realised by mortgagee from date of ap¬ 
plication under S. 4 and date of decree— 
Burden of proving amount of profits realised 
by mortgagee lies on mortgagor as mortga¬ 
gee was exempt from keeping accounts un¬ 
(’31) 134 Ind Cas 95 (96) (DB), (Cal), Os¬ 
man All v. Faijiman Beiva. 

(1864) 2 Mad H C R 289 (290) (DB) , Ven- 
hatachellam PiUay v. Tirumda Chan.] 

2a. (’43 ) 30 AIR 1943 Oudh 433 (434): 210 
Ind Cas 324: 19 Luck 286 Mun Lal v. Go/o- 

2bM’46) 33 AIR 1946 Pat 36 (37): 24 Pat 
545: 226 Ind Cas 112 (DB), Ram Rambijoy 

[See 8 also] (’36)23 AIR 1936 Pat 312 (313): 
163 Ind Cas 55 Kesha ham v. Ram Lal Sahu 

(Mortgagee in possession paying municipal 
taxes—Rent agreed to be set off against 
principal and interest-Mortgagee is enuO- 
ed to set off municipal taxes in mortgage 

3.(-47) Un 34 AIR 1947 Mad 197 (200): I L R 
(1947) Mad 411 (DB), Sundoram Aiyar v. 

(’14) 1 AIR 1914 Nag 16 (lJh JO Nag L 
R 9: 23 Ind Cas 131, Han ▼. Shndhar. 

Also see S. 76 Note 8. 
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the mortgagee has to hand over a fixed portion of the rents and profits to the niort- 
gagor, or where the mortgagee is to appropriate the rents and profits in lieu of a por¬ 
tion of the interest . 4 In Muhammad Sadiq v. Harakh Narain y u Courtney-Terrell, 

C. J n observed as follows: 

“Now the liability to account of a mortgagee in possession depends en¬ 
tirely upon whether under the contract he has to hand over from time to 
time anything of the rents and profits to the mortgagor, for, of such money 
he is a trustee for the plaintiff until it is paid over. In cases where only a 
portion, fixed or proportionate of such rents and profits is to be retained by 
way of interest, the liability to account is clear. Similarly, where the whole 
of the rents and profits are to be retained in reduction of a fixed rate ol in¬ 
terest and the mortgagor must pay the balance of the fixed rate from some 
other source, it is clear necessary to account because the mortgagee is in pos¬ 
session and the mortgagor cannot otherwise know how much excess he may 


have from time to time to pay. 

“Where however he is entitled to retain the whole of the rents and pro¬ 
fits and where, as in this case, his liability to make the stipulated payments 
to or on behalf of the mortgagor is independent of the amount of such rents 
and profits as he may in fact receive from the property, there can be no 
reason to call upon him to account. The failure to pay over the stipulated 
amounts to the mortgagor is the failure of a debtoj and not the failure of a 
trustee to account satisfactorily for the property of another, and there is no 
reason to hold him liable to account with yearly rests or to apply the sums 
which he annually fails to pay in reduction of the capital of the loan. 

The question whether the mortgagee is or is not liable to account has to be 
decided with reference to facts of each case upon a consideration of the mortgage 


deed ' 41 ’ Generally, if the parties agree that the rents and profits are to be taken in 
lieu of interest/ it is wholly unnecessary to mention the rate of interest. But it 
does not necessarily follow that simply because the rate of interest « mentioned, the 
parties must have intended that there is to be accounting between them. _. 


4 (’43 ) 30 AIR 1943 Oudh 38 (41): 18‘Luck 
273: 203 Ind Cas 449 (DB), Sarfraz Ahmad 
v. 'Mannitol. (Mortgagee to pay a fixed sum 
every year to mortgagor as surplus profits 
after appropriating net profits towards wte- 
re6t —Held, section was not applicable.) 
t(‘36) 23 AIR 1936 Pat 583 <584) : 166 , 

Cas 545 (DB), Mahomed Sadiq v. Harak Na- 

('35^*22 AIR 1935 Pat 148 (149): 155 Ind 
Cas 22 (DB), Kamla Prashad v. Barndeo. 
(’42 ) 29 AIR 1942 Oudh 203 (204) : 17 Luck 
727: 198 Ind Cas 234 (DB), Mt. Fandunms - 

Ifl” ««'(WTlnd Os 293 (294) (All), 
Shafiunnissa v. Fazalrab. (Submitted not 
• correct—Impliedly overruled on a different 
point in AJR 1931 All 582. ) 1 
4a (’36 ) 23 AIR 1936 Pat 583 (584, 585): 166 

4b" 46)33 AIR 1946 Oudh 83(86): 21 
124: 223 Ind Cas 539 (DB), Ram Paltan v. 
Murli Dhar. (Mortgagee to remain in pos¬ 
session for a certain penod in lieu of into- 
rest and principal—He is not liable to ac- 

(•£) n 3l f0 AIR rofi 1944 Oudh 238 (238): 218 

Ind Cas 338 (DB), Ram Asrey v. Rameshwar 
Prasad. (Application for leave to appeal to 
Privy Council from AIR 1942 Oudh 499: 18 


Luck 484.) 

5 (’42) 29 AIR 1942 Oudh 499 (501): 18 

Luck 484 : 203 Ind Cas 434, Rameshwar Pra¬ 
sad v. Ram Asrey. (Mortgagee to take pos¬ 
session of shops in certain contingency 
and thereafter to appropriate rent to¬ 
wards interest—Mortgagor entitled to redeem 
on paying entire principal with interest prior 
to possession in lump sum—Case held covered 
by S. 77—Mention of rate of interest in deed 
held not conclusive as to accounting. AIR 
1934 Oudh 220: 10 Luck 70 followed.) 

(’34) 21 AIR 1934 Oudh 220 (221, 222): 10 
Luck 70: 148 Ind Cas 903 (DB), Mahmood 
All v. Ali Mirza. 

f See (’44) 31 AIR 1944 Mad 501 (502), /a- 
gannadham v. Narsinmham. (Usufructuary 
mortgagee to appropriate rents of mortgag¬ 
ed property fixed at Rs. 50 per year 
in lieu of interest fixed at 8 per cent, per 
annum on principal amount which would 
come to Rs. 50 per year—Mortgagee to deli¬ 
ver possession on payment of principal am- 
amount on expiry of term —Held that the 
mention of interest at a particular ra*e could 
only be regarded as made for the pu.pose of 
assessing the return to the mortgagee on tho 
amount invested by him on the estimated 
yield and did not render the mortgagee liable 
to account.) 3 




1350 [S77NIJ 


receipts in lieu of interest 


Illustrations. 

(1) Where the mortgage-deed provided: “the mortgagee shall ^appropriate 
for profits and the mortgagee having no claim for interest, the rrivy 
Council held that the mortgage-deed was “a contract” within the mean¬ 
ing of S. 77 and that the mortgagees were not liable to account. 6 

the surplus profits towards interest, we, the mortgagors having no claim 

(2) A usfructuary mortgage-deed of an occupancy holding provided that the 
mortgagee was to take the profits in lieu of interest after payment of 
rent to the Zamindar. The mortgagor was to redeem on payment of the 
mortgage-money in a lump sum. During the subsistence of the mort¬ 
gage the mortgagee escaped the payment of the rent to the Zamindar for 
some years. The question arose as to who was to get the benefit of 
those sums, which should have been paid to zaminder, but which, as a 
matter of fact, were not paid. It was held that the mortgagee was en- 
titled to the benefit of such non-payment. 7 

(3) Where a mortgage-deed provided that after payment of Government re¬ 
venue and malikana to a third person, all the profits should go to the 
mortgagee, the mortgagors having no concern with them, it was held that 
the mortgagee’s failure te pay the malikana did not render him liable to 
account, as the mortgagor suffered no specific loss and that the utmost 
that the mortgagors could be allowed to claim was that they should be in¬ 
demnified against the contingency of a valid claim for arrears of malir 
kana being made against them after their recovery of possession. 8 

(4) The principal terms of a mortgage-deed were that the mortgagees were 
to take possession and to receive the profits in lieu of interest. They 
were, however, to pay malikana to the mortgagors. The malikana was 
not paid. It was held that the mortgagees were liable to account and 
that the mortgagors were entitled to redeem on payment of the princi¬ 
pal after deducting the malikana for the years for which it was not 

paid. 9 

(5) A sub-mortgagee deed recited that the sub-mortgagor would repay the 
mortgage-money with interest at a certain rate, that the sub-mortgagee 
was to be in possession, and that after paying the annual Government 
revenue, the balance was to be appropriated towards the interest. It 
was held that the sub-mortgagor was not entitled to ask for an 

account. 10 ? 


(6) A usfructuary mortgage-deed set out the annual profits according to 
the rent roll and allowed the remission of establishment charges, rent, 
cess, etc. That left a net profit of Rs. 110, out of which Rs..80 was to 
be set off against interest, and the balance against the principal. The 
area and the income of the property were liable to variations. It was 
held that the parties did not intend to have their rights and liabilities 
adjusted on the basis of the actual figures mentioned in the document 
and that, therefore, the mortgagee was not exonerated from his liability 

to account. 11 _ 


6 . (’33 ) 20 AIR 1933 P C 136 (141): 144 Ind 
Cas 1025 (PC), Bachchu Lai v. Mahomed 

7. Cli) 10 Ind Cas 113 (113) (All), Fakir 
Muhammad v. Ali Sher Khan. 

(’41) 28 AIR 1941 Mad 549 (550): 198 Ind 
Cas 519 (DB). Paru Amma v. Kclu Kurup. 
(Reversing AIR 1940 Mad 686.) 

Also see S. 76, Note 8. . _ _ ,. 

8 . (’29) 16 AIR 1929 Pat 37 (39) : 7 Pat 44: 

114 Ind Cas 473 (DB), Raghubar Narayan 

v. Mohit Narayan. 


9. (’24) 11 AIR 1924 All 591 (592): 46 All 
633 : 82 Ind Caa 25 (DB), Behari Lai v. Stub- 
Id. 

(’80) 2 All 455 (460): 4 Ind Jur 583 (DB), 
Basant Red V. Kanauji Ld. 

Also see S. 62, Note 6. 

10. (’34) 21 AIR 1934 Oudh 220 (221, 222) : 
10 Luck 70: 148 Ind Caa 903 (DB), Mah 
mood Ali v. Ali Mina. 

11. (-19) 6 AIR 1919 0.1 314 (316) : 53 Ind 
Cm 59 (DB). Surendro Nath v. Kshidndra. 
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(7) The terms of a usufructuary mortgage provided that out of the annual 
profits the revenue should be paid by the mortgagee and the balance 
should be appropriated as the interest. The mortgagee failed to pay 
the revenue for some years, and the mortgagor was compelled to pay it. 
The mortgagor was held entitled to charge against the mortgagee the 
amount of revenue he had been compelled to pay by reason of the mort¬ 
gagee’s default. 12 

See also the undermentioned cases. 13 


12. (’84) 6 All 303 ( 308): 1884 All W N 92 
(DB), Jaijit Rai v. Gobind Tiwari. 

13. (’44) 31 AIR 1944 All 232 (233): I L R 
(1944) All 349 (DB), Ganga Sahai v. Tejpal 
Singh. (Mortgage with possession—Mortga¬ 
gee to set off usufruct towards interest— Held, 
mortgagee was not liable to keep accounts— 
Fact that the mortgagee was liable for pay¬ 
ment of revenue then assessed on the proper¬ 
ty but that the mortgagor was liable for any 
further assessment made during the period of 
mortgage would not render the mortgagee 
liable to keep accounts.) 

(’44) 31 AIR 1944 Mad 501 (502), Jaganna - 

dham v. Narasimham. (Usufructuary mort¬ 
gage for Rs. 625 with interest at the rate of 
8 per cent, per year which would amount to 
Rs. 50 per year—Mortgagee to remain in pos¬ 
session for a period of 60 years and to enjoy 
the rents of the mortgaged lands which were 
fixed at Rs. 50 in lieu of interest on the prin¬ 
cipal—After expiry of period mortgagee to 
deliver possession on payment of principal 
amount—Suit for redemption by mortgagor 
before the expiry of the period on the ground 
that debt was discharged by operation of Mad¬ 
ras Agriculturists’ Relief Act (IV of 1938) 
Held that though interest at a particular rate 
was mentioned, there being no provision in 
the deed that if the -yield of the property was 
less than the estimated rent of Rs. 50 the 
mortgagor was liable to make good the defi¬ 
ciency or if the yield was more, the mortga- 
gees were accountable to the mortgagor lor 
the excess over such rent, the receipt of the 
profits by the mortgagees could not be re¬ 
garded as payments by the debtor for the 
purpose of S. 8 (2) of Act IV of 1938. Hence 
the debt was not discharged. AIR 1943 
Mad 100: ILR (1943) Mad 195 relied on.) 

(’43 ) 30 AIR 1943 Oudh 38 (41): 18 Luck 
273: 203 Ind Cas 449 (DB), Sarfraz Ahmad 
V. Mann dal. (Usufructuary mortgage—Mort¬ 
gagee to appropriate net profits after deduct¬ 
ing revenue payable, and the interest due to 
prior mortgagee, towards interest fixed at 6 
per cent, per annum—A fixed balance was to 
be paid to mortgagor every year as surplus 
profits—Mortgagor by a separate deed also 
agreeing that the nazarana and saer income 
will not form part of interest but would be 
appropriated by mortgagee as his own i n ^™* 
without any liability for accounting Held 
that the mortgagee was liable to account for 
the reidisation of saer income in addition to 
the gross rental of the property.) 

(’42 ) 29 AIR 1942 Oudh 499 (501): 18 Lack 
484: 203 Ind Cas 434, Rameshwar Prasad v. 


Ram Asrey. (Mortgagee to take possession of 
shops in certain contingency and thereafter to 
appropriate rent towards interest—Mortgagor 
entitled to redeem on paying entire principal 
with interest prior to possession in lump sum 
—Case held covered by S. 77 and mortgagee 
is not liable to account—Mention of rate of 
interest in deed held not conclusive as to ac¬ 
counting.) 

(’32) 19 AIR 1932 All 500 ( 501): 142 Ind Cas 
889 (DB), Durga Shanker v. Ganga Sahai. 
(Mortgage deed stating that interest on mort¬ 
gage-money and profit of mortgaged property 
would be equal—No mention as to payment 
of rent—Mortgagee was disallowed th: amount 
of rent which he paid to the zamindar.) 

(’14) 1 AIR 1914 Nag 16 (17): 10 Nag L R 
9: 23 Ind Cas 131, llari v. Shridhar. (Mort¬ 
gagee to pay land revenue and balance to be 
appropriated towards interest— Mortgagee 
held must suffer if there was loss—No en¬ 
quiry as to profits held could be permitted.) 

(’26) 13 AIR 1926 Cal 1239 (1239): 97 Ind 
Cas 412 (DB), Krishna Charan Sukladas v. 
Nitya Sundari Devi. (Mortgagee put in pos¬ 
session in lieu of interest—He is only enti¬ 
tled to principal and not any interest.) 

(’25) 12 AIR 1925 Oudh 114 (116, 117): 28 
Oudh Cas 100 : 82 Ind Cas 406 (DB), Sitla 
Sahai v. Dhun Singh. (Mortgage deed pro¬ 
viding that the mortgagee to claim no interest 
and mortgagor to claim no profits of mort¬ 
gaged property—Mortgagee held not liable to 
account at time of redemption.) 

(’89) 1889 Bom P J 18 (DB), Babajee v. La- 
tia. (Mortgagee to appropriate profits towards 
interest, to be calculated at agreed rate—If 
profits not sufficient to cover interest, mort¬ 
gagor undertaking to pay balance—Mortgagee 
held liable to account.) 

(’ll) 11 Ind Cas 713 (717) (DB) (Cal), Ram 
Awatar Singh v. Tulsi Prosad Singh. (Mort¬ 
gagee to pay fixed sum annually to mortgagor 
—Balance of profits to be utilized towards re¬ 
venue and interest—Annual profits never paid 
in cash—Mortgagee held liable to account.) 

(’14) 1 AIR 1914 Mad 661 (662): 21 Ind Cas 
701 (DB), Parasurama Pattar v. Venkatacha- 
lam. (Karipanayam deed—Profits to be ap- 
priated towards interest—200 paras of paddy 
to be delivered annually to mortgagor—No 
accounts to be taken—Mortgagee held liable 
to be debited with the payments be had not 
made to the mortgagor.) 

(’30) 17 AIR 1930 Mad 160 (163): 124 Ind 
Cas 282 (DB), Seshayya v. Lakshminarasirtiha 
Rao. (Mortgagee to appropriate annually 
fixed sum towards principal debt and into- 
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2. “Defined portions of the principal.”— Suppose, a mortgage-deed, 
after providing for the interest, provides that the mortgagee should he in posses* 
sion, and should appropriate a fixed, sum out of the rents and profits towards the 
principal debt. Can this be said to be a contract that the receipts of the property 
should be taken in lieu of interest and “defined portions of the principal” within 
the meaning of this section? In Seshayya v. Lakshminarasimha Rao, 1 Justice Ven- 
katasubba Kao doubted if the section applied to such a case. The reason given was 
that the ratio between the principal debt and the fixed sum to be appropriated does 
not remain constant throughout the period of he mortgage. 

3. Mortgagor may make himself liable to account though mortga¬ 
gee is not liable to do so.— The fact that the mortgagee is not liable to account 
by virtue of S. 77 does not mean there is to be no accountability on either side. It 
ts not inconsistent with the provisions of S. 77 that the mortgagor should impose up¬ 
on himself a liability to make good certain possible dificiencies in profits, although 
the mortgagee is not liable to account. 1 

-- - - V 


Priority . 


78. Where, through the fraud, misrepresentation or gross 
Postponement of neglect of a prior mortgagee, another person has been 
prior mortgagee. induced to advance money on the security of the mortgag¬ 
ed property, the prior mortgagee shall be postponed to the subsequent 
mortgagee. 

Synopsis 


1. 

2 . 

3. 

4. 

5. 



7. 

8 . 


Scope of the section. 

“Fraud.” 

“Misrepresentation.” 

“Gross neglect.” 

Prior mortgagee failing to obtain or 
parting with title-deeds whether guil¬ 
ty of gross neglect. 

A prior mortgagee by deposit of title- 
deeds not obtaining all the title- 
deeds, whether guilty of gross neg¬ 
lect. 

Laches on the part of the prior mort¬ 
gagee in instituting hiB suit whether 
amounts to gross neglect. 

“Fraud, misrepresentation or gross 


neglect” must be the proximate 
cause of the inducement. 

9. Subsequent mortgagee having notice 
of the prior mortgage cannot ob¬ 
tain priority over the prior mortga¬ 
gee. 

10. The section applies to mortgagees. 
10a. Prior mortgagee losing priority— 

Mortgagor's liability to him is not 
affected. 

11. Burden of proof. 

12. Distinction between Section 78 and 
latter part of section 93. 

13. Law in the Punjab. 

14. Priority by estoppel. See Note 16 on 

S. 48. 


TOPIC INDICATOR 

Effect of non-possession of title-deeds by the Liability of purchaser not agected. See Note 
first mortgagee. See Notes 5 and 6. 10. 

Effect of registration of prior mortgage. See 
Note 5. Priority forfeited by fraud. See Note 2. 


rest, and pay fixed stun to mortgagor—Mort¬ 
gage debt thus to be discharged within 55 
years—Annual payments not made—Mortga¬ 
gee held liable to account. AIR 1925 Mad 
825 affirmed.) 

(’12) 16 Ind Cas 217 (218) (DB) (Mad), 
Ranganatha V. Paripurnam. (Where a mort¬ 
gage-bond stipulates for the appropriation, of 
profits towards interest without mentioning 
the rate of interest, and a portion of the prin¬ 
cipal amount is received by the mortgagee, 
the Court in its decree should direct the ap¬ 
propriation of a portion of the rent propor¬ 
tionate to the balance of principal remaining 
unpaid towards interest and hold the mortga¬ 
gee accountable for the balance—If no por¬ 
tion of the amount paid would be debitable 
towards the principal, no question of account¬ 
ability for the profits would arise.) 


(’18) 5 AIR 1918 Oudh 432 (434): 47 Ind Cas 
161 (DB), Prag v. Mohan Lai. (Notwithstand¬ 
ing the terms of the mortgage, accounting 
becomes essential where the mortgagee has 
failed to carry out his part of the contract.) 

(’04 ) 27 Mad 86 (92) (DB), Gopal Row v. 
Narasimha Row. (Interest to be appropriated 
out of rents—No liability to pay it) 

Section 77—Note 2 

1. (’30) 17 AIR 1930 Mad 160 (163): 124 Ind 
Cas 282 (DB). 

Section 77—Note 3 

1. (’41) 28 AIR 1941 Oudh 380 (382, 383): 
194 Ind Cas 405 (DB), Kirat Singh v. Ram 
Saran. (Profits to be appropriated in lieu of 
interest—Mortgagor covenanting to make 

good loss arising from reduction of profits— 
Profits reduced by remission of rent—Mort¬ 
gagor liable to make good deficiency.) 
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1. Scope of the section.— This section provides an exception to the ge¬ 
neral rule laid down in S. 48, 1 and provides that a prior mortgagee forfeits his 
priority to which he is entitled under the general rule and is postponed to a sub¬ 
sequent mortgagee, if, through the fraud, misrepresentation or gross neglect of the 
prior mortgagee, the subsequent mortgagee is induced to advance money on the se¬ 
curity of the mortgaged property. 2 The section is based on the law of estoppel. 
The principle is that a subsequent mortgagee who is, in fact, misled by the mortga¬ 
gor taking advantage of the conduct of the prior mortgagee can, as against the prior 

mortgagee, take advantage of his conduct. 4 

The words “fraud, misrepresentation or gross neglect” in the section point 
to three different kinds of conduct and are disjunctive. Not being co-extensive in 
their meaning one cannot be dehned in terms of the other. 5 


2 “Fraud.”_ The Act does not contain any definition of fraud. It is, 

however* defined m S. 17 of the Contract Act, 1872, and this definition would be 
applicable for the purposes of this Act in view of section 4. 

Where a subsequent mortgagee takes his mortgage at the instance of the prior 
mortgagee who fraudulently conceals the fact that he has a prior mortgage, the 
prior mortgagee will be postponed to the subsequent mortgagee. 1 

A subsequent mortgagee claiming relief against the prior mortgagee on the 
ground of fraud must plead fraud and must specifically set out the particulars ot 

the fraud alleged. 2 * _ _ 


Section 78—Note 1 

l.t(’36 ) 23 AIR 1936 Cal 283 ( 284): 63 Cal 
880; 165 Ind Cas 332 (DB), Dharam Mohan 

Sind 179 (186): 23 Sind 
L R 97: 112 Ind Cas 722 (DB), Cowasji Je- 

('30?^17 & AHt ?930 Lah 920 (927 ): 11 bah 
564: 129 Ind Cas 21 (DB), Ralh Brothers of 
Karachi V. Punjab National Bank Ltd. 

(*30) 17 AIR 1930 Cal 22 (23): 56 Cal 868. 
121 Ind Cas 625, Lloyds Bank, Ltd. v. P. E. 

<4 U ) Zt 22 r VlR 1935 Uh 887 ( 888): 160 Ind 

rsSrmiTiafflP'c Sn «S>: si 

Cal 86: 1 Rang 637 : 50 Ind App 

AViS•£"<£“» «>.» - 

Cas 871 (DB), Kshetranath v. Harasukhdas 

2. B (W 3 21 <i AiR 1934 Nag 29 (30): 30 Nag L 
R 196: 154 Ind Cas 904, Rangappa v. lma- 

(’29?* 16 AIR 1929 Rang 298 (300): 123 Ind 

Cas 141, Ba Hlaing v. Sit Hauk. 

+ (’35) 22 AIR 1935 Lah 887 ( 889): 160 Ind 
Cas 107 (DB), Ram Dass V. Raha Ram—Jo- 

(’89M2 Mad 429 (433), Damodara v. Soma- 

(.^a All 324 (339, 340): 1886 All W N 101 
(DB). Sita Ram v. Amir Begam. 

*(*33) 20 AIR 1933 All 299 ( 300): 146 Ind 
T Cas 488 (DB), Raton Lai v. Mukandi Lai. 
(For the application of thU section it must 
be proved that fraud, misrepresentation or 
grow neglect of the prior mortgagee was the 
Jrorimata cause for the advance of money by 


subsequent mortgagee—If it is not the proxi¬ 
mate or the primary cause but only one of 
the various contributory factors which led the 
subsequent mortgagee to advance money, this 
section will not apply.) 

3. (’18) 5 AIR 1918 Cal 411 (411): 45 Ind 
Cas 986 (DB), Sukhiuddin v. Sonaulla. 

Also see S. 48, Note 16. 

4. f(’32) 19 AIR 1932 Cal 589 (593): 59 Cal 
781: 140 Ind Cas 662 (DB), Surendra Mohan 
v. Mohpndra Nath. 

(’27) 14 AIR 1927 Cal 538 ( 542): 102 Ind Cas 
871 (DB), Kshetra Nath v. Harasukdas Bal 
Kissen Das. 

(1884 ) 26 Ch D 482 ( 492): 53 L J Ch 629: 51 
L T 806: 32 W R (Eng) 626, Northern Coun¬ 
ties of England Fire Insurance Co. v. IFhipp. 
[See also (’06) 1906 Pun L R No. 23, p. 81 
(83) (DB), Kanshi Ram v. Badda .] 

5. * (’16) 3 AIR 1916 Cal 33 (39): 43 Cal 
1052: 34 Ind Cas 115 (DB), Nand Lai 
Roy v. Abdul Aziz. 

(’32) 19 AIR 1932 Cal 589 (594): 59 Cal 781: 
140 Ind Cas 662 (DB), Surendra Mohan v. 
Mohendra Nath. 

t(’34) 21 AIR 1934 Nag 29 (31): 30 Nag L R 
196: 154 Ind Cas 904, Rangappa v. Imarnud- 
din. 

Section 78—Note 2 

1. (’69) 11 Suth W R 286 (288) (DB), Bharat 
Lai v. Gopalsaran Lai. 

[See also (1740) 26 E R 427 (427): 2 Atk 49: 

Bam (Ch) 101, Berrisford V. Milward. 

(1699) 23 E R 833 ( 833): 2 Vera 370, Draper 
v. Borlacp. 

(1706) 23 E R 958 (959): 2 Vera 554, Ibbott- 
son v. Rhodes.) 

2. (’30) 17 AIR 1930 Cal 22 (28): 56 Cal 868: 
121 Ind Cas 625, Lloyds Bank v. P. E. Gaidar 
& Co. 
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3. “Misrepresentation.”— 7 he definition of the world “misrepresenta¬ 
tion” as given in S. 18 of the Contract A ct, 1872, is as follows: 

“Misrepresentation means and includes— 

(1) the positive assertion, in a manner not warranted by the information of 
the person making it, of that which is not true, though he believes it to 
be true; 

(2) any breach of duty which, without an intent to deceive, gains an advant¬ 
age to the person committing it, or any one claiming under him, by mis¬ 
leading another to his prejudice or to the prejudice of any one claim¬ 
ing under him; 

(3) causing, however, innocently, a party to an agreement to make a mis¬ 
take as to the substance of the thing which is the subject of the agree¬ 
ment.” 

It is in the above sense, that the word “misrepresentation” must be taken to 
have been used in this section. 1 It will cover cases which are called cases of “cons¬ 
tructive fraud” in the Courts of Equity in England, in which there is no intention 
to deceive, but where the circumstances are such as to make the party, who derives 
a benefit from the transaction, equally answerable in effect as if he had been actuated 
by motives of fraud or deceit. 2 In the undermentioned case, 3 a prior mortgagee 
endorsed an acknowledgment of full satisfaction on the back of the mortgage-deed 
and handed over the deed to the mortgagor. The amounts paid by the mortgagor 
were, in fact, paid not towards the satisfaction of the mortgage in question, but to¬ 
wards the satisfaction of a different mortgage and this fact ought to have been with¬ 
in the knowledge of the prior mortgagee. It was held that the prior mortgagee 
had made a “misrepresentation” within the meaning of S. 18, clause (1) of the 
Contract Act; and that he must be postponed to the subsequent mortgagee, who ad¬ 
vanced money on the security of the mortgaged property under the belief that the 
prior mortgage was discharged. 

A prior mortgagee, on hearing that the mortgagor is again mortgaging the 
property for the second time, is not under a duty to inform the intending mortga¬ 
gee that he has a previous mortgage. The mere circumstance, that the mortgagee, 
on knoving that the mortgagor was dealing with the property, kept silent is, there¬ 
fore, not sufficient to postpone him to the subsequent mortgagee. 4 But if .with full 
knowledge of his own title, he stands by and allows the mortgagor to deal with the 
property as if it was unencumbered and misleads the subsequent mortgagee into the 
belief that he was taking a security which is otherwise unencumbered, he is post¬ 
poned to the subsequent mortgagee. 5 Thus, in the undermentioned cases 6 a prior 

Section 78—Note 3 ('73) 1 Ind App 144 (156): 21 Suth W R 21 

1. (T6) 3 AIR 1916 Cal 33 (39): 43 Cal 1052: (21, 22) (PC), Munnoo Loll v. Lalla Choo- 

34 Ind Cas 115 (DB), Nanda Lai Roy v. Ab- nee Lai. (Do.)] 

did Aziz. 5. (’68) 3 Agra 402 (406) (DB), Rai Seeta 

t(’34) 21 AIR 1934 Nag 29 (30, 31): 30 Nag Ram v. Kishun Doss. 

L R 196: 154 Ind Cas 904, Rangappa v. Ima- f(’76) 1 All 303 ( 306): 1 Ind Jur 314 (DB), 
muddin. Salamat Ali V. Budh Singh. 

2. (’78) 3 Bom 242 (267), The O. B. Corpo■ [See also (’90) 14 Bom 506 (510) (DB), Chin - ' 

ration v. John Fleming. (Case of cancella- taman v. Dareppa. (Prior mortgagee and *ub- 

tion of a deed on the ground of misrepresent sequent purchaser.) 

tation under S. 18, Contract Act.) (1870) 2 N W P H C R 315 (319) (DB), Me 

3. (’34) 21 AIR 1934 Nag 29 (30, 31): 30 Nag Connell v. Maypr. (Do.) 

L R 196: 154 I. C 904, Rangappa v. Ima - (’87) 12 Bom 33 (36) (DB), Govindrav y. Rath 
muddin. Ji. (If, upon general principles of equity, the 

4. t(’76) 1 All 303 (306): 1 Ind Jur 314 (DB), conduct of the purchaser of equity of re- 

Salamat Ali v. Budh Singh. demption is such as to amount to a standing 

(1865) 4 Suth W R 45 (47) (DB), Luchmun by, and allowing the prior mortgagee to make 

Suhae Chowdhry v. Gujraj Jha. further advances to the mortgagor on the $e- 

[See also (’90) 14 Bom 506 (510) (DB), Chin- curity of the same property under the auppo- 

taman v. Darpppa. (Prior mortgagee and sub- sition that the mortgagor is still the owner of 

sequent purchaser.) the equity of redemption, such conduct would 
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mortgagee attested the subsequent mortgage deed which made no mention of the 

£ rior mortgage; but which on the contrary stated that the property was unencum- 
ered. It was held that the prior mortgagee was not guilty of any intentional fraud 
but by his conduct lost his priority as with full knowledge of his own title, he stood 
by and allowed the mortgagor to deal with the property as if it was unencumbered 
while the subsequent mortgagee acting under the belief that there was no prior en* 
cumbrance advanced money on the security of the property. 


4. Gross neglect. — The term “gross neglect” is not defined anywhere 
in the Transfer of Property Act. The term, as used in this section, may be said to 
mean a failure on the part of the prior mortgagee to take such reasonable precau¬ 
tions against the risk of a subsequent mortgagee being deceived as in the circums¬ 
tances renders it unjust that the prior mortgagee should retain his priority. 1 A de¬ 
finition of the term in any precise words is not practicable, nor desirable, and each 
case must depend upon its particular circumstances 2 Thus, an act or omission that 
would amount to gross neglect in the case of a banker or a man of business might 


give the mortgagee a better equity.) 

(’73) 1 Ind App 144 (156): 21 Suth W R 21 
(21, 22) (PC), Munnoo Loll v. Lalla Choo- 
nee Loll. (Prior mortgagee and subsequent 
purchaser.) ] 

6. (’68) 3 Agra 402 (406) (DB), Rai Speta 
Ram V. Kishun Dass. 

(76) 1 All 303 (306,307):! Ind Jur 314 (DB), 
Salamat Ali v. Budh Singh. (Mere attestation 
by prior mortgagee of a subsequent mortga¬ 
ge in favour of another person is not suffi¬ 
cient to create estoppel against him, if he is 
not aware of the contents of the deed.) 

[See also (1718) 24 E R 440 (441): 1 P Wins 
393: 2 Eq Cas Abr 612, Mocatta v. Mur gat- 
royd. (Attesting witness was presumed to 
know the contents of the deed.) 

Section 78—Note 4 

l.*(*30) 17 AIR 1930 Cal 22 (28, 29): 56 Cal 
868: 121 Ind Cas 625, Lloyds Bank , Ltd. v. 
P. E. Guzdar & Co. (The Court must be sa¬ 
tisfied that the subsequent encumbrancer was 
induced directly and not remotely to advance 
money by reason of the gross neglect of the 
prior mortgagee.) 

(’38 ) 25 AIR 1938 Mad 87 (89): 176 Ind Cas 
757, Samarapurp Chetty v. Thangavelu Chet- 
ty. (It would be ‘gross neglect’ within the 
meaning of S. 78 of the T. P. Act, if a prior 
mortgagee has by any act or omission of his 
enabled the mortgagor to deal with the pro¬ 
perty as if it is not encumbered.) 

11*34) 21 AIR 1934 Nag 29 (31): 30 Nag L R 
196: 154 Ind Cas 904, Rangappa v. Imamud- 
din. (Mortgage deed endorsed by mortgagee 
•* fully satisfied—Presumption of satisfaction 
is strong—Subsequent mortgagee advancing 
money is justified in acting on footing that 
mortgage was discharged.) 

[See also (’36 ) 23 AJR 1936 Cal 283 (288): 63 
Cal 880: 165 Ind Cas 332 (DB), Dhoroni 
Mohan v. Pramatha Nath. (It must at least 
be carelessness of so aggravated a nature as 
to amount to neglect of precautions which 
the ordinarily reasonable man would have 
observed and to indicate an attitude of men¬ 
tal indifference to obvious risks. Case law 

_ discussed.)] 

RtC80) 17 AIR 1930 Cal 22 (29): 56 Cal 
868: 121 Ind Cas 625, Uoyds Bank v. P. E. 


Guzdar & Co. 

(’08) 31 Mad 7 (10): 17 Mad L Jour 499 (DB) 
Rungaswamy Naiken v. Annamalai MudalL 
(’30) 17 AIR 1930 Rang 246 (247): 126 Ind 
Cas 641 (DB) # Ramanathan Chettyar v. Ata 
Ma Gun. (Failure to obtain possession of ti¬ 
tle deeds is not gross neglect.) 
t(’40) 27 AIR 1940 Lah 269 (271): 190 Ind 
Cas 599, Ghulam Fatima v. Gopal Devi. 
(’36) 23 AIR 1936 Cal 283 (284): 63 Cal 880: 
165 Ind Cas 332 (DB), Dharani Mohan V. 
Pramatha Nath. 

(’33) 20 AIR 1933 All 299 (300, 301): 146 Ind 
Cas 488 (DB), Ratanlal v. Mukadi Lai. (Pro¬ 
perty wrongly described as being situate in 
khata khewat No. 1 in the deed of gift in fa¬ 
vour of the mortgagor—It was so described in 

a mortgage deed in favour of a third person 
—Both deeds mortgaged—Prior mortgagee 
relying on these documents is not guilty of 
gross negligence in not inspecting the entries 
in the revenue papers as he had no reason 
to suspect the deeds.) 

(’33) 20 AIR 1933 Cal 398 (400): 60 Cal 225: 
144 Ind Cas 196, Surendranath v. Haridas. 
(Prior mortgagee not immediately registering 
his mortgage but registering it within time 
allowed by law—No gross neglect.) 

(’98) 2 Cal W N 750 (754), Monindr a Chandra 
Nandy v. Troyluckho Nath Burat. 

(’89) 12 Mad 429 (431), Damodara v. Soma - 
Sundara. 

(’08) 4 Mad L Tim 217 (218) (DB), Munur 
sawmi Naidu v. Rajgopala Chetty. (Mere fai¬ 
lure to obtain title deeds does not amount to 
gross neglect.) 

(’26) 13 AIR 1926 Rang 195 (197): 4 Rang 
238: 98 Ind Cas 19, A. L. R. M. Chcttiar Firm 
v. L. P. R. Chettiar Firm. (Title-deeds hand¬ 
ed over to the mortgagor for the specific pur¬ 
pose of effecting mutation of names in the 
Land Revenue Registers—Mortgagee not guil¬ 
ty of gross neglect.) 

(’28) 15 AIR 1928 Rang 136 (137): 6 Rang 
423: 111 Ind Cas 105 (DB), Maung Ye v. M. 
A. S. Firm. (Prior mortgage registered—Fai¬ 
lure to report the mortgage in his favour by 
the prior mortgagee from a grantee of oU 
wells in Burma to the Warden of the oil 
fields does not amount to gross neglect un- 
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not be so regarded in the case of an ignorant and uneducated person. 3 But it must 
be such as will be sufficient to create an estoppel against him. 4 In Dixon v . Muck - 
leston , 5 Lord Selborne observed: 

“There may be omission or negligence equivalent, in practical effect, to 
acts; because where there is something which a person ought to do, and must 
be presumed to know that he ought to do, and does not do it, the consequence 
is that his neglect in not doing it may be regarded as due to what is called 
gross or wilful negligence, which is equivalent to an act. But it must be 
something which raises a possible equity against him, operating upon the 
principle of that which, in equity, as distinct from law, is conveniently de¬ 
signated by the term “estoppel”; that is, the man who has conducted him¬ 
self in such a manner is not entitled to deny the truth of his own representa¬ 
tions, if it be a case of express representation; he is not entitled to deny be¬ 
ing bound by the natural consequences of his own own acts, if it be a case of 
positive acts; he is not entitled to refuse to abide by the consequences of his 
own wilful and unjustifiable neglect, if that is the nature of the case. By one 
or other of those means he may have armed a third person with the power 
of going into the world under false colours, and if it be really and truly that 
owing to his act, or to his improper omission, such an apparent authority and 
power has been vested in his neighbour, he must be bound upon equitable prin¬ 
ciples by the use made of that authority and power.” 

In Monindra Chandra Nandy v. Troyluckho Nath Bur at, 6 Jenkins, J., held 
that the “gross neglect,” must amount to evidence of fraud. The learned Judge 
based his judgment in that case on English decisions. In England the question has, 
however, become complicated by the importance given to the legal estate as oppos¬ 
ed to the equitable estate; and the legal mortgage always prevails against the equi¬ 
table, unless the holder of the legal mortgage has done or omitted to do something 
which prevents him in equity from asserting his paramount rights. 7 As held by 
their Lordships of the Privy Council in Imperial Bank of India v. 1) Rai Gyaw Thu 


der the circumstances.) 

(’29) 16 AIR 1929 Lah 314 (314): 118 Ind 
Cas 655, Mahesh Das V. Daulat Ram. (The 
mere fact that a prior mortgagee was entitl¬ 
ed to possession does not cast airy obligation 
on him to take possession and his mere fai¬ 
lure to take possession or to record the prior 
mortgage deds in the revenue papers does 
not amount to such gross negligence as would 
deprive him of his right of priority.) 

(’40) 27 AIR 1940 Lah 308 ( 308, 309), Benarsi 
Das v. Moti Ram. (A mortgagee who allows 
the mortgagor to remain in possession of the 
mortgaged property as a tenant is not guilty 
of gross negligence.) 

(’43 ) 30 AIR 1943 Lah 113 (117): 209 Ind Cas 
75 (DB), Aft. Go pal Devi v. Aft. Ghulam Fa¬ 
tima. 

[See also (’38 ) 25 AIR 1938 Mad 161 (163): 
176 Ind Cas 976 (DB), Oonamalai Ammal V. 
Narasimha Rao. (A prior mortgagee not 
taking diligent steps to have a legal mortga¬ 
ge executed in his favour—Subsequent mort¬ 
gagee misled into lending money in igno¬ 
rance of prior mortgagee’s claim-—Prior mort¬ 
gagee postponed to subsequent mortgagee.)] 

S. (’30) 17 AIR 1930 Cal 22 (29): 56 Cal 868: 
121 I. C. 625, Lloyds Bank v. P. E. Gaidar 
& Co. 

4.t(’34) 21 AIR 1934 Nag 29 (32): 30 Nag L 
R 196: 154 Ind Cas 904, Rangappa v. Ima - 
muddin. (It is immaterial that the prior mort¬ 
gage# -has acted merely carelessly and that his 


conduct was free from any improper motive. 
There can be gross neglect even where a man 
acts in the most entire good faith.) 

(’30) 17 AIR 1930 Cal 22 (28, 29): 56 Cal 
868: 121 1. C 625, Lloyds Banuk v. P. E. Gux • 
dar & Co. „ 

(1872) 8 Ch App 155 (160): 42 L J. Ch 210 
(214) :27 LT 804:21 W R (Eng) 178, 
Dixon v. Muckleston. 

5. (1872 ) 8 Ch. App 155 (160): 42 L J Ch 
210 (214): 27 L T 804: 21 W R (Eng) 17« 
(Note.— The quotation is taking from 42 L 
J Ch 210.) 

[See also (1857) 44 E R 887 (889): 27 L J 
Ch 220 : 6 W R (Eng) 144: 2 De G 4 J l 
Roberts v. Croft. (Omission to call for all 
ti !e-deeds—No gross, negligence.)] 

6 . (’98) 2 Cal WN 750 ( 754). 

[Sep also (’89) 12 Mad 429 (431), Damodara 
v. Somasundara. (Negligence in order to be 
gross must amount to constructive fraud.; 
(’85) 8 Mad 200 (201, 202) (DB): Mutha v. 
Sami, (Case before Transfer of Property 

Act) _ „ • 

(’89) 13 Bom 229 (233, 234): 1888 Bomi P J 
168 (DB), Shivram v. Soya. (TwojaUs.U 

7. t(’28) 15 AIR 1928 Sind 179 (186, 187). 
23 Sind L R 97: 112 L C. 722 (DB), Cowosji 

6 Co. V. Tyabji. ■ r , 

t (’23) 10 AIR 1923 P C 211 (213): 51 Cal 

86: 1 Rang 637 : 50 Ind App 283: » W 
Cas 910 (PC), Imperial Bank of fodmjp’ 
Rai Gyaw Thu 4 Co. 


POSTPONEMENT OF PRIOR MORTGAGEE 


[S78N4] 1887 


& Co., 8 “the question in England is not so much one of priority in time, as of the 
possibility of an equitable mortgage being allowed to prevail over a legal.” 8 * In 
England it has, therefore, been held in some of the cases that in order to deprive 
the legal mortgagee of his superior right he must be guilty of fraud or gross neg¬ 
lect amounting to an evidence of fraud. 9 In later decisions, 10 however, this rule is 
not followed and gross negligence not amounting to an evidence of fraud is also 
made the ground of depriving the legal mortgagee of the protection given to him 
by the legal estate. But as between two equitable estates the English Courts have 
uniformly applied the general principal that when one of two innocent persons 
must suffer it shall be he who by his own acts and conduct has caused the other to 
be imposed upon. 11 The view taken by Jenkins, J.. in Monindra Chandra Nandy 


8 . (’23) 10 AIR 1923 P S 211 (213): 51 Cal 
86: 1 Rang 637: 50 Ind App 283: 76 L C 
910 (PC). 

8a. As to the English decisions on this subject , 
see the following cases : 

(1886 ) 33 a D 1 (13): 55 L T 458: 34 W 
R (Eng) 597, National Provincial Bank, 
England v. Jackson. (The question is not 
what circumstances may as between two 
equities give priority to the one over the 
other, but what circumstances justify the 
Court in depriving a legal mortgagee of the 
benefit of the legal estate.) 

(1889 ) 40 Ch D 182 (189): 58 L J Ch 238: 
60 L T 669: 37 W R (Eng) 318, Farrand 
V. Yorkshire Banking Co. (Do.) 

*(1884) 26 Ch D 482 (487): 53 L J Ch 629: 
51 L T 806 : 32 W R (Eng) 626, Northern 
Counties Fire Insurance Co. v. Whipp. 
(Do.) 

9. *(1884) 26 Ch D 482 (494): 53 L J Ch 
629: 51 L T 806: 32 W R (Eng) 626, Nor- 
them Counties Fire Insurance Co. v. Whipp. 
(The Court will not postpone the prior le¬ 
gal estate to the subsequent equitable estate 
on the ground of mere carelessness or want 
of prudence on the part of the legal owner.) 

(1896) 2 Ch 192 (195, 196): 65 L J Ch 680: 
74 L T 687: 44 W R (Eng) 633, Lloyds 
Bank v. Bullock. (Do.) 

(1893) 1 Ch 352 (360): 62 L J Ch 100: 68 L 
T 152: 41 W R (Eng) 235, Jones v. In¬ 
gham. (Do.) 

(1885 ) 29 Ch D 725 ( 730, 731): 53 L T 84: 
54 L J Ch 909, Manners v. Mew. (Prior le¬ 
gal mortgagee asking for the title-deeds but 
not getting them on some excuse— Held, not 
guilty of fraud or negligence amounting to 
fraud.) 

(1871) 6 Ch App 652 (654): 40 L J Ch 777: 

19 W R (Eng) 764. Ratcliffe v. Barnard. 
(1826) 38 E R 309 (317): 26 R R 49: 2 Russ 
198. Martinez v. Cooper. 

(1801) 31 E R 998 (1002): 5 R R 245: 6 Ves 
174. Evans v. Bicknell. 

(1806 ) 33 E R 50 (52): 12 Ves 130: 8 R R 
319, Barnett v. J Vpston. 

if* (1899) 2 Ch 264 (274): 81 L T 212: 48 
* W R (Eng) 3: 68 L J Ch 583. Oliver v. 
Hinton. (‘'To deprive a pnrchaser for va¬ 
lue without notice of a prior incumbrance 
of the protection of the legal estate it is 
not, in my opinion, essential that he should 
have been guilty of fraud: it is sufficient 
that be has been guilty of such gross negli¬ 


gence as would render it unjust to deprive 
the prior incumbrancer of his priority”— 
Per Lindley, M. R.) 

(1907) 2 Ch 104 (114): 76 L J Ch 500 : 97 
L T 92, Walker v. Linom. ((1899) 2 Ch 264 
followed.) 

(1913) 2 Ch 18 (24): 82 L J Ch 481: 108 L 
T 632, Grierson v. National Provincial Bank. 

(1921) 1 Ch 98 (104): 90 L J Ch 149: 124 LT 
305, Hudson v. Viney. 

(1904) 20 T L R 607 (609): 48 S J 589, Cot- 
tery v. National Provincial Bank of England 
Ltd. (Prior legal mortgagee not guilty of 
gross negligence not postponed to subsequent 
equitable mortgage.) 

11.* C28) 15 AIR 1928 Sind 179 (187, 1RR): 
23 Sind L R 97: 112 Ind Cas 722 (DB), 
Cowasji & Co. v. Tyabji. 

C89) 12 Mad 429 (433), Damodara v. Soma- 
sundara. 

t(1886) 33 Ch D 1 (12, 13): 34 W R (Eng) 
597: 55 L T 458, National Provincial Bank 
of England v. Jackson. (As between equit¬ 
able claims the question is whether one par¬ 
ty has acted in such a way as to justify him 
in insisting on his equity as against the 
other.) 

(1898) 1 Ch 315 (321, 322): 46 W R (Eng) 
248: 67 L J Ch 169: 78 L T 109, Roper v. 
Castell & Brown Ltd. (As between equitable 
incumbrancers in determining priority the 
possession of the deeds has always been 
treated as a circumstance of great impor¬ 
tance.) 

(1885) 29 Ch D 221 (229): 33 W R (Eng) 
781: 52 L T 469: 54 L J Ch 931, Lloyds 
Banking Co. v. Jones. (Where the equities 
are otherwise equal the possession of title- 
deeds gives priority to person who has got 
them.) 

(1901) 2 Ch 231 (260): 49 W R (Eng) 451: 
70 L J Ch 477: 84 L T 397, Taylor v. Lon¬ 
don & County Banking Co. (Order of prio¬ 
rity between purely equitable titles is gov- 
emed by order of time unless there has been 
some act or omission on the part of the 
owner of an equitable title prior in point 
of time, such as to cause that title to be 
postponed to a subsequent equitable inte¬ 
rest.) 

(1878) 9 Ch D 189 (192): 26 W R (Eng) 

810: 47 L J Ch 811: 38 L T 810, Bradley 
v. Richgs. (Do.) 

(1888) 39 Ch D 238 (245): 57 L J Ch 1022: 
59 L T 714: 37 W R (Eng) 364, Union 
Bank of London v. Kent. (Do.) 
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v ’ Troyluckho Nath Burat has not been accepted as laying down a correct rule by 
the High Courts in India and it has been held that it would not he proper to inter- 

p * e . 1 l j m , e ! ight En gl is k decisions which are decided under circumstances 
which do not obtain in India; and that “gross neglect” by itself and apart from any 
element of fraud or misrepresentation is sufficient to postpone a prior mortgagee to 
a subsequent mortgagee under the section. 13 Thus, in Nandalal v. Abdul Aziz* 
Holmwood and Immara, JJ., observed: * 

“Now whatever definition w e take of the three ingredients in the section 
fraud, misrepresentation or gross negligence, it is clear that the section 
makes them disjunctive and that one cannot be defined in terms of the other 
or others. They are three different kinds of conduct and are in no way co¬ 
The section makes only “gross neglect” as the ground of postponing the prior 

mortgagee and therefore a slight negligence on the part of the prior mortgagee is 
not sufficient to postpone him. 15 ° 

As to what is “gross negligence” generally, see Note 30 on S. 3. 


5. Prior mortgagee failing to obtain or parting with title-deeds 
whether guilty of gross neglect.— A mortgagee does not owe any duty to per¬ 
sons who may become puisne mortgagees of the same property, to take care that the 
mortgagor does not commit a fraud on them by remaining in possession of the title- 
deeds. 1 So also, having once obtained possession of the title-deeds he is not under 
an absolute obligation to retain them at all events. 2 In Northern Counties of Eng¬ 
land, Fire Insurance Co. v. Whipp* Fry, L. J., observed: 


H892) 1892 A C 244 (259, 262): 66 L T 
565: 61 L J Ch 657: 41 W R (Eng) 43, 
Taylor v. Russell. 

(1888) 40 Ch D 182 (189, 190): 37 W R 

(Eng) 318: 58 L J Ch 238: 60 L T 669, 
Farr and, v. Yorkshire Banking Co. (Prior 
equitable mortgagee negligently allowing the 
mortgagor to deal with the deeds as if they 
were his own postponed to the subsequent 
equitable mortgagee.) 

(1898) 2 Ch 347 (349, 350): 78 L T 832 : 67 
L J Ch 526: 47 W R (Eng) 26, Hopkins v. 
Hemstvorth. (On facts held that prior equit¬ 
able sub-mortgagee by deposit of title-deeds 
was not guilty of gross negligence and 
therefore not postponed to the subsequent 
equitable sub-mortgagee.) 

12. (’98) 2 Cal W N 750 (754). 

13. (’43) 30 AIR 1943 Lah 113 (117): 209 
Ind Cas 75 (DB), Mt. Gopal Devi v. Mt. 
Ghulam Fatima. (Affirming AIR 1940 Lah 
269.) 

•(’30) 17 AIR 1930 Cal 22 (28, 29): 56 Cal 
868 : 121 Ind Cas 625, Lloyds Bank, Ltd. v. 
P. E. Guzdar & Co. 

t(’16) 3 AIR 1916 Cal 33 (39): 43 Cal 1052: 
34 Ind Cas 115 (DB), Nand Lai Roy v. Ab¬ 
dul Aziz. 

• f’92) 15 Mad 268 (274, 275): 2 Mad L Jour 
95 (DB), Shan Maun Mull v. Madras Build¬ 
ing Co. (Allowing the title-deeds of the 
mortgaged propertp to remain in the hands 
of the mortgagor for a period of four years 
without any reasonable explanation for do¬ 
ing so amounts to gross neglect within the 
meaning of the rule.) 

(’32) 19 AIR 1932 Cal 589 (594): 59 Cal 
781: 140 Ind Caa 662 (DB), Surendra Mo¬ 


han v. Mohendra Nath. (AIR 1916 Cal 33: 
43 Cal 1052 followed.) 

t (’28) 15 AIR 1928 Sind 179 (183): 23 Sind 
L R 97: 112 Ind Cas 722 (DB), Cowasji & 
Co. v. Tyabii. 

t (’36) 23 AIR 1936 Cal 283 (287, 288): 63 
Cal 880: 165 Ind Cas 332 (DB), Dharani 
Mohan v. Pramatha Nath. 

(’34) 21 AIR 1934 Nag 29 (31): 30 Nag L 
R 196: 154 Ind Cas 904, Rangappa v. Ima- 
muddin. 

(’89) 12 Mad 424 (428), Madras Hindu Union 
Bank v. Venkatrangiah. 
rSee however (’29) 16 AIR 1929 Lah 314 
'314): 118 Ind Cas 655, Makes Das v. Dau- 
lat Ram. (Neglect must be such as am¬ 
ounts to fraud or misrepresentation.)) 

14. (’16) 3 AIR 1916 Cal 33 (39): 43 Cal 
1052 : 34 Ind Cas 115 (DB). 

15. *(’36) 23 AIR 1936 Cal 283 (284, 287, 
288): 63 Cal 880: 165 Ind Cas 332 (DB), 
Dharani Mohan v. Pramatha Nath. 

(’89) 8 Mad 200 (202) (DB), Mutha v. Sami. 
(Case before the Act) 

(’32) 19 AIR 1932 Cal 589 (594): 59 Cal 
781: 140 Ind Cas 662 (DBh Surendra Mo¬ 
han v. Mehendra Nath. 

Section 78—Note 5 

1. (’30) 17 AIR 1930 Cal 22 (28): 56 Cal 
868 : 121 Ind Cas 625, Lloyds Bank Ltd. v. 
P. E. Guzdar & Co. 

2. (’30) 17 AIR 1930 Cal 22 (28): 56 Cal 
868 : 121 Ind Cas 625, Lloyds Bank Ltd. v. 
P. E. Guzdar & Co. 

3. (1884) 26 Ch D 482 (493. 494): 32 W R 
(Eng) 626 : 53 L J Ch 629: 51 L T 806. 
(Followed in AIR 1930 Cal 22 (28): 56 Cal 
868 .) 
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The case was argued as if the legal owner of land owed a duty to all 
other of Her Majesty’s subjects to keep his title-deeds secure; as 
if title-deeds were in the eye of the law analogous to fierce dogs 
of destructive elements, where, from the nature of the thing, the 
Courts have implied a general duty of safe custody on the 
part of the person having their possession or control. This view is, in our 
opinion, impliedly negatived by the whole course of decisions, and it is ex¬ 
pressly repelled by the observations of the present Lord Chancellor in Agra 
Bank v. Barry*' where he said: ‘It has ben said in argument that investiga¬ 
tion of title and inquiry after deeds is “the duty” of a purchaser or a mort- 
gagee; and, no doubt, there are authorities (not involving any question of 
registry), which do use that language. But this, if it can properly be called 
a duty, is not a duty owing to the possible holder of a latent title or securi¬ 
ty. It is merely the course which a man dealing bona fide in the proper 
and usual manner for his own interest, ought, by himself or his solicitor, to 
follow, with a view to his own title and his own security. If he does not 
follow that course, the omission of it may be a thing requiring to be account¬ 
ed for or explained. It may be evidence, if it is not explained, of a design, 
inconsistent with bona fide dealing, to avoid knowledge of the true state of 
the title. What is sufficient explanation musr always be a question to be decide 
with reference to the nature and circumstances of each particular case’. These 
observations appear to us conclusive on the point, and they, at the same 
time, suggest the conclusion, that if in any case, it shall appear that a prior 
legal mortgagee has undertaken any duty as to the custody of the deeds to¬ 
wards any given person, and has neglected to perform that duty with due 
care, and has thereby injured the person to whom the duty was owed, there 
the legal estate might be postponed by reason of the negligence.” 


It has, therefore, been held that a failure to obtain possession of, 4 or parting 


3a. (1874) L R 7 H L 135 (157). 

4. (’43) 30 AIR 1943 Lah 113 (117): 209 Ind 
Cas 75 (DB), Ml. Gopal Devi v. Mi. Ghu - 
lam Fatima. (Mortgage by deposit of title 
deeds in favour of A —Subsequently, regis¬ 
tered mortgage in favour of B —Third mort¬ 
gage in favour of C — Held. B's failure to 
call for title deeds from mortgagor at the 
time of her mortgage could not by itself 
amount to gross neglect so as to give priority 
to C over B — C could not be 6aid to have 
been misled in entering into the transaction 
of his mortgage in the belief that property 
was free from prior encumbrance as C could 
have been aware of B*s morteage if he had 
made enquiries at Registration office. AIR 
1940 Lah 269 reversed.) 

(’OR) 31 Mad 7 (11. 12): 17 Mad L Jour 499 
(DB), Rangasami Naiken v. Annamalai Mu - 
dali. (Delay in registration caused by mort¬ 
gagor and consequent failure of the mort¬ 
gagee to obtain title-t)«eds does not amount 
to gross negligence.) 

(’30) 17 AIR 1930 Rang 246 (247): 126 Ind 
Cas 641 (DB), Ramanathan Chettvar P. L. 
R. M. S. Firm v. Ma Ma Gun. (Failure to 
obtain title deeds by first mortgagee held 
not to be ‘gross neglect.’) 

f(*16) 3 ATR 1916 Cal 33 (41): 43 Cal 1052: 
34 Ind Cas 115 (DB). Hand Lai Roy v. 
Abdul Adz. (Neglect to recover the title- 
deeds by a vendor from a vendee who ha* 
secured the greater part of the purchase-mo 
ney to the vendor by giving him a mortgage 


on the property itself when the vendor has 
full notice that the vendee is impecunious 
and a bad paymaster, and whereby the ven¬ 
dee is enabled to obtain a second mortgage 
on the property by deposit of the title-deeds 
is gross and culpable negligence, and is 
rendered more so by a deliberate suppression 
of the existence of the mortgage in the sale 
deed and a suggestion that the purchase- 
money was required in cash and paid ac¬ 
cordingly.) 

( 08) 4 Mad L Tim 217 (218) (DB), Munu - 
samy Naidu v. Rajagopala Chptty. (Mere 
failure to obtain title-deeds at the time of 
mortgage is not gross negligence within the 
meaning of this section.) 

t(’38) 25 AIR 1938 Mad 87 (89): 176 Ind 
Cas 757, Samarapuri Chctty v. Thangavelu 
Chptty. (Prior mortgagee allowing mortga¬ 
gor to retain title-deeds and delay registra¬ 
tion in order to enable mortgagor to raise 
money by borrowing or selling some of the 
properties—Subsequent mortgagee satisfying 
himself that there was no encumbrance on 
property and taking mortgage^-Prior mort- 
gaeee held guilty of gross neglect.) 

(1789) 29 E R 360 (361): 2 Bro C C 650, 
Jourle v. Rand. (Mortgage of reversion— 
Mere fact of not taking the deeds is not 
sufficient to postpone him—There must be 

voluntary leaving of deeds.) 

H857) 69 E R 1256 (1268): 27 L J Ch 74: 

3 Kay & J 617: 4 Jur (N S) 63: 112 R R 
308, Carter v. Carter. (In order to postpone 


1360 fS78N51 


POSTPONEMENT OF PRIOR MORTGAGEE 


with, 5 the title-deeds by the prior mortgagee is not necessarily such a “gross neg¬ 
lect” as would postpone him to the subsequent mortgagee under this section. If the 
circumstances show that the prior mortgagee had made an enquiry about the title- 
deeds at the time of taking his mortgage, that an explanation was given by the mort¬ 
gagor and that the explanaion was a reasonable one, the prior mortgagee cannot be 
charged with “gross neglect,” for the failure to obtain possession of the title-deeds. 6 
Where the relation between the prior mortgagee and the person in possession of 
the title-deeds, is not merely that of mortgagor and mortgagee, but of a fiduciary 
nature such as that of client and solicitor, the prior mortgagee cannot be held guil¬ 
ty of gross neglect by reason of the improper act of the mortgagor so long as the 
mortgagee has no ground to suppose that there has been any want of good faith on 
the part of the mortgagor. 7 Similarly, where the mortgagee is induced to part with 
the title-deeds upon such grounds and under such circumstances as to exonerate him 
from any serious imputation of negligence, he cannot lose his priority, only because 
the mortgagor afterwards dishonestly hands them over to a second mortgagee. 8 Thus, 
where the mortgagee is induced by the mortgagor to part with the deeds for the 
specific purpose of effecting of the mutation of names in the Land Revenue Regis¬ 
ters, he cannot be charged with gross neglect under this section. 9 But a mortgagee 


an incumbrancer prior in point of date by a 
subsequent incumbrancer who has got the 
title-deeds the latter must show not only his 
own possession but that the former was guil¬ 
ty of errnss negligence in not having obtain¬ 
ed them.) 

(See also (I860) 45 E R 745 ( 748): 3 LT 
(N S) 796 (798): 2 Deg F & J 578: 30 L 
I Ch 255: 7 Jur (N S) 200 : 9 W R (Eng) 
362. Hunt v. Elmes. (Prior legal mortgage 
—Subsequent sale—Purchaser obtaining ti¬ 
tle-deeds—Prior mortgagee held not guilty 
of fraud or gross negligence and not post¬ 
poned.)! 

5. t(’26) 13 AIR 1926 Rang 195 (196, 197): 
4 Rang 238: 98 Ind Cas 19, A. L. R. M. 
Chettiar Firm v. L. P. R. Chettiar Firm. 
(Deeds banded over to mortgagor for effect¬ 
ing mutation of names in revenue records— 

No gross negligence.) 

(’69) 4 Mad H C R 369 (372, 373) (DB), 

Snmastindara Tamhiran V. Snkkarai Pattan. 

(’98) 2 Cal W N 750 (754), Monindra Chan¬ 
dra v. Tmvltirklo Nath. (Mortgagee return¬ 
ing the title-deeds to thp mortgagor accord¬ 
ing to the practice prevailing in the mofus- 
sil not guiltv of gross neglect.) 
f See also (1864) 10 LT 840 (841): 12 W R 
(Eng) 1074 : 34 L J Ch 87: 71 E R 456, 
Dowle v. Saunders. (Mere parting with title 
deeds was not enough to postpone a mort¬ 
gagee but it was a circumstance of which 
explanation must be given. If a reasonable 
explanation could be given, the mortgagee 
could not be postponed unless either in the 
act of parting with the deeds or in the sub¬ 
sequent conduct of the person thus acting, 
the Court could see such an amount of neg¬ 
ligence as to justify an inference of fraud.)! 

6. (’08) 4 Mad L Tim 217 (218, 219) (DB), 
Munusamy Naidu v. Rajagopala Chetty. 
(Mortgagee making enquiry and obtaining 
reasonable explanation about title deeds— 
No gross neglect.) 

t(’69) 4 Mad H C R 369 (373) (DB), So- 
masundara Tamhiran v. Sakharai Pattan. 
(’10) 37 Cal 239 (248): 5 Ind Cas 151 (152): 


37 Ind App 19 (PC), Maung Tha Huyin v. 
Maung My a Su. 

C91) 15 Mad 268 (275, 276): 2 Mad L Jour 
95 (DB), Shan Maun v. Madras Building 
Co. (Prior mortgagee allowing title-deeds to 
be in possession of the mortgagor nearly 
four years after his mortgage with no rea¬ 
sonable explanation for the fact—Mortga¬ 
gee postponed by reason of gross neglect) 

(’90) 13 Mad 383 (387, 388), Madras Build¬ 
ing Co. v. Rowlandson. (Held, there was 
no reasonable excuse for parting with title- 
deeds and prior mortgagee was postponed.) 

(1882). 21 a D 124 (129, 130): 51 L J Ch 
634: 48 L T 857, Clark v. Palmer< 

7. (’30) 17 AIR 1930 Cal 22 (29): 56 Cal 
868 : 121 Ind Cas 625. T.lovds Bank Ltd. v. 
P. F.. Guzdar & Co. (Following (1907) 2 Ch 
D 104.) 

(1901) 2 Ch 231 (261): 70 L .T Ch 477: 84 
L T 397: 49 W R (Eng) 451: 17 T L R 
413, Taylor v. London & County Banking 
Co. r 

8. t(’69) 4 Mb d H C R 369 (373) (DB). So- 
maxim darn Tamhiram V. Snkkarai Pattan. 

f(’26) 13 ATR 1926 Rang 195 (196): 4 Rang 
238: 98 Tnd Cas 19. A. L. R. M. Chettiar 
Firm v. L. P. R. Chettiar Firm. 

9. (’26) 13 ATR 1926 Rang 195 (197): 4 
Rang 238 : 98 Ind Cas 19, A. L. R. M. Chet¬ 
tiar Firm v. L. P. R. Chettiar Firm . 

[See however (1852 ) 61 E R 425 (428): 1 
Drew 193: 94 R R 642, Waldron v. Sloper. 
(Mortgagor obtaining title-deeds from the 
mortgagee for the purpose of enabling him 
to complete certain purchase and promising 
to return them forthwith— Mortgagor not re¬ 
turning the deeds forthwith and the mort- 
gagee not caring to have the deeds back for 
more than four years—Mortgagor depositing 
the deeds with another person— Held, the 
mortgagee by his laches in not asking for 
the return of the deeds for a period of 
more than four years enabled the mortga¬ 
gor to commit fraud and had no equity 
against the subsequent mortgagee.)] 
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thTr d mor f °p V » e J lhe d ^ S ,0 r ^ mort S a e or for the purpose of raising money by ano- 
ther mortgage is guilty of gross neglect unless he takes precautions that the person 
advancing money on the security of the deeds knows of his mortgage. 10 P 

Much greater care is necessary on the part of the prior mortgagee as regard* 
e custody of the title-deeds in the case of a mortgage by deposit of title-deeds^han 
m the case of any other mortgage. The principle on which one should proceed in 

mml 18 lf [ hC P f 0s f ss , 10n of ^ title-deeds is an essential part of the prior 
mortgagees security then if, he having got them, allows them to pass again into the 

possession of the mortgagor without any sufficient reason he would be postponed 
to tne subsequent mortgagee to whom they are delivered. 11 


Under S 3, a person is deemed to have notice of a prior registered instru¬ 
ment from the date of its registration. Before the amendment of S. 3 in 1929 there 
was a conflict of opinion in the High Courts as to whether the registration of a do- 
cument was of itself a notice. (See Note 34 on S. 3.) It was however held, even be- 
tore the amendment, that the universal system of registration existing in this coun¬ 
try was one of the circumstances to be taken into consideration in deciding whether 
the prior mortgagee was guilty of gross neglect under S. 78 and that a subsequent 
mortgagee wilfully abstaining from the obvious course of searching in the Registration 
office could not obtain priority over a prior registered mortgage merely because the 
prior mortgagee did not call for the title-deeds and retain them in his control. 12 A 
prior mortgagee registering his mortgage within the period of four months allowed 
to him under S. 23 of the Registration Act, cannot be said to be guilty of gross neg¬ 
lect on the ground of delay in registration. 13 ° 



10. f (’89) 12 Mad 424 (428), Madras Hindu 
Union Bank v. C. Venkatarangiah. 

t(’28) 15 AIR 1928 Sind 179 (188): 23 Sind 
L R 97: 112 Ind Cas 722 (DB), Cowasji 
Jahangir & Co. V. Tyabji A. Madwiwala. 

( 38) 25 AIR 1938 Mad 87 (89): 176 Ind Cas 
757, Samarapuri Chetty v. Thanga Velu 
Chetty. 

t (’30) 17 AIR 1930 Cal 22 (28, 31): 56 Cal 
868 : 121 Ind Cas 625, Lloyds Bank Ltd. v. 
P. E. Guzdar & Co. 

(1870) 10 Eq 92 (98): 23 L T 212, Briggs v. 
Jones. (A person who puts it in the power 
of another to deceive and to raise money, 
must take the consequences; he cannot after¬ 
wards rely on a particular or different equi¬ 
ty.) 

(1857 ) 44 E R 895 ( 902): 25 Beav 205, Per- 
ry-Hprick v. Attwod. (Prior legal mortga¬ 
gee leaving the title-deeds in the hands of 
the mortgagor intentionally to raise a cer¬ 
tain sum of money by another mortgage 
which should have precedence—Mortgagor 
raising larger sum—Mortgagee cannot com¬ 
plain because he puts it in the power of the 
mortgagor to raise any sum of money he 
pleases.) 

11. (’36 ) 23 AIR 1936 Cal 283 (289): 63 Cal 
880: 165 Ind Cas 332 (DB), Dharani Mo¬ 
han v. Pramatha Nath. 

12. f(’18) 5 AIR 1918 Low Bur 44 (45, 46): 
47 Ind Cas 774 (DB), Bank of Bengal, Ak- 
yab v. Aung Tha Hla. 

• (’08) 31 Mad 7 (10): 17 Mad L Jour 499 
(DB), Rangaswami Naikpn v. Annamalai 
Mudali. (Following (1874) L R 7 H L C 
135; 12 Mad 429; 13 Mad 383 and 15 Mad 
268 where contrary was held, distinguished 
as relating to transactions in Presidency 


town where title-deeds are of much greater 
importance than in the distant mofussil.) 
(98) 2 Cal W N 750 (754), Monindra Chan¬ 
dra v. Troyluckho Nath. ' 

(’30) 17 AIR 1930 Cal 22 (29): 56 Cal 868: 
121 Ind Cas 625, Lloyds Bank, Ltd. v. P. E. 
Guzdar & Co. (Following (1874) L R 7 H 
L C 135.) 

(’10) 7 Ind Cas 810 (810) (DB) (Mad), 
Chettiappa Chettiar v. Periasami Thevan. 
(’35) 22 AIR 1935 Lah 887 (888): 160 Ind 
Cas 107 (DB), Ram Das v. Ralia Ram Jo- 
zoanda Mai. j 

r3 ao!r Rang 152 (157): 14 R *ng 

494: 163 Ind Cas 645 (DB), Bank of Chit 

tanad Ltd. v. Ma Ba Lo. 

C35) 22! AIR 1935.Rang 26 (29): 155 Ind 
Cas 954 (DB), Wan Talk Ya v. M. S. S. 
Chettyar Firm. 

+ 9?R ) or ^. R r 1926 , Ran g J 95 (197): 4 Rang 
238: 98 Ind Cas 19, A. L. R. M. Chettiar 
Firm v. L. P. R. Chettiar Firm. 

r 874 ooc L R 7 H L 135 (148, 149): Ir R 8 
tq 325, Agra Bank v. Barry. (Per Lord 
Cairns.) 


[See also (’28) 15 AIR 1928 Rang 136 037) - 
6 Rang 423: 111 Ind Cas 105 (DB), Maung 
Ye v* M. A. S. Firm. 

C89) 12 Mad 424 (428), Madras Hindu Union 
Bank v. C. Venkatarangiah.] 

13. (’33) 20 AIR 1933 Cal 398 (400): 60 Cal 
225: 144 Ind Cas 196, Surendranath v. Ha- 
ndas. 

[See however (’89) 12 Mad 424 (428), Mad- 
raj Hindu Union Bank v. C. Venkataran¬ 
giah. (Non-registration would not of itself 
be gross negligence as the law allows four 
months but it is a reason for extra cau- 
tion.) J 
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6. A prior mortgagee by deposit of title-deeds not obtaining all the 
title-deeds, whether guilty of gross neglect. — It has been seen in Note 39 on 
S. 58, that for the creation of a mortgage by deposit of title-deeds it is not necessary 
that all the deeds relating to the property should be deposited with the creditor, or 
that the documents deposited should disclose a complete title of the depositor*s inte• 
rest in the property , but that it is sufficient if some of the material documents of 
title are deposited with the creditor with the intention of creating a security. It 
follows that if some of the material documents of title are deposited with one cre¬ 
ditor and some with another, valid mortgages by deposit of title-deed will be creat¬ 
ed in favour of both the creditors. 1 The question, in such cases, arises whether the 
prior mortgagee is guilty of gross neglect in not demanding all the title deeds from 
the mortgagor. In the undermentioned case 2 the mortgagor deposited with the 
creditor, the original probate of the will by which his grandfather bequeathed his 
property to him. Along with the probate he also deposited a certified copy of the 
redemption certificate relating to the property standing in the nante of his grand¬ 
father. The mortgagor told the creditor that the original had been lost. As a mat¬ 
ter of fact the original was deposited with another creditor. It was held that the deposit 
of the certified copy of the redemption certificate, taken along with the probate, 
clearly indicated an intention to create a security on the property and a valid mort¬ 
gage by deposit of title-deeds was created, and that the creditor was not guilty of 
gross neglect within the meaning of S. 78 in relying on the word of the mortgagor 
as to the loss of the original redemption certificate and in not taking an affidavit 
from him. In another case, 3 the documents relating to the sale of the property in 
favour of the mortgagor were deposited by him with the creditor but the sanads 
granted by Bombay Government to his predecessors-in-interest were not deposited. 
It was held that the mortgagee was not guilty of gross neglect in not demanding the 
sanads. In a third case 4 one S held two plots of land under a registered sale-deed. 
He also had with him the two original lease-deeds under which the plots were held 
by his vendor. There was an endorsement on each of the lease-deeds that the pro¬ 
perty was sold to S. S deposited the sale-deed and the lease-deed with regard to 
one of the plots with A and subsequently deposited the lease-deed with regard to the 
other plot with B. It was held that a mlortgage by deposit of title-deeds on the 
whole of the property was created in favour of A and the mere fact that he did not 
insist on obtaining the lease-deed subsequently deposited with B did not amount to 
gross neglect under this section so as to postpone him to B as the lease-deed on the 
face of it must clearly have shown the existence of the sale-deed. 

7. Laches on the part of the prior mortgagee in instituting his suit, 
whether amounts to gross neglect. — A delay in filing a suit on the mortgage 
cannot be a gross neglect within the meaning of this section, inasmuch as a person 
is entitled under the law to file a suit at any time within limitation. In the under¬ 
mentioned case 1 the Nagpur Judicial Commissioner’s Court observed as follows: 

“In matters in which the Courts have a discretion either as regards the 
granting of relief or as regards the form of relief to be granted, any laches 
on the part of the plaintiff may and should be taken into account. But in 


Section 78—Note 6 

1. (’32) 19 AIR 1932 Cal 589 (592): 59 Cal 
781: 140 Ind Cas 662 (DB), Surendra Mo¬ 
han v. Mohendra Nath. 

2. (’32) 19 AIR 1932 Cal 589 (593, 594): 59 
'Cal 781: 140 Ind Cas 662 (DB), Surendra 
Mohan v. Mohendra Nath. (Following 
(1872) 8 Ch App 155.) 

tSee also (1872) 8 Ch App 155 (161, 162): 
42 L J Ch 210: 27 L T 804: 21 W R (Eng) 
178, Dixon v. Muklpston. (Owner in fee de¬ 
positing some of the deeds of conveyance by 
way of security with a letter stating that the 
deeds were title-deeds—Mortgagee giving 


credit to the statement of the mortgagor and 
not examining them is not guilty of gross 
negligence.)] 

3. (’30) 17 AIR 1930 Lah 920 (927): 11 Lah 

564: 129 Ind Cas 21 (DB), Rally Bros. v. 
Punjab National Bank. ' 

4. (’29) 16 AIR 1929 Rang 65 (66): 7 Rang 
28: 116 Ind Cas 475 (DB), V. E. A. R. M. 
Chettyar Firm v. A. K. R. M. K. Chettyar 
Firm. 

Section 78—Note 7 

1. (’05) 1 Nag L R 158 (161, 162), Seth Ner- 
budda Prasad v. Raja Seth Gokuldas. • 
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matters which are excluded from the discretion of the Courts the statutory 
rights of the plaintiff can only be defeated on proof of acquiescence or other 
conduct which would amount to an estoppel. In the present case no such con¬ 
duct is even alleged, much less is there any proof of such gross neglect on 
the part of the plaintiff as would justify his mortgage being postponed to the 
mortgages held by the defendant-respondents.” 

8. “Fraud, misrepresentation or gross neglect” must be the proxi¬ 
mate cause of the inducement.-— In order to invite the application of this sec¬ 
tion, the fraud, misrepresentation or gross neglect on the part of the prior mortga¬ 
gee must be the proximate cause of the inducement for the advancement of money by 
the subsequent mortgagee. If it is not the proximate cause of the inducement but 
is only one of the various contributory factors that led the subsequent mortgagee to 
advance the money, the section has no application. 1 Thus, where the prior mort¬ 
gagee is guilty of gross neglect, but the subsequent mortgagee is also guilty of con¬ 
tributory negligence, the prior mortgagee cannot be postponed to the subsequent 
mortgagee under this section. 2 


9. Subsequent mortgagee having notice of the prior mortgage can¬ 
not obtain priority over the prior mortgagee. — The section does not apply if 

the subsequent mortgagee has notice of the prior mortgage at the time of taking 
his mortgage; 1 for if he has such notice, it cannot be said that he was induced to 
advance money on the security of the mortgaged property through fraud, misrepre¬ 
sentation or gross neglect of the prior mortgagee. In places where one knows that 

mortgages by deposit of title-deeds are legal and usual, abstention from inquiry as 

■ ■■■' " ■ ... - — — ■ ■ - ■ ■ ■ ■■ 

Section 78—Note 8 Section 78-—Note 9 


1. (’43 ) 30 AIR 1943 Lah 113 (117): 209 Ind 
Cas 75 (DB), Mt. Gopal Devi v. Mt. Ghu- 
lam Fatima. (He must have been induced 
directly and not remotely by the omission— 
Prior registered mortgage in favour of A — 
Second mortgage in favour of B—Failure on 
A*s part to obtain mortgagor’s title deeds, 
held did not amount to gross neglect nor did 
it induce B to advance money on the false 
belief referred to in the section, A's mort¬ 
gage being registered, and so notice to sub¬ 
sequent mortgagees.) 

t(’33) 20 AIR 1933 All 299 (300): 146 Ind 
Cas 488 (DB), Ratan Lai V. Mukundi Lai. 

(’30) 17 AIR 1930 Cal 22 (28): 56 Cal 868: 
121 Ind Cas 625, Lloyds Bank, Ltd. v. P. E. 
Guzdar & Co. 

C34) 21 AIR 1934 Nag 29 (32): 30 Nag L 
R 196: 154 Ind Cas 904, Rangappa v. Ima- 
muddin. 

2. (’33) 20 AIR 1933 All 299 (301): 146 Ind 
Cas 488 (DB), Ratan Lai v. Mukundi Lai. 
(Subsequent mortgagee failing to examine 
the title-deed of his mortgagor although it 
was mentioned in his mortgage.) 

(’13) 18 Ind Cas 487 (487) (DB) (Low 
Bur), Nachiappa Chetty v. Periacaruppan 
Chetly. (A having a registered mortgage in 
his favour but not obtaining title deeds—Sub¬ 
sequent mortgage by deposit of title deeds 
in C*s favour —Held that A was negligent in 
not having secured the documents of title to 
the property but that C was still more neg¬ 
ligent in not searching the registers at the 
Registration office.) 

(’91) 15 Mad 268 (279, 280): 2 Mad L Jour 
95 (DB), Shan Maun v. Madras Building 
Co. 


1. (’43 ) 30 AIR 1943 Lah 113 (117): 209 Ind 
Cas 75 (DB), Mt. Gopal Devi v. Mt. Ghu- 
lam Fatima. (Registered mortgage in fa¬ 
vour of A followed by mortgage in favour of 
B—B cannot claim priority over A’s mort¬ 
gage on the ground that by A's gross neg¬ 
lect he was induced to advance money.) 

(’36) 23 AIR 1936 Cal 283 (289): 63 Cal 
880: 165 Ind Cas 332 (DB), Dharam Mo¬ 
han v. Pramalha Nath. 

(’91) 15 Mad 268 (277, 278): 2 Mad L Jour 
95 (DB), Shan Maun v. Madras Building 
Co. (Confirming on appeal 13 Mad 383.) 

(’27) 14 AIR 1927 Cal 538 (543): 102 Ind Cas 
871 (DB), Kshetra Nath v. Harasukdas Bal- 
kissendas. (The question in this case was 
whether prior mortgagee could enforce his 
rights against subsequent purchaser.) 

(’38) 25 AIR 1938 Mad 161 (163, 164): 176 
Ind Cas 976 (DB), Oonamalai Ammal. v. 
Narasimha Rao. 

t(’94) 18 Bom 444 (446, 447) (DB), Raima- 
kun Das Atmaram v. Moti Narayan. (Regis¬ 
tration of prior mortgage held amounted to 
notice.) 

(1856) 44 E R 465 (470): 8 De G M & G 454: 
25 L J Ch 792: 2 Jur (N S) 1177: 4 W R 
(Eng) 734: 114 R R 194, Atterbury v. Wal¬ 
lis. ^ 

[See also (’08) 4 Mad L Tim 217 (218) (DB), 
Munusamy Naidu v. Rajagopala Chetty. 

(’35) 22 AIR 1935 Lah 887 (888): 160 Ind 
Cas 107 (DB), Ram Das v. Raliaram Jowan- 
da Mai. (Property situate in many districts 
—Registration in one district is sufficient no¬ 
tice to subsequent mortgagee.) 

(1873) L R 17 Eq 15 (18, 19): 43 L J Ch 
46: 29 L T 571: 22 W R (Eng) 148, Max- 
field v. Burton.] 
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to whether the title-deeds were already pledged amounts to constructive notice, un¬ 
der S. 3, of the prior mortgage. 2 It is however in favour of a person in possession 
of the title-deeds that the doctrine of constructive notice can be invoked on the 
ground of the omission of the other party to call for them and not in favour of a 
person who has not got them. 3 

It has been held in a Bombay case, 4 that where the prior mortgagee induces 
the subsequent mortgagee to advance money by false representations , he cannot 
avoid the consequencss resulting from his conduct on the ground of constructive 
notice on the part of the subsequent mortgagee; because in such a case it is not a 
sufficient answer for him to say: “If you had used due diligence you would have 
found out that my statement was untrue. You had the means afforded you of dis¬ 
covering the falsity and did not choose to avail yourself of them.” See also the 
under-mentioned case 5 to a similar effect. 


10. The section applies to mortgagees. — The section refers to a “prior 
mortgagee” and a “subsequent mortgagee.” It is, therefore, clear that the section 
will not apply where both the prior and the subsequent transferees are not mortga¬ 
gees. 1 However, the rule of estoppel on which the section is based is of a wider ap¬ 
plication and a prior transferee inducing another person to take the transfer of the 
property will be precluded from setting up his rights under the prior transfer to 
the prejudice of the subsequent transferee. 2 Thus, where through the gross neglect 
of a prior mortgagee, a person is induced to purchase the mortgaged property as 
unencumbered, the prior mortgagee is precluded from setting up his rights under 
the mortgage as against the purchaser and the purchaser obtains absolute title to the 
property. 3 


10a. Prior mortgagee losing priority — Mortgagor’s liability to him 
is not affected.— A question of priority can only arise as between successive mort¬ 
gagees. The fact that a mortgagee loses, for some reason, his priority as against a 
subsequent mortgagee cannot affect him prejudicially as against the mortgagor , 


2. f(’27) 14 AIR 1927 Cal 538 (543): 102 Ind 
Cas 871 (DB), Kshetra Nath v. Harasukdas 
Balkisspndas. 

* (’23) 10 AIR 1923 P C 211 (216): 51 Cal 
86 : 1 Rang 637: 50 Ind App 283: 76 Ind 
Cas 910 (PC), Imperial Bank of India v. U 
Rai Gyaw Thu & Co., Ltd. 

Also see S. 3 Note 32 and S. 79 Note 8. 

3. (’38 ) 25 AIR 1938 Mad 161 (163, 164): 
176 Ind Cas 976 (DB), Oonamalai Ammal 
v. Narasimha Rao. 

4. (’94) 18 Bom 444 ( 446) (DB), Balma- 
kundas Atmaram v. Mod Narayan. (Obiter 
—Following (1882 ) 20 Ch D 1.) 

5. (1841) 66 E R 943 (953, 954): 1 Hare 43: 
11 L J Ch 83, Jones v. Smith. (Prior charge¬ 
holder on inquiry stating that there is a 
prior mortgage on other property only.) 

Section 78-—Note 10 

1. (’34) 21 AIR 1934 Oudh 283 ( 283): 150 
Ind Cas 145 (DB), Sita Ram v. Raj No¬ 
rain. (Section 78 does not apply to the case 
of a prior mortgagee and a subsequent ven¬ 
dee.) 

2. (’34) 21 AIR 1934 Mad 302 (302): 148 
Ind Cas 612 (DB), Sivarao V. Subbarao. 
(Prior mortgagee taking active part in bring¬ 
ing about sale—Mortgagee is estopped from 
setting up his mortgage to purchaser’s pre¬ 
judice. ) 

(’27) 14 AIR 1927 Cal 538 (542): 102 Ind 
Cas 871 (DB), Kshetra Nath v. Harasuk¬ 


das. 

(’18) 5 AIR 1918 Cal 411 (411): 45 Ind Cas 
986 (DB), Sakhiuddin v. Sonaullah. 

3.t(’27) 14 AIR 1927 Cal 538 (542): 102 

Ind Cas 871 (DB), Kshetra Nath v. Hara¬ 
sukdas. (Purchaser in this case had notice 
of the prior mortgage which therefore could 
be enforced against him.) 

(’18) 5 AIR 1918 Cal 411 (411): 45 Ind Cas 
986 (DB), Sakhiuddin v. Sonaullah. 
t (’37) 24 AIR 1937 Mad 195 (199): 170 Ind 
Cas 845 (DB), Nataraja Iyer v. Lakshmana 
Iyer. (The mortgagee parted with the title- 
deeds relating to the properties when he had 
sufficient reasons to think that the mortga¬ 
gor required them for the purpose of effect¬ 
ing a sale of the properties— Held, there may 
not arise estoppel in the sense of S. 115, 
Evidence Act; but the conduct of the mort¬ 
gagee was akin to the kind of negligence 
contemplated by S. 78, T. P. Act) 

(’84) 8 Mad 200 (201, 202) (DB), Mutha v. 
Sami. (Prior mortgagee parting with title- 
deeds, but not guilty of gross neglect—He 
could enforce his rights against subsequent 
purchaser.) 

(’34) 21 AIR 1934 Mad 302 (302): 148 Ind 
Cas 612 (DB), Sivarao v. Subbarao. 

Section 78—Note 10a 
1.(’15) 2 AIR 1915 P C 21 (24): 37 All 474: 
42 Ind App 163: 30 Ind Cas 366 (PC),' 
Padarath Halwai v. Ram Norton Upadhia. 
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Illustration. 

A mortgages x and y to B and then x alone to C. C bring9 a suit on his mortgage im¬ 
pleading B as a party to the suit. B fails to plead his priority and the pro¬ 
perty x is held by the Court to be subject to a prior cl aim 
in favour of C. B’s failure to raise the point will preclude him, on the principle 
of constructive res judicata , from raising the question of his priority in respect 
of x in a subsequent suit. But this will not affect his position in regard to y 
vis a vis the mortgagor. As regards the mortgagor and all persons standing 
in his shoes, B will be entitled to enforce his debt and have it paid to the full 
from y. 1 

11* Burden of proof.— As this section is an exception to the general 
rule laid down in S. 48 the burden of proving this exception lies on the party who 
asserts it. 1 

12. Distinction between section 78 and latter part of section 93.— 

One A deposited title-deeds of certain lands with Bank B in 1910 as security for ad¬ 
vances made to him by Bank B from time to time; but no maximum was expressed 
to be secured by the mortgage by deposit of title-deeds. In 1914 A executed a re¬ 
gistered mortgage on the same property in favour of C. C, however, did not inquire 
about the title-deeds when he took his mortgage. After the mortgage in favour of 
C, B made further advances to A; but did not make any search in the registration 
office to see whether the property was mortgaged in the interval to anybody else. 
The question for determination was whether Bank B could claim priority in res¬ 
pect of the advances made to A after the execution of the registered mortgage in 
favour of C. It was held by their Lordships of the Privy Council, 1 that S. 78 had 
no application to the case, as the further advances could not be said to have been 
induced by any act on behalf of C. 

13. Law in the Punjab. — The Transfer of Property Act is not in force in 
the Punjab. But the principle enunciated in this section is applicable to cases aris¬ 
ing in that province. 1 

14. Priority by estoppel. — See Note 16 on Section 48. 


79. If a mortgage made to secure future advances, the perfor- 
Mortgage to se- mance of an engagement or the balance of a running ac- 

ount ^hen 8 '"maxi count, expresses the maximum to be secured thereby, a 
mum is expressed* subsequent mortgage of the same property shall, if made 

with notice of the prior mortgage, be postponed to the 
prior mortgage in respect of all advances or debits not exceeding the maxi¬ 
mum, though made or allowed with notice of the subsequent mortgage. 


A mortgages Sultanpur to his bankers, B. & Co., to secure the balance of 


Section 78—Note 11 

l.t(’36 ) 23 AIR 1936 Cal 283 (284): 63 Cal 
880: 165 Ind Cas 332 (DB), Dharani Mohan 
v. Pramatha Nath. 

(’34) 21 AIR 1934 Nag 29 (30): 30 Nag L R 
196: 154 Ind Cas 904, Rangappa v. Imamud- 
din. 

(’29) 16 AIR 1929 Rang 298 (300): 123 Ind 
Cas 141, Ba Hlaing v. Sit Hauk. 

(’33) 20 AIR 1933 All 299 (301): 146 Ind 
Cas 488 (DB), Ratan Lai v. Mukandi Lai. 
(Section 78 has no application if gross neg¬ 
lect on the part of the prior mortgagee is 
not established.) ' 

Section 78—Note 12 

t (’23) 10 AIR 1923 P C 211 (217): 51 Cal 

- 86: 1 Rang 637 : 50 Ind App 283: 76 Ind 


Cas 910 (PC), Imperial Bank v. U Rai G. 
T. & Co. (On appeal from AIR 1918 Low 
Bur 44.) 

Section 78—Note 13 

1. (’43 ) 30 AIR 1943 Lah 113 (117): 209 Ind 
Cas 75 (DB), Mt. Go pal Devi v. Mt. Ghu- 
lam Fatima. (Appeal from AIR 1940 Lah 
269.) 

(’35 ) 22 AIR 1935 Lah 887 (888, 889): 160 
Ind Cas 107 (DB), Ram Das v. Ralia Ram. 

(’40) 27 AIR 1940 Lah 308 ( 308, 309), Be- 
narsi Das v. Moti Ram. 

(’30) 17 AIR 1930 Lah 920 (927): 11 Lah 
564: 129 Ind Cas 21 (DB), Ralli Brothers 
of Karachi v. Punjab National Bank Ltd. 

(’29) 16 AIR 1929 Lah 314 (314): 118 Ind 
Ca a 655, Mahesh Das v. Daulat Ram. 
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his account with them to the extent of Rs. 10,000. A then mortgages Sultanpur to 
C, to secure Rs. 10,000, C having notice of the mortgage to B. & Co., and C gives 
notice to B. & Co., of the second mortgage. At the date of the second mortgage, 
the balance due to B. & Co., does not exceed Rs. 5,000. B. & Co., subsequently ad¬ 
vance to A sums making the balance of the account against him exceed the sum of 
Rs. 10,000. B. & Co., are entitled, to the extent of Rs. 10,000, to priority over C. 

Synopsis 


1. English and Indian law of tacking 
compared. 

2. Scope of the section. 

3. “To secure future advances.* 

4. “The performance of an engage¬ 
ment.” 

4a. Balance of a running account. 

5. “Expresses the maximum to be se¬ 


cured thereby.” 

6. “In respect of all advances.” 

7. “Not exceeding the maximum.** 

8. Notice. 

9. Charge. * ’ 

10. Further advance made after sale of 
equity of redemption. 


1. English and Indian law of tacking compared.— Before the passing 
of the English Law of Property Act in the year 1925 the English law as to tacking 
was as follows 1 : ' 

(1) The mortgagee of a legal estate could tack on to his mortgage any fur¬ 
ther advances made by him provided he had no notice of the other mort¬ 
gages when he made the advance. , ' 

.(2) A subsequent equitable mortgagee could acquire the legal estate of the 
prior mortgagee and tack on his equitable mortgage to the legal mort¬ 
gage provided that, at the time of advancing money on his equitable 
mortgage, he had no notice of the other mortgages. 

Under the English Law of Property Act, 1925 (15 Geo. V, Ch. 20, S. 94) a 
prior mortgagee, whether legal or equitable , can, by tacking, gain priority over 
subsequent mortgages in respect of further advances only— 

(1) if an arrangement has been made to that effect with the subsequent 

mortgagees; or * ;1 

(2) if he had no notice of the subsequent mortgages at the time when he made 

the further advance; or ,• j 

(3) if he is bound under the terms of the mortgage to make further advan¬ 
ces whether he has notice or not of the subsequent mortgages. 

The right of a subsequent encumbrancer to tack on his own mortgage to a prior 
mortgage by acquiring the legal estate of the prior mortgagee and thus to gain prio¬ 
rity over the intermediate incumbrances, has been abolished. 2 


In this country, it was held as early as the year 1869, that the principle of 
the English law of mortgage enabling a mortgagee to tack on to his mortgage any 
further liability of the mortgagor to him was not recognised in India. 3 When the 
Transfer of Property Act was passed in the year 1882, S. 80 (now S. 93) expressly 
provided that there shall be no tacking by a subsequent mortgagee paying off a prior 
mortgage. As to the tacking of further advances made by a prior mortgagee, the 
tame section also provided that there shall be no such tacking except in the case 
specified in this section, namely, where the prior mortgage fixes a maximum to be 
specified thereby and the subsequent mortgagee advances money with notice of the 
prior mortgage. . 


Section 79—Note 1 

1. (1869) L R 8 Eq 155 (160): 38 L J Ch 
454: 20 L T 601, Daun v. City of London 
Brewery Co. 

See Williams and Eastwood, Principles of the 
Law of Real Property, 1933 Edn., pages 324 
to 327. 


Also see Topham, New Law of Property, 4th 
Edit, 1932, pages 302 to 304. 


2. See Sub-section (3) to S. 94 of the Law of 
Property Act, 1925. 

3. (’69) 2 Beng L R App 45 (45): 11 Suth 
W R 310 (310) (DB), Odoy Chum Rana v. 
Bhufohury Jonah. 

(’70) 14 Suth W R 491 (492) (DB), Goar- 
narain v. Brojnath Koondoo. 

[See also (’83) 7 Bom 526 (529) (DB), No- 
rayon Venkoba v. Pandurang Kamat. (Case 
arising before Transfer of Property Act.)] 
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’ It will thus be seen that while under the English law, a further advance by 
a prior mortgagee can, in certain circumstances, be tacked on to the mortgage in¬ 
dependently of any question whether the prior mortgage expresses a maximum to 
be advanced or whether the subsequent mortgagee has notice of the terms of the prior 
mortgage , a further advance by a prior mortgagee cannot, under this Act, be tacked 
on to the mortgage, unless the mortgage expresses a maximum to be advanced, and 
unless the subsequent mortgagee had, at the time of his mortgage, notice of the 
prior mortgage. 

2. Scope of the section.— It is a general principle of law that where the 
equities are equal, the first in time shall prevail— qui prior est tempore, potior est 
jure. 1 This rule has been enacted in S. 48 with reference to transfer of property 
in general terms. It provides that where a person purports to create by transfer, at 
different times, rights in or over the same immovable property and such rights can¬ 
not all exist or be exercised to their full extent together, each later created right 
shall in the absence of a special contract or reservation binding the earlier trans¬ 
feree, be subject to the rights previously created. The same general rule is recog¬ 
nised by S. 93 which provides negatively that a mortgagee making a subsequent ad¬ 
vance to the mortgagor whether with or without notice of an intermediate mortgage 
shall not thereby acquire any priority in respect of his security for such subsequent 
advance. But this is made subject to the rule laid down in this section. 2 This sec¬ 
tion is thus an exception to the general rule stated above* and enables a prior mort¬ 
gagee to tack on to his mortgage a further advance made by him and thus gain prio¬ 
rity over an intermediate incumbrance— 

(1) if the prior mortgage is one made to secure future advance, the perfor¬ 
mance of an engagement or the balance of a running account and ex¬ 
presses the maximum to be secured thereby, and 

(2) if the subsequent incumbrancer has notice of the prior mortgage. 4 

The section has been based on the dissenting judgment of Lord Cranworth 
in Hopkinson v. Rolf., 5 where his Lordship observed as follows: 

“Mortgages are but contracts; and when once the rights of parties un¬ 
der them are defined and understood, it is impossible to say that any rule 
regulating their priority is unjust. If the law is once laid down and under¬ 
stood, that a person advancing money on a second mortgage, with notice of 
a prior mortgage covering future as well as present debts, will be postponed 
to the first mortgagee, to the whole extent covered or capable of being cover¬ 
ed by the prior security, he has nothing to complain of. He is aware, when 
he advances his money, of the imperfect nature of his security and acts at 
his peril.” 

3. “To secure future advances.”— Section 58, clause fa) provides that 
a mortgage may be made to secure a loan advanced or to be advanced or an existing 
or future debt. Where a future advance is made it attaches itself as it were, to the 
mortgage so as to put it in the same position as if it had been made when the mort¬ 
gage was originally created. 1 

362 (DB), Sesha Iyer v. Srinivasa Ayyar. 
(T2> 17 Ind Gas 927 ( 930) (DB) (Cal), Da 
lip Narayan Singh v. Chait Narain Singh. 
(’20) 7 AIR 1920 Pat 251 (254): 58 Ind Gas 
489 (DB), Baijnath Goenka v. Daleep Na- 
rain. (Obiter.) 

5. (1861) 9HLC 514 ( 539, 540): 11 ER 
829: 9 W R (Eng) 900: 34 L J Ch 468 : 5 
L T 90 (94). 

Section 79—Note 3 

1. 0861) 9 H L C 514 (543): 11 ER 829 : 5 
L T 90 (95): 9 W R (Eng) 900 : 34 L J 


Section 79—Note 2 

1. “He who is first in point of time is more 
powerful in law,” 

2. (T2) 17 Ind Cas 927 (929) (DB) (Cal), 
Dalip Narayan Singh v. Chait Narain Singh. 

S.t(’20) 7 AIR 1920 Pat 251 (254): 58 Ind 
Caa 489 (DB), Baijnath Goenka v. Dalgep 
Narain. 

(’12) 17 Ind Cas 927 (929) (DB) (Cal), Da 
lip Narayan Singh v. Chait Narain Singh. 

4.t(*12) 17 Ind Cas 931 (932) (DB) (Cal), 
Dalip Narayan Singh v. Chait Narain Singh. 

(’21) 8 AIR 1921 Mad 459 (460): 70 Ind Cas 
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In a mortgage made to secure future advances, the consideration is expressly 
agreed to be paid, either in whole or in part in future. Such a mortgage is essen¬ 
tially different from the one where the consideration though payable immediately 
is in fact paid in future. The words “future advances” are general and will include 
all advances made m pursuance of the mortgage contract at any time. It is not ne- 

cessary that the parties should specify the time when the advances are to be made 
at the time of the mortgage. 

4. “The performance of an engagement.”— Section 58, cl. (a) pro- 
vides that a mortgage can be made for the purpose of securing the “performance of 
an engagement which may give rise to a pecuniary liability.” 

A partition deed provided that the common family debts should be discharg- 
ed by the respective sharers to whom they fell as per schedule of the deed, and 

h u r y i- S M rer r faiIed , t0 J f^charge the debts falling to his share, his properties 
should be liable for such debts and for the losses that might happen to the family. 

It was held that the provision was a mortgage for securing the performance of an 
engagement withm the meaning of this section. 1 

4a. Balance of a running account— It will be noticed that the section 
applies also to a mortgage to secure the balance of a running account. It will de- 
pend on the construction of the mortgage bond and the circumstances in each case 
whether the mortgage is to secure the balance due on the date of the mortgage or the 
balance that may be found due from time to time up to a certain limit. In the un- 
dermentioned case, 1 a mortgage was executed in respect of an overdraft account with 
a bank and the amount secured was expressed to be Rs. 15,000. At the date of the 
mortgage the amount due from the mortgagor was about Rs. 7500. The question 
arose in the case whether the mortgage security would enure in respect of sums over- 

lsmn af Tb thC ^ at !-° n whi L ch L tbe b , al ? nce due from the mort S a g°r exceeded Rs. 
lo,(KJU. I he contention on behalf of the mortgagor was that the security would not 

apply to such sums and that the payments made by him after the above date must be 
adjusted towards the balance due on that date, and if such balance was found to have 
been entirely discharged in this manner, the bank would not be entitled to a mort¬ 
gage decree in regard to the surplus amount, but only to a personal decree. On 
construing the mortgage deed and taking into consideration the conduct of the par- 
ties and the circumstances of the case, it was held that this contention was not ten- 
able and that the mortgage would be good in respect of a balance of Rs. 15,000 
whenever the balance might be struck, that the mortgage was intended to be a con¬ 
tinuing security for such balance and not merely for the amount that was due from 
the mortgagor at the date of the mortgage but that the bank was not entitled to a 
mortgage decree for any amount in excess of Rs. 15,000. 

5. “Expresses the maximum to be secured thereby.”— The section 
has no application unless the prior mortgage expresses a maximum amount up to 
which the advances are to be made. 1 In The Imperial Bank v. U Rai Gyaw Thu & 
Co., 2 it was observed by their Lordships of the Privy Council, “the words of S. 79 
mean that the mortgage there referred to must express a maximum. The words ‘to 
secure further advances, etc., denominate the different classes of mortgages, but to 


Ch 468, Hopkinson v. Roll. (Per Lord Cran- 
worth.) 

Section 79—-Note 4 

1. (’21) 8 AIR 1921 Mad 459 ( 460): 70 Ind 
Cas 362 (DB), Sesha Iyer v. Srinivasa. 
Section 79—Note 4a 

1.* (.’43) 30 AIR 1943 Pat 301 (303, 304): 22 
Pat 213: 209 Ind Cas 88 (DB), Chota Nag¬ 
pur Banking Association Ltd., Purulia v. 
Lai Mohan Trivedi. ( Clayton's case. (1861) 
Cas 910 (PC). 

1 Mer. 572 and In re Medewe's Trust, 


(1859) 28 L. J. Ch 891 distinguished— Dee- 
ley v. Lloyd?s Bank, (1910) 1 Ch 648 and 
Henniker v. IVigg, (1869 ) 4 Q. B. 792 fol¬ 
lowed.) 

Section 79—Note 5 

1. (’38) 25 AIR 1938 All 473 (476): 177 I. 
C. 219 (DB), Allahabad Bank Ltd. V. Be¬ 
nares Bank Ltd. 

2. (’23) 10 AIR 1923 P C 211 (215): 51 Cal 
86 : 1 Rang 637: 50 Ind App 283: 76 Ind 
Cas 910 (PC). 
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fcring them under S. 79 they must have the common feature of a maximum express¬ 
ed. It is not, however, necessary that a definite figure should be expressly men¬ 
tioned as the maximum to be secured by the mortgage. It is sufficient if the maxi¬ 
mum is expressed in such terms that the definite figure can be determined when requir¬ 
ed. A took a lease from B for a period of nine years on 14th June 1900 for a cer¬ 
tain annual rental. As security for the payment of the annual rent and interest on 
defaulted instalments A mortgaged his immovable property to B on the same date. 
Subsequently, A mortgaged the same property to C on 12th October 1900. In a 
suit brought by B on his mortgage the question for determination was whether the 
mortgage to him expressed the maximum to be secured thereby within the meaning 
of this section. It was held that the aggregate rent payable under the lease could 
be determined by a simple arithmetical calculation and that on the principle that 
that is certain which can be made certain” the mortgage did express the maximum 
to be secured by it. 3 In the undermentioned case 4 a partition deed between brothers, 
A and B, provided as follows: “The common family debts should be discharged by 
the respective sharers to whom they fell, as per schedule of the document, and that, 
if any sharer failed to discharge accordingly, such sharer’s properties should be 
liable for such debts and for the losses that might happen to the family.” It was 
held that the document read with the schedule specified the maximum secured by 
the document and that the reference to losses would not impair the adequacy of the 
specification of the maximum. 

See also Note 4a. 

6. “In respect of all advances." — Section 93 provides that “except in 
the case provided for by S. 79, no mortgagee making a subsequent advance to the 

mortgagor.shall thereby acquire any priority in respect of his security for 

such subsequent advance.” In The Imperial Bank of India v. U Rai Gyaw Thu & 
Co., 1 their Lordships of the Privy Council held that the word “subsequent” in that 
section, must, from the context, be taken to mean subsequent to the intermediate 
mortgage and that an advance when made after another mortgage is granted be¬ 
comes a “subsequent advance.” The words “in respect of all advances” in this 
section must be construed in view of S. 93, and the word “advance” must be under¬ 
stood as meaning a “subsequent advance” as explained above. It has accordingly 
been held that this section has been enacted with a view to protect a prior mortga¬ 
gee by giving him priority over a subsequent mortgage with respect to advances 
made to him after the subsequent mortgage and that it has no application where no 
advances are made by the prior mortgagee after the creation of the subsequent mort¬ 
gage. 2 Where, therefore, a mortgagee under a mortgage to secure future advances, 
sues merely in respect of advances made previous to a subsequent mortgage, this sec¬ 
tion will have no application to the case; 3 the matter would be governed by the ge¬ 
neral rule of priority enacted in S. 48 and the plaintiff would be entitled to recover 
the amount so advanced in priority to the subsequent mortgagee. A made on 27-3- 
1925 a mortgage, by deposit of title-deteds, with B to secure advances “up to the 
limit of Rs. 1,25,000 together with interest.” On 20-12-1926, A made a subsequent 
mortgage in favour of C. B sued on his mortgage for the advances made by him be¬ 
fore 20-12-1926 amounting to Rs. 1,25,000 and interest thereon. It was held that 


3. (’12) 17 Ind Cas 931 (932) (DB) (Cal), 
Dalip Narayan Singh v. Cheat Narayan 
Singh. 

[See also (’31) 18 AIR 1931 Pat 33 (36): 9 
Pat 816: 130 Ind Cas 168 (DB), Brifmohan 
Singh v. Dukhan Singh. (17 Ind Cas 931 
followed.) 

4, (’21) 8 AIR 1921 Mad 459 (460, 461): 70 
Ind Cas 362 (DB), Sesha Iyer v. Srinivasa 
Ayyar. 

t r- C ' Section 79—Note 6 

1. (’23) 10 AIR 1923 P C 211 (215): 51 Cal 


86: 1 Rang 637: 50 Ind App 283: 76 Ind 
Cas 910 (PC). 

2. f (’38) 25 AIR 1938 All 473 (476): 177 Ind 
Cas 219 (DB), Allahabad Bank Ltd. v. Be¬ 
nares Bank Ltd. 

(’20) 7 AIR 1920 Pat 251 (254): 58 Ind Cas 
489 (DB), Baijnath Goenka v. Daleep Na- 
rain. 

3. (’20) 7 AIR 1920 Pat 251 (254): 58 Ind 
Cas 489 (DB), Baijnath Goenka v. Dalgep 
Narain. 
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S. 79 had no application as no advances were made after the subsequent mortgage 
and that B was entitled to recover as claimed not only the principal but also the in* 
terest. 4 


7. “Not exceeding the maximum.”— Under this section, the subsequent 
mortgage will be postponed to the prior mortgage only in respect of advances or 
debits not exceeding the maximum expressed by the prior mortgage. 1 If the ad¬ 
vances made by the prior mortgagee after the subsequent mortgage exceed the maxi¬ 
mum expressed by the prior mortgage the advances exceeding the maximum will 
not have priority over the subsequent mortgage. 

8. Notice.— Unlike the English law, the question whether the prior mort¬ 

gagee has or has not notice of the subsequent mortgage, when he makes the further 
advance, is immaterial under this section. The material question is whether the 
subsequent mortgagee has notice of the prior mortgage at the date of the subsequent 
mortgage. i 

Section 3 provides that “a person is said to have notice of a fact wheH he 
actually knows that fact or w'hen, but for wilful abstention from an inquiry or search 
which he ought to have made, or gross negligence, he would have known it.” It 
was held by the Privy Council in the undermentioned case 1 that if a mortgagee tak¬ 
ing a mortgage in a place where he knows that mortgages by deposit of title-deeds 
are legal and usual, does not ascertain whether the title-deeds were already pledged, 
his failure to so ascertain is such abstention from an inquiry which he ought to have 
made or such negligence as to infer notice in terms of section 3. 

Where a mortgage for future advances was executed on 28-9-1930, and re¬ 
gistered on 11-10-1930, and a subsequent mortgage was executed on 12-10-30 and 
registered the same day, it was held that it could not be said except from evidence 
aliunde , that the subsequent mortgagee could ha^e, when the mortgagor negotiated 
for the loan, discovered by the most diligent search in the Registrar’s office, the 
fact of the prior mortgage and cannot therefore be said to have had notice. 2 The 
decision was before the amendment of S. 3 by the addition of the explanation there¬ 
to which provides that a/ person acquiring any interest in property will be deemed 
to have notice of any prior transaction with reference to that property which is re¬ 
quired by law to be registered, from the date of the registration. It is conceived 
that the decision would be different under the present law. 

9. Charge.— In Sesha Iyer v. Srinivasa, 1 the High Court of Madras appli¬ 
ed this section to the case of a charge created by a partition deed executed between 
brothers. See Notes on section 100. 


10. Further advance made after sale of equity of redemption.— 

This section deals only with the postponement of the rights of a subsequent mort¬ 
gagee in respect of advances made after the subsequent mortgage but in pursuance 
of a maximum fixed in the prior mortgage. It has no application of any kind 
where a mortgagee advances amounts to the mortgagor after the equity of redemp¬ 
tion has passed into the hands of a purchaser of the mortgagor’s rights. Thus, if 
A is the mortgagee and B the mortgagor, and B himself sells away his equity of re¬ 
demption, or his eqdity of redemption is sold in court auction to C, and then A 


4. (’38) 25 AIR 1938 All 473 (476): 177 Ind 
Cas 219 (DB), Allahabad Bank Ltd. V. Be¬ 
nares Bank Ltd. 

Section 79—Note 7 

1. (’12) 17 Ind Cas 927 (929, 930) (DB) 
(Cal), Dalip Narayan Singh V. Chait Narain 
Singh. 

(’20) 7 AIR 1920 Pat 251 (254): 58 Ind Cas 
489 (DB), Baijnath Goenka v. Daleep Na¬ 
rain. 

Section 79—Note 8 

l.*(’2S) 10 AIR 1923 P C 211 (216): 51 Cal 


86: 1 Rang 637: 50 Ind App 283 : 76 Ind 
Cas 910 (PC), Imperial Bank v. U Rai 
Gyaw Thu & Co. (Mortgagee in Akyab fail¬ 
ing to ask for title deeds would be imputed 
with notice of prior equitable mortgage.) 

Also see S. 3 Note 32 and S. 78 Note 9. 

2. (’12) 17 Ind Cas 927 (930) (DB) (Cal), 
Dalip Narayan Singh v. Chait Narain Singh. 

Section 79—Note 9 

1. (’21) 8 AIR 1921 Mad 459 (461): 70 Ind 
as 362 (DB). 
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makes a further advance to B, he cannot get any priority or other right in respdct 
of advance as against C,» unless the conduct of C were such as to operafe as an es^- 

% 

p_ 80. [Tacking abolished.] Repealed by S. 41 of the Transfer of 

Property ( Amendment ) Act , 1929 (XX of 1929). ' ' 

. , . Il J. their Re Port the Special Committee observe: “As the principal of ‘tack¬ 

ing is akui to subrogation, we propose to number Section 80 as Section 93, so as to 

follows* aftCr thC 8601100 WhlCh refeFS t0 subr °g ation ” The oId section 80 ran as 

‘ 80 No mortgagee paying off a prior mortgage, whether with or without 
notice oft an intermediate mortgage, shall thereby acquire any priority in res¬ 
pect ot his original security. And except in the case provided for by S. 79, 
no mortgagee making a subsequent advance to the mortgagor, whether with 
or without notice of an intermediate mortgage, shall thereby acquire any prio¬ 
rity m respect of his security for such subsequent advance.” 

Marshalling and Contribution . 

81. If the owner of two or more properties mortgages them 
Marshalling to one person and then mortgages one or more of the 

•ewmUes. properties to another person, the subsequent mortgagee 

u, in the absence of a contract to the contrary, entitled to have the prior 
mortgage-debt satisfied out of the property or properties not mortgaged 
to him, so far as the same will extend, but not so as to prejudice the rights 
of the prior mortgagee or of any other person who has for consideration 
acquired an interest in any of the properties. 

a. Section 81 was substituted for the original section by Section 42 of the Transfer of 
Property (Amendment) Act, 1929 (XX of 1929). The old section was as follows: 

the owner of two properties mortgages them both to one person and then 
mortgages one of the properties to another person who has not notice of the former 
mortgage, the second mortgagee is, in the absence of a contract to the contrary, en¬ 
titled to have the debt of the first mortgagee satisfied out of the property not mort- 
8*g«dt° the second mortgagee, so far as such property will extend, but not so as to 
prejudice the rights of the first mortgagee or of any other person havir^ acquired for 
valuable consideration an interest in either property/' 

Synopsis 


1. Doctrine of marshalling. See Notes 
and 2 on Section 56. 

2. Against whom right of marshalling is 
available. 

3. Marshalling distinguished from equit¬ 
able rule of apportionment. 

4. “Two or more properties.” See Note 

5 on Section 56. 

5. “Mortgages them to one person.” 

6. “Then mortgages one or more of the 
properties to another person.” 

7. “Subsequent mortgagee.” 

8. Right is available to purchaser in 
execution of decree on second mort- 


9. “In the absence of a contract to the 
contrary.” See Note 8 on Section 56. 

10. “So far as the same will extend.” 

11. “But not so as to prejudice the rights 
of the prior mortgagee.” 

12. “Or of any person who has for con¬ 
sideration acquired an interest in any 
of the properties.” See Note 2 on 
this section and Note 14 on Section 
56. 

12a. Executing Court when can give effect 
to right of marshalling. See Note 12 
on S. 56. 

13. Effect of notice of prior mortgage. 
TOPIC INDICATOR 

Essentials for the applicability of the right tice. See Note 13. 
of marshalling. Section not applicable to hypothecation of 

There must be common debtor. See Note 6. moveable property. See Note 5. 

Two funds must be on the same footing. Who cannot claim right under the section. 
See Note 5. Attaching creditor. See Note 6. 

Right of marshalling is independent of no- Lessee. See Note 6. 

Section 79—Note 10 

I. JV9) 3 Ind Cas 44 (45) (DB) (All), 

^Jfourang Lai v. Partap. 2. (’88) 12 Bom 33 (35, 36) (DB), Gomnd- 

C01) 21 AH 429 (431): 1901 AH W N 121 raov.Ravji. ’ 


(DB), Bhagwan Das v. Sham Das. 
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1. Doctrine of marshalling.— See Notes 1 and 2 on section 56. See also 
the case noted below. 1 

2. Against whom right of marshalling is available.— As has been 

seen in Note 1 on S. 56 a right of marshalling is a right which a person who has one 
fund out of which to satisfy his demands has to compel the person who has that 
fund and another out of which to satisfy his demands, to resort to the other fund 
first. In other words, a right of marshalling by a subsequent incumbrancer is en¬ 
forceable not only against the mortgagor but also against the prior incumbrancer. 
In the undermentioned case 1 it was observed by Sreenivasa Iyengar, J., that the right 
of the subsequent mortgagee under this section is enforceable only against the mort¬ 
gagor and not against the mortgagee. It is submitted/that this view is against the 
very principle underlying the doctrine of marshalling and is not correct. 

But the right is not enforceable against any person other than the mortga¬ 
gor and the prior mortgagee. 2 Suppose x and y are mortgaged to A and x is sub¬ 
sequently mortgaged to B and y is mortgaged or sold to C for valuable considera¬ 
tion. B has no equity to throw the whole of A’s mortgage on C’s estate and so des¬ 
troy C’s security. 3 If B were to compel A to proceed against y first, it would pre¬ 
judice C, and this cannot be allowed under this section, for the right of marshalling 
cannot be exercised so as to prejudice the rights of any person who has for consi¬ 
deration acquired any interest in any of the properties. It has consequently been 
held in the undermentioned cases 4 that as between the transferees of the diffe¬ 
rent items of the mortgaged properties there is no right of marshalling. A con¬ 
trary view has been expressed, however, by the Rangoon High Court in the case 
noted below, 3 that where M mortgages first, properties x and y to R, then sells 
x to K and subsequently mortgages y to L, L can exercise the right of marshalling 
so as to compel R to proceed against K’s property first. It is submitted that this 
view is not correct. Their Lordships observed that this course would not prejudice 
the mortgagee , but they have failed to note that such a course would prejudice a 
person (K) who has for consideration acquired an interest in the properties, and 
could not be allowed under the terms of the section. 

See also Note 14 on section 56. 


Section 81—Note 1 

1. (’49) 36 AIR 1949 Mad 384 (385), Satyana- 
ray ana Marty v. Official Receiver , Vest Go- 
duvari. (Maintenance decree charging items 
1 to 42 belonging to D—P purchasing some 
of these items from D —Indemnity clause in 
sale deed charging certain other items, viz., 

30, 31, 32 and 34 for amount of loss that 
might accrue to P if the items sold to him 
were sold in execution of maintenance dec¬ 
ree— P paying a certain amount to avert 
such sale and then suing for contribution 
from owners of other items—The owners of 
other items are entitled, “on the principle 
of marshalling contained in S. 81 to insist” 
that he must first proceed against items 30, 

31, 32 and 34 which are given as security 
and then only proceed against the 
other items for the balance.) 

Section 81—Note 2 

1. (’28) 15 AIR 1928 Mad 500 (502): 51 

Mad 648: 110 Ind Cas 54 (DB), Thanmul 
Sotvcar v. Nathu Ramadoss. 

2. (1901) 49 W R (Eng) 236 (236): 83 L T 
500 ( 501), Baglioni v. Cavalli. 

3. (*49) 36 AIR 1949 Nag 155 (158): I L R 
(1948) Nag 595. Pandurang v. Shrihari. 
(Items A and B first mortgaged to X and 
then A alone mortgaged to Y—Y cannot 


claim right of marshalling against person 
purchasing B in execution of money decree 
against mortgagor.) 

(1855) 52 E R 741 (743): 20 Beav 614: 
24 L J Ch 782: 109 R R 556, Gibson v. Seo- 
grim. (Per Romilty, M. R.) 

4. (1842) 62 E R 944 (948): l YICO 
401: 11 L J Ch 228: 57 R R 401, Bangs V. 

Racaster. 


(’31) 18 AIR 1931 Mad 199 (200): 54 Mad 
59: 129 Ind Cas 655 (DB), Unnamalai Am- 
mal v. Gopalaswami Chetti. (Second mort¬ 
gagee has no right against subsequent pur- 

chss^ri) 

(’98) 2 Cal W N 397 (402) (DB), Satis Chun- 
der v. Gopal Chunder. (Second mortgagee 
has no right as against later mortgagee.) 

(1893) 62 L J a 804 (813): (1893) 2 Ch 
54 (72, 73): 68 L T 390, Flint v. Howard. 

(’32) 19 AIR 1932 Mad 196 (198): 135 Ind 
Cas 316, Official Assignee Madras v. By- 
ramshaw. 

(1869) 17 W R (Eng) 355 (356), Wellesley 
v. Lord Momington. (Barnes v. Racaster, 
(1842 ) 62 E R 944 followed.) 

5. (’37) 24 AIR 1937 Rang 220 (223): 1937 
Rang L R 13: 171 Ind Cas 168 (DB), S. 
N. V. R. Chettyar Firm v. K. Y. A. Chett- 
yar Firm, fovf fff» O UA (1(f) 
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_ , Marshalling distinguished from equitable rule of apportionment. 
-—It has been seen in Note 2 that the right of marshalling cannot be exercised ag¬ 
ainst any person other than the mortgagor and the prior mortgagee. It is not avail¬ 
able against another mortgagee of the other property. In such a case, however, the 
debt is to be apportioned according to the value of the two properties. 1 It has been 
held in the undermentioned cases 2 that this is in accordance with the equitable rule 
of rateable apportionment, which prevails in England, and which is applicable in the 
country as being in accordance with justice, equity and good conscience. The right 
given by that rule is to have the equity of redemption of two mortgaged properties 

A, rateably apportioned as between puisne mortgagees. This 
right, according to the said decision, is not strictly one of contribution, inasmuch as 
a right of contribution is a right given to a mortgagor and the right of rateable ap¬ 
portionment is a right of one subsequent mortgagee of one item of certain mortgag¬ 
ed properties against a subsequent mortgagee of another item of such properties. 

4. “Two or more properties.’ 9 — See Note 5 on Section 56. 

5. “Mortgages them to one person. 99 — A “mortgage” is the transfer 
of an interest in specific immovable property. 1 This section, therefore, applies only 
to mortgages of immovable property and not to hypothecation of moveable proper¬ 
ty. 2 The section cannot also apply to cases where the prior mortgage is of both 
irremovable and moveable properties. 3 The reason is that the doctrine of marshall¬ 
ing can be applied only to “two funds standing upon an equal footing” 4 and it can¬ 
not be said that a security of moveable property is on the same footing as a security 
of immovable property, inasmuch as the rights and liabilities of a mortgagee of im¬ 
movable property are not the same as those of a person to whom moveable proper¬ 
ties have been hypothecated. 5 

See also Note 6 on section 56. 


6. “Then mortgages one or more of the properties to another per¬ 
son.” — The doctrine of marshalling applies only when the contending creditors 
are creditors of the same person. When A and B execute a mortgage of properties x 
and y in favour of C and then A alone executes a mortgage of property y in favour of 
D, the doctrine of marshalling cannot be applied and D cannot compel C to proceed 
first against property x. 1 As observed by the Special Committee in their Report “It 
is well established that in order that the doctrine of “marshalling” can be applied 
there must be two funds or securities both originally the property of the same owner 
and the debts must be the debts of the same person .” 

Again, the person claiming the right under this section must be a subsequent 
mortgagee . An attaching creditor 2 or a lessee 3 of the property cannot claim any 
right of marshalling. See also S. 56, Note 7. 


7. “Subsequent mortgagee.” — The old section gave a right of marshall¬ 
ing only to a second mortgagee and not to mortgagees subsequent to the second 


Section 81—Note 3 

1. See the cases cited under Note 2. 

2. (’32) 19 AIR 1932 Mad 196 (197): 135 

Ind Cas 316, Official Assignee, Madras v. 
Byramshaw. 

Section 81—Note 5 

1. See Section 58. 

2 (’36) 23 AIR 1936 Rang 266 (267): 14 

Rang 198: 163 Ind Cas 444 (DB), Subbiah 
Naidu v. Ram Sabad. 

S. (’36 ) 23 AIR 1936 Rang 266 (267): 14 

Rang 198: 163 Ind Cas 444 (DB), Subbiah 
Naidu v. Ram Sabad. 

4. (1886) 30 Ch D 192 (199): 53 L T 737, 
Webb v. Smith . 


5. (’36) 23 AIR 1936 Rang 266 (267): 14 

Rang 198: 163 Ind Cas 444 (DB), Subbiah 
Naidu v. Ram Sabad. 

Section 81—Note 6 

1. (1811) 34 E R 199 (201): 17 Ves 514: 11 
R R 122, Ex parte Kendall. 

(’17) 4 AIR 1917 Mad 372 (372): 34 I. C 

338 (DB), Ramaswamy Chetty v. Madura 
Mills Co. Ltd. 

(’89) 12 Mad 255 (259) (DB), Gopala v. Sa - 
minathayyan. 

2. (’81) 6 Cal 142 (148): 7 Cal L R 396 

(DB), Kristodass Kundoo v. Ramhant Roy. 

3. (’26) 13 AIR 1926 Cal 525 (527): 94 Ind 
Cas 786 (DB), H. V. Low & Co. v. Hazari- 
mull. 
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mortgagee. The present section is wider in that it applies to all subsequent mort¬ 
gagees. ' ■ 

A subsequent mortgagee does not cease to be so, for the purposes of this sec¬ 
tion by reason merely of the fact that he purchases the equity of redemption in the 
property mortgaged to him. 1 In the undermentioned case, 2 a second mortgagee of 
properties a and b which were included along with properties c and d in a prior 
mortgage, purchased a and 6, in execution of the decree obtained by him on his 
mortgage. Later on he obtained, by purchase, the interest of the first mortgagee and 
obtained a decree on the first mortgage. He then claimed to sell the items c and 
d first for the realisation of the mortgage-money. It was held that he was entitled 
to do so. The learned Judge observed: 

‘‘The plaintiff, as a subsequent mortgagee, before his purchase of the 
^rior mortgage bond, was entitled to compel the sale of the properties not in¬ 
cluded in the subsequent mortgage before the sale of the mortgaged proper¬ 
ties included in the second mortgage and when he purchases the rights of the 
prior mortgagee, he does not lose his rights to have the properties which he 
purchased in execution of the second mortgage decree excluded from the sale 
in execution of the first mortgage in the first instance. This is in accordance 
with the terms of S. 81 of the Transfer of Property Act. It must be so, since 
the plaintiff has acquired the rights of prior mortgagee.” 

8. Right is available to purchaser in execution of decree on second 

mortgage.— In Inderdawn Pershad v. Govind Lall Chatvdhry 1 it was held by the 
Calcutta High Court that a purchaser at a sale in execution of thei second mortgage, 
purchases not only the right of the mortgagor, but all the rights of the mortgagee 
acquired up to the sale, including the right of marshalling which the second mort¬ 
gagee might have had, and that such purchaser could exercise the right of marshall¬ 
ing under this section. This view has been followed in the undermentioned cases, 2 
the Patna High Court observing 3 that the right of marshalling “continues so long as 

the properties mortgaged to the second mortgagee are available to be sold in execu¬ 
tion of a prior mortgage.” 

9. “In the absence of a contract to the contrary.”— See Note 8 on 

Section 56. 


10. “So far as the same will extend.”— X had a mortgage over pro¬ 
perties a, b and c. The mortgagor subsequently executed a second mortgage over 
property a. X sued on his mortgage, obtained a decree and in satisfaction of the' 
decree sold properties b and c and for the balance still remaining due claimed to 
proceed against property a. It was held that the second mortgagee had no defence 
to the claim based on the doctrine of marshalling. 1 The mortgagee X had recover- 


Section 81—Note 7 

I (’24) 11 AIR 1924 Pat 459 (463): 3 Pat 
522: 78 I. C. 796 (DB), Rajkeshwar Prasad 
Narain Singh v. Md. Khalil-ul-Rahman. 

(’30) 17 AIR 1930 Mad 178 (180): 125 Ind 
Cas 66, Venkayy'a v. Venkataramayya. 

C37) 24 A I R 1937 Rang 220 (223): 1937 
Rang L R 13: 171 Ind Cas 168 (DB), S. 
N. V. R. Chettyar Firm v. K. Y. A. Chettyar 
Firm. 

2. (’37) 42 Cal W N 502 (504), Madhusudhan 
v. Jogesh. 

Section 81—Note 8 

1. C96) 23 Cal 790 (794) (DB). 

2. C24) 11 AIR 1924 Pat 459 (463, 464): 3 
Pat 522: 78 Ind Cas 796 (DB), Rajkeshwar 
Prasad Narain Singh v. Md. Khalil-ul-Rah - 
man. . 

(’37) 42 Cal W N 502 (504), Madhusudhan 


v. Jogesh. 

(’30) 17 AIR 1930 Mad 178 (179): 125 Ind 
Cas 66, Vgnkayya v. Venkataramayya. 

[See also (T2) 16 Ind Cas 779 (779) (DB) 
(Mad), Enturi Guruvayya v. M. Butchayya. 
(A mortgaging to B— Suit by subsequent 
mortgagee but B not party—Purchase by C 
in execution of certain property mortgaged 
to B — Sale of mortgaged property by A to 
B in satisfaction of first mortgage— Suit 
by B on the mortgage for sale stating that 
he did not desire to avail himself of sale in 
his favour—Held, B should first proceed ag¬ 
ainst property not purchased by C, as a mat¬ 
ter of equity.)] 

3. (’i?4) 11 AIR 1924 Pat 459 (463): 3 Pat 
522: 78 Ind Cas 796 (DB), Rajkeshwar 
• Prasad Narain Singh v. Md. Khalil-ul-Rah- 

man. * r ' "* • 
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ed his debt in the first instance from properties b and c so far as the same extended, 

and property a was clearly liable for the balance due. See also the undermentioned 
case. 2 


11. “But not so as to prejudice the rights of the prior mortgagee.” 
— For a full discussion, see Note 10 on Section 56. 

Where the prior mortgagee of items a, b and c could not include in his suit 
on the mortgage, item c owing to the conduct of the subsequent mortgagee of a and 
by and, therefore, proceeded to enforce his mortgage only against a and 6, it was 
held that the puisne mortgagee could not be allowed to claim as against the prior 
mortgagee that the latter should first proceed against c. 1 

Where the mortgaged properties consisted of over two hundred items almost 
all of which were subject to incumbrances or alienations and many of which were 
complicated by the existence of rights to compensation for improvements in the alie¬ 
nees, it was held in the undermentioned case 2 that it would almost be impossible to 
try and work out the equities of all the incumbrancers and alienees in such circums¬ 
tances by arranging the order of sale without prejudice to the first mortgagee and 
that therefore the puisne incumbrancers should be directed to work out their own 
rights by way of suits for contribution. 

12. “Or of any person who has for consideration acquired an inte¬ 
rest in any of the properties.”— See Note 2 on this section and 
Note 14 on Section 56. 

12a. Executing Court when can give effect to right of marshalling.— 

See Note 12 on Section 56. 


13. Effect of notice of prior mortgage. — Under the old section a second 
mortgagee who had notice of the prior mortgage could not claim the right of mar¬ 
shalling given by that section. 1 This condition as to notice was based on the obser- 


Section 81 —Note 10 

1. (’10) 4 Sind L R 224 (224, 225): 9 Ind 
Cas 725 (725) (DB), Gul Mahomed v. Loto- 
mat. 

2. (’87)- 1887 All W N 192 (192) (DB), 

Bhawani Prasad v. Narain Prasad. (Mort¬ 
gage of property A stipulating that if debt 
n6t recovered from A, the mortgagee may 
realize from other property B —Subsequent 
mortgage to another—The mortgagee of B 
cannot claim that the prior mortgagee should 
first proceed against A.) 

Section 81 —Not© 11 

1. (T5) 2 AIR 1915 Mad 1203 (1204): 28 
Ind Cas 386 (DB), Seethikutti v. Kunhi 
Koyamutti. 

2. (’43 ) 30 AIR 1943 Mad 705 (706): 211 Ind 
Cas 554 (DB), Kathisa Bi v. Venkitfswara 
Iyer. 

Section 81 —Note 13 

1. (’16) 3 AIR 1916 Lah 219 (219): 1916 

Pun Re No. 86: 33 Ind Cas 815 (DB), Ki- 
shan Chand v. Ramsukh Das. 

(’24) 11 AIR 1924 Pat 459 (464): 3 Pat 522: 
78 Ind Cas 796 '(DB), Rajheshwar Prasad 
Narain Singh v. Md. KhalU-ul-Rahman. 
(Subsequent mortgagee having, at the time 
of his mortgage, no notice of prior mort¬ 
gage is not deprived of his right of mar¬ 
shalling by a subsequent notice of the mort¬ 
gage.) 

(’30) 17 AIR 1930 Mad 178 (179): 125 Ind 
Cas 66, Venkayya V. Venkataramayya. 


(’30) 17 AIR 1930 Pat 442 (447, 448): 10 

Pat 63: 128 Ind Cas 133 (DB), Debi Prasad 
V. Kusum Kumari. 

( 96 ) 23 £al 790 ( 794) (DB), Inderdawan 
Pershad v. Gobind Loll. (Registration held 
not to amount to notice for the purposes of 
the section.) 

(’98) 2 Cal W N 397 (401) (DB), Satis Chun- 
der v. Gopal Chunder. 

(’26) 13 AIR 1926 Pat 94 (101) (DB), Sri- 
pat Singh v. Naresh Chandra Bose. 

(’17) 4 AIR 1917 Cal 830 (831): 38 Ind Cas 
542 (DB), Jamini Mohan v. Ram Narayan. 

f*14) 1 AIR 1914 Cal 828 (829): 41 Cal 418: 
25 I. C. 118 (DB), Tara Prasanna v. Nil- 
moni Khan. 

(1900 ) 24 Mad 96 (106): 10 Mad L Jour 
383 (DB), Sesha Ayyar v. Krishna Ayyan- 

gar. 

(’13) 18 Ind Cas 199 (201) (DB) (Mad), 
Lakshmana Aiyar v. Sankaramoorthy Pilla- 
yar. 

(’17) 4 AIR 1917 Mad 372 (373): 34 Ind Cas 
338 (DB), Ramaswamy Chelly v. Madura 
Mills Co., Ltd. 

(’26) 13 AIR 1926 Mad 1144 (1145): 97 Ind 
Cas 601, Subba Aiyar Pichumani Aiyar. 

(’ll) 35 Bom 395 (400): 11 Ind Cas 989 

(991) (DB), Subraya Venkatesh v. Ganpa 
Narayan. 

(’37) 24 AIR 1937 Mad 965 (966): 177 Ind 
Cas 71, Sengava Naick v. Penunal Reddiar. 
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.vations of Lord Hardwicke, in Lanoy v. Athol (Duke and Dutchess of Athol) 2 3 decid¬ 
ed in the year 1742 to the following effect: 

“Suppose a person, who has two real estates, mortgages both to one per¬ 
son, and afterwards only one estate to a second mortgagee, who had no notice 
of the first; the Court, in order to relieve the second mortgagee, have direct-, 
ed the first to take his satisfaction out of that estate only which is not in 
mortgage to the second mortgagee, etc.” 

Later English decisions, however, held that this condition was unnecessary. 8 In ca¬ 
ses not governed by this Act it was also held in this country, following the English 
law that the application of the doctrine did not depend upon any question of no¬ 
tice. 4 * 

The section has now been amended by omitting the condition as to notice and 
bringing it in line with the English law. 


82. '[Where property subject to a mortgage belongs to two or 
Contribution to more persons having distinct and separate rights of 
mortgage-debt. ownership therein, the different shares in or parts of 

such property owned by such persons are, in the absence 
of a contract to the contrary, liable to contribute rateably to the debt se¬ 
cured by the mortgage, and, for the purpose of determining the rate at 
which each such share or part shall contribute, the value thereof shall be 
deemed to be its value at the date of the mortgage after deduction of the 
amount of any other mortgage or charge to which it may have been sub¬ 
ject on that date.] 

Where, of two properties belonging to the same owner, one is mort¬ 
gaged to secure one debt and then both are mortgaged to secure another 
debt, and the former debt is paid out of the former property, each proper¬ 
ty is, in the absence of a contract to the contrary, liable to contribute rate¬ 
ably to the latter debt after deducting the amount of the former debt from 
the value of the property out of which it has been paid. 

Nothing in this section applies to a property liable under section 81 
to the claim of the b [subsequent] mortgagee. 

a. This paragraph was substituted for the original paragraph by Section 43 of the Trans¬ 
fer of Property (Amendment) Act, 1929 (XX of 1929). For the text of the origi¬ 
nal paragraph, see Note 1. 

b. This word was substituted for the word “second” by Section 43 of the Transfer of Pro¬ 

perty (Amendment) Act, 1929 (XX of 1929). 


Synopsit 


1. Legislative changes. 

2. Scope of the section. 

3. “Property.belongs to two or 

more persons having distinct and se¬ 
parate rights of ownership therein.” 

4. Claim for contribution presupposes 
a common and equal liability. 

4a. Puisne mortgagee's right to contribu¬ 
tion. 

5. Valuation should be as on the date of 
the mortgage. 

2. (1742) 26 E R 668 (669): 2 Atk 444. 

3. (1893) 2 Ch 54 (73): 62 L J Ch 804: 68 

L T 390, Flint vJHotvard. (Citing Gibson v. 

Seagrim, (1855) 20 Beav 614.) 

(1803 ) 32 E R 402 (407, 408): 8 Ves 382 : 7 

R R 86, Aldrich v. Cooper. 

4. (’94) 18 Bom 160 (171, 172) (DB), Chu - 

nilal Vithaldas v. Fulchand. (Per Bailey G 


6. Rate of contribution—How deter¬ 

mined. 

7. “In the absence of a contract to the 
contrary.” 

8. “Contract to the contrary” if enforce¬ 
able by or against assignees of the 
property. 

8a. Second paragraph. 

9. Court selling property in particular 
order—Right of contribution not af¬ 
fected. 

J. on difference of opinions between Telang 
and Jardine JJ.) 

t(’96) 22 Bom 304 (314) (FB), Lokhmidas 
Ram das v. Jamnadas Shankarlal. 

(’02) 26 Bom 538 (543): 4 Bom L R 253 
(DB), Dina v. Nathu. 

(’95) 1895 Pan Re No. 65, p. 327 (329), So- 
han Lai v. Baldeo Safud. 
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SYNOPSIS (contd.) 


10. Marshalling, an exception to the rule 
of contribution. 

11. Contribution distinguished from equit- 
able rule of apportionment. See Note 
3 on Section 81. 

12.. Right of contribution is not a right 
to obtain apportionment in a mort¬ 
gage suit. 

13. A claim for contribution is a charge 
on the property. • . ’ 

14. Liability to contribute, whether per¬ 

sonal. 

15.. Mortgage-debt not fully discharged— 
Claim for contribution. 

16. Contribution arises both on voluntary 
and involuntary payments. 

17. Right of redeeming co-mortgagor to 
claim contribution. 


18. Effect of acquisition of a portion of 

equity of redemption by mortgagee. 

19. Effect of release by mortgagee of a 
portion of equity of redemption. 

20. Effect of negligence or laches on the 
part of the mortgagee. 

21. Contribution between life-tenant and 

reversioner. 

22. Parties to suit for contribution. 

23. Properties liable to contribute. 

24. Failure to claim contribution in re¬ 

demption suit, whether bars subse¬ 
quent suit for contribution. 

25. Plea that the plaintiff has no interest 

left in the property is no defence to 
the claim for contribution. 

26. Interest on contribution amount. 

27. Contribution suit is not cognizable 

by Small Cause Court. 


TOPIC INDICATOR 


Amendments to section whether retrospective. 
See Note 1. 

Ascertainment of value of properties. See 
Notes 5 and 6. 

Deduction of incumbrance. See Note 6. 
Doctrine of contribution. See Note 2. 

Does contribution imply payment of the whole 
debt. Sefe Note 15. 

Essential conditions for a claim of contribu¬ 
tion. Common fuhd essential. See Note 4. 
Equities shduld l>e equal. See Note 4. 


Mortgagee purchasing share in equity of re¬ 
demption liable to contribution. See Note 
18. 

Obligation to contribute not personal. See 
Note 14. 

Right of contribution is subject to right of 
marshalling. See Note 10. 

Right of contribution against whom avails. See 
Note 14. 

Rule not applicable to mortgagee but applies 
only to mortgagors inter se. See Note 12. 


1. Legislative changes.— The following changes were made in the section 
by S. 43 of the Transfer of Property (Amendment) Act, XX of 1929: 

(1) The present first paragraph was substituted for the old first paragraph 
which ran as follows: 


‘‘Where several properties, whether of one or several owners, are 
mortgaged to secure one debt, such properties are, in the absence 
of a contract to the contrary, liable to contribute rateably to the 
debt secured by the mortgage, after deducting from the value of 
each property the amount of any other incumbrance to which it 
is subject at the date of the mortgage.” 

(2) Tn the last paragraph of the section the word “subsequent” was substi¬ 
tuted for the word “second” before the word “mortgagee.” See Note 7 
on S. 81. 


The amendment is not, however, retrospective in its effect and therefore does 
not govern the cases arising before the amendment. 1 

2. Scope of the section.-— The section is based upon what is known as the 
doctrine of contribution in English law. As stated in Fisher on Mortgages, that 
doctrine and the doctrine of marshalling rest upon the principle that a fund which 
is equally liable with another to pay the debt, shall not escape because the creditor 
has been paid out of that other fund alone. 1 The doctrine of contribution has been 
stated by Mr. Justice Story as resting upon the principle enunciated by the maxim 
qui sentit commodum, sentire debet el onus (he who receives the advantage ought 
to suffer the burden). He observes: 


Section 82—Note 1 
1. (’32)' 19 AIR 1932 P C 74 (75): 54 All 
199 : 59 Ind App 106: 136 Ind Cas 751 
(PC), Faqir Chand v. Aziz Ahmad. 

Section 82—Note 2 

I, Fisher and Lightwood, Law of Mortgage, 


7th F.dn. (1931) page 567. 

(See also (’43 ) 30 AIR 1943 Mad 429 (436): 
ILR (1943) Mad 531: 208 Ind Cas 370 
(FB), Damodarasami Naicken v. Govindar- 
julu Naidu. 

(’97) 19 AH 545 (548): 1897 All W N 168 


8 T-P. 87 
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“The claim certainly has its foundation in the clearest principles of na¬ 
tural justice; for, as all are equally bound and are equally relieved, it_seems 
but just that in such a case all should contribute in proportion towards a 
benefit obtained by all, upon the maxim, “qui senlit commodum, sentire debet 
et onus.” And the doctrine has an equal foundation in morals; since no one 
ought to profit by another man’s loss where he himself has incurred a like 
responsibility. Any other rule would put it in the power of the creditor to 
select his victim; and, upon motives or mere caprice or favouritism, to make 
a common burden a most gross personal oppression. It would be against 
equity for the creditor to exact or receive payment from one, and to permit, 
or by his conduct to cause, the other debtors to be exempt from payment. And 
the creditor is always bound in conscience, although he is seldom bound by 
contract, as far as he is able, to put the party paying'the debt upon the same 
footing with those who are equally bound. It can be no matter of surprise, 
therefore, to find, that Courts of Equity, at a very early, period, adopted and 
acted upon this salutary doctrine, as equally well founded in equity and mo¬ 
rality. The ground of relief does not, threefore, stand upon any notion of 
mutual contract, express or implied, between the sureties to indemnify each 
other in proportion (as has sometimes been argued); but it arises from prin¬ 
ciples of equity, independent of contract.” 2 

Thus, where there are several joint debtors in respect of a common liability and one 
of them alone has discharged that liability, the person who has discharged it has a 
right, on this principle, to recover, from his co-obligators, the excess he has paid over 
his share of the liability. The other co-obligors also are, under the sanfcj principle, 
liable to contribute only in proportion to their shares of the common debt or obli¬ 
gation; from which follows a necessary corollary that no contribution can btf claim¬ 
ed against a person who has paid more than his share of the liability. 3 The rule of 
contribution thus works out the equities between the persons or the properties which 
are subject to a common obligation by making each person or property contribute 
rateably towards the liability. 4 The rule is not peculiar to the law of mortgages. 
Whenever estates are subject to a common demand and that demand has hefen satis¬ 
fied by the person interested in one of them, he has, under this rule, a right to call 
upon the other owners to contribute. 5 Thus, the rule has been applied where one 
of the several cosharers satisfies a demand for Government assessment on their land, 6 


(DB), Hari Raj Singh v. Ahmad-ud-din 
Khan. 

(’ll) 33 All 708 (722): 11 Ind Cas 145 (149) 
(FB), Bhagwan Das v. Karam Hussain. 

(’09) 31 All 65 (67): 1 Ind Cas 5 (6) (DB), 
Muhammad Yahya v. Rashiduddin. 

(’01). 23 All 355 (359): 1901 All W N 101 
(DB), Shanta Chandar v. Nain Sukh. 

(’42) 29 AIR 1942 Mad 44 (46): 201 Ind Cas 
612 (DB), Arunagiri v. Radhakrishna .] 

2. Story, Equity Jurisprudence, (by A E Ran¬ 
dall) 3rd Eng. Edn., 1920, Ch VIII, S. 493, 

' page 205. 

Also see the following cases: 

(1787) 29 E R 1184 (1185): 1 Cox Eq Cas 
318, Dering v. Earl of Winchelsea. (Con¬ 
tribution is fixed on general principles of 
justice and does not spring from contract.) 

(1821) 22 R R 69 (76): 3 Bligh 575: 4 E R 
712, Stirling v. Forrester. (Do.) 

(’73) 19 Suth W R 24 (25, 26) (DB), Ram 
Pershad v. Nirhhoy Singh. 

(’04) 26 All 407 (416):. 1 All L Jour 148 
(FB), Ibn Hasan v. Brijbhukan Saran. 

(’03) 26 Mad 686 (693) (FB), Rajah of 
Vizianagram v. Rajah Setrucheria. 

(’15) 2 AIR 1915 Cal 334 (336): 27 Ind Cas 


22 (23, 24) (DB), Matungini Dfbi v. Bro- 
jeswar. (Right of contribution is founded 
on justice, equity and good conscience—It 
does not arise from contract, although some¬ 
times based on the theory of implied con¬ 
tract for contribution.) 

3. t(’15) 2 AIR 1915 Cal 334 (336): 27 Ind 
Cas 22 (24) (DB), Matungini Debi v. Bro- 
jeswar. 

(’26) 13 AIR 1926 Cal 657 (658): 94 Ind Cas 
159 (DB), Registered Jessore Loan Co. Ltd. 
v. Gopal Hari. l 

4. (’30) 17 AIR 1930 Oudh 260 (262): 5 

Luck 727: 125 Ind Cas 402 (DB), Muham¬ 
mad Mian v. Bharat Singh. . 

(’24) 11 AIR 1924 Pat 174 (175): 75 Ind 
Cas 96 (DB), Sant Lai v. Nanku Lai. (It 
does not touch the question of personal lia- 

hilit ) 

5. t(’oI) 24 Mad 96 (107) (DB), Sesha Ay- 

yar v. Krishna Ayyangar. 

(’42 ) 29 AIR 1942 Nag 111 (113): I L R 
(1942) Nag 393 : 201 Ind Cas 472, Balchand 
v. Ratanchand. (Decree by sadar lambardar 
paid by lambardar— I,ambardnr’s right to 
compel contribution from his cosharer ari¬ 
ses under Ss. 82 and 95 read with S. 100, J 
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or, where the property belonging to several owners is subject to a common charge 
for maintenance and that charge is satisfied by one of them. 6 7 

This section deals with the rule of contribution in relation to mortgages . Even 
before the enactment of the section, the rule of contribution applied by Courts of 
Equity in England, was applied by the Courts in India as a rule of justice, equity 
and good conscience. 8 In this sense the section lays down no new principle of law 9 
but only gives a statutory effect to the well-known principles referred to above. 10 

. Thle first paragraph of the section makes a general statement of the rule of 
contribution in respect of a mortgage of several properties. The second paragraph 
is an application of the rule to the circumstances stated therein and the last para¬ 
graph saves the right of marshalling, secured to subsequent mortgagees by S. 81, 
from the operation of this rule. 


In order that the rule of contribution enacted by this section may apply, it is 
essential that— 


(1) there is property in which two or more persons have distinct and speci¬ 
fic rights of ownership (see Note 3), 

(2) such property is subject to a mortgage (see Note 4); and 

(3) there is no contract to the contrary (see Note 7). 


When all these three circumstances are present, the section lays down that all the 
different shares in, or the parts of the property mortgaged, are liable to contribute 
rateably to thdebt secured by the mortgage. These are the statutory conditions 
which give rise to a claim for contribution and when a case is fully covereid by these 
conditions, the Courts cannot introduce any extraneous equitable principles to mo¬ 
dify the liability to contribute, imposed by this sejction. 11 Similarly, the fact that 
the mortgage-debt has passed into a decree does not prevent the application of the 
rule in the section and, therefore, where a mortgagee sells a portion of the mortgaged 
property in execution of a decree for sale obtained on his mortgage and the owner 
thereof sets aside the sale by depositing the decretal amount together with the 
amount of necessary compensation to the auction-purchaser, under O. 21 R. 89, Civil 
Procedure Code, 1908, such owner can claim contribution under this section in tes- 


6. *(’88) 11 Mad 452 (458) (DB), Seshagiri 
v. Pichu. (One cosharer paying revenue due 
on whole estate—He is entitled to a decree 
for contribution and to a charge on the 
land.) 

(’01) 24 Mad 96 (107, 108) (DB), Sesha Ay- 
yar V. Krishna Ayyangar. 

t(’03) 26 Mad 686 (701) (FB), Rajah of 
Vizianagram V. Rajah Setruchprla. 

(’12) 36 Mad 493 (494, 495): 15 Ind Cas 
262 (263) (DB), Puthen Purayil Amman 
Paruykyi V. Mangalaseri Pullikandi Pakram 
Haji. (He is entitled to a charge on land 
but not to a personal decree.) 

(’20) 7 AIR 1920 Mad 739 (739, 740): 59 Ind 
Cas 262 (DB), Muhammad Khali V. Kunhi 
Rama Nair. 

(’36) 23 AIR 1936 Mad 752 (773, 774): 167 
Ind Cas 980 (DB), Chengalroya Reddi v. 
Udai Kavour. 

[See also (’16) 3 AIR 1916 Mad 980 (982): 
39 Mad 795: 31 Ind Cas 255 (DB), Jaga- 
pati Raju v. Sadrusannama Arad .1 

7. (’36 ) 23 AIR 1936 Mad 293 (294): 162 

Ind Cas 304, Deekshitalu v. Vpnkataramayya. 
(Section 82 applied.) 

8. (’73) 19 Suth W R 24 (25, 26) (DB), Ram 

Pershad \.N\rbhoy Singh. 


(’82) 2 All 807 ( 809) (DB), Jagalnarain v. 
Qutub Hussain. 

(’74) 22 Suth W R 4.30 (431) (DB), Jeetram 
v. Durga Dass. 

[See also (’71) 16 Suth W R 78 (79) (DB), 
Murdan Ali v. Tufuzzal Hossein. 

(’70) 14 Suth W R 480 ( 481) (DB), Bimola 
Dabee v. Tara Soondaree.] 

9. (’04) 26 All 407 (416): 1 All L Jour 148 
(FB), Ibn Hasan v. Brijbhukan .Saran. 

10. (’ll) 33 All 708 (716): 11 Ind Cas 145 
(149) (FB), Bhagwan Das v. Karam Hus¬ 
sain. 

11. *(’30) 17 AIR 1930 P C 183 (185): 52 

All 358: 57 Ind App 189: 124 Ind Cas 911 
(PC), Ganeshi Lai v. Thakur Charan. 

(’37) 24 AIR 1937 Pat 628 (629): 16 Pat 
557: 172 Ind Cas 187 (DB), Isri Prasad v. 
Jagat Prasad. 

(’36) 23 AIR 1936 Oudh 169 (170): 11 Luck 
697: 159 Ind Cas 1049 (DB), Purbi Din v. 
Hardeo Baksh Singh. 

[Sep also (’18) 5 AIR 1918 Mad 1012 (1015): 
39 Ind Cas 405 (DB), Kunchithapatham 
Pillai v. Palamalai Pillai. (Sections 69 and 
70, Contract Act, do not affect the claim 
for contribution under S. 82, T. P. Act.)] 
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pect of the mortgage amount he has paid though not for the amount of compensation 
to he paid to the auction-purchaser. 12 »<•>' 

Though the Act is not extended to the Punjab, the general principles under¬ 
lying the section are applied to cases arising in that province. 1 * ( . 

It has been held that the principle underlying this section can be applied in 
cases under the U. P. Encumbered Estates Act, (XXV of 1934), as there is no speci¬ 
fic provision in that Act. 14 r i ; j. 


3. “Property.belongs to two or more persons: having distinct 

and separate rights of ownership therein.”— 1 The rule of contribution as enun¬ 
ciated in this section before it was amended in 1929, referred only to cases where 
“several properties, whether of one or several owners” were mortgaged to sbcure 
one debt. In Rajah of Vizianagaram v. Rajah Setrucherla) the question was 1 raised 
but not decided, whether this wording referred to cases of iportgages of separate 
plots respectively owned by separate owners in severalty or included also cases of 
mortgages of distinct shares in one property , severally owned by two or more co-ow¬ 
ners as tenants-in-common with unity of possession. It was, however, observed that 
though the wording could not directly apply to the case of co-owners'of undivided 
several shares with unity of possession, the principle of the section would govern 
the case. Similarly, some cases applied this section as it stood before the amend¬ 
ment, to cases where one property originally mortgaged was subsequently held by 
several owners in distinct and separate shares either by reason of the death of the 
mortgagor, 2 or by reason of partition 3 or by transfer of shares in the mortgaged 
property. 4 The Special Committee was, therefore, of the opinion that this- section 


12. (’32) 19 AIR 1932 P C 99 (101): 137 
Ind Cas 475 (PC), Jag Mohan Das v. Jugal 
Kishort'. 

t(’34) 21 AIR 1934 Mad 189 (190): 148 Ind 
Cas 217, Krishnaswami Pillai v. Janakalax * 
mi Ammal. (Compensation paid -to auction- 
purchaser does not come under S. 82, as it 
is not a charge on the property.) 

(’14) 1 AIR 1914 All 330 (332): 36 All 272: 
23 Ind Cas 339 (DB), Bhagwan Singh v. 
Muhammad Muzhar Ali. 

LSee (’43 ) 30 AIR 1943 Mad 429 (433): I 
L R (1943) Mad 531: 208 Ind Cas 370 

(FB), Damodarasami Naicken v. Govindara- 
julu Naidu. (Sale, of mortgaged property set 
aside under O. 21,' R. 89—Compensation 
payable to auction-purchaser and poundage 
fee chargeable from mortgagor are not ex¬ 
penses properly incurred within S. 95—No 
claim for contribution can be made in res¬ 
pect of these amounts—Per Patanjali Sastri, 
J., in Order of Reference.)] 

13. (’33) 20 AIR 1933 Lah 374 (375): 141 
Ind Cas 596 (DB), Gian Singh v. Atma 

Ram. . „ 

14. (’43 ) 30 AIR 1943 All 334 (336): ILR 

(1943) All 669: 209 Ind Cas 175 (DB), 

Kesho Das v. Manzoor Hasan. (The prin¬ 
ciple of apportionment contained in this 
section is not overridden by the provisions 
of S. 9 (5) (a) of the Encumbered Estates 
Act.) 

Section 82 — Note 3 

1. (’03) 26 Mad 686 (709): 13 Mad L Jour 

83 (FB). ' # ' W 

2. (’08) 12 Cal W N 745 ( 746) (DB), Mutty 

Lai Pal v. Nandu Lai Neogi. 

[But see (’05) 9 Cal W N 865 (867) (DB), 

Nawab Jahan Ara v. Mirza Shujauddin Bukht 


I ill V 


Bahadur<. Mortgage decree—Payment by one 
of several representatives of deceased mort¬ 
gagor—Provisions of S. 82 do not dpply to 
siich a case - .)] ' ' •' • ! 1 1 

3. (’09) 4 Ind Cas 872 (872) (DB) ! (Mdd')> 
Punchapagesa v. Subramanya. i l 

4. (’18): 5 AIR 1918 Mad 1012 (1013) s 39, Irtd 

Ca$:405 (DB), KupchUhapatham. v. Palapia- 
lai. . . | j u i u 

(’21) 8 AIR 1921 All 323 ( 324): 43 All 589: 63 
Ind Cas 209 (DB), Rama Shankar Prasad V. 
Ghulam Husain. (Sale in execution of a dec¬ 
ree against mortgagor.); 

(’15) 2 AIR 1915 Cal 759 (762): 27 Ind Cas 
780 (DB), Dhakeswar Prosad v. Harihar Pro- 
sad. (Decree by puisne mortgagee—Auction- 
purchaser in execution of that decree, , of a 
portion of mortgaged property can claim con¬ 
tribution, if he satisfies the mortgage decree.) 
(’80) 2 All 807 (809) (DB), Jagat Narain v. 
Qutub Husain. (Auction-purchasers of por¬ 
tions of a mortgaged property are liable' to 
contribute.) 1 ' • 

(’77) 1 Ali 455 (456) (DB), Hira Chand v. 
Abdal. (Auction-purchaser of d share in mort- 
gaged property, who has paid off the whole 
mortgage-debt, can claim contribution from 

the other mortgagors.) ■' 

(’95) 2D Bom 615 (1617) (DB), Chagandas v. 
Gansing. (Auction-purchaser of a share of 
mortgaged property is'liable to contribute.) 
(’21) 8 AIR 1921 All 301 (304): 43 All 539: 
63 Ind Cas 504 (DB), Mahadeo Rai Bal- 

dco Roi ,i 1 * 

(’05) 2 All L Jour 698 (700), Siraj-ud-din v. 

Siraj-ud-din. 

(’01) 23 All 355 (359): 1901 All W N >101 
(DB), Shanto Chandar v. Nain Si^kh. 
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ought to cover a case, not only where several properties were mortgaged but also 
where the mortgaged property was subsequently sub-divided into distinct and sepa¬ 
rate portions, and the liability of the cosharers was distinct and several, and not 
joint. 5 The first paragraph of the section was therefore redrafted accordingly. The 
section now covers all cases, whether of a mortgage of several properties owned by 
several owners or of one property the title to which becomes severed after the mort¬ 
gage. 6 

4. Claim for contribution presupposes a common and equal liability. 
—As seen in Note 2 the doctrine of contribution rests on the principle that a fund 
which is equally liable with another to pay the debt shall not escape because the cre¬ 
ditor has been paid out of that other fund alone. The doctrine therefore assumes 
that two estates s and y comprised in the same security are both equally liable to 
pay the debt. Thus, there are two conditions to be satisfied before a claim for con¬ 
tribution can be sustained— 

(A) there must be a common liability to pay on all the properties, and 

(B) Such liability must be equal in degree in respect of each property. 

(A) There must be a common liability. 

The old section spoke of contribution where “several properties” were mort¬ 
gaged to secure “one” debt. Under the present section contribution arises where 
“property subject to a mortgage” belongs to two or more persons having distinct and 
separate rights of ownership therein. Such portions or shares are, under this sec¬ 
tion, liable to contribute rateably towards ‘The debt secured by the mortgage, ihus, 
the present section also presupposes the existence of a common liability in the form 
of the mortgage-debt equally secured by all the properties. 1 It is therefore neces¬ 
sary to prove that such a common liability exists in respect of the property from 
which contribution is claimed 2 and consequently, if no such common liability exists, 
there can be no contribution. 3 


(B) The liability must be equal. 

Even if there exists a common liability to pay, contribution cannot be claim¬ 
ed unless each of the properties is liable in equal dcgrdc to pay the common liabi¬ 
lity. 4 Thus, where a mortgagor of properties * and y transfers, by way of a lease 
dr a mortgage, property * and retains property y, the latter is primarily liable to dis¬ 
charge mortgage-debt on both * and y. Hence, if the mortgagor himself or his perso- 


5. Sec the Report of the Special Committee 
printed on page 85 (123, 124). 

6. (’43) 30 AIR 1943 Mad 429 ( 434): 1 L R 

(1943) Mad 531: 208 Ind Cas 370 (FB), 

Damodurasami Naickcn v. Govindarajulu Nai- 
du . 

(’42) 29 AIR 1942 Mad 685 ( 686): I L R 
(1943) Mad 96: 204 Ind Cas 17 (FB). Na- 
ruyanan Chetti v. Nallammal. 

(’35) 22 AIR 1935 Mad 390 (393): 159 Ind Cas 
857, Draviam Chcttiur v. Ramaiya Chettiar. 
(Part purchaser of mortgaged properties can 
claim contribution.) 

Section 82—Note 4 

l.f(’36) 23 AIR 1936 Mad 500 ( 502): 162 Ind 
Cas 828, Sreeramulu v. Ramakrishnayya. (A 
person can only be a co-mortgagor with ano¬ 
ther person in respect of the same obligation 
or debt which they are jointly liable to dis¬ 
charge; that is they must be bound by the 
contract as protnisors in respect of the same 
performance.) , _ 

(’33) 20 AIR 1933 All 929 (932): 147 Ind Cas 
521 (DB), Gulzari Lai v. Ali Ahson. (Right 


of contribution presupposes joint liability.) 

C28) 15 AIR 1928 Cal 593 (596): 55 Cal 
1193: 109 Ind Cas 247 (DB), Mahendra 
Nath v. Khftra Mohan. (Common lia¬ 
bility is the essence of right of contribution.) 

2. (’34) 21 AIR 1934 P C 98 (100): 61 Ind 
App 185: 13 Pat 310: 148 Ind Cas 486 
(PC), Kamta Singh v. Chaturbhuj Singh. 

3. (’25) 12 AIR 1925 Oudh 215 (219): 84 

Ind Cas 539 (DB), Chandra Kunwur v. Shco 
Dayal. 

(1858) 9 Ir Ch R 57, Re Kcily. 

[Sge also (’15) 2 AIR 1915 Cal 278 (279): 
24 Ind Cas 259 (DB), Sutyu Bhushan v. 
Krishnukali. (Mutuality is the test of con¬ 
tribution.)] 

4. (1882) 21 Ch D 583 (588): 31 W R (Eng) 
211: 48 L T 89, In re Dunlop, Dunlop v. 
Dunlop. 

(’29) 16 AIR 1929 Pat 664 (675): 8 Pat 
585: 120 Ind Cas 17 (DB), Kamta Singh v. 
Chaturbhuj Singh. (Right of contribution 
can arise where persons are equally bound 
and equally relieved.) 
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nal representative pays the entire debt, there can be no contribution from x. s On the 
other hand, if the mortgagee enforces his debt against the property x , the transferee is 
entitled to be exonerated at the expense of property y. 6 In some decisions, 7 how¬ 
ever, it has t(een held that a subsquent mortgagee of x will be entitled to contribu¬ 
tion from y in such cases. . 

4a. Puisne mortgagee’s right to contribution.— A mortgages x and y 
to B. A then mortgages x alone to C. The property x is sold under B’s mortgage 
and the mortgage is completely discharged. Can C claim contribution from y in 
order to realise the mortgage-money due to him? 

This case is not strictly covered by the wording of the section. Because, the 
first paragraph of the section in terms refers to owners of the mortgaged property. 
The paragraph does not refer to persons whose! right in respect of the property does 
not amount to ownership. As regards the second paragraph, it refers to contribu¬ 
tion in respect of a puisne mortgage: and not of a prior mortgage as in the above 
illustration. The third paragraph does not touch the point. 

Though the case is not covered by the terms of the section, it has been held 
that C will be entitled to contribution in such cases. 1 It is doubtful how far this 
view can be sustained in view of the dicta of the Privy Council in Ganeshilal v.Cha- 
ran Singh 2 that as the Act prescribes the conditions in which contribution is payable 
it is not proper to introduce into the matter any extrinsic principle to modify the 
statutory provisions. 

The following illusrations are based on the hypothesis that a puisne mortga¬ 
gee of one of the items subject to a prior mortgage can claim contribution in respect 
of the prior mortgage. 

Illustrations. :;| 

(1) A mortgages * and y to B and then * and z'to C. The property * is 
sold under B’s mortgage and the mortgage is fully satisfied out of the 

5 -tq?> 6 AIR 1919 Oudh 241 (244): 21 ( 35) 22 AIR ,1935 Mad 456 (458): 156 Ind 
Oudh Cas 360: 49 Ind Cas 406 (DB), Gaj - Cas 715, Raghavacharl v. Venkatanarayana 
raj Kuar v. Indrapal Kuar. Reddi. 


(1907) 2 Ch 465 (470): 76 L J Ch 689, In 
re Darby's Estate, Rendall V. Darby. 

6. (1869 4 Ir R Eq 15, Ker v. Ker. 

7. These cases are noted and considered in 
Note 4a. 

Section 82—Note 4 a 

1. (’44) 31 AIR 1944 Mad 276 (276): 219 
Ind Cas 428. Chunilal Sewcar v. Srinivasa 
Iyengar. (The fact that the puisne mortga¬ 
gee does not redeem the earlier mort¬ 
gage cannot preclude him from suing 
for contribution when the earlier 
mortgage- is satisfied by execution 
sale of the property mortgaged to him. AIR 
1942 Mad 685: ILR (1943) Mad 96 (FB), 
followed.) 

* (’42) 29 AIR 1942 Mad 685 (687): I L R 
(1943) Mad 96: 204 Ind Cas 17 (FB), Na- 
rayan Chetti v. Nallammal. (If a first mort¬ 
gagee does not cause the whole of the hy- 
potheca to be sold for satisfying his mort¬ 
gage, the second mortgagee has the right to 
call upon the holder of the unsold portion 
to contribute his share of the principal debt. 
Approving AIR 1935 Mad 456.) 


f See also (’49) 35 AIR 1949 Nag 155 (158: 
ILR (1948) Nag 595, Pandurang v. Shrihari 
(Items 1 and 2 mortgaged first to A and 
then Item 1 alone mortgaged to B —Item 2 
sold in execution of money decree against 
mortgavor and purchased by C —Item 1 sold 
in execution of B's puisne mortgage decree 
P urc ^ ase d by D—D cannot claim mar¬ 
shalling and contend that the whole of A’s 
prior mortgage must be paid out of item 2 
i.e., (the item not mortgaged to B from 
whom he claims) as C is a purchaser for va¬ 
luable consideration and marshalling under 
S. 81 canot be claimed against such pur¬ 
chaser—Case is governed by S. 82 and 
items 1 and 2 are liable to contribute rale- 
ably to the discharge of A’s first mortgagee.)! 

2. (’30) 17 AIR 1930 P C 183 (185): 52 All 
358: 57 Ind App 189: 124 Ind Cas 911 
(PC). 

3. (’44) 31 AIR 1944 Mad 276 (277): 219 
Ind Cas 428, Chunilal Sowcar v. Srinivasa 
Iyengar. (Following 26 All 407 and AIR 
1928 Mad 500 : 51 Mad 648.) 

4. (’44) 31 AIR 1944 Mad 276 (278): 219 

Ind Cas 428. Chunilal Sowcar v. Srinivasa 
Iyengar. i ■ 1 
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sale proceeds. C then sues for the sale of property ^ in enforcement of 
his mortgage. He can claim in such a suit a decree to the effect that in 
case the sale proceeds of - are not sufficient to cover the mortgage-mo¬ 
ney due to him, he must have contribution from y. Such a claim would 
not be premature nor would its inclusion make the suit bad for mis-join* 
der of causes of action. 3 

(2) Suppose, in the above illustration, properties, x, z and p constitute the 
subject-matter of the subsequent mortgage in favour of C. The proper¬ 
ty x is sold under B's mortgage and p is sold for arrears of revenue; so 
that C is only left with z, as security for his money. In his suit for sale 
of z y he claims contribution from y. It is contended that as he did not 
avoid the revenue sale of p he cannot claim contribution from y. The 
contention is not tenable and where C was not bound to pay the revenue 
in respect of p, his failure to pay such revenue will not affect his right 
of contribution from y. 4 


5. Valuation should be as on the date of the mortgage.— Before the 
amendment of the section in 1929 there was a conflict of opinions on the question 
whether for the purposes of contribution, the value of the different properties (where 
some have been transferred subsequent to the mortgage), should be calculated as at 
the date of the original mortgage or as at the date of the subsequent transfer. Some 
cases held that the valuation should be as at the date of the mortgage, irrespective 
of the price paid by a subsequent transferee of the mortgaged property, 1 while other 
cases held, that it should be as at the date of the subsequent transfer. 2 The section 
was silent on the point. The amendment of the section has now set at rest the said 
conflict by providing that the valuation should be as at the date oj the mortgage. Under 
the present section, therefore, the material date for assessing the value of the pro¬ 
perty is the date of the mortgage and not the date of the subsequent transfer. 3 In 
the undermentioned case 4 the purchaser of one of the mortgaged properties claimed 
contribution and adduced evidence of the value of the property as at the date of the 
sale. It was held that though the valuation ought to be, as at the date of the mort¬ 
gage, where the person claiming contribution adduces evidence to show the value of 
the value of the property at the time he purchased it, it lay on the other side to prove 
that the value of he property at the date of the mortgage was different. 


6. Rate of contribution—How determined. — In the absence of a con¬ 
tract to the contrary the several properties or portions of property mortgaged are 


Section 82—Note 5 

1. (’05) 27 All 549 (551): 1905 All W N 95 
(DB), Harden Singh v. Thakur Sheo Da- 
yall 

(’03) 26 All 72 (77): 1903 All W N 190 
(DB), Shib Lai v. Bhawani Shankar. 

(’14) 1 AIR 1914 All 330 ( 331, 332): 36 All 
272: 23 Ind Cas 339 (DB), Bhagwan Singh 
V. Muhammad Mazhar Ali Khan. 

(’24) 11 AIR 1924 All 365 ( 369): 46 All 286: 
78 Ind Caa 243 (DB), Hegraj v. Krishna 
Chandra. 

(’28) 15 AIR 1928 Rang 266 ( 266, 267): 6 
Rang 417: 114 Ind Cas 290 (DB), Nyaun- 
glebin Co-operative Bank v. Haung Ba U. 

[Spe also (’09) 3 Ind Cas 311 (314) (DB) 
(Cal), Isri Prosad v. Rai Gunga Prosad 
Singh Bahadur. 

(’17) 4 AIR 1917 Cal 82 (83): 40 I. C. 230 
(DB), Gobind Chandra V. Kailash Chandra. 
(Obiter.)] 


2. (’01) 26 Bom 88 (98): 3 Bom L R 628 
(SB), Fakiraya v. Gadigaya. (Date of sale.) 

(’69) 12 Suth W R 291 (293) (DB), Bhairab 
Chandra v. Nadyarchand Pal. (Date of the 
auction sale.) 

[See also (’10) 33 Mad 211 (215): 4 Ind Cas 
1049 (1051) (DB), Seshagiri Aiyar v. Vai- 
thelinga Pillai. (Valuation at date of sale 
by consent of parties.)] 

3 (’43 ) 30 AIR 1943 Mad 429(434) :ILR (1943) 
Mad 531: 208 Ind Cas 370 (FB), Damoda- 
rasami Naicken V. Govindarajulu Naidu. 

f (’39) 26 AIR 1939 All 86 ( 87): 180 Ind 
Cas 696, Mohammad Abdur Rahman v. 
Baldeo Sahai. 

(’42) 29 AIR 1942 Mad 44 (47): 201 Ind Cas 
612 (DB), Arunagiri v. Radha Krishna. 

4. (’16) 3 AIR 1916 All 190 (191): 35 Ind 
Cas 600 (DB), Shankar Lai v. Lata fat Ali. 

Section 82—Note 6 

1. (’70) 13 Moo Ind App 404 (408): 14 Suth 
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liable to contribute rateably to the debt secured by the mortgage according to the 
value of the properties on the date of mortgage. The value referred to in the sec¬ 
tion is the actual market-value of the property 1 and not the price paid for it by any 
subsequent purchaser, whether in a private or in an execution sale. 2 . Where the 
mortgaged property is land, the Government revenue may be taken as a measure of 
profits yielded every year and may thus afford a measure for calculating the value 
of the property, 3 but this is. not always a correct criterion of actual value 4 and, 
therefore, cannot be accepted, without more as the only method for ascertaining the 
market-value of the property. 5 


The rate of contribution is determined by first ascertaining the actual market- 
value of the property and then distributing the total amount of mortgage-money over 
the several properties in the proportion of their values. Thus, if two properties x 
and y of the market-value of Rs. 1000 and Rs. 1500, respectively, are mortgaged for 
a debt of Rs. 1000, the rateable share to be borne by the properties would be in the 
proportion of 1000: 1500, i.e., in the proportion of 2: 3 and the amounts for which 
* and y would be liable would be Rs. 400 and Rs. 600 respectively. 

Where any of the properties mortgaged is already subject to a prior mortgage 
or charge, the mode of ascertaining its share of liability is to deduct the amount of 
such mortgage or charge from the market-value of that particular property and jlo 
treat the remaining sum as the market-value of that item for the purpose of finding 
out the rate of contribution. 6 ‘ ; 

■]» h' "I 


Illustration. 


M M u i ‘ in 


Properties x and y are mortgaged to secure a debt of Rs. 1000. The market- 
values of * and y are Rs. 1000 and Rs. 1500 respectively; y is already 
mortgaged for Rs. 500. According to the rule stated above the amount 
of Rs. 500 will be deducted from Rs. 1,500, the value of y, and'.Rs. 1,000 
will be taken as its value for determining its share of liability. Thus, 
the proportion would be 1000: 10p0 i.e., equal, and the respective liabi¬ 
lity will therefore be Rs. 500. : 1 , 


It is supposed in the above illustration that the prior mortgage is on .property 
y alone. But it may happen that the prior, mortgage, is,not only pn y but also pji 
some other properties which are not included in the second mortgage Prior to the 

in such a case, as to whether the amount 
to be deducted from the market-value of such property was the total ahiount of the 
prior debt or only a rateable portion of it. The expression Used in the? section he- 
fore the amendment was “the amount of any other encumbrance” and it was held 
that this expression had a wider connotation that the term “mortgage” 7 and that the 
amount to be deducted should be the total amount due on the prior mortgage. 8 In 

__ * « . . i 4 V ' I i j | 

W R 17 (PC), N. Azimut Ali Khan v. /. 5. (73) 20 Suth W R 163 (163) (DB), Kha- 

•ii ' (Uvcrnm ? nt revenue assessed on a toon Koonwar v. Hurdoot Narain Sutgh. 

village may not always be a correct criterion , (Zamindar’s collection would be better evi- 
of its actual value.) dence of the actual present relative values of 

2. (’17) 4 AIR 1917 All 357 (358): 38 Ind the mouzas.) • ' 'T' 

Cas 649 (DB), Gopal Das v. Durga Singh. 6. (’17) 4 AIR 1917 All 357 (358): 38 Ind 

[See also (’33) 20 AIR 1933 All 929 (930): Cas 649 (DB), Gopal Das v. Durga Singh. 

147 Ind Cas 521 (DB), Gulzari Lai v. Ali 7. (’28) 15 AIR 1928 All 241 (246); 50 All 
Ahs ™-\ 569: 109 Ind Cas 38 (DB). Adz Ahmad 

3. (’97) 19 All 545 (550): 1897 All W N Khan Chhote Lai. • ' ill/ ' . t 

M® (J®), Hari Raj Singh, v. Ahmad-ud- (’32) 19 AIR 1932 P C 74 (75): 59 Ind App 
din Khan. (18 years revenue assumed to be 106: 54 All 199: 136 Ind Cas 751 (PC), 
the fair value of the villages.) Faqir Chand V. Aziz Ahmad. i 

4 -tn0) 13 Moo Ind App 404 ( 408): 14 Suth 8. (’28) 15 AIR 1928 All 241 (246): 50 All 
W R 17 (PC), N. Azimut Ali Khan v. /. 569: 109 Ind Cas 38 (DB), Adz Ahmad 

Singh. , Khan y. Chhote Lai. - , . .. , 

(76) 25 Suth W R 388 (389) (DB), Maha- (’30) 1? AIR 1930 Pat 607 (609, 61Q): 129 

rajah Kishen Pertab Sahee Rahadoor v. La/- Ind Cas 92 (DB), Indar Prasad V. Naurang 
la Nund Coomar Singh Parray. Kuar. 
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Fdquir Chand v. Aziz Ahmad 9 their Lordships of the Privy Council declared the 
above mqde of calculation to be erroneous and held that the correct mode was first 
to assess, according to the rule of contribution, the rateable share of liability attri¬ 
buted to the property concerned and then deduct such amount from the value of the 
property"; The substitution, in the present section of the words, “mortgage or 
charge for the word “encumbrance” which occurred before has also made the po¬ 
sition clear. Where, therefore, any of the properties mortgaged is already subject 

to a prior mortgage along with some other properties, not included in the second 
mortgage, the amount of the prior mortgage to be deducted from the value of the 
property is the proportionate mortgage-money payable by that property according 
to the rule of contribution under the prior mortgage and not the total amount of 
debt due under it. • . . 

Illustration. 

• . I ■ . . * 

Properties x and y of the market-value of Rs. 1000 and Rs. 1500 respectively 
are mortgaged to secure a debt of Rs. 1000. Property y is already sub- 

, a prior mortgage for Rs. 000, along with another property z of 

the market-value of Rs. 300. To find out the value of y for the pur¬ 
pose of contribution under the mortgage of Rs. 1000, its share of liabi¬ 

lity under the prior mortgage will have to be determined first. Proper¬ 
ties y and z are liable to pay Rs. 600 under the prior mortgage in the 
proportion of 1500: 300, i.e., 5: 1, and the rateable liability on each 
according to such proportion is Rs. 500 and Rs. 100 respectively. Thus, 
the value of y for the purpose of contribution towards the second mort¬ 
gage will be Rs. 1500 less Rs. 500 (not Rs. 600. the total amount of the 
prior mortgage). The rate of contribution of * and y, therefore, will 
be in the proportion of 1000: 1000, i.e., equal. Each property will have 
to contribute Rs. 500. The fact that the prior mortgagee has recovered 
from the owner of property z any particular amount in respect of his 
mortgage, does not affect the mode of valuation as stated above for the 
■ ; purposes of the second mortgage. 10 

Where, however, the amount payable by the property under the prior mort¬ 
gage or charge exceeds its market-value, it is obvious that the value of such proper¬ 
ty for the purpose of contribution under the second mortgage is nil and the entire 
burden of the latter debt rests on the remaining properties. 11 

In a suit for contribution, the owner of a property can claim as contribution 
only the amount he has paid in excess of his own proportionate share of liability 
and nothing more. Thus, if the proportionate liabilities of two properties x and 
y of market-value of Rs. 1000 and Rs. 1500 respectively are Rs. 400 and 
600 respectively and property x is sold in execution of the mortgage-decree 
for Rs. 1,000, the owner of property x can claim, as contribution from property y 
only the amount of Rs. 600 (i.e., Rs. 1,000—less his liability, Us. 400). A proper¬ 
ty which is subject to a mortgage rarely fetches in auction sale its real value. It is 
usually sold for much less than its fair value. But even if for certain reasons the 
property fetches more than its market-value, it is the market-value that must be con¬ 
sidered in determining the amount which the owner is entitled to claim as contribu¬ 
tion. He is not entitled to treat the market-value as the value for the purpose of 
determining the amount of his liability and at the same time, adopt some other va¬ 
lue which is much higher than the market-value for the purpose of determining the 
aipount which he ought to be considered as having paid in discharge of the mort¬ 
gage and on the basis of which he is entitled to claim contribution. The owner can¬ 
t/m Khun. 

11. (’ll) 33 All 387 (390): 9 Ind Cas 933 
(934) (DB), Ghulum Hazrat v. Gobardhan 
Das. 

t(*31) 18 AIR 1931 All 625 (627) (DB), 

Murli Prasad v. Sheo Dot. 


9. (’32) 19 AIR 1932 P C 74 (75): 59 Ind 
App 106 : 54 All 199: 136 L C 751 (PC). 
(Reverting AIR 1928 All 241: 50 AR 569. 
on this point.) 

10. (’97) 19 All 545 (554, 556): 1897 All 
W N 168 (DB), Hariraj Singh v. Ahmad-ud- 
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not make a profit out of the auction sale and claim the difference between the sale 
price and his liability to pay, as contribution from the owner of the other property. 
Such a claim was made and properly disallowed in Magniram v. Mehdi Hussain 12 
the facts of which were as follows: Properties x and y of the admitted market-value 
of Ks. 20.000 and its. 6,000 respectively were mortgaged for Rs. 8,000. The pro¬ 
perties were subsequently sold to A and 13 respectively. The mortgagee obtained a 
decree on his mortgage and sold property y in execution for Rs. 21,000 for which 
it was purchased by A. This amount completely satisfied the mortgage. B sued A! 
for contribution alleging that out of the mortgage-debt his property y was rateably 
liable to pay only Rs. 5,000 and property x was liable for Rs. 16,000 and that, by 
the auction sale, his property having paid Rs. 21,000, he was entitled to claim Rs. 
16,000, the difference between the auction price and his liability, as contribution 
from A. It was held that this method of calculation was wrong as it assumed two 
different values of property, one for assessing the liability and another for calculat¬ 
ing the amount of contribution. The correct way was to take the market-value as 
the only value for both the purposes and to deduct the proportionate share of the 
liability from its value. Thus, in this case, Rs. 6,000 was the value of the proper¬ 
ty y, the liability assessed rateably on this basis on y was Rs. 5,000 and therefore 
the real excess paid by y was only Rs. 1,000. This was the amount which B could 
claim from A and was decreed to him. It was found as a fact, that A the purchaser, 
in order to save his property x , had paid not only the fair market-value of y but also 
much more in order to satisfy the debt completely. This fact was also taken into 
consideration and in so doing the Court observed as follows: “A claim like the pre¬ 
sent for contribution is an equitaldc claim and in determining the amount of it we 
must take an equitable view of all the circumstances attending the case and must not 
give effect to what is only an apparent and not the real state of things.” See also 
the undermentioned cases. 13 

7. “In the absence of a contract to the contrary.”-— In England par¬ 
ties are entitled to contract themselves out of the right of contribution. 1 The same 
principle is enacted in this section. It is, therefore, open to the parties to contract 
that there shall be no contribution in the particular case or that they should contri¬ 
bute in a particular manner. 2 


There is a difference of opinion as to whether the “contract to the contrary”' 
must be a contract to which the mortgagee is a party or whether it may be a con¬ 
tract between the owners of the mortgaged properties themselves. It was held in 
some cases 3 before the decision of the Privy Council in Ganfishi Lai v. Charon Singh*< 
that a “contract to the contrary” within the meaning of this section must mean a con¬ 
tract to which the mortgagee is a party. In Gancshi LaVs case* A mortgaged pro¬ 
perties * and y to B. He then sold * to C, directing him to pay off the mortgage 
from out of the sale consideration. Subsequently, y was sold in court auction in 
execution of a money decree against A and was purchased by D. Thereafter C paid 

Cas 762, Muthusami Pillai v, Arasaype Am- 
mal. m . 

(1858) 53 E R 808 ( 809): 26 Beat 33: 4 Jur 
(N S) 1009: 6 W R (Eng) 763: 122 R R 
12, Stringer v. Harper. (Mortgage specify¬ 
ing one property as primarily security for 
the debt—No contribution.) 

3. (’01) 24 Mad 85 (93) (DB), Ramabhai 

drachar v. Srinivasa Ayyangar . . • K 

(’26) 96 Ind Cas 765 (766) (DB) (All), Ma¬ 
homed Inamullah Khan v. Aisha Bibi. 

4. ♦(’30) 17 AIR 1930 P C 183 (185): 57 Ind 
App 189: 52 All 358: 124 Ind Cas 911 (PC). 
(On appeal from AIR 1926 All 352.) 

4*. (’30) 17 AIR 1930 P C 183 (185): 57 Ind 
App 189: 52 All 358: 124 Ind Cas 911 (P(J) 
Ganeshi Lai v. Charan Singh. 


12. (’04) 31 Cal 95 (104): 8 Cal W N 30 
(DB). 

13. (’80) 6 Cal L R 336 ( 343, 344) (DB), 
Gunga Narain Sen v. Hurish Chunder 
Changdass. 

(’ll) 12 Ind Cas 182 (183) (DB) (All), 
ff'ajahat Husain v. Ratan Lai. 

Section 02—Note 7 

1. (1879) 10 Ch D 460 (464, 465): 27 W R 
(Eng) 388: 48 L J Ch 217: 40 L T 359, 
Leonino v. Leonino. 

2. f (’28) 15 AIR 1928 All 241 (247): 50 All 
Khan v. Chhote Lai. (Parties to the trans- 
586: 109 Ind Cas 38 (DB), Aziz Ahmad 
action are free to lay down any different 
rule of contribution for themselves.) 

(’36) 23 AIR 1936 Mad 901 (903): 170 Ind 
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off the^ mortgage and sued D for contribution. The High Court of Allahabad held 
that a contract to the contrary” within S. 82 should be a contract between the mort- 
gagor and the mortgagee, that the agreement between the vendor and the vendee to 
pay off the mortgage was not such a contract and that D, not being a party to the 
contract between A and C, could not take advantage of it and therefore could not 
escape the liability to contribute under the section. The decision was aflirmed by 
their Lordships of the Privy Council, but not on tile ground that the contract set up 
was not a contract to the contrary. Their Lordships proceeded on the view that 
the benefit of the contract beween the vendor and the vendee could not be claimed 
by a person not a party to the contract unless such benefit had been assigned to him 
in law or equity. 


Ganeshi Lai’s case 5 has been regarded in some cases 6 as negativing the view 
that a “contract to the contrary” within the meaning of this section must be one to 
which the mortgagee is a party. In Khulcsun-fi-subil v. Nandndra Nath 7 it was ob¬ 
served as follows: 


“From the terms in which S. 82, Transfer of Property Act, is expressed, 
there is no justification for concluding that a “contract to the contrary” men¬ 
tioned therein is a contract between the mortgagor and the mortgagee. The 
term is very general and may refer to any contract. In the majority of ca¬ 
ses it would appear that the mortgagee has no interest at all in the question 
of contribution between the various parts of the property. In so far as he is 
concerned, he is entitled to proceed against the whole of the property or any 
part of it to realise the amount due to him. He may be interested if after¬ 
wards he acquires the equity of redemption in part of property but in his 
capacity as a mortgagee alone he is not interested and, therefore, there seems 
to be no reason why he should be a necessary parly to any contract which in¬ 
volves the right of contribution between various portions of the property 
mortgaged.” 

But in the undermentioned cases 8 (even after Ganeshi Lai’s cusc) it has been held 
that the “contract to the contrary” must be one between the mortgagor and the mort¬ 
gagee. But even according to this view a contract excluding the right of contribu¬ 
tion wil be personally binding on the actual parties to the contract even though the 
mortgagee is not a party to the contract. 8 * (See for further discussion Note 8.) 

A contract excluding the right of contribution may be express or implied. 
Thus, there will be an implied contract to the contrary in the following cases: 

(a) A contract between the mortgagor and his transferee of a portion of the 
property that the latter should pay off the entire mortgage implies con¬ 
tract that the vendor’s property is not liable to contribute towards the 
mortgage. 9 

5. P30) 17 AIR 1930 P C 183 (185): 57 Ind 
App 189: 52 All 358: 124 Ind Cas 911 
(PC), Ganeshi Lai v. Char an Singh. 

6. (’37) 24 AIR 1937 Pat 628 (630): 16 Pat 
557: 172 Ind Cas 187 (DB), Isri Prasad v. 

Jagat Prasad. (AIR 1936 Mad 106: 59 Mad 
121 and AIR 1936 All 258 : 58 All 548 re¬ 
lied on.) 

7. (’36) 23 AIR 1936 All 258 (263): 58 All 
548: 162 Ind Cas 117. 

8. (’49 ) 36 AIR 1949 Mad 19 (21) (DB) Offi¬ 
cial Receiver, East Godavari Murli Mo¬ 
han. 

(’49) 36 AIR 1949 Mad 384 ( 385), Satyana- 
rayanamurti v. Official Receiver, West Go¬ 
davari. 

♦ (’43 ) 30 AIR 1943 Mad 429 (437): I L R 
(1943) Mad 531: 208 Ind Cas 370 (FB), 

Damodarasami Naicken V. Govindarajulu 


Naidu. (24 Mad 85; AIR 1936 Mad 113 and 
AIR 1932 Mad 218 approved. AIR 1936 
Mad 106: 59 Mad 121; AIR 1936 Mad 898; 
AIR 1936 Mad 901 and AIR 1941 Mad 66 
overruled.) 

( 31) 18 AIR 1931 Nag 172 (172): 27 Nag 
L R 258: 134 Ind Cas 856, Sonaji v. Krish¬ 
na Rao. 

(’31) 18 AIR 1931 All 546 (547): 131 Ind 
Cas 545, Jai Naruin v. Rashifc Dchuri. 

(’32) 19 AIR 1932 Mad 218 (219): 137 Ind 
Cas 285, Muthukumuruswami v. Govinda 
Padayachi. 

C36) 23 AIR 1936 Mad 113 (115): 160 Ind 
Cas 686, Subrumania v. Nutesa Sastrigal. 

8a. (’43 ) 30 AIR 1943 Mad 429 (436): ILR 
(1943) Mad 531: 208 Ind Cas 370 (FB) 
Damodarasami Naicker v. Govindarajulu 
Naidu. (24 Mad 85 followed.) 
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(b) An undertaking by the transferor-mortgagor that he will himself I dis¬ 
charge the mortgage, implies a contract that the property transferred is 

not liable to contribute to the mortgage-debt. 9 * - ;;<■ • ' >• • ' 

(c) Where, of two mortgagors A and B, B takes the whole of the mortgage* 
money, there is an implied contract that A’s property is not liable to 

contribute towards the debt. 10 'V ' ' ' . 

• * • ^ " f 9 4 . • J > 4 • f 

(d) Where one of the mortgagors is merely a surety for the others, there is 

an implied contract that the former is not liable to contribute towards 
the debt. 11 ■ , ,, 

(e) Where the mortgagor sells a part of the mortgaged property free of in¬ 

cumbrances, there is an implied contract that that part is not liable to 
contribute. 12 ,,, : ., t . 

See also the undermentioned case. 13 


•ih 




I' '! 


8. “Contract to the contrary,” if enforceable by or against assig¬ 
nees of the property.— The right of contribution exists only ; >yben there is no 
contract to the contrary. Where there is such a contract, there is no right; of con¬ 
tribution as provided by this section, and the parties to the contract are [governed by 
the contract itself. 1 There is a conflict of decisions on the question whether a con¬ 
tract excluding the right of contribution under this section is enforceable against the 
transferees of the mortgaged property. In a recent Full Bench decision, of the 
Madras High Court 2 it has been held that where the mortgagee is a party to such a 
contract, it will be a “contract to the contrary” within the meaning of this section 
and will run with the land; so that it will be binding on the transferee of the.-proper¬ 
ty irrespective of any question of notice. But according to the above decision, if 
the mortgagee is not a party to the contract, it will not be covered by this section and 
will not run with the land. Such a contract will, it has been held in the above de¬ 
cision, bind only the actual parties to the contract and will not affect a transferee of 
the property unless he agrees to be bound by the contract. , , ; i 

But the trend of earlier case-law on this point was to a different effect. • Thq 
view taken was that a contract between the owners of different portions of ,the mort¬ 
gaged property, to which the mortgagee was not a party, and under which the whole 
burden of the mortgage was to fall on one of the portions, would amount to an. pb- 
ligation annexed to the ownership of the property within the meaning of S. 40 and 
would be binding on the transferee of the property with notice of the contract. 3 , 


9. (’41) 28 AIR 1941 Mad 66 (66), Pattabi- 
rami v. Venkatappayya. (Overruled in AIR 
1943 Mad 429: ILR (1943) Mad 531 (FB) 

on another point.) 

(*13) 20 Ind Cas 827 (828) (DB) (Mad), 
Ramanu Goundan v. Ramalinga Mudaliar. 

[But s f c (’18) 5 AIR 1918 Mad 1012 (1014): 
39 Ind Cas 405 (DB), Kunchithapatham 
Pillai v. Palarnalai Pillai. (Submitted not 
correct.)] . 

9a. (’36) 23 AIR 1936 Mad 901 (903): 170 
Ind Cas 762, Muthusami Pillai v. Arasayee 
Animal. (Overruled in AIR 1943 Mad 429: 
I L R (1943) Mad 531 (FB) op another 
point.) v _ 

10. C36) 23 AIR 1936 Mad 106 (111): 59 
Mad 121: 163 Ind Cas 977 (DB), Muthiah 
Bhagavathar v. Venkatarama Ayyar. (Over¬ 
ruled in AIR 1943 Mad 429: ILR (1943) 
Mad 531 (FB) on another point.) 

11. (’36) 23 AIR 1936 All 258 (264): 58 All 
548: 162 Ind Cas 117 (DB), Karim Khalisan- 
fi-Sabil AUah v. Narendra Nath. 

12. (’29) 16 AIR 1929 Pat 664 (675): 8 
Pat 585: 120 Ind Cas 17 (DB), Kamta Singh 


v. Chaturbhuj Singh • ,. ,, ■ . . 

(’24) 11 AIR 1924 Mad 749 (753): 78 Ind 
Cas 52 (DB), Vistvanatha Aiyar v. Vengama 
Naidu. ' “ •' 

13. (’27) 14 AIR 1927 Mad 1086 (1088): 

101 Ind Cas 833 (DB), Veerabhadra Pillai 
v. Kadambi Ramunaja lypngar. • (Several pro¬ 
perties mortgaged to secure one debt-r-rCon- 
tract exempting owner of one property from 
liability—Other parties are bound to exempt 
that property.) I » •" 

Section 82—Note 8 \ 

1. (’27) 14 AIR Mad 1086 (1088): 101 hid 

Cas 833 (DB), Veerabhadra Pillai v* Ra¬ 
munaja Iyengar. / • '/ 1 

f (’36) 23 AIR 1936 All 258 (264):•>&) All 
548: 162 Ind Cas 117 (DB), Karim Khal& 

san-fi-S'abil Allah v. Narendra Nath. 

2. (’43) 30 AIR 1943 Mad 429 (436): ILR 
(1943) Mad 531: 208 Ind Cas 370 (FB), 
Damodarasami Naicken v. Govindarajulu 

3. tC33) 20 AIR 1933 Mad 715 (719): 149 
Ind Cas 287 (DB), Abdul Razak v. Abdul 
Rahim. (Obligation under contract for con- 
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This view may be illustrated by the following illustrations: 

4 L * 9 

Illustrations. 

( (1) D mortgaged three items of property to P. Subsequently, D sold item 

j 1 to A in consideration of his undertaking to discharge the whole of the 

mortgage. A thereafter sold item 1 to P for a sum which did not suffice 
to discharge the mortgage. P sued to recover the balance from items 2 
and 3 in the hands of D. D claimed that there was a ‘‘contract to the 
contrary"’ between himself and A that D’s properties were not liable to 
contribute. It was held that there was a contract to the contrary, as 
pleaded, and that the burden thereof was enforceable by D (who was 
a party to the contract) against the assignee from A with notice. 4 See 
also the undermentioned cases to the same effect. 5 

(2) A mortgagor of two items sells one item to X free of the incumbrance. 
He subsequently sells the other to Y who undertakes to discharge the 
whole of the debt. Y discharges the debt and claims contribution from 
X. He cannot do so. The contract by the mortgagor with X is a con¬ 
tract to the contrary, the burden of which is annexed to the ownership 
of the other item. 6 But if the prior sale was not free of incumbrances 
■ the vendee cannot resist contribution even though the subsequent vendee 
had undertaken to pay the w hole of the mortgage-debt. 7 

So far as Madras is concerned, the Full Bench decision above referred to 
must be deemed to haVe superseded the earlier view. 

i The benefit of a contract (to which the mortgagee is not a party) cannot be 
enforced by a mere transferee of the property unless there is an assignment of such 
contract in bis favour in law or equity. 

Illustration. 


A mortgaged properties k and m to N. Subsequently, A sold k to S who un¬ 
dertook to discharge the mortgage. In execution of a money decree ag¬ 
ainst A, property m was thereafter sold and was purchased by G subject 
to the mortgage. S then paid off the mortgage and sued C for contri¬ 
bution. G pleaded that there was a contract to the contrary between A 
and S which freed property m from the right of contribution. It was 
held by their Lordships of the Privy Council that though there was a 
contract to the contrary between A and S, G could not, as assignee of the 
property from A, claim the benefit of the contract as he was not a par¬ 
ty to the contract and as the benefit of the contract was not assigned to 
him in law or in equity. 8 See also the undermentioned cases to the same 
effect. 9 


tribution is one annexed to the ownership of 
immovable property within Section 40.) 

(’36 ) 23 AIR 1936 Mad 901 (903. 904): 170 
Ind Can 762, Muthusami Pillai v. Arasayee 
Ammal. 

(’27) 14 AIR 1927 Mad 1086 (1087): 101 

Ind Cas 833 (DB), Vferabhadra Pillai v. 
Ramunaja Iyengar. 

\See also (’36) 23 AIR 1936 Mad 106(111): 
59 Mad 121: 163 Ind Cas 977 (DB), Mu- 

thiah Bhagovathar v. Venkotarama Ayyar. 
(In this case, however, no advertence was 
made to the question of notice.)! 

4. (’41) 28 AIR 1941 Mad 66 (66), Patiabi- 
rami Reddy v. Venkatappayya. 

5. C36 ) 23 AIR 1936 Mad 901 (903, 904): 
170 lad Cas 762, Muthusami Pillai v. A rasa - 
yep Ammal (Purchaser with notice of equi¬ 
ty stands in position of his vendor.) 

(’36) 23 AIR 1936 All 258 (265): 58 Al| 548: 


162 Ind Cas 117 (DB), Karim Khaleson 
v. Narendra Nath. (The observations of Nia- 
matuilah, J., suggesting that even a trans¬ 
feree with notice is not bound by the con¬ 
tract is, it is submitted, not correct.) 

6. See C29) 16 AIR 1929 Pat 664 (675, 676): 
8 rat 585: 120 Ind Cas 17 (DB), Kamata 
Singh v. Chaturhhuj Singh. (The decision 
does not expressly refer to the burden an¬ 
nexed to the ownership of the property, but 
is supportable on this ground, rather than 
on the various other principles referred to 
therein.) 

7. C78) 4 Cal 369 (372, 373) (DB), Mothoo. 
ranath Chuttopadhya v. Kristo Kumar Chose. 

8. C30) 17 AIR 1930 P C 183 (185): 52 All 
358: 57 Ind App 189: 124 Ind Cas 911 
(PC), Ganeshi Lai v. Thakur Charon. 

9. (’18) 5 AIR 1918 Mad 1012 (1014): 39 
Ind C*9 405 (DB), Kunchithapatham Pillai 
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The above illustration presupposes that if the benefit of the contract is assign¬ 
ed expressly or in equity by A to G, G, could claim such benefit. Thus, where A 
the mortgagor sells item 1 of the mortgaged property to B who undertakes to dis¬ 
charge the whole mortgage, and thereafter A sells item 2 of the mortgaged proper¬ 
ty to C free of the incumbrance , the benefit of the contract will, in equity, be deem¬ 
ed to be assigned to him, and he can therefore claim the henefit of such a contract. 10 

8a. Second paragraph.— Under this paragraph, it is not necessary that 
the two mortgages must have been executed by the same person. 1 

9. Court selling property in particular order— Right of contribu¬ 
tion not affected.— Where in execution of a mortgage-decree against several items 
of the mortgaged property, the Court, in the exercise of its discretion under 0. 34 
of the Civil Procedure Code, orders that the items should be sold in a particular or¬ 
der, such order does not affect the right of contribution betwelen the various items. 1 
But where the order of sale is in pursuance of an arrangement between the parties 
that some of the items are primarily liable for the entire debt, the arrangement will 
be a “contract to the contrary*' and consequently there may be no right to contri¬ 
bution. 2 


10. Marshalling, an exception to the rule of contribution.— The 

last paragraph of this section provides that nothing in this section applies to a pro¬ 
perty liable under S. 81 to the claim of a subsequent mortgagee. In other words, 
where the right of contribution comes in conflict with the; right of marshalling the 
right of marshalling will prevail. Suppose A, the owner of properties x and y, 
mortgages them both to B, and then mortgages y alone to C. In such a case, C is 
entitled, by virtue of the last paragraph to have the mortgage-debt to B satisfied out 
of property x so far as it will extend. In the absence of such a provision, proper¬ 
ties x and r would be both liable to pay rateably to the mortgage-debt under this 
section of thus prejudice the rights of the subsequent mortgagee C, whose security 
comprises only of property y. 1 ; 


v. Palamalai Pillai. (By the mere fact of 
the subsequent purchase, the purchaser does 
not pet an implied transfer of the undertak- 
inp piven to the vendor by the first purcha¬ 
ser.) 

(’36) 23 AIR 1936 Mad 113 (115): 160 Tnd 
Gas 686, Sitbramania Ayyar v. Natesa Sas- 
trigal. (Contract between purchaser and 
mortgagor to pay the mortgagee—Persons 
not parties to such contract cannot take ad¬ 
vantage of it.) 

(’10) 33 Mad 211 (214): 4 Ind Gas 1049 

(1050) (DB), Seshagiri Ayyar V. Vythialin- 
ga Pillai. 

lO.f (’36) 23 AIR 1936 Mad 898 ( 900): 169 
Ind Gas 446, Bara Sahib v. Krishna Boyan. 

(’38) 25 AIR 1938 Gal 618 (623): I L R 
(1938) 2 Gal 590: 179 Ind Cas 493 (DB), 
Nirupama Devi v. Anathbandhu Saha. 

(’37) 24 AIR 1937 Pat 628 (630): 16 Pat 
557: 172 Ind Cas 187 (DB), Isri Prasad v. 
Jagat Prasad. 

\See also (’33) 20 AIR 1933 All 929 (932): 
147 Ind Gas 521 (DB), Gulzari Lai v. Ali 
Ahsan. (Mortgagee of part of property free 
of incumbrance resisted suit for contribu¬ 
tion by person who had purchased the other 
part subject to entire mortgage.) 

(’40) 27 AIR 1940 Pat 119 (121h 185 Ind 
Cas 297 (DB), A. James v. Achaibar Singh. 
(The benefit of a contract between A and 
B can in the circumstances pointed out in 


AIR 1930 P C 183: 52 All 358: 57 Ind App 
189 (PC) pass to a third person.)] 

Section 82—Note 8a 

1. (’44) 31 AIR 1944 Mad 276 (278): 219 
Ind Cas 428 Chunilal Sotvcar v. Srinivasa 
Iyengar. 

Section 82—Note 9 

l-t(’19) 6 AIR 1919 Pat 533 (534): 51 Ind 
Cas 49 (DB), Bhekdhari Singh v. Baijnath 
Goenka. 

[See also (’35) 22 AIR 1935 Mad 456 (458): 
156 Ind Cas 715, Raghavachari v. Venkata- 
narayana Reddy.] 

2. (’02) 6 Cal W K 583 (584, 585) (DB), 

Satya Kripal Bandopadhya v. Go pi Kishore 
Mandul. (By consent of parties a mortgage- 
decree wa9 passed by which the incidence of 
the mortgage was thrown on item A in the 
first instance and item B was liable only if 
the former was not sufficient to satisfy the 
decree—Item A was sold and purchased by 
X—Held that X could n«t claim contribution 
from B .) * ** 

Section 82—Note 10 

1. (’36) 23 AIR 1936 Mad 106 (111): 59 

Mad 121: 163 Ind Cas 977 (DB), Muthiah 
Bhagavathar v. Venkatarama Ayyar. (Per 
Venkatasubba Rao, J.) 

Also see S. 56, Note 2. 

[See also (’49 ) 36 AIR 1949 Nag 155 (158) 
ILR(1948) Nag 595, Pandurangv. Shrihari. 
(Marshalling cannot be. claimed against pur- 
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. 1 c‘ Contribution diglinguiglird from equitable rule of apportion- 

ment. — bee Note 3 on Section 81. 

12. Right of contribution is not a right to obtain apportionment in 
a mortgage suit.— The sect.on merely determines the liability of the mortgagors 
inter se. It does not operate so as to split up the mortgage security. 2 The rnort- 
gage security is entire and indivisible and, except in exceptional circumstance* the 
mortgagee cannot he compelled to break up the security. In a suit on the mortga¬ 
ge, the owners ol the different portions of the mortgaged properties are not entitled 
to claim as a matter of right, on the strength of the liability to contribute under this 
section, that the mortgage-debt should be apportioned between the various mortffa"- 
ed properties and each of them should be allowed to redeed on payment of his 
rateable share thereon. 3 For the same reason, the owner of the part of the equity 
of redemption cannot sue for partial redemption. 4 In Debendra Nath v. Mirza Ab¬ 
dul samed Seroji 3 their Lordships of the High Court of Calcutta observed: 

“The general rule unquestionably is that the mortgagee cannot be re¬ 
quired at the instance of a purchaser of part of the premises, to apportion 
his mortgage-debt among the several parts into which the property has been 

< 9 iV 1 ? 5 Pun He No - 75 P- 366 (368) (DB), 
Bishen Kour v. Munshi Aziz-ud-Din. 

( 40) 27 AIR 1940 Lah 370 (371): I I R 
(1941) Lah 1: 191 Ind fas 10 (FBI, Pun- 
jab National Bank v. Firm Ran, Karan. 

11 28) 15 AIR 1928 Sind 101 (103): 22 Sind 
R 243: 106 Ind Cas 872, Abdul Rahim v. 
Abdul Hussain. 

(24) 11 AIR 1924 Pat 174 (175): 75 I. C. 
96 (DB), Sara Lai Singh v. Nanku Lai. 

W i ‘M* 1916 Pat 350 (352): 35 Ind Cas 
.,3 Raja Ram Lul v. 11 an um an (Jpadhya, 

(18) 5 AIR 1918 Bom 181 (181): 45 Ind 
f as 862 (DB), Tima/i v. Rama. 

( 06) 29 Mad 217 (221) (DB), Krishna Ay. 
yar v. Muthu Kumaramamiya Pillai 

< !??? (;al 352 ( . 356): 50 Ind Cas 
i X) (nil). Mid no pur Zemindari Co. % Ltd. v# 

Abinush Chandra. 

( 3f) 21 AIR 1934 Cal 421 (424, 425): 151 I. 

C. 454 (F)B), Rajani Kanta v. Surendra 
Nath 

*' ( *®9) 1 Ind Cas 264 (276, 277) (DB) (Cal). 

Debendra Math v. Abdul Samed. 

(82) F. Mad 385 (386) (DB), Timmappa v. 
Laksh mamma . 

[See also ('98) 21 Mad 369 (371): 8 Mad I. 
Jour 6 (DB), Kuppusarni Chetti v. Pnpathi 
Ammal. (Section 82 does not permit the 
redemption of a mortgage piecemeal.) 

C23) 10 AIR 1923 Pat 242 (246): 2 Pat 335: 

71 Ind Cas 705 (DB), Pande Satdeo v. Ra - 
may an Tewari. (Mortgagee receiving half 
mortgage debt from owner of half the equi¬ 
ty of redemption—This does not necessarily 
break the integrity of mortgage.) 1 

f But see (’83) 9 Cal 406 (410): II Cal L R 
565 (DB), Ram Dhun Dhur v. Mohesh 
Chunder . (Mortgagee deliberately proceeding 
against one property in the hands of an 
auction-purchaser leaving eleven others com¬ 
prised in the same mortgage in the hands of 
the mortgagor.)] 

4 (1.3) 16 Oudh Cas 199 (201, 202): 20 Ind 

if?* , 7< 5?. * 766 ), Basant Singh v. Rameshar 
Baksh Singh, 


chaser for valuable consideration— Hence 
in such a case, the pusine mortgagee or 
person claiming under him cannot contend 
that the property covered by the pusine mort¬ 
gage is not liable to contribute and that the 
entire prior mortgage amount must be paid 
out of the item not covered by the pusine 
mortgage.)) 

Section 82—Note 12 

1.1 (1891) 18 Cal 320 (321) (DB), Roghu 
Nath Pershad v. Harlal Sadhu. 

C35) 22 AIR 1935 Rang 26 (29): 155 Ind 
Cas 954 (DB), Wan Taik Ya v. M. S. S. 
Chettyar Firm. 

(’40 ) 27 AIR 1940 Cal 60 (64): 186 Ind Cas 
833, Jnanendra Nath v. Sashi Mukhi. 

(’18) 5 AIR 1918 Bom 181 (181): 45 Ind Cas 
862 (DB), Tipxaji Krishna v. Rama Piraji. 

(’98) 1898 Bom P J 213 (DB), Chanbassappa 
V. Chanappa. 

(’48) 35 AIR 1948 Pat 208 (210): 26 Pat 97 
(DB), Sheo Narain v. Deolorhan. (Right of 
contribution does not affect relations bet¬ 
ween mortgagor and mortgagee as such—It 
operates only as between co-mortgagors. It 
is not per se matter directly or constructive¬ 
ly in issue in mortgage suit for sale.) 

2. (1909) 1 Ind Cas 264 (276, 277) (DB) 
(Cal), Debendra Nath Sen v. Mirza Abdul 
Samed. 

(’35) 22 AIR 1935 Rang 26 (29): 155 Ind 
Cas 954 (DB), Wan Taik Ya v. M. S. S. 
Chettyar Firm. 

t(’91) 18 Cal 320 (321) (DB), Roghu Nath 
Pgrshad v. Harlal Sadhu. 

3f(’91) 18 Cal 320 (321) (DB), Raghu Nath 
Pershad v. Harlal Sadhu. 

(’40 ) 27 AIR 1940 Cal 60 (64): 186 Ind Cas 
833, Jnanendra Nath v. Sashi Mukhi Debya 

(’07) 7 Cal L Jour 274 (278) (DB), Hara Ku- 
mari Choudhurani v. Eastern Mortgage and 
Agency Co. Ltd. 

(’27) 14 AIR 1927 Pat 117 (122): 98 Ind 
Cas 968 (DB), Mahomed Tabarak Ali Khan 
V. Dalip Narain Singh. (Mortgagee cannot 
be required to split up security unless in 
Jaw there ha9 been severance of security.) 
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divided, and to look to each only for its propottiottSfe Shai£; unles^ circums¬ 
tances have happened, the effect of which, in fact or in law, is to creaW a se¬ 
verance of the security” j 

The mortgagee is entitled to execute his mortgage decree against”afi^'df'the 
mortgaged properties he pleases, and, if any question of equity arises' betw’e-en the 
different owners of the mortgaged properties, that equity can only be enforced in 
an independent suit for contribution and not in proceedings for execution. 5 6 

• , ■ * ,! • • « * •• •'•’i.i •.. * 

t * ■ 1 « * | • i # « i 1 1* i 1 • 4 ( 1 j 

13. A claim for contribution is a charge on the property.— The 

liability under this section to contribute is attached to the different shares or parts 
of the property mortgaged. Section 100 of the Act lays, do.wn that where immov¬ 
able property of one party is, by act of parties or by operation,of law, madei secu¬ 
rity for the payment of money to another, the latter person js said to have^ charge 
on the property. It is thus clear that the provisions of S. 82 read with S. lOO clear- 
ly give rise to a charge against such portions of the mortgaged property as have 
not discharged their proportionate share of the liability. 1 A suit for contribution 
under this section is, therefore, a suit to enforce a charge and the limitation applic¬ 
able to such a suit will be as provided by Art. 132, Limitation Act. 2 


• • 

14. Liability to contribute, whether personal.— The liability to con¬ 
tribute is, as has been seen in Note 13, a charge upon the property. 1 But can the 
owner of the part or share, who pays in excess of his share, towards the mortgage- 
debt, claim apart from the provisions of this section, a personal relief under Ss. 
69 and 70 of the Contract Act, 1872, against those who have escaped payment? 
One view is that no personal relief can be granted in such a case. 1 * Another view 
is that S.69 of the Contract Act, 1872, does not apply to a suitfor contribution. 2 The 
reason given is that that section contemplates only those cas£s where payment is made 


5. ( 09) 1 Ind Cas 264 (276, 277) (DB) 
(Cal). 

6. (’43) 30 AIR 1943 Mad 637 (639): 213 
Ind Cas 382 Veerappa Chettiar v. Chandra- 
moulisivara Ayyar. (First mortgage in fa¬ 
vour of A of three items and second mort¬ 
gage of item 1 alone in A’s favour— A ob¬ 
taining decree on second mortgage and 
purchasing item 1 in execution—On date of 
sale suit on first mortgage pending and dec¬ 
ree passed after sale —A held liable to con¬ 
tribute proportionately towards mortgage- 
debt in respect of item 1—Question of con¬ 
tribution held could not be gone into in exe¬ 
cution proceedings.) 

t(’23) 10 AIR 1923 Pat 44 (45): 71 Ind Cas 
26 (DB), Surjulal v. Baijnath Prasad. 

(’07) 34 Cal 13 (17, 18): 4 Cal L Jour 573 
(DB), Ameer Chand v. Shiva Persad Singh. 

[See also (’23) 10 AIR 1923 Pat 199 (201): 
71 Ind Cas 940 (DB)* Jai Pragash Singh v. 
Rup Manjari. (Question of contribution bet¬ 
ween several puisne mortgagees is foreign 
to a mortgage suit.) ; 

(’28) 15 AIR 1928 Rang 68 (69): 5 Rang 
764: 107 Ind Cas 173 (DB), Maung Po Si 
v. K. P. A. P. Firm.] 

Section 82—Note 13 

1. (’42) 29 AIR 1942 Mad 685 (686): I L R 
(1943) Mad 96 : 204 Ind Cas 17 (FB), Na¬ 
rayanan Chelti v. Nallammal. (Liability to 
contribute is liabilty imposed updti land and 
is not personal liability.) 

(’42) 29 AIR 1942 Oudh 449 (457): 203 Ind 
Cgs 285 (FB), Brij Bhukhqn y. Bhapoan 


Datt. (A co-mortgagor by paying the mort- 
gage-tnoney acquires independehtly of S. 95 
a charge under Ss. 82 and 100 in regard to 
the amount paid by him in respect of his 
co-mortgagors over their shares.) 

(’.30) 17 AIR 1930 Oudh 260 (262): 5 Luck 
727: 125 Ind Cas 402 (DB), Mahomed Mian 
v. Bharat Singh. ' '! : 

t(’ll) 33 All 708 (722): 11 Ind Cas- 145 

(149) (FB); Bhagwan Das v. Karam Hus¬ 
sain. (Per Banerji, J.) 

*(’04) 26 All 407 ( 444): 1 All L Jour 148 
(FB), I bn Hasan v. Brijbhukan Saran. (Per 
Banerji, J.) 

(’35) 22 AIR 1935 Oudh 245 (248): 10 Luck 
690: 154 Ind Cas 267 (DB), Nisar Ahmad 
v.i Manzur Ahmad. • . • • • ? 1 t 

2. (’ll) 33 All 708 (723): 11 Ind Cas 145 
(149) (FB), Bhagwandas v. Karam Hus¬ 
sain. (Per Banerji, J.) ‘ 

See the A. I. R. Commentaries on the Li¬ 
mitation Act , 2nd (1942) Edn., Art. 132 and 
Notes thereon. 

Section 82—Note 14 . 

1. (’ll) 33 All 708 (722): 11 Ind Cas 145 
(146) (FB), Bhagwandas v. Karam Hussain. 

la. (’29) 16 AIR 1929 All 696 1 (698): 126 
Ind Cas 354 (DB), Sabir Hussain v. Rirasat 
Ghaus. I • • • ' ’ » - 

2. f(’16) 3 AIR 1916 Mad 980 (981, 982): 39 

Mad 795: 31 Ind Cas 255 (DB),* Venkata 
Simhadri Jagapatiraju v. Sudrustinnama 
Atad. 1 ,‘ftO) 

(’18) 5 AIR 1918 Mad. 1012 (1015): 39 Ind 
Cas 405 (DB), Kunchithapathdm v, Palama- 

lai PWai, n •• ^ . 
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CONTRIBUTION TO MORTGAGE-DEBT ; 

by a p ers o n under no legal liability to make it, and as the plaintiff ciaimin/coh* 
tribution, is bound under law to make the payment, S. 69 does not apply, 3 Some 
decisions have, however, taken a contrary view, namely, that this section (S, 69, 
Contract Act) applies to suits for contribution, where both the plaintiff and the 
defendant are liable tor the money paid by the plaintiff, 4 Whether S. 69 of the 

Q°™ a< r u r a PP* ies or not ’ a suit for contribution would fall within the scope of 
b. 70 of the Contract Act. 5 In the undermentioned case 6 where the mortgagee threa¬ 
tened to sell the land mortgaged to him and one of the co-sharers paid up the mort¬ 
gage-debt to prevent the property from being sold, it was held that his suit for 
contribution fell within the scope of S. 70 of the Contract Act and that he was en¬ 
titled to a personal relief against the owner of the property liable to contribute. 


•I 


r- $ 

r 4 


Though a personal decree for contribution may be passed against any of the 
persons who are themselves mortgagors, it was held in the undermentioned case 7 
that it could not be passed against an auction-purchaser of the title of one of the 
mortgagors. 


15. Mortgage-debt not fully discharged — Claim for contribution. 

—It has been seen already that where properties x, y and z are mortgaged for a 
debt, and the owner of x has paid towards the mortgage more than the amount at¬ 
tributable to it, the liability of y and 2 to contribute towards the excess so paid, in 
proportion to their value is a charge upon y and z. This charge will obviously 
arise the moment such excess is paid, 1 and the right to enforce such charge must 
ordinarily arise at the same time. There has, however, been a difference of opi¬ 
nion on the point. According to one view, the right to contribution and the right 
to enforce such charge does not arise until the whole mortgage is discharged. 2 The 


3. (’16) 3 AIR 1916 Mad 980 ( 981, 982): 39 
Mad 795: 31 Ind Cas 255 (DB), Venkata 
Simhadri Jagapatiraju v. Sadrusannhama 
Arad. 

4. (’14) 1 AIR 1914 Cal 208 (209): 20 Ind 
Cas 569 (DB), Ram. Lai v. Khiroda Mohini. 
(Where a co-judgment-debtor purchases a 
rent decree, such a purchase is equivalent to 
paying off the decree and the purchaser is 
entitled to contribution under S. 69 of the 
Contract Act.) 

(’14) 1 AIR 1914 Cal 672 (673): 15 Ind Cas 
55 (DB), Prosunno Kumar v. Jamaluddin. 
(Rent decree against A and B—B transferr¬ 
ing his share to C—A paying decretal am¬ 
ount— C held liable to contribute under Ss. 
69 and 70, Contract Act.) 

(’28) 15 AIR 1928 All 298 (298): 50 All 
428: 114 Ind Cas 47, Mahomed Ali v. Mak- 
tubun-nissa. (One of the mortgagors paying 
mortgage amount—Suit by him against his 
co-mortgagor for contribution—Suit held 

based on an implied contract for reim¬ 
bursement. ) 

[See (’10) 5 Ind Cas 779 (781) (DB) (Cal), 
Maharaja Parbhu Narain Singh v. Babu Be¬ 
ni Singh. (Where a co-mortgagor pays off 
the decretal amount and sets aside the exe¬ 
cution sale he cannot get personal decree 
for contribution under S. 69. But where a 
co-mortgagor prevents the sale of the mort¬ 
gaged property in execution, he is entitled 
to it,)] 

5. Pollpck & Mulla, Indian Contract and Spe¬ 
cific Riliff Acts, 6th Edn., pp. 390 and 395. 

(’31) 18 AIR 1931 Pat 394 (399): 10 Pat 
528: 134 Ind Cas 139 (DB), Bhagwati Saran 
v. Maiyan Murat. (Though Fazl Ali, J., was 


inclined to agree that case was covered by 

S. 69, Contract Act, he preferred to rest his 
decision on S. 70.) 

6. (’88) 1888 All W N 10 (10) (DB), Khai- 
rat Husain v. Haidari Begam. 

7. (’24) 11 AIR 1924 Nag 238 (240): 76 Ind 
Cas 57, Parashram v. Bondrusa. (Purchasers 
of mortgagor’s title are not personally liable 
to pay mortgage-debt.) 

(’47) 34 AIR 1947 Mad 86 (87), Manjappa 
Goundan. 

Section 82—Note 15 

1. (’30) 17 AIR 1930 Oudh 260 (263): 5 

Luck 727: 125 Ind Cas 402 (DB), Muham¬ 
mad Mian v. Bharat Singh. (It is not essen¬ 
tial to the accrual of this right that the 
whole of the debt should have been satisfied.) 

[See (’04) 26 All 407 (445): 1904 All W N 
74 (FB), I bn Hasan v. Brij Bhukan Saran. 
(Per Banerji, J.)] 

2. f ('04) 26 All 407 (433, 445): 1904 All 

W N 74 (FB), I bn Hasan v. Brij Bhukan Sa¬ 
ran. (Per Full Bench; Banerji, J., dissenting 
—S. 95 of the Transfer of Property Act was 
relied on for this view.) 

(’09) 31 All 65 (66, 67): 1 Ind Cas 5 (6) 

fDB), Muhammad Yahiya v. Rashid-ud-din. 
(It is not necessary that the mortgage-debt 
should have been satisfied wholly out of the 
plaintiff’s property.) 

(’34) 21 AIR 1934 Pat 612 (614): 13 Pat 356: 
155 Ind Cas 756 (DB), Birendra Kpshri Pra¬ 
sad v. Baheria Saraswati Kuer. 

[See also (’97 ) 20 Mad 23 (24) (DB), Patta- 
bhiramayya y. Ramayya Naidu (Article 99 
of the Limitation Act was relied on.) 

(’ll) 33 All 708 (717, 718): 11 Ind Cas 145 
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mg that the mortgage-debt was satisfied" to 
the extent of 2j3rd by the mortgagee’s pur¬ 
chase and therefore his l|3rd share was only 
liable for l|3rd of the mortgage-debt— 
Held that as X had purchased lj3rd 
share of A free of all incum¬ 
brances in execution of his prior mort¬ 
gage decree that share was not available for 
the debt on second mortgage and the whole 
debt was recoverable from the remaining 
shares of B and C —But as l|3rd share of C 
was purchased by X in execution of decree 
on the third mortgage half of the debt be¬ 
came discharged and therefore half of the 
debt was recoverable from B's l|3rd share.) 

*(1900) 22 All 284 (293): 1900 All W N 69 
(FB), Bisheshur Dial v. Ram Sarap. (Pur¬ 
chased by mortgagee at auction sale.) 

T (’97) 20 All 23 (31, 32): 1897 All W N 163 
(FB), Nand Kishorp v. Raja llari Raj 
Singh. 

(75) 15 Beng L R 303 (305): 24 Suth W R 
24 (24) (DB), Nathoo Sahoo v. Lala Ameer 
Chand. 

(79) 4 Cal 475 (481, 482): 3 Cal L R 184 
(DB), Kali Prosonno v. Kamini Soondari. 

( 89) 13 Bom 45 (49) (DB), Moro Raghu- 
nath v. Balaji Trimbak. 

(’03) 26 All 72 (75, 76): 1903 All W N 190 
(DB), Shiv Lai v. Bhawani Shankar. 

(’ll) 10 Ind Cas 235 (235) (All), Jaganath 
Prasud v. Mihin. (Purchase by mortgagee at 
auction sale.) 

('ll) 33 All 434 (435): 10 Ind Cas 729 (730) 
(DB), Chunilal v. Srikishan Singh. (Do.) 

(’22) 9 AIR 1922 All 405 (406): 44 All 708: 
68 Ind Cas 261 (DB), Amba Prasad v. Wa¬ 
hid Ullah. 

(’39) 26 AIR 1939 All 86 (87): 180 Ind Cas 
696, Mahomed Abdul Rahman v. Baldeo Sa- 
hai. (Mortgagee purchasing part of the mort¬ 
gaged property—Entire liability under the 
mortgage is not thereby wiped off.) 

(’01) 26 Bom 88 (95): 3 Bom L R 628 (DB), 
Fakirayya v. Gadigayya. 

(06) 4 Cal L Jour 195 (197) (DB), Haren- 
dra Kumar Guha v. Dindayal Saha. 

(’06) 4 Cal L Jour 317 (319) (DB), Maho¬ 
med Taki Raza V. W. A. Thomas. 

t(’32) 19 AIR 1932 Cal 319 (320): 59 Cal 
76: 137 Ind Cas 260 (DB), Krishna Chan¬ 
dra Bhoumik v. Pabna Model Co.. Ltd. 

( 08) 31 Mad 419 (424): 18 Mad L Jour 229 
(DB), Komminevi Appaya v. Rangayya. 

(’20) 7 AIR 1920 Mad 375 (378): 43 Mad 
372: 55 Ind Cas 666 (FB), Ponnambala Pil- 
lai v. Annamalai Cheltiar. (Overruling 12 
Ind Cas 130.) 

(’25) 12 AIR 1925 Mad 483 (484): 86 Ind 
Cas 548 (DB), Ramaswami Pillai v. Kara- 
yanaswami Pillai. 

('27) 14 AIR 1927 Mad 560 (562): 100 Ind 
Cas 833, Sundarammal v. Sundara Reddi. 
(Purchaser of equity of redemption of one 
of the mortgaged properties obtaining as¬ 
signment of mortgagee's right—Mortgage 

is not destroyed but the mortgage-debt is 
proportionately reduced.) 

(’31) 18 AIR 1931 Mad 552 (553): 131 Ind 
Cas 152, Brahmayya v. Perumalla Subbara- 


yudu. (But there must be a valid sale to ap¬ 
ply this principle.) 

(’27) 14 AIR 1927 Oudh 542 (543): 102 Ind 
Cas 708 (DB), Balgobind v. Bankleshwar 
Ravan Bahadur. 

('37» 24 AIR 1937 Oudh 284 (285): 13 Luck 
122: 166 Ind Cas 779, Mt. Saddiquinnissa 
v. Bhagwandin. (Mortgage of three plots to 
A by B —Sale of two of them by B to C—A 
obtaining decree for sale of all plots and 
purchasing himself— C not impleaded in 
suit— C selling two plots to D —Obstruction 
to possession of A by D— Suit by A against 
B and D for proportionate amount of mort¬ 
gage-money by sale of two plots—Suit held 
maintainable— A held should be required to 
give credit for proportionate value of one 
plot only.) 

(‘40) 27 AIR 1940 Pat 420 (422): 19 Pat 524: 
190 Ind Cas 449 (DB), Prabhuram v. Ko¬ 
rn esh war Prasad Singh. 

t ( 28) 15 AIR 1928 Rang 266 (266): 6 Rang 
417: 114 Ind Cas 290 (DB), Nyaunglebin 
Co-operative Bank v. Maung Ba U. 

t(’33) 20 AIR 1933 Lah 374 (375): 141 Ind 
Cas 596 (DB), Gian Singh v. Atma Ram. 

(’96) 22 Bom 304 (313) (FB), Lakhmidas v. 
Jamnadas. 

(’16) 3 AIR 1916 Mad 1080 (1081): 29 Ind 
Cas 124 (DB), Arunagiri v. Kuppuswamy. 

(‘37) 24 AIR 1937 Mad 965 (967): 177 Ind Cas 
71, Sengava Naick v. Perumal Reddiar, 
(Mortgagee acquiring equity of redemption 
by private sale in his favour of mortgagor.) 

(16) 3 AIR 1916 Pat 249 (249): 1 Pat L 

Jour 228: 36 Ind Cas 208 (DB), Ram Na - 
rain V. Ram Kumar. 

[See ('05) 1905 Pun Re No. 91, p. 279 (281): 
1906 Pun L R No. 44, p. 133 (135, 136) 
(DB), Suran Das v. Attar Bibi. (Mortgagee 
allowing one of the co-mortgagors to create 
further charge in his favour—Effect is prac¬ 
tically same as purchase.)] 

Also see S. 60, Notes 23 and 44. 

The following cusps to the contrary are no 
longer good law: 

('97) 19 All 196 (199): 1897 All W N 18, 

Chunna Lai v. Anandi Lai. (Sale of portion 
of mortgaged property under a decree not 
on the mortgage—Mortgage not thereby ex¬ 
tinguished but mortgagee bound to take into 
account the full value of the property pur¬ 
chased by him.) 

C95) 1895 All W N 1 (1) (DB), Sumera 
Knar v. Bhagnat Singh. (Do.) 

('75) 24 Suth W R 83 (84, 85) (DB), Byjo- 
nath Suhov v. Doolhun Biswanath. 

(’21) 8 AIR 1921 Nag 96 (96): 64 Ind Cas 
453, Adku v. Rajaram. (Mortgagee purchas¬ 
ing a portion of the mortgaged property for 
low price with his burden on it must be 
considered to have paid the mortgage.) 

(’47) 34 AIR 1947 Mad 277 (278) (DB), 
Raghavachariar v. Kandaswami. 

2. (*43) 30 AIR 1943 Mad 637 ( 638): 213 

Ind Cas 382 Veerappa Chettiar v. Chandra- 
mouliswara Ayyar. (First mortgage in fa¬ 
vour of A of three items and second mort¬ 
gage of item 1 alone in A’s favour —A ob¬ 
taining decree on second mortgage and pur- 
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The principle has, however, no application where the mortgagee purchases a 
portion of the mortgaged property free of incumbrances; in other words the mort¬ 
gagee need not abate any portion of his debt where he has paid the full market- 
value of the portion purchased, and not merely the value of the equity of redemp- 
tion in it . 3 In such a case there would really be an implied “contract to the con¬ 
trary” that the property so purchased is not liable to contribute . 4 

The rule requiring the mortgagee to abate portion of his debt in proportion 
to the value of property purchased by hirn may be enforced in the very suit brought 
by the mortgagee to recover his mortgage-debt. The rateable liability on the re¬ 
maining portion should be determined under this section and decree for that am¬ 
ount alone should be passed. In the undermentioned case s where the mortgagee 
acquired a portion of equity of redemption and sued for sale of the remaining pro¬ 
perty for tthe balance of the debt, it was held that the decree ordering the 
sale of the property without fixing the proportionate liability on the property un¬ 
der this section was improper. In case a mortgagee purchases a portion of equity 
of redemption after the passing of decree on his mortgage, it has been held that he 
cannot execute his decree for the recovery of the entire debt. As the mortgagee is 
entitled to recover only a proportionate share of the debt, all that the executing 
Court can do is to proceed against the remaining property for the amount remain¬ 
ing due after the proportionate abatement of the debt . 6 In the undermentioned 
case A executed a first mortgage of properties x, y and r in favour of B and 
also a second mortgage of property x. B obtained a decree on his second mortgage 
and in execution purchased property x during the pendency of his suit on the first 
mortgage. B obtained a decree on the first mortgage and sought to execute the 
decree by sale of properties y and z. It was held that B could execute the entire 
decree against the remaining properties not purchased by him and that it was not 


chasing item 1 in execution— A obtaining 
decree on first mortgage and seeking to 
execute it against the remaining items— 
Held that in absence of any intention ex¬ 
press or implied to keep his mortgagee 
rights in respect of second mortgage alive. A 
was bound to contribute proportionate am¬ 
ount of the prior mortgage-debt in respect 
of item 1—But there was no automatic dis¬ 
charge of debt by reason of A'% liability to 
contribute. AIR 1942 Mad 44 relied on.) 

+ (’08) 8 Cal L Jour 92 (93) (I)B), Mutty 
Lall v. Nunda Lull. 

CIO) 6 Ind Gas 842 ( 845) (DB) (Cal), Mir 
Eusuf) Ali v. Panchnnan. 

(’ 42) 29 AIR 1942 Mad 44 (46, 47): 201 Ind 
Gas 612 (DB), Arunagiri v. Radhakrishna. 
(Section 82 was held not directly applicable 
but principle was held applicable.* 

r See also C42) 29 AIR 1942 All 101 (107): 
199 Ind Gas 212 (I)B), Jagat Singh v. Be 
hari Lai. (Purchase of half share by mort¬ 
gagee in Court auction extinguishes mort¬ 
gage to that extent and breaks up integrity 
of mortgage.)! 

3. f*44) 31 AIR 1944 Pat 179 (182): 22 Pat 
637: 214 Ind Cas 99 (DB), Romeshwar Pra¬ 
sad v. Devendra IS ar ay an. 

(’01) 24 Mad 96 (111, 112, 113): 10 Mad I. 
Jour 383 (DB), Sesha Ayyar v. Krishna Ay- 
yangar. 

CIO) 6 Ind Gas 842 (844, 845) (DB) (Gal), 
Mir Elisuff Ali v. Panchanan. 

+ (’95) 18 All 31 (33): 1895 All W N 144, 
Muhammad lluscn Ali v. Thakur Dharam 
Singh. 


C81 I 3 All 682 (686. 688): 1881 All W N 53 
(DB). Cava Prasad v. Salih Prasad. 

(’10) 4 Sind I. R 224 (225): 9 Ind Gas 725 
(725) (DB), Cul Mahomed v. Lotomal. 

4. See Note 7. 

5. (T6> 3 AIR 1916 Pat 249 (249): 1 Pat T, 
Jour 228: 36 Ind Gas 208 (DB), Ramnn- 
rain ^inrh v. Ram Kumar. 

6. + (’23) in AIR 1923 Pat 490 (491): 2 Pat 
715: 74 Ind Gas 102 (DB). Aulad Ali v. 
Ahdul Hamid. 

(’32) 19 AIR 1932 Gal 319 (320); 59 Gal 76: 
137 Ind Gas 260 (DB), Krishnarhnndrn v. 
Palma Model Co. Ltd. 

+ (’20) 7 AIR 1920 All 129 (131 ): 42 All 544: 
58 Ind Gas 743 (DR), Saruj Kumar v. Tha¬ 
kur Prasad. 

(’34) 21 AIR 1934 Mad 250 (251 ): 141 Ind 
Gas 366. Chinniah Rougher v. Mtifhuraman 
C.hettiur. 

G06) 1 Cal 1. Jour 195 (197) (DB), Haren- 
drakumad v. Dindayal Saha. 

(06) 4 Gal I. Jour 317 (319) (DB). Maho¬ 
med To hi Reza v. IT. A. Thomas. 

I See also CI3) 20 Ind Gas 825 (825) (DB) 
(Mad). Adusunudli Suryanarayana v. Val- 
lurapaUi Sriramrln. 

(’83) 13 Gal 1. R 272 (273, 274) (DB). Yu- 
kooh Ali y. Ram Pool [ml. (Execution allow¬ 
ed onlv for the proportionate share of the 
debt.) 1 

All see S. 60. Note 44. 

I Bur «ee (’36) 23 AIR 1936 Ga! 537 (540): 
168 Ind Gas 416, Aymamud Snrcar v. F.ha- 
raddin Snrcar.] 
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of subrogation had nothing to do in this case and that a redeeming co-mortgagor 
was at the most only a charge-holder. 5 This conflict of opinions as regards the 
rights of the redeeming co-mortgagor gave rise to a difference of opinion, among 
other things, as regards the starting point of limitation for the suit by the mortga° 
gor to enforce his right under Art. 132, Limitation Act. Those cases which held 
that he was merely a charge-holder held that limitation started from the date of 
payment or redemption of the mortgage, 6 while those cases which held that he was 
a subrogee, held that the limitation started from the date when the mortgage-debt 
redeemed by him beam© due. 7 


The Transfer of Property (Amendment) Act of 1929 removed this conflict of 
opinion by adding a new S. 92 and by suitably amending S. 95 of the Act. By 
these amendments, the Legislature gave statutory recognition to the view that a re- 


amendment of 1929.) 

C25) 12 AIR 1925 Lah 651 (652): 92 Ind 
y? (> hrJ iam Labhaya v. Kartar Singh. 

Wo 1 1924 0udh 85 < 88 ’ «9) :73 Ind Cas 

113 (UB), Lutar Ram v. Lai Ran jit Singh. 
[See also (T9) 6 AIR 1919 Oudh 39 ( 42)- 
22 Oudh Cas 278: 54 Ind Cas 269, Lachmi 
Rarayan v. Raj Narayan. (For the purposes 
of contribution he has got all the rights of 
the mortgagee.) 

(’20) 7 AIR 1920 Oudh 204 (211): 60 Ind 

, 36 ? /«’ Kishori v. Muhammad 

Ah Muhammad Khan.] 

5 4 1 ? 1931 Cal 251 < 2 56>: 58 Cal 

1}6V. 130 Ind Cas 889 (FB), Umar Ali v. 
Asmat Alt. 

1 r 36) £ AIR 1936 Mad 500 (502): 162 Ind 

Sneramulu v. Ramakrishnayya. 

(23 > r 15 /r R 1928 rd!l 241 . (245): 50 A1I 569: 
109 Ind Cas 38 (DB), Aziz Ahmad v. Chhote 
Lai. 

(’10) 5 Ind Cas 165 (168) (DB) (Cal), Di- 
gam bar Das v. Harendra Narain. (The re¬ 
deeming co-mortgagor is not placed in the 
positioned the mortgagee for all purposes.) 

mV ? ,] K i our 276 < 278 > (DB. Sagar 
Mai v. Janaki Das. 

t( ’® 2 ). 26 r/ Bon J 590 (504): 4 Bom L R 178 
(DB), Vasudev v. Balaji. (The redeeming 
co-mortgagor gets a charge and not a mort¬ 
gage—He is not a mortgagee.) 

m r 2 ™ a ff 6? V 7 IV 11): 13 Mad L Jour 

«3 (rp). Rajah of Vizianagaram v. Rajah 
oetrucherla. 

t( ’ 27 ! M AW 1927 Oudh 552 (552): 2 Luck 
..^ ; _J95 Ind Cas 302 (DB), Rameshwar v. 
Mt. Shgo Rani. 

( ’ 23) “AIR 1923 Lah 129 (130): 69 Ind 

Ca S 653 (DB), Ali Akbar v. Sultm-Ul- 
Mulk. 

( ’ 19) 6 , AIR 1919 Oudh 267 (269): 22 Oudh 
Cas 1!2: 52 Ind Cas 91, Narottam Prasad 
Shankar Singh. (The redeeming co- 
mortgagor only gets a charge but is not en¬ 
titled to set up in defence a covenant which 
was only enforceable as between the mort¬ 
gagors and the mortgagees.) 

(’06) 1906 All W N 179 (179). Mahesh Datt 
Pandey v. Baku Dan Bahadur Pal. 

[See also (’27) 14 AIR 1927 Oudh 347 (349): 

2 Luck 618: 104 I. C. 400, Wajihuddin Ash- 
raf v. Ahmad Ashraf. (Redeeming co-mort¬ 
gagor becomes merely a charge holder and 


not a mortgagee—Hence a suit by co-mort¬ 
gagor to recover his share from redeeming 
co-mortgagor is governed by Art. 144 and 
not by Art. 148.) 

( ' 92> 1392 , Bom . p 3 412 (DB), AW v. Ra- 
gho. (Redeeming mortgagor becomes a lie- 
nor. J 

(’81) 1881 Bom P J 57 (DB), Pandjirav V. 
l\aroji. (Do.) 

213. 64 Ind Cas 205 (DB), Chandbhai v. 
Husanbhai. (Do.)] 

C84) 8 Bom 497 ( 500) (DB), Vithal Nilkanth 
rinjale v. Vishvasrav. (Do.)] 

6 «o 28) ini 5 i A J R r. 1928 A1 ‘ 241 < 245 > : 50 All 

Chhoteht 38 ,DB) > Aziz Ahmai '■ 

* P3I , ) , 1 ,8 ° AI ,l , ? 3 i &>' 251 (256, 257): 58 
Cal 1167: 130 Ind Cas 889 (FB), Umar Ali 
Asmat Ah. (Change introduced by am* 
ending Act of 1929 explained.) 

^ 2 L AI 5 1936 Mad 500 (502); 162 In d 

.* 7 8 Sreemulu v. Ramakrishnayya. 

<2 J* 14 . A, / ! / 927 Dudh 552 (553) . 2 Luck 
686: 105 Ind Cas 302 (DB), Ramrshwar v. 

Mt. bneoram. 

f 'I 25 * 12 AIR 1925 Oudh 613 (614): 92 Ind 

Begam v - Munne Y Mina. 

( °mW 227 (233): 1904 AH W N 3 

tUB), B/iagwan Das v. Har Dei. 

P , 193 ? 0udh 260 1264): 5 Luck 
..1 : ^ 23 I° d Las *192 (DB), Muhammad 
Mian v. Bharat Singh. 

(’35) 22 AIR 1935 Oudh 245 (250): 10 Luck 
690: 154 Ind Cas 267 (DB), Nisar Ahmad 
v. Manzur Ahmad. 

( ’ 04 V A JI L Jour 276 (278) (DB), Sagar 
Mai v. Janki Das. (Act. 132 and not Art. 
14/ applies.) 

(*32) 19 AIR 1932 All 250 (251): 137 Ind 
Cas 86 (DB), Collector of Farrukhabad v 
Kish ore Mohan. (Case under the old section.) 
I5ee also (’06) 28 All 743 ( 746): 1906 AH W 
N 216 (DB),- Yakubali Khan v. Lola Kishun 
Lai. (Case of annuity charged on land.) 
(09) 4 Ind Cas 872 (872) (DB) (Mad), 
Punchapagesa v. Subramanva.] 

7. (’21) 8 A I R 1921 Cal 166 (169): 57 
Ind Cas 868 (DB), Raj Kumari Debi v. 
Mukonda Lai Bandopadhyaya. (NOTE.— 
This case even though overruled in AIR 
1931 Cal 251: 58 Cal 1167 (FB), is still 
good law after the amendment in 1929.) 
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deeming co-mortgagor was subrogated to the position of the mortgagee redeemed 
y him. 1 Iius, under the present S. 92, a redeeming co-mortgagor has the same 
rights as regards the redemption, foreclosure or sale of the mortgaged property, 
as the mortgagee whose mortgage be redeems, 8 and hence, now, a suit by the 
redeeming mortgagor to enforce his rights as subrogee must be brought by him un¬ 
der Art. 132, Limitation Act. within 12 years from the due date of the mortgage re¬ 
deemed by him and not from the date of payment. 9 In the Punjab, where °the Act 
is not applicable, the equitable doctrine of subrogation has all along been applied 
to the case of the redeeming co-mortgagor. 10 

The effect of the enactment of the new section is that a co-mortgagor who 
redeems the mortgage gets all the rights as regards foreclosure, redemption or sale 
of the mortgaged property, as were enjoyed by the mortgagee himself. He is subs- 
situted in the place of the mortgagee, which is legally a better position than that 
of a mere charge-holder, which he may get under the joint operation of Ss. 82 and 
100 . 


But S. 95 and this section are not mutually exclusive. There seems to be 
nothing to prevent a redeeming co-mortgagor, from claiming at his option rights 
given to him under S. 95 or those given to him by this section. 11 Even if his rights 
to sue on the original mortgage by virtue of his right of subrogation n*ay be barr¬ 
ed by limitation, there appears to be nothing to prevent his enforcing his charge 
for contribution under this section w ithin 12 years of the date of payment in excess 
of his share. 12 

See also section 92, Note 15 and section 95, Note 1. 

18. Effect of acquisition of a portion of equity of redemption by 
mortgagee. — Where the mortgagee himself purchases a portion of the mortgaged 
property, such purchase will extinguish that portion of the mortgage-debt which is 
chargeable by way of contribution on the portion purchased by him, that is to say, 
the portion of the debt which bears the same ratio to the whole amount of the debt 
as the value of the portion purchased bears to the whole of the property mortgag¬ 
ed. 1 There is no difference in principle whether the purchase by the mortgagee is 
in execution of a decree or is by way of private sale. 2 


8. (’31) 18 AIR 1931 Cal 251 (252): 58 Cal 
1167: 130 Ind Cas 889 (FB), Umar Ali v. 
Asmat Ali. 

t(’38) 25 AIR 1938 Lah 184 (186): ILR 
(1938) Lah 103: 178 Ind Cas 778 (DB), 

Abdul Ghafur v. Firm Mankat Rai. 

I See also (’35) 22 AIR 1935 Oudh 245 (248): 
10 Luck 690: 154 Ind Cas 267 (DB), AW 
Ahmad v. Manzur Ahmad.] 

9. See the A. I. R. Commentaries on the Limi¬ 
tation Act, 2nd (1942) Edn., Art 132, Note 
10 . 

10. (’38) 25 AIR 1938 Lah 184 (186): I L R 

(1938) Lah 103: 178 Ind Cas 778 (DB), 

Abdul Ghafur v. Firm Mangat Rai. 

(’41) 28 AIR 1941 Lah 421 (422): 197 Ind 
Cas 626, Phula Singh v. Hamaman. 

11. * (’42) 29 AIR 1942 Oudh 449 (457, 458): 
203 Ind Cas 285 (FB), Brij Bhukhan v. 
Bhagwan Dutt. (Per Aganvala, j.) 

(’45) 32 AIR 1945 Pat 192 (196): 23 Pat 
953: 219 Ind Cas 368 (DB), Shaosarun 

Singh v. Am la Co-Operative Credit Society. 
(Charge arises in favour of redeeming co¬ 
mortgagor, when he makes the payment.) 

I See (’42) 29 A I R 1942 Oudh 449 (458): 
203 Ind Cas 285 (FB), Brij Bhukhan v. 


Bhagwan Dutt. (Co-mortgagor by paying 
mortgage-money gets rights of original mort¬ 
gagee under S. 92 and also acquires a fresh 
charge—Limitation for suit by co-mortgagor 
for contribution is 12 years from date of 
payment and not from date when original 
mortgage-money became payable. )J 
Section 82—Note 18 

(’47) 34 AIR 1947 Mad 277 (278) (DB), 

Raghavachariur v. Kandasivami. (AIR 1939 
Mad 393: ILR (1939) Mad 600 and AIK 
1920 Mad 375: 43 Mad 372 (FB). Re) on.) 

1. C44) 31 AIR 1944 Pat 179 (182): 22 Pat 
637: 214 Ind Cas 99 (DB), Rame.shwur Pra¬ 
sad v. Devendra Narayan. (Three brothers 
A. B and C owning a village in equal shares 
—A mortgaging his l|3rd share lo X— Se¬ 
cond mortgage of whole village in favour of 
X —Third mortgage hy C of his I|3rd share 
in favour of X—X sued on the second mort¬ 
gage and obtained a preliminary decree for 
sale—In the meanwhile X had sued on the 
first and third mortgages and had purchas¬ 
ed 113rd shares of A and C in the village 
in execution of mortgage decrees obtained 
against A and C—X applying for final dec¬ 
ree for sale on second mortgage— B contend- 
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contrary view is that the right to enforce the contribution will arise whether the 
whole mortgage is discharged or not. 3 Some ol the cases holding the first view 
rest upon the provisions of S. 95 as it stood prior to the amendment of 1929, it 
being assumed that the doctrine of contribution under this section is the same as 
the doctrine of subrogation underlying S. 95. Other cases rest their view on Art. 
99 of the Limitation Act of 1877. The old S. 95 provided that where one co-mort¬ 
gagor redeemed the mortgage, he had a charge on the shares of the other co-mort¬ 
gagors for . their proportion of the expenses of redemption. And it was held under 
that section, that the word “redeemed ’ showed that the section did not apply un¬ 
less the whole mortgage-debt was discharged. Again Art. 99 of the Limitation 
Act of 1877 provided, in the first column thereof, the limitation for a suit for con-* 
tribution by a party who had paid the whole amount due under a joint decree, 
while, in the third column it provided that time ran from the date of the plain¬ 
tiff’s payment in excess of his share. There was naturally a conflict of opinions 
under that article whether a suit for contribution was barred if a portion of the com¬ 
mon debt was paid more than three years before suit and the balance within 
three years after the suit. 1 The old Art. 99 has been remodelled under the pre¬ 
sent Limitation Act by the substitution of the words “the whole or more than his 
share of the amount due” for the words “the whole amount due,” thus showing 
that a suit for contribution (not being the enforcement of a charge therefor) will 
lie even if the whole amount due has not been discharged. Section 95 of this Act 
read with S. 92, on the other hand has made it clear that a right of subrogation 
does not arise until the mortgage is redeemed in full. There is no such provision 
in S. 82 corresponding to the last paragraph of S. 95. It is, therefore, clear that 
a suit for contribution by enforcing the charge is maintainable even if the whole 
mortgage is not discharged in full, 5 though a right of subrogation cannot be claim¬ 
ed until it is fully redeemed. 


16. Contribution arises both on voluntary and involuntary pay¬ 
ments.— A distinction is sometimes sought to be made between involuntary and 
voluntary payment of the common liability and it has been held that a right of 
contribution arises only where the claimant has voluntarily paid the debt. 1 But on 
principle no such distinction can be made. The right of contribution arises, with 
equal force and validity, both in the case where the claimant has himself paid the 
amount to avert a legal process, and in the case where such payment has been en¬ 
forced by an execution sale of the claimant’s property. The reason is that the 
right of contribution does not depend upon the nature of the payment but upon 
the fact of the payment. In both the cases the claim is based on the ground that the 
claimant’s property has paid more than what it was liable for and that tBe defen¬ 
dant has been benefited by the payment. 2 


(146) (FB), B hag wan Das v. Karam Hus¬ 
sain.] 

3. (’47) 34 AIR 1947 Mad 86 (87), Manjappa 
Goundan v. Pacha Goundan. 

(’03) 26 Mad 686 (716, 717): 13 Mad L 
Jour 83 (FB), Rajah of Vizianagaram v. 
Raja Setrueherla. 

4. See the A. I. R. Commentaries on the Li¬ 
mitation Act. 2nd (1942) Edn., Art. 99 Note 

5 (’42) 29 AIR 1942 Bom 95 (97): 199 Ind 
Cas 723 (DB), Baswannewa v. Dodgowda 
Basangotuda. (Section 82 nia ?y apply even 
while the mortgage is still subsisting.) 

Section 82—Note 16 

1 Wn Mad 96 (107) (DB), Sesha Avrar 
v. Krishna Ayyangar. (Overruled in A I R 

685: ILR (1943) Mad 96 (FB).) 

2 *( 42) 29 AIR 1942 Mad 685 ( 687): ILR 
(1943) Mad 96: 204 Ind Cas 17 (FB), A'a- 


rayanan Chetti. v. Nallammal. (There is no 
distinction in principle between a case 
where the payment in respect of which con¬ 
tribution is claimed is made to avert a legal 
process and a case in which payment is en¬ 
forced by the sale of the property itself. 24 
Mad 96 overruled.) 

( 42) 29 AIR 1942 Oudh 449 (457): 203 Ind' 
Cas 285 (FB), Brij Bhukham v. Bhagwan 
Datt. 

(’30) 17 AIR 1930 Oudh 260 ( 264): 5 Luck 
727: 125 Ind Cas 402 (DB), Mahomed Mian 
v. Bharat Singh. 

(16) 3 AIR 1916 All 130 (131): 38 All 92: 
32 Ind Cas 177 (DB), A bid Ali v. Imam 
All 

(15) 2 AIR 1915 Cal 759 (762): 27 Ind Cas 
780 (DB), Dhakeshtvar Prosad v. Harihar 
Prasad. 

*C04) 26 All 407 (435): 1 All Jour 148 
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17. Right of redeeming co-mortgagor to claim contribution. — The 

old S. 95 provided that where one of the several mortgagors redeemed the mortgag- 
ed property and obtained possession thereof, he had a charge on the share of each 
of the other co-mortgagors in the property for his proportion of the expenses pro¬ 
perly incurred in so redeeming and obtaining possession. Though the section 
spoke of redemption and obtaining possession, which suggested that its applica¬ 
tion was confined only to usufructuary mortgages, it was held by their Lordships 
of the Privy Council in Ahmad Wali Khan v. Shamsul Jahan Begum. 1 that the sec¬ 
tion should be construed as being applicable to all kinds of mortgages. Relying 
upon this interpretation of the section by the Judicial Committee, one set of cases 
held that a co-mortgagor redeeming the mortgaged property obtained, in all kinds 
of mortgages, a charge under S. 95 over the shares of other mortgagors for the ex¬ 
penses of redemption. 2 A contrary view was held in other cases namely that the 
section did not apply except in cases of the redemption of usufructuary mortgages 
and that, in cases of other kinds of mortgages, the redeeming co-mortgagor had a 
charge by the joint operation of Ss. 82 and 100 of the Act, which was independent 
of S. 95. 3 According to a third class of cases, the doctrine of subrogation appli¬ 
ed to the case of a redeeming co-mortgagor who, on such redemption, stepped in¬ 
to the shoes of the mortgagee whom he redeemed, having all the latter’s rights 
against the other co-mortgagors. 4 Yet another group of cases held that the doctrine 


(FB), Ibn Hasan v. Brijbhukan Saran. 
t(’03) 26 Mad 686 (693): 13 Mad L Jour 83 
(FB), Rajah of Vizianagram v. Rajah Set - 
rucherla. 

[See (’44) 31 AIR 1944 Mad 276 (276): 219 
Ind Cas 428, Chunilal Sowcar v. Srinivasa 
Iyengar. (The fact that the puisne mort¬ 
gagee did not redeem the earlier mortgage 
cannot preclude him from suing for contri¬ 
bution when the earlier mortgage was satis¬ 
fied by execution sale of the property mort¬ 
gaged to him. AIR 1942 Mad 685: I L R 
(1943) Mad 96 (FB) followed.)] 

Section 82—Note 17 

1. * (’06) 28 All 482 (487): 33 Ind App 81 
(PC). 

2. f(’31) 18 AIR 1931 Cal 251 (253, 256): 58 
Cal 1167: 130 Ind Cas 889 (FB), Umar 
Ali v. Asmat Ali . 

(’28) 15 AIR 1928 All 241 (245): 50 All 
569: 109 Ind Cas 38 (DB), Aziz Ahmad v. 
Chhotelal. 

(’25) 12 AIR 1925 Oudh 613 (613, 614): 92 
Ind Cas 559, Jahan Begam v. Munney Mir- 
za. 

f (’04) 26 All 227 (232, 233): 1904 All W N 
3 (DB), Bhagwan Das v. Har Dei. 

(’06) 4 Cal L Jour 79 (84, 85) (DB), Rou¬ 
shan Ali Khan v. Kali Mohan. (Co-mortga¬ 
gor held entitled to a charge but not the 
assignees of the mokarari interest.) 

(’15) 2 AIR 1915 Cal 759 (762): 27 Ind Cas 
780 (DB), Dhakeshwar Prosad v. Harihar 
Prosad. (Purchaser of one co-mortgagor 
stands in same position if he redeems the 
mortgage.) 

[But see (’05) 9 Cal W N 865 (867), Nauab 
Jahan Ara v. Mirza Shuj-ud-din.'] 

3. t(’30) 17 AIR 1930 Oudh 260 (262, 263): 
5 Luck 727: 125 Ind Cas 402 (DB), Mu¬ 
hammad Mian v. Bharat Singh. 

(’03) 26 Mad 686 (710): 13 Mad L Jour 83 
(FB), Rajah of Vizianagram v. Rajah 5c/- 
rucherla. 


(’ll) 33 All 708 (723): 11 Ind Cas 145 (147) 
(FB), Bhagwan Das v. Karurn Hussain. 

(’02) 26 Bom 379 (385): 4 Bom L R 61 (DB), 
Danappa v. Yamnappa. (Right of contribu¬ 
tion is recognized in case of co-mortgagors 
in S. 82, Transfer of Property Act.) 

[See also (’04) 26 All 407 (444, 445): 1 All 
L Jour 149 (FB), Ibn Hasan v. Brij Bhu- 
kan Saran. (Per Banerji, J.) 

(’06) 9 Oudh Cas 259 (265, 266) (DB), Ra¬ 
ja Ali Mohammad Khan v. Deputy Commis¬ 
sioner , Bara Banki.] 

4.f (’33) 20 AIR 1933 AH 21 (28, 29): 54 All 
975: 141 Ind Cas 91 (DB), Jauhari v. Tun- 
day. 

C21) 8 AIR 1921 Cal 166 (169): 57 Ind Cas 
868 (DB), Raj Kumari Dpbi v. Mukunda 
Lai Bandapadhyaya. (NOTE.— This case 
even though overruled in AIR 1931 Cal 

251: 58 Cal 1167 (FB) is still good law 
after the amendment in 1929.) 

(’81) 4 All 58 (60): 1881 All W N 113 (DB), 
Pancham Singh v. Ali Ahmed. (Case before 
T. P. Act.) 

1 (’09) 31 All 166 (169): 1 Ind Cas 825 

(826) (DB), Har Prasad v. Raghunandan 
Prasad. (No difference in principle between 
the case of a subsequent mortgagee or a 
purchaser of equity of redemption and that 
of a co-mortgagor who satisfies a prior mort¬ 
gage.) 

(’86) 8 All 295 (300): 1886 All W N 98 

(DB), Nura Bibi v. Jagat Nurain. (Redeem¬ 
ing co-mortgagor is a mortgagee and suit 
against him is governed by Art. 148, Limi¬ 
tation Act.) 

f (’15) 2 AIR 1915 All 95 (96): 37 All 101: 
26 Ind Cas 417 (DB), Kashi Ram v. Het 
Singh. 

(’79) 2 Mad 223 ( 225) (DB), Asansab Ra- 
vuthan v. Vamana Rau. 

(’34) 21 AIR 1934 Nag 97 (98, 99): 30 Nag 
L R 1: 157 Ind Cas 466 (DB), Ramkaran 
Hiralal v. Jogeshwar. (Case arising before 
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open to A to contend that B could only recover the proportionate amount of the 
debt on the first mortgage. Any question as to equity for contribution as between 
A and B could not be gone in execution proceedings." 

19. Effect of release by mortgagee of a portion of equity of redemp- 
non.-— As has been seen in the Notes on S. 60,a mortgagee is entitled to release 
from his mortgage security any part of the mortgaged property without abating any 
portion of his mortgage-debt. 1 But the owners of parts of the equity of redemjp- 

tion cannot lie deprived of their right of contribution by such release on the part 
of the mortgagee. 2 r 

A mortgagee is not prevented by reason of a release of a portion of the pro¬ 
perty from the mortgage security, from proceeding personally against the mortga¬ 
gor (where such remedy is available] in case the remaining property is insufficient 
to satisfy his claim. 3 


l 20, L Eff . eCl ° f ne * ,i 8« ncc or laches on the part of the mortgagee.— 

It has been held in the undermentioned cases that a mortgagee or charge-holder 
who has got a charge on two properties hut who allows by his negligence or laches, 
Ins remedy against one of the properties to be barred, cannot claim to recover the 
whole amount from the other property. 1 This-view, it is submitted, is not correct. 
It, as has been seen m Note 13 on S. 60. a mortgagee is entitled to release any part 
of the mortgaged property from his security and enforce the whole claim against 
the other properties, there does not seem to be any reason why the same principle 
should not apply where the mortgagee chooses to allow his remedy against a parti¬ 
cular property to be barred by limitation. 


On the assumption, therefore, that the mortgagee in such a case has reco- 
vered the whole of the debt from some of the properties only, it will be clear 
that the owners of those properties can recover contribution from the properties 
even though the mortgagee may have lost his remedy against them by reason of 
limitation.- In the case noted below. 3 a prior mortgagee. A, of properties * and 


('431 30 AIR 1943 Mad 637 (639): 213 

Ind Cas 382 Veerappa Chetliar v. Chandra- 
mouliswara Ayyar. 

Section 82—Note 19 

1. See Note 43 on Section 60. 

2. *(’18) 5 AIR 1918 Mad 1030 (1033): 40 
Mad 968: 42 Ind Cas 352 (FB), Perumal 
Pillai v. Raman Chetdar. 

('36) 23 AIR 1936 Mad 293 (294): 162 Ind 
Cas 304, Deekshitalu v. Venkataramayya. 

( 32) 1932 Mad W N 1343 (1344, 1345) (DB), 
Nagenahalli Co-operative Society v. Nun- 
jappa. 

C32) 19 AIR 1932 All 246 (247): 136 Ind 
Cas 567 (DB), Balkrishan v. Mt. Bundia. 
( Obiter .) 

(’31) 18 AIR 1931 Nag 44 (45): 27 Nag L R 
4: 130 Ind Cas 809, Kisan v. Abdul Majid 
Khan. (The observations to the effect that 
mortgagee’s failure to implead the purcha¬ 
ser might prejudice the other defendants by 
rendering the suit for contribution less like¬ 
ly to succeed, submitted not correct.) 

•C42) 29 AIR 1942 P C 50 (53): 69 Ind 
App 98: I L R (1942) All 608: I L R 
(1942) Kar P C 99: 202 Ind Cas 265 (PC), 
Ramchand v. Parbhu Dayal. 

[See also (’47) 34 AIR 1947 Oudh 122 (126): 
22 Luck 37: 228 Ind Cas 225, Husain Mirza 
v. Raghubar Dayal. (Release of part of 
charged property from charge—Charge-holder 


can recover entire amount from remaining 
property Charge-holder is not concerned with 
such matters as contribution.)) 

( w 1) , 18 AIR 1931 A11 625 (627) 

MurU Prasad v. Shea Dat Prasad. 

i e obiter remarks as regards the effect of 
release by mortgagee based on 6 Ind Cas 
842 are no longer good law.)] 

3. See the Commentaries on the Code of Civil 
Procedure, 0. 34 R. 6, Note 10 in the Ap¬ 
pendix. 

‘L b ° (’24) 11 AIR 1924 Cal 209 (211): 
50 Cal 718: ,4 Ind Cas 1021 (DB), Ghand 
Mall v. Ban Behari. (Release of one of se- 
veral joint judgment-debtors does not affect 
the decree-holder’s right to proceed against 
the other judgment-debtors.) 

Section 82—Note 20 

1 - (. 41 > 28 AIR 1941 Oudh 203 (204): 192 
ind Cas 327, Asia Begum Raghubar Da • 
.' 'Case of maintenance charge.) 
t(20) 7 AIR 1920 Bom 306 (307): 44 Bom 
223: 55 Ind Cas 327 (DB), Budhmal Keval- 
chand v. Rama Yesu . 

[5 for ? ls ° ( ’ 34) 21 AIR 1934 Cal 421 (424, 
425): 151 Ind Cas 454 (DB), Rajani Kanta 

v. Sourendra Nath. (No laches or negligence 
on the part of the mortgagee—He can en¬ 
force whole claim against some properties 
only though claim against others barred.)] 
2.f( 15) 2 AIR 1915 Mad 675 (678): 39 
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y sued on his mortgage without impleading a subsequent mortgagee, B, as a party 
to the suit and obtained a decree* B thereafter obtained a decree on his mort- 
gage and in execution of the decree got y sold, and C became the purchaser there¬ 
of. The owner of property x paid off the prior mortgage-decree and at that time, 
A’s remedy against B was barred by limitation. He then claimed contribution 
against C.. It was held that he was not entitled to do so, on the ground that A’s 
remedy having been barred against B, he and C, the purchaser in execution of his 
decree, were no longer liable to pay A’s debt or decree. The decision, it is sub¬ 
mitted, does not appear to be correct. The fact that A’s remedy is barred against 
B does not extinguish B’s liability. The sale in execution of B’s decree can only 
be subject to the liability of A’s mortgage. When this liability which is common 
to the properties x and y is paid off from x, there appears to be no reason why y 
should become free from the liability to contribute. 

21. Contribution between life-tenant and reversioner.—See the un¬ 
dermentioned case. 1 

# 

22. Parties to suit for contribution.— In a suit for contribution, all the 
persons liable to contribute should be made parties. 1 It is only when such persons 
are properly before the Court that the value of the different items of property can 
be ascertained and a decree finally settling all disputes can be made. 2 In James v. 
Achiabar Singh,* where the plaintiff deliberately left out one of the contributors, the 
suit was dismissed. 

But in such a suit the liability of each party must be determined in propor¬ 
tion to his interest and provided for separately.* 

23. Properties liable to contribute.— Where properties a, b , c and d 
are mortgaged to secure a debt, and properties a and b are sold for the realisation of 
the debt, the owner of a can claim contribution only from the properties c and d; 
he cannot claim any contribution from the property b, inasmuch as a right of con¬ 
tribution obviously can be only against properties which have not contributed to the 
debt, and not against properties which have contributed to it. 1 


Mad 288: 27 Ind Cas 337 (DB), Abraham 
V. Raphial. 

(’27) 14 AIR 1927 Cal 665 (667): 104 Ind 
Cas 206 (DB), Behari Lai v. Jndra Narayan. 

3. (’29) 16 ATR 1929 Pat 94 (95): 115 Ind 
Cas 552 (DB), Sadhuprasad Bidyadhar v. 
Hari Krishna Panda. 

Section 82—Note 21 

1. (’16) 3 AIR 1916 Cal 465 (471): 36 Ind 

Cas 292 (DB), Tarak Nath Roy v. Syoma 
Charan. (Principle upon which calculation 
is made in such cases in England and Ame¬ 
rica adopted.) 

Section 82—Note 22 

l.t(’16) 3 AIR 1916 All 190 (191): 35 Ind 
Cas 600 (DB), Shankarlal v. Latafat Ali. 
(Suit for contribution—All persons in whom 


mortgage property vests are necessary par- 

[SrTdso (’66) 3 Mad H C R 187 (188) (DB), 
Tavasi Telavar v. Palani Andi. (One of co¬ 
debtors satisfying whole debt—Cause of ac¬ 
tion for contribution accrues against all at 
one and the same time—Contributories may 
all be included as defendants in one suit) 
(’90) 12 All 110 (114): 1890 All W N 31 

(DB), Jbn Hasan v. RamdaxA 
[But see (’73) 5 N W P H C R 215 (216) 
(DB), Rajaput Rai v. Md. Ali Khan. (Ordi¬ 
narily flffipr for contribution should be 


brought in separate suits against individual 
contributors, but in special cases this rule 
mav be departed from.)l 

2. (’16) 3 ATR 1916 All 190 (191): 35 Ind 
Cas 600 (DB), Shankar Lai v. Latafat Ali. 

(’40) 27 AIR 1940 Pat 119 (121): 185 Ind 

Cas 297 (DB), A. James v. Achaibar Singh. 

3. (’40) 27 ATR 1940 Pat 119 (121): 185 Ind 
Cas 297 (DB). 

4. f(’15) 2 ATR 1915 Cal 334 (336): 27 Tnd 
Cas 22 (24) (DB), Matungini Drbi v. Bro- 
jeswar Banerjee. (Liability of different par¬ 
ties must be separately ascertained—A joint 
decree cannot be made in favour of N the 
plaintiff against the defendants.) 

(’31) 18 AIR 1931 All 625 (626) (DB), Murli 
Prasad v. Shen Dat Prasad. 

(77) 1 All 455 (456) (DB), Hira Chand v. 
Ahdal. 

(73) 5NWPHCR215 (216) (DB), Ra- 
japut Rai v. Md. Ali Khan. 

(’66) 3 Mad H C R 187 (188) (DB), Tava¬ 
si Telavar v. Palani Andi. 

f (1864) 1864 Suth W R Gap No. 303 (303) 
(DB), Eelineton v. Koylashnath. 

(’90) 12 All 110 (114): 1890 All W N 31 

DB) I bn Hasan v. Ramdai. 

Section 82—Note 23 

1. (*97) 19 All 545 (548); 1897 All W N 168 

• I. F. tt/f 
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Again, where some of the properties mortgaged to secure the common debt, 
are already subject to a prior mortgage, and such properties are sold in execution 
of the decree obtained on that mortgage, the sale is free of the second mortgage, and 
such properties are not liable for contribution as far as the claim arising under the 
second mortgage is concerned; the burden of satisfying the whole mortgage-debt 
falls entirely on the remaining mortgage properties. 2 The burden of prodf that 
some of the mortgaged properties have been completely absorbed in satisfaction of 
the prior mortgages is upon the plaintiff suing for contribution. If the plaintiff 
fails to prove that some of the properties are so absorbed, he is bound to bring each 
and every item of the property into the hotchpot in order to enable the liability of 
each of the properties to be determined. 3 If the plaintiff voluntarily relinquishes 
his claim for contribution from some of the properties, he cannot thereby seek to 
enhance the burden on the other properties. 4 Though a claim for contribution is 
lost against those properties which are absorbed in satisfaction of prior mortgage, 
it is not lost against those portions of the properties, which are sold in execution of 
a decree obtained on a subsequent mortgage 5 or in execution of a simple money dec¬ 
ree against mortgagors. 6 The reason is that in such cases the sale is not free of the 
incumbrance, but only subject to it- 

w* 9 

24. Failure to claim contribution in redemption suit, whether bars 
subsequent suit for contribution.— The failure to claim contribution in a suit 
for redemption will not bar a subsequent suit for contribution on the principle of 
res judicata .* In Raghavachari v. Venkatanarayana Reddij 2 the Court, in execution 
of the mortgage-decree, directed the properties to be sold in a particular order. The 
plaintiff, a co-mortgagor, in order to avert the sale of his properties, paid the entire 
amount of the mortgage-decree and instituted a suit for contribution. The deferce 
was that if contribution was allowed the order of the Court would be nullified. It 
was held that the plaintiff’s right to contribution was not barred by res judicata as 


(DB), Hari Raj Singh v. Ahmad-ud-din 
Khan. 

[See also (’22) 9 AIR 1922 All 352 (354): 44 
All 146: 64 Ind Cas 451 (DB), Soti Suraj 
Mai v. Than Singh. 

(’21) 8 AIR 1921 All 323 (324): 43 All 589: 
63 Ind Cas 209 (DB), Rama Shankar Pra¬ 
sad v. Ghulam Husain.] 

2.t(’97) 19 All 545 (549): 1897 All W N 

168 (DB), Hari Raj Singh v. Ahmad-ud-din 
Khan. 

•CIO) 32 All 612 (618): 37 Ind App 182: 7 
Ind Cas 732 (733) (PC), Bohra Thakur 
Das v. Collector of Aligarh* (Affirming 28 
All 593.) 

(’06) 3 All L Jour 441 (444) (DB), Baldeo 
Prasad v. Shco Dial. 

(’22) 9 AIR 1922 All 495 (496): 44 All 488: 
67 Ind Cas 29 (DB), Karamat Ali v. 

Gorakhpur Bank, Ltd. 

(’31) 18 AIR 1931 All 625 (627) (DB) Murli 
Prasad v. Sheo Dal Prasad. 

t(’21) 8 AIR 1921 All 350 (350): 43 All 42: 
58 Ind Cas 414 (DB), Bhagwati Prasad v. 
Shafaut Muhammad. 

(’07) 29 All 233 (235): 4 All L Jour 66 (DB) 
Raghunath Prasad v. Jamuna Prasad. (It 
is immaterial whether the purchaser is a 
stranger or the mortgagee himself.) 

(’18) 5 AIR 1918 Pat 522 (523): 43 Ind Cas 
915 (DB), Dand Bahadur v. Deonandan 
Prasad* 


[See (’24) 11 AIR 1924 All 929 (931, 932): 
79 Ind Cas 69 (DB), Bgnaifc Rao v. Putain 
Singh. (Foreclosure of one property.)) 

3. (’31) 18 AIR 1931 All 625 (627, 628) 
(DB)*, Murli Prasad v. Sheo Dat Prasad. 

[See also (’30) 17 AIR 1930 Mad 644 (645): 
126 Ind Cas 733, Ganapathi Bhatta v. San¬ 
aa Sedu Beari. (Liability of properties is 
rateable and a suit on all properties mort¬ 
gaged must be brought.)] 

4. (’31) 18 AIR 1931 All 625 (627, 628) (DB), 
Murli Prasad v. Sh(:o Dat Prasad. 

5. *(’44) 31 AIR 1944 Pat 179 (182): 22 Pat 
637: 214 Ind Cas 99 (DB), Rameshwar Pra¬ 
sad v. Devendra Narayan. 

(’29) 16 AIR 1929 All 309 (311): 51 All 
606: 116 Ind Cas 297 (DB), Naubat Lai v. 
Mahadeo Prasad. . x m +X 

6. (’21) 8 AIR 1921 All 323 (324): 43 All 
589: 63 Ind Cas 209 (DB), Rama Shankar 

. Prasad v. Ghulam Husain. . . 

(’95) 20 Bom 615 (617) (DB), Chagandas 
Magandas v. Gansing. (Purchaser held.liable 
though he was not made p^rty to mortga- 
. gee’s suit.) ‘ * 

(’03) 25 All. 446 (458): 1903 All W N. 150 
(DB), Dinanath v. Lachmi Narain. 
.Section 82—Note 24 

1. (’29) 16 AIR 1929 All 696 (697): 126 Ind 
Cas 354' (DB), Sabir Hussain V. Rirasat 

Ghaus. •• t( r yi 

2. (’35 ) 22 AIR 1935 Mad 456 (458): 156 fnd 
- Cas US, (6 Cal W N 583 distinguished.). 
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it was not necessary for the Court in the previous litigation to determine the question 
of contribution. See also the undermentioned case 3 to the same effect. 

Nor is a suit for contribution on the failure to claim contribution in a redemp¬ 
tion suit barred by the provisions of 0. 2 R. 2 of the Code of Civil Procedure. That 
rule bars a subsequent suit only when the claim in the subsequent suit is based on 
the cause of action on which the earlier suit is based. As will be clear from the 
discussion above, the causes for action for a suit for redemption and a suit for con¬ 
tribution are entirely different. 4 

25. Plea that the plaintiff has no interest left in the property is no 
defence 4o the claim for contribution.— The fact that the plaintiff in a suit lor 
contribution has no interest in the property at the lime of the suit is not a valid de¬ 
fence to the claim. The reason is obvious. The claim for conribution rests on the 
fact that the plaintiff has made a payment or an amount is realised from his pro¬ 
perty which exceeds his share of liability and that the persons against whom such 
claim is made have either not paid their share of liability or if paid, have paid less 
than what was their due share. The question of liability does not thus depend upon 
whether the person claiming contribution still continues to be the owner ol the pro¬ 
perty or not. Thus, where the properties of both A an-d B were subject to 
one mortgage.debt and A paid Ks. 8,700 towards the discharge of that com¬ 
mon liability, the fact that A had subsequently, i.e., after the payment was made, 
sold his property was held not to be a bar to A’s claiming contribution from B in 
respect of the amount paid by him. 1 

26. Interest on contribution amount.— In Kambala Venkanna v. Goteti 
Veerarju , l it has been held that interest on the contribution amount can be 
awarded on equitable considerations. Madhavan Nair, J., in that case observed: 

“Even if the payment of interest does not come under any specific pro¬ 
vision of law, still if general equitable considerations justify award ol the 
same, it is quite open to the Courts to award it, is a principle which cannot 
be disputed. In my opinion equitable considerations require in a case like 
the present that interest should be awarded to the plaintiff on the contribution 
amount. The claim being founded in equity, it is left to the Court to decide 
the rate of interest that should be awarded and the time from which it should 
be awarded.” 

See also in the undermentioned case, 2 where the funds which had escaped contribution 
were charged with interest upon the principal suras which they were bound to con¬ 
tribute. 

27. Contribution suit is not cognizable by Small Cause Court.—• 

Article 42 of the second schedule to the Provincial Small Cause Courts Act, 1887, 
provides that a suit by one of several joint mortgagors of immovable property for 
contribution in respect of money paid by him for the redemption of the mortgaged 
property is not cognizable by the Court of Small Causes. 

, It has been held by the High Court of Allahabad in the undermentioned case 1 

Luck 727: 125 Ind Cas 402 (DD), Muham¬ 
mad Mum v. Bharat Singh. 

Section 82—Note 26 

1. C36) 23 AIR 1936 Mad 910 (912): I L R 
(1937) Mad 35: 168 Ind Cas 907. 

2. (1880) 34 Ch D 391 (394, 395): 56 L J 
Ch 451: 56 L T 86; 35 W R (Eng) 513, 
Ashworth v. Munn. 

Section 82—Note 27 

1. C28) 15 AIR 1928 All 298 (298): 50 All 
428: 114 Ind Cas 47, Mohammad Ali V. 


3. (’19) 6 AIR 1919 Pat 533 ( 534): 51 Ind 
Cas 49 (DB), Bhekdhari Singh v. Baijnath 
Goenka. (Direction for sale of properties in 
particular order—Decree satisfied on sale of 
‘ some items—Liability of the remaining pro¬ 
perties to contribute, held not barred.) 

4» C29) 16 AIR 1929 All 496 (697): 126 Ind 
Cas 354 (DB), Sabir Husain V. Rirasat 

Section 82—Note 25 

l, (’30) 17 AIR 1950 Oudh 2ou (264): 5 
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dissenting from a previous case of the same Court 2 that a suit by mortgagor who has 
paid more than his share of the mortgage amount, for personal reimbursement from 
the other mortgagors is not a “suit lor contribution” within the meaning of Article 
42 of the said Act and is therefore cognizable by a Court of Small Causes. See also 
the undermentioned case . 3 


Deposit in Court . 

83 At any time after the principal money ‘[payable in res- 

Power to deposit pect of any mortgage lias become due] and before a suit 

in Court money due tor redemption of the mortgaged property is barred, the 

on mortgage. mortgagor, or any other person entitled to institute such 

suit, may deposit, in any Court in which he might have instituted such 

suit, to the account of the mortgagee, the amount remaining due on the 
mortgage. 


The Court shall thereupon cause written notice of the deposit 

deposited by mort* * 3e serve d on the mortgagee, and the mortgagee may, 
gagor, on presenting a petition (verified in manner prescribed 

by law for the verification of plaints) stating the amount then due on the 
mortgage, and his willingness to accept the money so deposited in full dis¬ 
charge ol such amount, and on depositing in the same Court the mortgage- 
deed c £ and ail documents in his possession or power relating to the mort¬ 
gaged property], apply lor and receive the money, and the mortgage-deed 
“(and all such other documents] so deposited shall be delivered to the 
mortgagor or such other person as aforesaid. 


*[ Where the mortgagee is in possession of the mortgaged property, 
the Court shall, before paying to him the amount so deposited, direct him 
to deliver possession thereof to the mortgagor and at the cost of the mort¬ 
gagor either to re-transfer the mortgaged property to the mortgagor or to 
such third person as the mortgagor may direct or to execute and (where 
the mortgage has been effected by a registered instrument) have register¬ 
ed an acknowledgment in writing that any right in derogation of the mort- 
gagor’s interest transferred to the mortgagee has been extinguished,] 

«• ^ese words were substituted for the words “has become payable” by S. 44 of the 
Transfer of Property (Amendment) Act, 1929 (XX of 1929). 

b. See the Code of CivU Procedure, 1908 (Act V of 1908), Sch. I, Order VI, Rule 15. 

c. These words were substituted for the words “if then in his possession or power ” by S. 

44 of the Transfer of Property (Amendment) Act, 1929 (XX of 1929). 

d. These words were inserted , ibid. 

«. This paragraph was added , ibid. 


1 . 

2 . 

3. 


4. 

5. 




Synopsis 


Legislative changes. 

Scope of the section. 

Nature or procedure under the sec¬ 
tion. 

Section applies to charges. 


•on entitled to institute such suit.** 

8. Deposit must he u"c * M iditi A WM li 

9. Deposit after suit. 

10. Deposit in redemption suit. 


**At any time after the principal mo¬ 
ney payable in respect of any mort¬ 
gage has become due.** 

“Before a suit for redemption of the 
mortgaged property is barred.** 

“The mortgagor, or any other per¬ 


11. Suit for redemption without previous 
deposit. 

12. Mortgagee's suit after deposit but be¬ 
fore receipt of notice. 


13. Title to money deposited until with¬ 
drawal by mortgagee. 
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14. “In any Court in which he might 
have instituted such suit.'* 

15. “To the account of the mortgagee. 1 ’ 

16. Minor mortgagee. 

17. “The amount remaining due on the 
mortgage.” 

18. “The Court shall thereupon cause 
written notice of the deposit to be 
served on the mortgagee.” 

19. ‘Verified in m a nn er prescribed by 


law for the verification of plaints.” 

20. Mortgagee must accept deposit in 
full discharge of amount due. 

21. “On depositing in the same Court 
the mortgage-deed and all documents 
in his possession or power relating 
to the mortgaged property.” 

22. The third paragraph. 

23. Security bond, if can be taken under 
the section. 


TOPIC INDICATOR 


Amount of the deposit See Note 17. 

Deposit when can be made. See Notes 5 and 

6 . 

Premature deposit See Note 5. 

Effect of deposit See Note 20. 

Essentials of a valid deposit See Note 2. 


Power of Court in case of dispute. See Notes 
IS and 17. 

To whose credit deposit is to be made. See 
Note 15. Deposit in the case of minor 
mortgagee. See Note 16. 

Who can deposit See Note 7. 


1. Legislative changes.— The words “payable in respect of any mortgage 
has become due were substituted for the words “his become payable” occurring 
words “At any time after the principal money,” by S/44 of the Transfer 
of Property (Amendment) Act, XX of 1929. This was in conformity with the simi¬ 
lar changes introduced in Ss. 60 and 67. (See Note 5.) 


In the second paragraph, the words “and all documents in his possession or 
power relating to the mortgaged property” were substituted for the words “if then 
in h's possession or power” and the words “and all such other documents” were 
added after the word “mortgage-deed” occurring for the second time in the para¬ 
graph, by the same S. 44 of the Transfer of Property (Amendment) Act, XX of 
1929. This was also in conformity with the similar amendment made in S. 60 (See 
Note 21.) 


The whole of the third paragraph was newly added, by the above section of 
the amending Act (See Note 22). 

2. Scope of the section. —This section is a survival of the repealed Bengal 
Regulations 1 of 1798 and XVII of 1806. 1 The former allowed the mortgagor, in 
order to save the property which had been mortgaged by way of conditional sale, to 


Maktub-un-Nissa. (Suit held based on an 
implied contract for reimbursement and 
thus based on the provisions of S. 69, Con¬ 
tract Act—Suit not brought under any of 
the sections of the T. P. Act—Suit therefore 
held not covered by Art, 42 of the Provin¬ 
cial Small Cause Courts Act.) 

2. (T5) 2 AIR 1915 All 143 (144): 29 Ind 
Cas 247, Talaimand Singh v. Gobind Singh. 

8 . (*28) 15 AIR 1928 Cal 593 (594, 596): 55 
Cal 1193: 109 Ind Cas 247 (DB), Mahendra 
Nath v. Khetra Mohan. (Per Cuming, J.— 
Suit is cognizable by Court of Small Causes 
—Mukerji J n contra .) 

Section 83—Note 2 

1. See the Report of the Special Committee 
printed on page 85 (124). 

See the undermentioned cases under the Re¬ 
gulations: 

(’66) 10 Moo App 340 (348. 349): 5 Suth W 
R 47: 2 Sar 153 (PC), Alexander John For- 
he* v. Ameeroonissa Begum. 

U8S7-59) 7 Moo hid App 323 (358, 359) t 4 


Suth W R 37: 1 Sar 692 (PC), Prannath 
Roy v. Rookea Begum. 

(1862-64) 1862-64 Suth W R Sp. No. 14 
(14) (FB), Goluckmonge Dabea v. Nubun• 
go Moonjuree Dabea. 

(’67) Beng L R Sup Vol 598 (600, 601): 6 
Suth W R 225 (227, 228) (FB), Abdoor 
Rahman v. Kisto Lai. 

(’67) 8 Suth W R 223 (224) (DB), Dabea 
Rawoot v. Heeranaun Muhatoon. 

(’72) 17 Suth W R 342 (343) (DB), Joygo- 
bind Roy v. Bundhoo Singh. 

C81) 3 All 653 ( 659): 1881 All W N 42 

(FB), Rameshar Singh v. Kanahia Sahu. 

C84) 6 All 399 (401, 402): 1884 All W N 
138 (DB), Makhan Kuar v. Jasoda Kuar. 

(’86) 8 All 182 (185): 1886 All W N 47 

(DB), Allah Bukhsh v. Sada Sukh. 

C90) 1890 Pun Re No. 107 page 314 (31$), 
Sanwant v. Day a Ram. 

(T5) 2 AIR 1915 Lah 228 (230): 1915 Pun 
Re No. 83: 31 L C 230 (DB), Fasl-ud^u\ 
v. Kharak. 
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make a deposit in Court within the time fixed in the deed of mortgage for the re¬ 
payment ot the mortgage-debt. 2 r lhe latter extended this period to one year trom 
the date of the application by the mortgagee to the Court under S. 8 of the Regula¬ 
tion. 3 V - " fei 

Under the present Act there are three remedies open to a mortgagor in res¬ 
pect of the redemption of the mortgaged property— 

(a) he may tender the mortgage-money privately to the mortgagee under 

5.60; , ' _ u 

(b) he may deposit the money in Court under this section; or 

(c) he may institute a suit for redemption under S. 91. . ). 

He can avail himself of any of these remedies and cannot be compelled to resort to 
any one remedy in particular.* f 

The provision for making a deposit in Court is intended to remove the incon¬ 
veniences that may result from a tender out of Court. If a mortgagor makes a ten¬ 
der out of Court and the mortgagee denies the tender, the mortgagor may be de¬ 
feated by false evidence. But it he makes a deposit in Court the matter is proved 
for him by the record. . Thus, the deposit makes available to the mortgagor a sure 
mode of prooi that he had made a tender. 5 . . •% 

The section confers a special privilege on a mortgagor, which other debtors 
do not enjoy, lhe mortgagor must, thereiore, strictly comply with the provisions 
of the section in order to claim beneht under it. 0 • 

In order that a deposit may be valid under this section, it is essential 7 that— 

(a) it should be made after the principal money payable in respect of 

the mortgage has become due, and before a suit for redemption is 
barred (bee Notes 5 and 6); ’ -Vpf 

(b) it must be made by the mortgagor or by a person entitled to insti¬ 
tute a suit for redemption of the mortgaged property (See Note 

7)5 * 

(c) it should be made in the Court in which the suit for redemption 

might have been instituted (See Note 14): £ 

r iff 

(d) it must be made to the account of the mortgagee (See Note 15); 

and ' '' * : - 

(e) the full amount due under the mortgage must be deposited (See 

Note 17). . 


2. (’66) 10 Moo Ind App 340 (348): 5 Suth 
W R 47: 2 Car 153 (PC), Alezander John 
Forbes v. Ameeroonissa Begum. 

3. (’66) 10 Moo App 340 ( 348): 5 Suth W 
R 47: 2 Sar 153 (PC), Alexander John For¬ 
bes v. Ameeroonissa Begum. 

(’67) 8 Suth W R 223 (224) (DB), Dabee 
Rawoot V. Heeramun Muhatoon. 

4. (’21) 8 AIR 1921 All 358 ( 360): 43 All 95: 
59 Ind Ca* 92 (DB), Het Singh v. Bihari 
Lai. 

(’01) 4 Oudh Cas 387 (394, 395) (DB), Sor- 
dar Karan Singh v. Muhammad Siddik Khan. 

5. (’26) 13 AIR 1926 Mad 601 (604): 49 

Mad 609 : 95 Ind Cas 108 (FB), Ramabha- 
dra v. Arunachalam. 

6. (’28) 15 AIR 1928 All 311 (313): 50 All 
655: 108 Ind Cas 570' (DB), Ganeshi Lai 
v. Rohni Rukumdhuj. (A deposit not only 
to the credit of mortgagee but also to the 


credit of a third person who is not entitled 
to the mortgage-money is not within the 
section and is invalid.) 

(’04) 26 All 291 (294):' 1 All L Jour 5 

(DB), Debendra Mohan Rai V. Sona Kun • 
war. (Mortgagor making payment - which 
involves the- necessity of a decision of the 
Court as to rights of the parties other than 
the mortgagee cannot be regarded as having 
made the payment within the meaning-of 
the section.) - r '-~ 

(’18) 5 AIR 1918 Mad-88 (91): 45 Ind Cas 
638 (DB), Subramania v. A arayanaswamL 
(Petition by mortgagor asking the Court to 
make the mortgagee liable for costs and 
grant other reliefs—Petition not contem¬ 

plated by the section.) r • o . of tm 

7. (’37) 24 AIR! 1937 All 706 (708): 171 Ind 
Cas 813, Kushal Singh v. Ram KisAun 

singh. ■ > Mxmnm 
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It has been held in the undermentioned case® that the provisions of the Act 
as to tender and deposit are not intended to apply to cases where there are disputes 
between the parties as to the extent of the subsisting interest of the mortgagor in 
the equity of redemption, so as to compel the mortgagee to take upon himself the 
task of deciding such disputes rightly for himself at the risk of losing interest on 

the money due to him. 

• 

3. Nature of procedure under the section. — The procedure provided 
by the section is a summary one. 1 The functions of the Court under the section, 
like those under the repealed Bengal Regulations 2 are merely ministerial and not 
judicial . 3 Thus, it was held in the undermentioned case 4 that O. 23 R. 3 of the Code 
of Civil Procedure did not apply to a compromise entered into pending proceed¬ 
ings under this section. In the case noted below 5 it was held that it was not com¬ 
petent for a District Munsif dealing with proceedings under this section to make a 
reference to the High Court. The decision proceeded, however, on the view that 
S. 141 did not apply so as to give 8 substance right of reference to a party in any 
proceeding other than a suit. 

4. Section applies to charges.-— The section provides for the making of 
a deposit in the case of mortgages. It has been held in the undermentioned cases 1 
that the section Would apply also to a charge created on immovable property. This 
is also clear from S. 100 as amended in 1929 which provides that all the provisions 
which apply to a simple mortgage shall, so far as may be, apply to a charge. 


5. “At any time after the principal money payable in respect of 
any mortgage has become due.”— The right to make a deposit under the sec¬ 
tion can be exercised only after the principal money has become due and not before. 
Under S. 60, similarly, the mortgagor has a right to make a payment or tender of 
the mortgage-money, at any time after the principal money has become due. Be¬ 
fore the section was amended the words used were “after the principal money has 
become payable.” The word “payable” gave rise to a diversity of opinion. In some 
cases it was held that when a day was appointed for the payment of a mortgage* 
debt and nothing more was stated, the presumption was that the day was appointed 
for the convenience of the mortgagor and that it was open to the mortgagor, if he 
liked, to pay the mortgage-debt at an earlier date. A contrary view was taken in 
other cases and the general principle that the rights of redemption and foreclosure 
are co-extensive, was strictly followed. In order to remove the doubt caused by 
the use of the word “payable” the word “due” has been substituted and it is now 
clear that the persons mentioned in the section cannot proceed under this section 
as long as time fixed for pavment of the mortgage-debt has not expired. A depo¬ 
sit made before the expiry of such time will be considered premature. 1 


8. (’12). 17 Tnd Cas 368 (369) (DB) (Mad), 
Venkata Rama Aiyar V. Rangaswami Aiyan- 
gar. 

[BnL see (’14) 1 AIR 1914 All 46 (48): 36 
A1! 36: 22 Tnd Cas 539, Narsingha Sineh v. 
Achhaibar Singh. (The facts were similar 
.but it was assumed that S. 83 would ap- 

(’491 \)6 AIR 1949 Mad 615 (615), Krishna • 
raya Kodgi v. Sankawa Shetty. (Charge 
•- securing a recurring.Pabilitv.) 

Section 83—Note 3 

'l. See the Report of the Special Committee 
printed on na«« 85 (124). 

(’90) 13 A1M95 (199. 200): 1890 All W N 
, 228 (DB). Annndi Ram v. Dur Najaf Ali 
Begum. (Bv S. 83 it was intended that a 
; mortgage might be discharged by the mort- 
gagor without any litigation.) 


2. (’66) 10 Moo Ind Ann 340 (350): 5 Snth 
W R 47: ? Sar 153 (PC). Alexander John 
Forbes v. Ameernoo’ssa Regum. 

(’90) 1890 Pun Re No. 107, p. 314 (315). 

Son n an 1 v. Das’a Ram. 

3. C95) 1895 All W N 145 (146, 147), Adhar 
Sineh v. Ablnkh Singh. 

4. (’901 13 Mad 316 (318) (DB). Tatayya 
v. Pichayya. (Section 375 of the Code of 
1882.) 

5. C13) 36 M»^ 16 (17): 10 Tnd Cas 879 
(879, 890) (DB), Damodara Menon v. Kit- 
tap pa Menon. 

Section 83—Note 4 

1. C35) 22 AIR 1935 O u dh 93 (94): 10 Luck 
350: 153 Ind Cas 263 (DB), Brij Copal v. 
Mt. Masuda Begam. (Maintenance charged 
on immovable property.) 
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The section presupposes that a person who proposes to take action under 
the section has a valid right to redeem and is not attempting to exercise his right of 
redemption in a manner contrary to the provisions of the contract between himself 
and the mortgagee. 2 Thus, in the undermentioned case 3 a consent decree passed 
between the parties provided that if the mortgagor made default in payment of the 
amount fixed by the decree on a certain date, the mortgagee would be entitled to 
take possession of the mortgaged property. The mortgagor made default but the 
mortgagee was not given possession. Before the mortgee could recover possession 
the mortgagor deposited the mortgage-money in Court. It was held that according 
to the consent decree the right to redeem could accrue, when default was made, only 
after the mortgagor had given possession to the mortgagee and as he did not give 
such possession, the deposit was premature. 

In the undermentioned case 4 a mortgage deed provided that it should be a 
simple mortgage for five years, that after that period the mortgagee was to have the 
option of retaining the deed as a simple mortgage deed or of obtaining possession 
of the mortgaged property, and that if he entered into possession there was to be no 
redemption for ten years after he had obtained possession. The mortgagor did 
not redeem within five years but as soon as the mortgagee sued for possession soon 
after five years had expired, the mortgagor made a deposit under this section. It 
was held that he could do so on the ground, firstly, that until the mortgagee had 
indicated his intention, he was not in a position to know whether the mortgagee 
intended to retain his rights as a mortgagee under the simple mortgage or to utilize 
the advantage of the possession clause and, secondly, that although the deed dis¬ 
tinctly stated that no redemption should take place for ten years after the mortgagee 
had taken possession , yet there was nothing to prevent the mortgagor from redeem- 
ing at any time when the mortgagee was not in actual possession. 

In the case noted below 5 there was a stipulation in the mortgage deed that 
the mortgage could be discharged only by payment beyond the fruit season. The 
mortgagor deposited t-he amount while the fruit season was on. It was held that 
the deposit was not invalid and that it was open to the morgagee to wait till the fruit 
season was over before he withdrew the amount. 

6. “Before a suit for redemption of the mortgaged property is bar» 

— Suits for redemption of mortgages are governed by Art. 148 of the Limita¬ 
tion Act, which provides a period of 60 years from the date when the right to re¬ 
deem accrues. As to when a right to redeem accrues, see Note 18 on Article 148 
of A. I. R. Commentaries on the Limitation Act, 2nd (1942), Edn. 

7. “The mortgagor, or any other person entitled to institute such 
suit.” — The term mortgagor” includes persons deriving title from him. 1 Such 
persons will, therefore, be entitled to make a deposit under the section. 

The persons, other than the mortgagor, who are entitled to institute a suit for 
redemption of the mortgaged property are enumerated in S. 91. 2 Such persons also 
will be entitled to make the deposit under this section. 3 


Section 83—Note 7 

1. See Section 59A. 

2. C26) 13 AIR 1926 Mad 597 (598): 92 Ind 
Cas 715, Mavappa v. Kolandaivelu. 

C23) 10 AIR 1923 Mad 533 (534): 47 Mad 
7: 72 Ind Cas 292 (DB), Subha v. Balasu. 

3. C23) 10 AIR 1923 Mad 533 (534): 47 Mad 
7: (DB), (An assignee of a portion of the 
mortgagors interest. 

(’15) 2 ATR 1915 Lah 228 (231): 1915 Pun 
Re No. 83: 31 Ind Cas 230 (DB), Fazlud- 
din v. Kharak Singh. (Owner of a share 
only in the eouity of redemption.) 

(’05 ) 27 All 178 (179, 180): 1904 All W N 


Section 83—Note 5 

1. See the Report of the Special Committee on 
S. 60 printed on page 85 (111). 

2. (’12) 35 Mad 209 (215): 10 Ind Cas 393 
(397, 398) (DB), Bayya Sao v. Narsinga 

3. (’02) 26 Bom 312 (316): 3 Bom L R 939 
(DB), Ram Sonii v. KrishanjL 

[See (’12) 35 Mad 209 (214, 215): 10 Ind 
Cas 393 (397) (DB), Bayya Sao v. Narsin¬ 
ga Mahapatro. (26 Bom 312 followed.)! 

4. (’20) 7 AIR 1920 Oudh 311 (311): 50 Ind 
Cas 332, Ram Dayal v. Arjun Singh. 

5. (’41) 28 AIR 1941 Cal 18 (18, 19): 192 
Ind Cas 781, Horay Krishna v, Sashu 
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nrnnwtt V 1 whose . favo “ r there “ a mere agreement to sell the mortgaged 

property has no jnterest in such property and does not come under any of the ca¬ 
tegories of persons enumerated in S. 91 and is not, therefore, entitled to make a de- 
posit under this section. 4 


A mortgagee accepting and taking out the money deposited without any obiec- 
Uon cannot subsequently dispute the right of the person, making such deposit, to 
redeem the property mortgaged and must, by such acceptance, be taken to have ad- 
nutted the right of the person to redeem the property. 5 

Where the mortgagor or other person is a minor, the persons entrusted with 

the care of such minor desiring to take the benefit of this section should get a guar- 

dian ad litem appointed by the Court to take proceedings under the section on be- 
half of the minor. 6 

See also Notes on Section 91. 


8. Deposit must be unconditional. — As has been seen in Note 2 the 
deposit under this section is only a special kind of tender, i.e., a tender through 
Court 1 designed to make availableUo the mortgagor a sure mode of proof of the fact 
that he has made a tender. 2 


A tender must be unconditional . 3 It follows that a valid deposit must also 


208 (DB), Rugad Singh v. Sat Narain Singh. 
(Purchaser of a portion of equity of re¬ 
demption.) 

(’17) 4 AIR 1917 All 401 (401): 39 All 719: 
42 Ind Cas 879 (DB), Fakir Chand v. Babu 
Lai. (Purchaser of the share of a co-mort- 
pagor.) 

[See also (’34) 21 AIR 1934 Pat 127 (131): 
13 Pat 111: 153 Ind Cas 602 (DB), Jagdeo 
Sahu V. Mahabir Prasad.] 

3. (’23) 10 AIR 1923 Mad 533 (534): 47 

Med 7: 72 Ind Cas 292 (DB), Subba Rao 
v. Bulusu Buchi. (An assignee of a portion 
of the mortgagor’s interest.) 

4. (’26) 13 AIR 1926 Mad 597 (598, 600): 92 
Ind Cas 715, Mayappa Chettiar v. Kolandai- 
velu. (AIR 1917 Mad 517 dissented from.) 

Also see S. 91, Note 9. 

5. (’04) 1 All L Jour 590 (592, 593), Suneh- 
ra v. Sadiram. (Money deposited by a sub¬ 
sequent mortgagee—Prior mortgagee accept¬ 
ing money but refusing to give possession 
under the usufructuary mortgage on the 
ground that the mortgage in favour of the 
subsequent mortgagee is invalid—Prior mort¬ 
gagee cannot do so.) 

[See also (’42 ) 29 AIR 1942 Bom 227 (231): 
202 Ind Cas 392 (DB), Vishnu Balkrishna 
v. Shankarpppa Gurlingappa. (A mortgag¬ 
ing property to C and leaving part of con¬ 
sideration with C to redeem prior mortga¬ 
gee B —C depositing money in Court under 
S. 83 and B accepting amount in full satis¬ 
faction of his mortgage claim—Subsequently, 
B trying to sell land under his money dec¬ 
ree—Contention by C that property should 
be sold subject to hie prior eharge acquired 
by subrogation under S. 92 para. I*—Held 
that B could not contend that deposit was 
not made by C an his own behalf but on 
behalf of A and aa B accepted Cs deposit 
as made by a person entitled under S. 91 


to sue for redemption C could claim subro¬ 
gation under S. 92 para. I to B's rights al- 
though there was no registered agreement as 
to subrogation as required under S. 92 para. 
Ill* ) ] 

6 C£3> 27 Bom 23 (30): 4 Bom L R 714 
(DB), Pandurang v. Mahadaji (Obiter.) 

See also Notes on S. 103. 

Section 83—Note 8 

1. ff’26) 13 AIR 1926 Mad 601 (604): 49 

Mad 609: 95 Ind Cas 108 (FB), Ramabha- 
dra v. Arunarhalam Pillui. 

(’38) 25 AIR 1938 Mad 405 (408): 182 Ind 
Cas 287 (DB), Sup pan Chettiar v. Rangan 
Chetty. 

(’18) 5 AIR 1918 Mad 1360 (1362): 40 Mad 
804: 37 Ind Cas 444 (FB), Thevaraya Reddi 
v. Vpnkatachala Pandithan. (When notice 
of deposit is 6ent to mortgagee through 
Court, and he refuses to accept it, it am¬ 
ounts to tender through Court.) 

(’18) 5 AIR 1918 Mad 490 ( 490): 43 Ind 
Cas 126 (DB), Govindan Nair v. K. Cheru • 
t anna. (Mere fact that notice is given by 

the Court to the mortgagee cannot make 
the deposit any the less a valid tender.) 

(’16) 3 AIR 1916 Mad 503 (504): 30 Ind Cas 
769 (DB), Venkateswarudu v. Tripurasun- 
dari. (Per Tyabji. J.) 

2. (’26) 13 AIR 1926 Mad 601 (604): 49 

Mad 609: 95 Ind Cas 108 (FB), Ramabha- 
dra v. Arunachalam Pillai. 

[See also ('66) 10 Moo Ind App 340 (349). 

/ ? uth r W , R 47: 2 Sar 15 °’ (PC). Alexander 
John Forbes v. Ameproonissa Begum. (Case 

/.ISfe.PW 1 Relation XVn of 1806.) 

(!857-59 ) 7 Moo Ind App 323 (358, 359): 4 
Suth W R 37; 1 Sar 692 (PC), Prannath 
Roy v. Rookea Begam. (Do.) 

C67) 6 Suth W R 223 (225) (DB), Dabee 
Kawoot V. Heeramaun Muhatoon. (Do.)] 


8 T. 1». st 
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be unconditional. 3 4 A deposit is conditional if the person depositing money under 
this section denies the right of the person claiming the money to withdraw it. 5 Where, 
however, a mortgagor deposits money in Court but states in his petition that some 
money, on a different transaction, is due to him from the mortgagee and that he 
reserves his right to recover that money by a suit after the proceedings under this 
section are over, the deposit is not conditional. 6 A deposit accompanied with a re* 
quisition for the return of the documents which the mortgagee is under a duty to de¬ 
posit in Court, under this section, before he takes out the money deposited, is not 
conditional. 7 But it will be conditional if the mortgagee is required to return do¬ 
cuments which he is not bound to deposit under the section. 8 A deposit will not be 
considered conditional when the person making the deposit, in his petition, prays 
for an issue of notice to the mortgagee, for cancellation of the mortgage deed and 
for a direction that the mortgagee should take the money deposited out of Court, in¬ 
asmuch as, under the section itself, it is the duty of the Court to issue such notice 
and the duty of the mortgagee to do the rest of the things mentioned in the second 
paragraph. 9 

Under the section actual deposit is necessary. A mere application, in the 
Court for making a deposit will not have the effect of a deposit. Thus, where an 
application for making a deposit was made on 3-8-1910 but the actual deposit was 
made on 10-8-1910 and interest on the principal money was calculated up to 3-8- 
1910 only, it was held that the deposit was not valid, on the ground that it was in¬ 
sufficient and that interest ought to have been calculated up to 10-8-1910 when the 
actual deposit was made. 10 

9. Deposit after suit.— This section applies only to deposits made 
before a suit has been instituted on the mortgage, the general principle being that 
a tender of money must be made before the creditor institutes a suit for such mo¬ 
ney. 1 Deposits into Court after the institution of a suit by the creditor to recover 


3. See Section 84, Note 5. 

4. (’91) 14 Mad 49 (SO) (DB), Nanu v. Man- 
chu. (Deposit with a condition that the 
mortgagee should produce certain specihed 
documents before withdrawing the money is 
not valid.) 

(’40) 27 AIR 1940 Pat 18 (19): 184 Ind Cas 
225, Dhanukhdhari Singh v. Jethan Singh. 
(Deposit with a condition that the mortga- 

. gee shall not withdraw the money unless he 
delivers khas possession is invalid.) 

ISge also (1862-64) 1862-64 Suth W R Sp. 
No. 14 (14) (FB), Goluckmonee Dabea v. 
Nubungo Moonjuree Dabea. (Case under 
Bengal Regulation XVII of 1806—Deposit 
with a prayer that the money be kept in 
Court pending an enquiry into objections re¬ 
garding the amount due—Deposit is not 
valid.)] 

5. (’98) 22 Bom 761 (764) (DB), Anandrao 
Babaji v. Durgabai. (Case decided with re¬ 
ference to old Section 135.) 

Sec also the undermentioned cases under the 
Bengal Regulation XVII of 1806 to the 
same effect: 

(1857-59) 7 Moo Ind App 323 (359): 4 Suth 
W R 37: 1 Sar 692 (PC), Prannath Roy v. 
Rookea Begum. (Deposit of the mortgage- 

money, though made before the expiry of 
the year of grace after notice of foreclosure 

has been issued, if accompanied by a denial 

of the mortgagee’s right to . receive it, and 
with a threat of legal proceedings if he took 
it from the Court, is not an unconditional 


tender, and is vitiated by the conditions un¬ 
der which it is made, and cannot therefore 
prevent a foreclosure.) 

(’84) 6 All 399 (401, 402): 1884 AUWN 138 
(DB), Makhan Kuar v. Jasoda Kuar. (Do.) 

(’67) Beng L R Sup Vol 598 (600, 601): 6 
Suth W R 225 (227, 228) (FB), Abdool 

Ruhman v. Kisto Lai Ghose. (Do.) 

6. (’01) 4 Oudh Cas 355 (359), Satik Ram v. 

. Ashik Husain. ' 

7. (’94) 17 Mad 267 (268) (DB), Kora Nth 
yar v. Ramappa. (Condition to return title 
deeds—See rules framed by the High Court 
in this respect.) 

(’24) 11 AIR 1924 Mad 559 (559, 560):,84 
Ind Cas 698 (DB), Baluswamy Ayyar v. 
Krishnaswamy Ayyar. (Do.) 

[ See also (’16) 3 AIR 1916 Mad 1143 (1144).: 
29 Ind Cas 586, In re Achath Sankaran 
Nair.'\ 

8. (’91) 14 Mad 49 (50) (DB), Nanu v. Manr 

chu. ,■ . 

(’94) 17 Mad 267 (268) (DB), Kora Nayar 
v. Ramappa. ■ • • 

C16) 3 AIR 1916 Mad 1143 (1144): 29 Ind 
Cas 586, In re Achath Sankaran Near '.c 

Also see Section 84, Note 5. •(-. : 

9. (’24) 11 AIR 1924 Mad-559 (559, 560): 

84 Ind Cas 698 (DB), Baluswamy Ayyar v. 
Krishnaswamy Ayyar. • ' v ' 

TO. (’16) 3 AIR 1916 Mad 383 (384): 29 

Ind Cas 145 (DB), Mahammaditnrii V. TV 
rambil Bava. ’ r: " ' ~ 
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a debt are governed by the provisions of 0. 24 of be Code of Civii Procedure. 3 The 
distinction between this section and O. 24 of the Code is that unless the entire am¬ 
ount due on the mortgage is deposited interest does not, under this section, cease to 
run on the mortgage amount, whereas, under the provisions of 0. 24 interest 
will cease to run on the amount deposited whether such sum is in full discharge of 
the claim or falls short thereof. 


Where a suit has been instituted on the mortgage in one Court, the fact that 
a deposit of the amount is thereafter made in another Court having jurisdiction over 
the mortgaged property will not be a valid deposit under this section. 3 

The fact that the mortgagor had no notice of the institution of the suit will 
not affect the right of the mortgagee to proceed with the suit as instituted. 4 


In Sahib Chandra v. Lachmi Narain 5 a mortgagee filed a suit for recovery of 
the interest due on a mortgage document and pending the final decision of that suit, 
the mortgagor made a deposit of the principal money which was due according to 
him, under this section. Their Lordships of the Privy Council assumed that this 
section applied to the deposit, but came to the conclusion that the amount deposited 
was insufficient and that, therefore, interest did not cease to run. Order 24 can¬ 
not obviously apply to such a deposit inasmuch as it was not made after the insti¬ 
tution of any suit for the recovery of the principal amount of the mortgage. 


10. Deposit in redemption suit.— Where a mortgagor or other person 
mentioned in S. 91 institutes a suit for redemption and then deposits the mortgage- 
money in Court, the provisions of this section will not apply to such a deposit, nor 
will the provisions of O. 24, Civil Procedure Code, 1908 (S. 376 of 1882 Code) ap¬ 
ply as the suit is not one to recover any debt or damages} 

11. Suit for redemption without previous deposit.— A deposit un¬ 
der this section is not a condition precedent to a suit for redemption of the mort¬ 
gaged property; 1 and the Court cannot dismiss the suit on the ground that there was 


Section 83—Note 9 

l.*(T2) 35 Mad 209 ( 212, 213): 10 Ind Cas 
393 (396) (DB), Bayya Sao v. Narsinga 

Mahapatro. 

(’19) 6 AIR 1919 Mad 948 (949): 48 Ind Cas 
693 (DB), Thiagaraju Ayyar y. Ramaswami 
Ayyar. (When a mortgage suit is instituted 
the amount due on the mortgage cannot be 
ascertained until the decree is passed pro¬ 
viding for interest, costs, etc., which also 
must be included in the amount remaining 
due on the mortgage.) 

t(’35) 22 AIR 1935 Oudh 93 (94): 10 Luck 
350: 153 Ind Cas 263 (DB), Brij Gopal v. 
Mt. Masuda Begam. (Deposit made after 
passing of preliminary decree held invalid.) 
(’39 ) 26 AIR 1939 Mad 200 (201): 183 Ind 
Cas 871, Bala Chengiah v. Subbayya. (De¬ 
posit made after the filing of a plaint in a 
mortgage suit with inadequate court-fee but 
before its representation with proper court- 
fee is not valid.) 

2* (’12) 35 Mad 209 (214): 10 Ind Cas 393 
(397) (DB), Bayya Sao v. Narsinga Maha¬ 
patro. 

(’18) 5 AIR 1918 Mad 1360 (1362, 1363): 40 
Mad 804 : 37 Ind Cas 444, Thevaraya Reddy 
v. Vpnkatachala Pandithan. 

(’19) 6 AIR 1919 Mad 948 (949): 48 Ind 
Cas 693 (DB), Thiagaraja Ayyar v. Rama¬ 
swami Ayyar. 


t (’35) 22 AIR 1935 Oudh 93 (94, 95): 10 

Luck 350: 153 Ind Cas 263 (DB), Brij Go¬ 
pal v. Mt. Masuda Begam. (Order 24 ap¬ 
plies to mortgage suits.) 

(’39) 26 AIR 1939 Mad 200 (202): 183 Ind 
Cas 871, Bala Chengiah v. Subbayya. (In 
this case it was held that a deposit by the 
mortgagor after the institution of a suit on 
a mortgage was not valid under O. 24 as no 
notice of such deposit was given to the 
mortgagee and as the deposit did not in¬ 
clude the costs of the suit.) 

3. *(’12) 35 Mad 209 (213): 10 Ind Cas 393 
(397): (DB), Bayya Sao v. Narsinga Maha¬ 
patro. 

(T9) 6 AIR 1919 Mad 948 (948, 949): 48 

Ind Cas 693 (DB), Thiagaraja Ayyar v. 
Ramaswami Ayyar. 

4. *(’12) 35 Mad 209 (214): 10 Ind Cas 393 
(397) (DB), Bayya Sao v. Narsinga Maha¬ 
patro. 

(T9) 6 AIR 1919 Mad 948 (949): 48 Ind Cas 
693 (DB), Thiagaraja Ayyar v. Ramaswami 
Ayyar. (A deposit by the mortgagor after 
the institution of a suit by the mortgagee 
but before he received notice of such suit.) 

5. (’29) 16 AIR 1929 P C 243 (244, 246): 
56 Ind App 339: 51 All 686: 119 Ind Cas 
612 (PC). 

Section 83—Note 10 

1. C99) 1 Bom L R 381 (383) (DB), Go- 
vind Baba v. Sirdar Dillar Jang. 
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no previous deposit or that the deposit was insufficient. 2 See also section 60, Note 
4. 


12. Mortgagee’s suit after deposit but before receipt of notice.— 

Section 67 provides for the right of a mortgagee to obtain a decree for foreclosure 
or sale. As to the right of the mortgagee to carry on a suit for foreclosure or sale 
instituted after a deposit by the mortgagor in Court but before the receipt of notice 
of the deposit by the mortgagee, see Note 9 on Section 67. 

13. Title to money deposited until withdrawal by mortgagee.— 

The money deposited under this section remains the property of the person making 
the deposit until it has been accepted by the mortgagee under the provisions of this 
section. 1 The mere fact that such person has, after the deposit, sued for redemp¬ 
tion, or even the fact that a decree has been passed in such suit will not affect this 
principle. 18 But the position would be different where there is a direction in the 
decree that the mortgagee should withdraw the money deposited. In such a case, 
the withdrawal will be in execution of the decree and not under S. 83. The distinc¬ 
tion between a withdrawal of the deposit under S. 83 and one in execution of the 
decree is that in the former case the mortgage is extinguished while in the latter 
case, it is not. 


In Dalsingh v. Pi tarn Singh 2 a mortgagor deposited the mortgage amount un¬ 
der section 83 of this Act. The mortgagee refused to accept it and the mortgagor 
thereupon brought a suit for redemption. The suit was decreed, but there was no 
direction in the decree that the mortgagee should withdraw the amount. The mort¬ 
gagee appealed from the decree and pending the appeal, he applied to withdraw the 
amount deposited. It was held by the Allahabad High Court that the withdrawal havt 
ing been made under S. 83, and not in execution of the decree, the mortgage was ex¬ 
tinguished and that the appeal by him became thereby incompetent. Dalsingh’s 
case 28 was distinguished in Subba Rao. v. Balusu Buchi 3 In that case also, the 
mortgagor had sued for redemption, after a deposit under this.section, and had ob¬ 
tained a decree. But the decree contained a direction that the mortgagee may with¬ 
draw the amount. The mortgagee withdrew the amount subsequent to his filing an 
appeal against that decree. It was held by the High Court of Madras that the with¬ 
drawal was in execution of the decree and did not affect the right of appeal from 
the decree. 


Section 83—Note 11 

1. (’21) 8 AIR 1921 All 71 (72): 43 All 424: 

60 Ind Cas 760 (DB), Ahmad Rgg v - Dha- 
ram Rat. 

(’22) 9 AIR 1922 All 377 (377, 378): 44 All 
730: 69 Ind Cas 167 (DB), Hari Ram v. 
Indraj. 

(’21) 8 AIR 1921 All 353 (355): 43 All 638: 

61 Ind Ca$ 812 (FB), Raghunandan Rai v. 
Raghunandan Pandey. (Case under S. 60, T. 
P. Act.) 

(’21) 8 AIR 1921 All 358 (359): 43 All 95: 
59 Ind Cas 92 (DB), Bet Singh v. Bihari 
Lai (Do.) 

Also see Section 60, Note 4. 

2. (’30) 17 AIR 1930 All 523 (524): 128 Ind 
Cas 235 (DB), Amba Prasad V. Monga i Ram. 
(No previous deposit.) 

(’21) 8 AIR 1921 All 71 (72): 43 All 424: 60 
Ind Cas 760 (DB), Ahmad Beg v. Dharam 
Rai. (Insufficient deposit.) 

Section 83—Note 13 

1. (’38) 42 Cal W N 1177 (1179), Ahammad 
Sikkdar v. Surjaya Kumar. (The creditor of 
the mortgagee cannot attach it.) 


(’05) 29 Mad 232 (233) (DB), Mothiar Mira 
Taragan v. Ahmatti Ahmed PUlai. (Do.) 

(’40) 27 AIR 1940 Pat 18 (19): 184 Ind Cas 
225, Dhanuhhdhari Singh v. Jelhan Singh. 

t(’37) 24 AIR 1937 Pat 253 (254, 255): 170 
Ind Cas 99, Guptesivar v. Radha Mohan. 
(The mere fact of making a deposit or ten¬ 
der does not tnerge the money in the mort¬ 
gaged property and the money does not 
cease to be the property of the mortgagor.) 

* (’03 ) 25 All 179 (183): 1903 All W N 2 
(DB), Dal Singh v. Pitam Singh. (A Court 
has no jurisdiction to allow attachment of a 
deposit under S. 83, Transfer of Property 
Act, by the creditors of the mortgagee be¬ 
fore the deposit is accepted by the mort¬ 
gagee. ) 

la. (’37) 24 AIR 1937 Pat 253 (256): 170 

Ind Cas 99, Guptesawr v. Radha Mohan* 

2. (’03) 25 All 179 (181, 182): 1903 All W N 
2 (DB). 

2a. (’03) 25 All 179 (181, 182): 1903 All W 
N 2 (DB), Dalsingh v. Pitam Singh. 

3. (’23) 10 AIR 1923 Mad 533 (539): 47 

Mad 7: 72 Ind Cas 292 (DB). 
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^ Court in which he might have instituted such suit. 1 ’— 

A deposit under this section must be made in the Court in which a suit for redemp¬ 
tion of the mortgaged property might be instituted. 

As to the question in what Court a suit for redemption may be instituted, see 
Ss. 15, 16 and 17 of the Code of Civil Procedure. 


15. “To the account of the mortgagee.” — The deposit must be made 
* to the account of the mortgagee .” If the person, making the deposit, associates with 
the real mortgagee a third person who is not entitled to any share in th|e mortgage- 
money the deposit is invalid, as such association would make it impossible for the 
real mortgagee to take the money out of Court without the consent of such third 
person. 1 Thus, in Debendra Mohan v. Sona Kunwar 2 the Allahabad High Court 
observed: 

“Payment under S. 83 must be a payment to the account of the mortga¬ 
gee alone, so that the mortgagee may, on receipt of the notice of deposit, ap¬ 
ply to the Court by petition and forthwith obtain payment, without the con¬ 
currence or sanction of any other person. The section confers on mortgagors 
an exceptional privilege, which other debtors do not enjoy, of paying the 
amount of their debt into Court and so relieving themselves of any further 
liability. An exceptional privilege of the kind, however, must not he abus¬ 
ed, and a mortgagor who does not strictly observe the provisions of the sec¬ 
tion, but makes a payment which involves the necessity of a decision of the 
Court as to the rights of parties other than the mortgagee, cannot be regarded 
as having made the payment within the meaning of the section.” 

The fact that the depositor acted in good faith in assuming that the third person was 
entitled to a share in the mortgage-money does not affect the question. 3 

According to the provisions of S. 59A the word “mortgagee” includes persons 
who derive title from a mortgagee viz ., his legal representatives and assigns. 4 Thus, 
a deposit made, where the mortgagee is dead, to the account of his legal representa¬ 
tives, or where the mortgage has been transferred to the account of the transferee, 
will be a deposit made “to the account of the mortgagee.” The mere fact that the 
legal representatives 5 or the mortgagee and his assignee 6 dispute each other’s title 


Section 83—Note 15 

1. (’28) 15 AIR 1928 AH 311 (313): 50 AH 
655: 108 Ind Cas 570 (DB), Ganeshi Lai 
v. Rohini Rukumdhuz. (Deposit in the name 
of mortgagee and his brother who was not 
co-mortgagee.) 

• (’04 ) 26 All 291 (294): 1 All L Jour 5 

(DB), Debpndra Mohan Rai v. Sona Kun¬ 
war. (Deposit in the name of the mortgagee 
and his pleader.) 

(’39) 26 AIR 1939 Pat 415 (416): 183 Ind 
Cas 454 (DB), Anupa Kuar v. Kamcshwar 
Nath. (A deposit in the names of the bro¬ 
thers and nephews who are really interested, 
as also in the name of the widow of the 
deceased, is not a good deposit, because the 
survivors of the joint family cannot with¬ 
draw the monefjr without the permission of 
the widow, though she had no interest in the 
mortgage-money.) 

(1900 ) 23 Mad 510 (512) (DB), Madhavi 
Amma v. Kunhi Pathuma. 

2* (’01) 26 All 291 (294): 1 All L Jour 5 
(DB). 

3. (’28) 15 AIR 1928 All 311 (313): 50 All 
655: 108 I. C. 570 (DB), Ganeshi Lai v. 
Rohini Rukumdhuj. 


4. (’24) 11 AIR 1924 Mad 453 ( 454): 80 Ind 
Cas 363 (DB), Subba Rao V. Ponnammal 
Nadathi. (A sub-mortgagee is an assign of 
the mortgagee.) 

(’38) 25 AIR 1938 AU 423 ( 425): I L R 
(1938) AU 767: 176 Ind Cas 509 (FB), Ram 
Gopal v. Lachhman Das. 

5. (’24) 11 AIR 1924 Mad 559 (560): 84 Ind 
Cas 698 (DB), Baluswamy v. Krisnaswtrmy. 

(’23) 10 AIR 1923 Mad 354 (354): 79 Ind 
Cas 40 (DB), Nagathal v. V. Ariimugam 
Pillai. (Deposit to credit of mortgagee's 
heirs—Owing to quarrels among them, mo¬ 
ney not withdrawn— Held, interest ceased to 
run from date of deposit.) 

• (’38) 25 AIR 1938 All 423 (425, 426): ILR 
(1938) All 767: 176 Ind Cas 509 (FB), 

Ram Gopal v. Lachman Das. 

6. (’24) 11 AIR 1924 Mad 453 (454, 455): 
80 Ind Cas 363 (DB), Subba Rao v. Pon¬ 
nammal Nadathi. (A sub-mortgagee is an 
assign and a deposit of money as payable 
both to the legal representative and the sub- 
mortgagee is a proper deposit.) 

(’16) 3 AIR 1916 Oudh 292 ( 294): 19 Oudh 
Cas 145: 36 Ind Cas 814, Harihar Bakhsh 
Singh v. Sheo Singh. 
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does not render the deposit invalid. In many instances, however, owing to disputes 
among the legal representatives or the assignees the person desiring to make the de¬ 
posit is not in a position to find out the real person entitled to the mortgage-money. 
In such cases, he may deposit the money in Court to the account of the estate of the 
original mortgagee with a request that the Court should pay it to the person who is 
entitled to recover it. If he has done this he has complied with the provisions of 
the section. 7 If there is a dispute between the rival claimants it will be the busi¬ 
ness of the person properly entitled, to take steps to satisfy the Court that he is the 
person to whom the money should be paid. 8 The functions of the Court being only 
ministerial, the Court will not make an enquiry or come to any decision upon the 
titles of the persons claiming, 9 but will simply say that any person who can produce 
authority to withdraw the money might withdraw it. 10 But, if instead of making 
the deposit to the account of the estate, it is made to the account of certain named, 
persons and if ultimately it is found out that some one of them had no title to the 
money, the deposit will not be valid. 11 Where a deposit was made to the account 
of certain co-mortgagees it was held in the undermentioned case, 12 that if there wias 
no dispute between the mortgagees, it was not open to the mortgagor to ask the Court 
to determine who should receive the amount deposited. In the undermentioned 
case 13 money was deposited in the name of two mortgagees. One of the mortgagees 
made an application to the Court that the other mortgagee was not heard of for 
more than seven years and must be presumed to be dead and that he, the applicant, 
was entitled to the money. The lower Court held that it was not competent to de¬ 
cide the question. On appeal it was held by the High Court of Allahabad that the 
Court was competent to decide the question. See also section 84, Note 10. 

16. Minor mortgagee. — The deposit under this section is, as has bden 
seen in Note 8, only a form of tender and a tender to be effective must be made to 
an adult person, 1 so that where the mortgagee is a minor the deposit will be bad 
unless some person is appointed guardian ad litem for the minor. 2 Section 103 pro- 


7. *C38) 25 AIR 1938 All 423 (425): I L R 
(1938) All 767: 176 Ind Cas 509 (FB), Ram 
Gopal v. Lachhman Das. 

(’26) 13 AIR 1926 Mad 1087 (1087, 1088): 

97 Ind Cas 735, Vasava Menon v. Kelu Ach - 
an, (But where there is no such dispute, 
the mortgagor is not entitled to deposit it in 
Court and ask the Court to determine aB to 
who should receive it.) 

(T6) 3 AIR 1916 Oudh 292 (294: 19 Oudh 
Cas 145: 36 Ind Cas 814, Harihar Bakhsh 
Singh v. Sheo Singh. 

(’85) 1885 All W N 328 (328) (DB), Ram 
Sumran v. Sahibzada Bijai Partap Narain 
Singh. 

(’34) 21 AIR 1934 Pat 622 (623): 153 Ind 
Cas 1035 (DB), ffarayan Sahu v. Kishnu 
Sahu. (Real mortgagee allowing the pro¬ 
perty to stand in the name of benamidars— 
Mortgagor making deposit in the name of 
the real mortgagee and the benamidars— 
Provisions of the section are complied with.) 

[See also (T8) 5 AIR 1918 Mad 1360 (1362): 
40 Mad 804 : 37 Ind Cas 444 (FB), Theva - 
raya Reddy v. Venkatachala Pandithan. (A 
deposit is ordinarily made when the debtor 
is in doubt, as to who is the rightful clai¬ 
mant. The mortgagor wants to absolve him¬ 
self from future liability by leaving it to 
Court to hand the money over to the true 
owner.) ] 

8 . (’38) 25 AIR 1938 All 423 (425): I L R 

(1938) All 767: 176 Ind Cas 509 (FB), Ram 


Gopal v. Lachman Das. 

9. (’38 ) 25 AIR 1938 All 423 (426): I L R 

(1938) All 767: 176 Ind Cas 509 (FB), 

Ram Gopal v. Lachman Das. 1 

10. (’38 ) 25 AIR 1938 All 423 (426): I L R 

(1938) All 767: 176 Ind Cas 509 (FB), Ram 
Gopal v. Lachhman Das. -» 

11. (’38) 25 AIR 1938 All 423 (426): I L R 

(1938) All 767: 176 Ind Cas 509 (FB), 

Ram Gopal v. Lachhman Das. 

12. (’26) 13 A I R 1926 Mad 1087 (4087, 

1088): 97 Ind Cas 735, Vasava Menon v. 
Kelu Achan. 

13. (’29) 16 AIR 1929 All 754 (755): 51 All 

1016: 118 Ind Cas 188 (DB), Balbhaddar v. 
Mt. Bitto. • ( i^- 

Sertion 83—Note 16 > 

1. (’38) 25 AIR 1938 Mad 405 (408): .182 
Ind Cas 287 (DB), Suppan Chettiar V. Ran- 
gam Chety. 

2 * (’03) 27 Bom 23 (28, 29): 4 Bom t R 
714 (DB), Pandurang v. Mahadaji. 

t (’25) 12 AIR 1925 Mad 1017 (1018, 1019): 
90 Ind Cas 754, Appa Pai v. Sonin. 

(’14) 1 AIR 1914 Oudh 107 (108): 16 Oudh 
Cas 261: 22 Ind Cas 245, Shivnath Singh V. 
Manohar Lai. 

(’30) 17 AIR 1930 All 609 (610): 124 Ind 
Cas 191 (DB), Mt. Phool Kuer v. Rowan 
Singh. (Substituted service to show cense 
why a person should not be appointed as 
guardian of minor mortgagee is improper— 
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Tides for preliminary proceedings to be adopted by a person before making a tender 
or deposit when the mortgagee is a minor. 3 It is necessary for such a person not 
only to apply for the appointment of a guardian ad Litem but also to see that one is 
appointed. 4 The guardian ad litem must be appointed by an order of the Court and 
the person making the deposit cannot assume to himself the function of the Court. 5 
If a guardian ad litem is not appointed, the minor mortgagee is not hound by any 
proceedings taken against him. 6 See also Section 84, Note 10 and Section 103, 
Note 2. 


Where a guardian ad litem is appointed by the Court in a proceeding under 
S. 83, it is open to the person making the deposit to pay up the difference of inte¬ 
rest between the date of the original deposit and the date of the appointment of the 
guardian ad litem; on payment thereof the deposit will be valid from the latter 
date. 7 


17. “The amount remaining due on the mortgage.”— A deposit un¬ 
der the section must be of the whole amount remaining due on the mortgage. 1 If 
the amount deposited is less even by a small amount the deposit is not proper 2 and 
interest will not cease to run pro tanlo? Even a bona fide mistake in calculation 
will not excuse the person making a deposit from a strict compliance with the pro¬ 
visions of the section. 4 If, however, such person first makes an insufficient deposit 


. —Deposit without formal order of appoint¬ 
ment is invalid.) .. 

(’26) 13 AIR 1926 All 665 (666): 48 All 611: 
96 1. C I. (DB), Gokul Kalmar v. Chandar 
Sekhar. 

t(’38) 25 AIR 1928 Mad 405 ( 408): 182 Ind 
Cas 287 (DB), Support Chettiar v. Rangan 
Chftty. (In the case of minor mortgagee a 
deposit into Court becomes effective only 
from the date when he is properly repre- 
' seated by a guardian.) 

3. C23) 10 AIR 1923 All 183 (184): 45 All 
273: 71 Ind Cas 278 (DB), Khannu Mai v. 
Indrapol Singh. (Confirming the view of 
Lindsay, J., in AIR 1922 All 147: 44 All 

102 on Letters Patent appeal.) 

(’03) 27 Bom 23 (27, 28): 4 Bora L R 714 
(DB), Pandurang v. Mahadaji. 

(‘14) 1 AIR 1914 Oudh 107 (108): 16 Oudh 
Cas 261: 22 Ind Cas 245, Shiv Nath Singh 

v. Mono ha r Lai. _ _ 

[See however (’28) 15 AIR 1928 All 311 (312): 
50 All 655: 108 Ind Cas 570 (DB), Ganesh 
Lai v. Rohni Rukumdhuj. (Procedure in S. 

103 is consequent upon the deposit having 
been made and not precedent to an inten¬ 
tion to make a deposit.) I 

4. (’03 ) 27 Bom 23 (28, 29): 4 Bom L R 

714 (DB), Pandurang v. Mahadaji. 

(’23) 10 AIR 1923 All 183 (184): 45 All 273: 
71 I. C 278 (DB), Khannu Mai v. Indrapal 

ft# Jt 

5 (’14) 1 A I R 1914 Oudh 107 (108): 16 
Oudh Cas 261: 22 Ind Cas 245, Shivnath 
Singh v. Manohar Lai. 

(’28) 15 AIR 1928 All 311 (312): 50 All 655: 
108 I. C. 570 (DB), Ganeshi Lai v. Rohm 

6 R {^)^ U ^KIR 1922 All 355 ( 355): 44 All 
64 : 64 Ind Cas 413 (DB), Sheo Saran v. 

7 ^ra/^lO^AIR 1923 All 183 (184): 45 All 
273: 71 Ind Cas 278 (DB), Khannu Mai v. 
Indrapal Singh. 


Section 83-Note 17 

1. (’05) 27 All 178 (181, 182): 1 All L Jour 

579 (DB). Rugad Singh v. Sat Narain 
Singh. (After execution of a mortgage-deed 
mortgagor executing a simple money bond 
in favour of the mortgagee—Simple bond 
containing a condition that the mortgaged 
property shall not be redeemed until the 
bond was paid off—Mortgagee depositing 

money due on the mortgage only— Held, he 
could do so.) 

C02) 24 All 461 (463): 1902 All W N 135 
(DB), Behari Lai v. Ram Ghulam. (Where 
no stipulation or covenant has been made 
between the contracting parties a 1 : to the 
repayment of a sum borrow* 1, the lender 
is entitled to decline to receive payment of 
a 6um due to him in instalments and lie can 
claim that the whole sum due be paid at one 
and the same time ) 

(’29) 16 AIR 1929 P C 243 (246): 51 All 
686: 56 Ind App 339: 119 Ind Cas 612 
(PC), Sahib Chandra V. Lachmi Narain. 

2. (’21) 8 AIR 1921 All 280 (281): 68 Ind 
Cas 563 (DB), Debi Prasad \. Kedar Singh. 

t(’17) 4 AIR 1917 Mad 922 (924): 34 Ind 
Cas 825 (DB), Subbai Goundan v. Patam 
Goundan. 

(’32) 19 AIR 1932 Nag 169 (170): 28 Nag 
I. R 149:140 IndCas40fi (DB), Ramran v. 
Go pal a Patil. 

(’03) 6 Oudh Cas 135 (140), Baldeo Parshad 
v. Inayat Khan. 

3. (03) 6 Oudh Cas 135 (140, 141), Baldeo 
Parshad v. Inayat Khan. 

C86) 8 All 502 (.508): 1886 .All W N 149 

(DB), Deo Dat v. Ram Autar. 

4. (’17) 4 AIR 1917 Mad 922 (923, 924): 34 
Ind Cas 825 (DB), Subbai Goundan v. Pa- 
lani Goundan. (Interest for the day of de¬ 
posit not included in the amount deposited 
through bona fide mistake.) 

(’16) 3 AIR 1916 Oudh 279 (281): 34 Ind 
Cas 690, Gauri Shankar v. Abu Jafar Khan. 
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and as soon as discovers his mistake makes a further deposit which covers 
the difference between the amount due on the date of second deposit and the amount 
of the original deposit, th provisions of the section are complied with on the date 
of the second deposit, and the deposit is effective from that date. 5 In the undermen¬ 
tioned case * where the mortgagor paid into Court the amount determined by the 
Court to be due, it was held that it was a good tender although it was ultimately 
iound on appeal that the mortgagee was entitled to a larger amount. 

The deposit of a larger sum than that due does not render the deposit invalid, 
it cannot be said in such a case that “the amount remaining due on the mortgage” 
has not been deposited within the meaning of the section; for the principle is omne 
tnajus continent in se minus (the greater includes the less.) 6 > 

The amount remaining due includes not only the principal sura but also the 
whole ol the interest which has become due. 7 Section 84 provides that when the full 
amount remaining due on the mortgage is deposited in Court, interest on the principal 
money ceases to run “as soon as the mortgagor or such other person as aforesaid has 
done all that has to be done by him. to enable the mortgagee to take such amount out 

° i , t ie n . otlC€ re( l u iTed by S. 83 has been served on the mortgaged. 19 The 

words and the notice required by S. 83 has been served on the mortgagee” were in¬ 
serted by S. 45 of the Transfer of Property (Amendment) Act, XX of 1929. Before 
this amendment in that section it was held that the sufficiency of the deposit was to 
be determined on the date of the deposit and that if interest was calculated up to the 
date of the deposit and included in it, the deposit was sufficient and valid. 8 

The addition of the words “and the notice required by S. 83 has been served 
on the mortgagee shows that the mortgagee is now entitled to interest up to the 
date of service of the notice of deposit on him. The question, however, arises, whe- 
t ? er .j If necessary that interest up to the date of service of notice of the deposit 
should be calculated beforehand and paid into Court along with the principal sum, 
or, whether it is a sufficient compliance with the section if interest is paid first up to the 
date of the deposit and then, after service of notice, further interest from the date of the 
deposit up to the date of service of notice. The question came up for decision be¬ 
fore the Allahabad High Court in Kushal Singh v. Ram Kishun, 9 and the Court ob- 
served as follows: 


^ le amending Act XX of 1929 the words “and the notice required 
by S. 83 has been served on the mortgagee” have been added to para. 1 of 
5. 84 and the contention is that a deposit to be a valid and legal deposit has 
got to calculate the interest not only up till th e date of the deposit but up 


(Interest for one year not included in the 
amount deposited through bona fide mis¬ 
take.) 

Also see Section 84, Note 7. 

5. <*04) 8 Cal W N 216 (218) (DB), Raghub 
Prusti v. Bhobui Sahoo. 

('86) 8 All 502 (508): 1886 All W N 149 
(DB), Deo Dat v. Ram Autar. 

5a. <’12) 16 Ind Cas 374 (375) (Cal), Hari 
Kishen V. Kamaleshur Prasad. 

6. (’23) 10 AIR 1923 Mad 533 ( 534): 47 

Mad 7: 72 Ind Cas 292 (DB), Subba Rao 
v. Balusu Buchi. (Mortgagee becoming ow¬ 
ner of part of mortgaged property—Mort¬ 
gagor depositing whole mortgage-debt.) 

t(’18) 5 AIR 1918 Mad 88 (90): 45 Ind Cas 
638 (DB), Subramania v. N arayanaswami. 

(1601) 77 E R 232 (233, 234): 5 Coke’s Rep 
114, Wade's Case. (Followed in AIR 1918 
Mad 88.) 


(1833) 110 E R 561 (561): 4 B & Ad ' 546, 
Dean v. James. (Do.) 

Also see Section 84, Note 7. m 

7. (’89) 16 Cal 307 ( 309) (PC), Hewanchal 

Singh v. Jawahir Singh. . • 4 

(’29) 16 AIR 1929 Cal 304 ( 305): 119 Ind 
Cas 292 (DB), Bhabani Charan v. Kadam- 
bini Dasi. 

(’86) 8 All 502 ( 508): 1886 All W N 149 
(DB), Deo Dat v. Ram Autar. 

8. (’17) 4 AIR 1917 Mad 922 (924): 34 Ind 
Cas 825 (DB), Subbai Goundan v. Palani 
Goundan. 

(’39) 26 AIR 1939 Mad 503 (504), Naraya■ 
naswami v. Ramaswami. (Case before am¬ 
ending Act XX of 1929.) 

(’23) 10 AIR 1923 All 24 (25): 70 Ind Cas 
811 (DB), Pandit Jiva Ram V. Thakurain 
Khem Kogr. 

9. (’37) 24 AIR 1937 All 706 ( 707, 708): 171 
Ind Cas 813. 
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till the date that the notice required by S. 83 has been served 

on the mortgagee.The submission on behalf of the plaintiff is 

that it is impossible to anticipate when notice would be served, 
for it is conceivable that the notice may sometimes be served even after a year 
from the date of the deposit and from the time that process is issued to the 
defendant, and if the law contemplated that a deposit would become an in¬ 
valid deposit under S. 83 if interest up till the date of the service of the no¬ 
tice was not included in the deposit, it would throw an almost impossible 
burden on the applicant mortgagor and this is not what was contemplated. I 
feel inclined to agree with the contention advanced on behalf of the plain¬ 
tiff-respondent and I hold the view that, if the deposit is a valid deposit on 
the date on which it was made, namely, that if interest has been calculated up 
till the date of the deposit, then all that the defendant can say when notice is 
served on him is that some more interest should be allowed to him and that 
that amount should also be paid to him. The Court on such a plea will find 
out the amount of the interest and will direct the applicant mortgagor to pay 
that amount. If the applicant mortgagor refuses to pay that amount, the 
mortgagee opposite party, might be entitled to refuse to accept the amount; 
but he (the mortgagee) cannot refuse to accept the deposit on the ground that 
the initial deposit was short.” 

. In the absence of any local custom or usage, a mortgagee is not entitled to 
interest both for the day on which the money was advanced and the day on which 
the deposit is made. He can claim interest for one of the two days. 10 In the cal¬ 
culation of interest a fraction of day will be treated as a whole day. 11 

Where a mortgage deed contains a penal clause! in case of default of payment 
of the mortgage-debt within the prescribed period, the mortgagee is entitled to claim 
only a reasonable compensation in case of such default. In such a case it cannot 
be said that the whole of the amount calculated according to the penal clause is the 
“amount remaining due on the mortgage.” The amount remaining due, in such a 
case, would be the amount which the Court ultimately considers as reasonable. There¬ 
fore the person, making a deposit, in such cases, and the mortgagee in refusing a de¬ 
posit as being insufficient always act in peril and one or the other may suffer by an 
adverse decision of the Court. 12 As observed by Varadachariar, J., in Muthia Chet - 
tiar v. Ramamoorlhi 13 : 

“The fact that for one reason or another there may be uncertainty or 
difference between the parties as to what the amount so due is, cannot be held 
to preclude the operation of Ss. 83 and 84. The difference between the 
parties may arise either on a question of fact as, for instance, a dispute as to 
part payment, or on a question of law, like the effect of a penal provision in 

the document.It is no doubt true that the amount that may ultimately 

be fixed as reasonable compensation under S. 74, Contract Act, will depend 
upon the discretion of the Court, and either party to the proceedings under S. 


10. (’03) 8 Cal W N 216 (217, 218) (DB), 

Rag hub Prusti v. Bhobui Sahoo. 

(’17) 4 AIR 1917 Mad 922 (923): 34 Ind Cas 
825 (DB), Subbai Goundan v. Palani Goun- 
dan. 

11. (’17) 4 AIR 1917 Mad 922 (923, 924): 
34 Ind Cas 825 (DB), Subbai Goundan v. 
Palani Goundan. 

12. (’39) 26 AIR 1939 Mad 503 ( 504, 505), 
Narayanaswami v. Ramaswami. 

(’22) 9 AIR 1922 Nag 199 (200): 18 Nag L 
R 47: 65 Ind Cas 174, Tarachand v. Nara- 
yon. 

t (’35 ) 22 A I R 1935 Mad 1072 (1073) : 159 


Ind Cas 867 (DB), Muthia Chettiar v. Ra- 
uamoorthi. 

*(’16) 3 AIR 1916 Mad 558 (559, 560): 39 
Mad 579: 30 Ind Cas 497 (DB), Ayyakutti 
Mankondan v. Periyasami Kavundan. 

[Sep also (’32) 19 AIR 1932 Nag 169 (170, 
171): 28 Nag L R 149: 140 Ind Cas 406 
(DB), Ramrao V. Gopala Patil. (Section 
does not require deposit of an amount cal¬ 
culated in accordance with the penal pro¬ 
vision of the bond.) ] 

13. (’35) 22 AIR 1935 Mad 1072 (1073): 159 
Ind Cas 867 (DB). 
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83 may run a certain amount of risk, if it should turn out that the Court in 
which a suit is subsequently brought takes one view or another as to the cor¬ 
rectness of the amount deposited or the amount legally payable under the 
document. This is an element of risk which many suitors run in various pro¬ 
ceedings and does not seem to us sufficient justification for denying to the 
party who is ultimately found to have been right in the attitude that he took 
up in the deposit proceeding, the benefit of section 84, Transfer of Property 
Act.” 

As to whether a mortgagee, who in order to save the mortgaged property from 
sale for arrears of Government revenue payable by the mortgagor pays such arrears, 
is entitled to add the amount so paid to the principal money for the purpose of as¬ 
certaining the total amount due, see Section 72. 

Money paid by a mortgagee under S. 171, Bengal Tenancy Act, to protect the 
mortgaged property from a sale which is advertised to take place at the instance of 
the landlord in execution of a decree for rent, does not become part of the mortgage- 
money so as to entitle the mortgagee to treat it as included in the amount remaining 
due on his motgage. The reason is that that section itself creates a statutory mortgage 
for such amount in favour of the mortgagee, which gives him priority even over his 
own mortgage. 14 

A mortgagee who is entitled to possession under the terms of his mortgage is 
entitled to include, in the amount remaining due, costs of the suit to obtain posses¬ 
sion. 15 In the undermentioned case 16 a prior mortgagee obtained a decree on his 
mortgage without impleading the subsequent mortgagee. The subsequent mortgagee 
deposited money under this section and claimed redemption. The prior mortgagee 
claimed the costs of his suit, the costs of the final decree proceedings and the costs 
of execution. It was held that since the subsequent mortgagee was not added as a 
party by the mortgagee to his suit, he could not be made liable for costs and that 
the deposit without the casts was sufficient. 

Under S. 76, cl (g) there is a statutory liability on a mortgagee in posses¬ 
sion to keep accounts of all sums received and spent by him as such mortgagee and 
to give the mortgagor, at his request, a true copy of it. In the undermentioned case 17 
a mortgagor made a deposit but the mortgagee in possession refused to accept the 
deposit as being insufficient but without making any statement as to the realisations 
from the property. It was held that the mortgagee could not keep the mortgagor 
guessing as to the income he derived from the mortgaged property and that the de¬ 
posit was therefore valid for the purpose of stopping the running of interest. In 
another case 18 a usufructuary mortgage deed provided that the mortgagee should 
take the income of the land in lieu of interest but that, if he was prevented from 
getting possession, interest would be charged at a certain rate. The mortgagee got 
possession only of a portion of the land. The mortgagor subsequently sold the pro¬ 
perty to a third person and the purchaser deposited only the principal amount. The 
mortgagee claimed proportionate interest for the portion of the land of which he 
did not get possession. It was held that when the stipulation about delivery of pos¬ 
session was broken the mortgagee’s right was to claim the whole of the interest 


14. (’15) 2 AIR 1915 Cal 498 (500): 29 Ind 
Cas 929 (DB), Manmatha Nath v. Sarat 
Chandra. 

15. (’88) 1 C P L R 154 (155), Balaram v. 

Nami ram. 

16. (’36) 23 AIR 1936 Nag 128 (129, 130): 
I L R (1936) Nag 9: 164 I. C. 1098, Bal- 
want Maruti v. Keshao. 

17. (’27) 14 AIR 1927 Nag 138 (138): 99 

Ind Cas 630, Ramlal v. Nmraymnrao. (Depo¬ 
sit and notice ander S. 83 mast be regard¬ 


ed as clear demand for statement of accounts 
which the mortgagee is bound to comply 
under S. 76 (g).) 

18. (’29) 16 AIR 1929 Cal 304 (306): 119 
Ind Cas 292 (DB), Bhabani Charan v. Ka- 
dambini Dasi. 

19. (’45) 32 AIR 1945 Mad 46 (46), Rama- 
krishniah v. Krushi Vidyalaya Sangam. (There 
is no provision in S. 83, for an enquiry as 
to the sum due by the mortgagor to the 
mortgagees.) 
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agreed upon. The mortgagee was bound to give an account of the income he re¬ 
ceived from the mortgaged property. Till this was done it was impossible for the 
purchaser to know whether any interest was due. The deposit was, therefore, under 
the circumstances, held valid. 

As to the question whether a mortgagee is entitled to claim the value of im¬ 
provements made by him on the mortgaged property along with the principal money 
as the amount remaining due on his mortgage, see S. 63A and S. 72. 

It may be noted that the Court in which proceedings under this section are 
taken cannot decide the dequestion of the sufficiency or insufficiency of the deposit, 
its functions under the section being only ministerial and not judicial. 19 That question 
can be decided in the subsequent suit instituted by the mortgagor or the mortgagee 
as the case may be. 

18. “The Court shall thereupon cause written notice of the deposit 
to be served on the mortgagee.” — When a deposit is made under this section, 
it is the duty of the Court to cause a written notice of the deposit to be served on the 
mortgagee. It is no part of the duty of the person making the deposit to get the ser¬ 
vice effected. That duty is cast by the section on the Court. 1 The duty of the per¬ 
son is over when, after making the deposit, he applies for issue of notice, giving the 
correct address of the mortgagee, 2 and paying process fees. 3 The question is now-, 
however, only academic. Under S. 84 as amended by the Act of 1929, interest cea¬ 
ses to run only on service of notice (see S. 84, Note 11). 

In the undermentioned case 4 a mortgage deed provided that the redemption 
thereof shall take place in the fallow season. The mortgagor deposited money in 
Court in the fallow season but when notice of the deposit was served on the mortga¬ 
gee crops had been raised on the land. It was held that the deposit was valid and 
that the time taken in the service of notice would not affect its validity unless the 
mortgagor himself was responsible for the delay caused in the service of the no¬ 
tice. 

19. “Verified in manner prescribed by law for the verification of 

plaints.”— As to verification 9 f plaints, see 0. 6 R. 15 of the Code of Civil Pro¬ 
cedure. 

The provision that the petition should be verified in the manner prescribed 
for verification of plaints, does not, however, warrant the inference that the pro- 


08) 5 A I R 1918 Mad 88 (92): 45 I. C. 
638 (DB), Subramania v. Narayanaswami. 
(Per Napier, J.) 

1*26) 13 AIR 1926 Oudh 113 (115, 116): 91 
Ind Cas 258, Abu Jafar v. Raghoindra Pra- 
tab Saki. (Distinction must be drawn bet¬ 
ween a deposit of the mortgage-money under 
S. 83 of the Transfer of Property Act, with¬ 
out any decree of the Court, and a depoait 
of the amount declared due under O. 34 R. 
7 of the Code of Civil Procedure. In the case 
of a deposit under S. 83, there is no adju¬ 
dication by the Court of the amount of 
mortgage-money due—The account has still 
to be taken—If the mortgagee refuses to ac¬ 
cept the money, whether properly or impro¬ 
perly, the mortgagor comes into Court un¬ 
der O. 34 R. 7 asking to h*ve an accmint 
taken and the amount due declared—When 
he does this he may be expected to include 
in hia claim anything which will be due to 
him up to the date fixed for redemption.) 

Section 83—Note 18 

1. (’23) 10 AIR 1923 All 24 (25): 70 Ind 


Cas 811 (DB), Jiva Ram v. Thakurain Khem 
Koer. 

(’21) 60 Ind Cas 454 (455) (DB) (Cal), 
Nibaranchandra v. Parbaticharan Naskar. 
(It is not necessary for the person making 
deposit to prove that the Court did its duty 
and served the notice on the mortgagee.) 

2. (’23) 10 AIR 1923 All 24 (25): 70 Ind Cas 
811 (DB), Jiva Ram v. Thakurain Khem 
Koer. 

(’17) 4 AIR 1917 Mad 922 (924): 34 Ind 
Cas 825 (DB), Subbai Goundan v. Palani 
Goundan. 

(’10) 8 Ind Cas 763 (764) (DB) (Mad), 

Krishnaswami Chettyar v. Thippa Ramaswa- 
mi Chettyar. 

Also see S. 84 Notes 10 and 11. 

3. (’17) 4 AIR 1917 Mad 922 (924): 34 Ind 
Cas 825 (DB), Subbai Goundan v. Palani 
Goundan. 

4. (’22) 9 AIR 1922 Oudh 17 (17): 70 Ind 
Cas 494, .Sanf Ram v. Jarbhandan. 
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ceedings under the section are proceedings in a regular suit or that the order made 
upon the petition has the force of a decree in a suit. 1 (See Note 3.) ,, 

20. Mortgagee must accept deposit in full discharge of amount due. 

— I he words “stating the amount then due on the mortgage and his willingness to 
accept the money so deposited in full discharge of such amount” make it clear that 
whatever may be the amount of the debt due according to the calculations of the 
mortgagee he will have to accept the amount deposited (if he wishes to accept it at 
all) in full and not in partial discharge of the liability. 1 The mere fact that the 
mortgagee has stated in his petition for withdrawal of the amount, that he reserves 
his right to recover further amounts due on the mortgage will not have the effect 
of preventing the mortgage-debt from being discharged in full. 2 The, Court, in fact, 
has no jurisdiction to allow the mortgagee to withdraw the amount upon any other 
condition unless the mortgagor’s consent is obtained thereto. 3 As was observed by 
their Lordships of the Privy Council in Ramachandra Marwari v. Ranee KeshobaU 
human it was not contended, it could not be contended with any show of reason, 
that either the High Court or the Subordinate Judge had, save with the consent of 
the mortgagor or his representatives, any jurisdiction to permit the money deposit- 

a l i° l drawn ou . t °i Court on an y te rms other than those imposed by the statute.” 
As has been seen in Note 3 the object of the section is to enable a mortgage being 
discharged without any litigation 5 and though it may cause some disadvantage to 

the mortgagee it confers some benefit also on him inasmuch as he gets the money 
without any litigation. 6 J 


Where the person making the deposit consents to the mortgagee drawing out 
the money deposited in part satisfaction of the amount due under the mortgage, the 
withdrawal by the mortgagee will not operate as an extinguishment of the mortga¬ 
ge,' as would be the case in the absence of such consent. 

r i! > ‘ Ul .» 'V 

A mere deposit by itself does not extinguish the mortgage.® It will be extih- 
guished only in two cases, namely— - * . * ; om 


Section 83—Note 19 

1. (’90) 13 Mad 316 (318) (DB), Tatayya v. 
Pichayya. 

Section 83—Note 20 

1.{(’90) 13 All 195 (199, 200): 1890 All W 
N 228 (DB), Anandi Ram v. Dur Najaf Ali 
Begum. 

t ( 09) 36 Cal 840 ( 853, 855): 36 Ind App 85: 
2 Ind Cas 935 (937) (PC), Ramchandra V. 
Rani Keshabati Kumari. 

( 03) 25 All 179 (180): 1903 All W N 2 
(DB), Dal Singh v. Pitam Singh. 

(’16) 3 AIR 1916 Oudh 279 (281): 34 Ind 
Cas 690, Gauri Shankar v. Abu Jafar Khan. 
(The mortgagee is not bound to accept any¬ 
thing less than the full amount that is owing 
to him and he cannot be damnified by any 
mistake made by the mortgagor in making 
the tender. There is no via media in the 
matter.) 

( 01) 14 C P L R 49 (52), Rupchand v. Pan- 
nalal. (Mortgagee is not bound to accept 
insufficient tender.) 

( 88) 1 C P L R 154 (156), Balaram v. Na- 
nuram. (Do.) 

(’42) 29 AIR 1942 Mad 592 (594) (DB), MU 
nakshi Ayyar v. Janaki R. Achalier. (After 
the mortgagee accept the tender under S. 
83, he is not entitled to claim any farther 
relief as against the mortgagor or the per¬ 
son making the deposit.) 


2. (’90) 13 All 195 ( 200): 1890 All W N 228 
(DB), Anandi Ram v. Dur Najaf AU Be¬ 
gum. - (Statement in a petition for with¬ 
drawal that the mortgagee reserved his lights 
in respect of the money paid for arrears of 
revenue.) 

3. (’03) 25 All 179 (180): 1903 All W N 2 
(DB), Dal Singh v. Pitam Singh. 

4. (’09) 36 Cal 840 (852, 853): 36 Ind App 

85: 2 Ind Cas 935 (937) (PC). ‘ . . „ 

5. (’90) 13 All 195 (199): 1890 All W N 228 
(DB), Anandi Ram v. Dur Najaf Ali Bt' 

*0 bal 

6. See (’90) 13 All 195 (199, 200): 1890 AM 

W N 228 (DB), Anandi Ram ,v. Dur Najaf 
Ali Begum. (This section was passed not 
only in the interest of mortgagors but ia the 
interest of mortgagees.) r i V. 

7. (’10) 32 All 142 (144): 5 Ind Cas 518 
(518) (DB), Hardial v. Pirthi Singh. > 

8. f(’24) II AIR 1924 All 26 (28): 45 All 

592: 74 Ind Cas 763, AhmaduUa v. Abdul 
Rahim. • - ’ 

t(’07) 34 Cal 223 (228): 5 Cal L Jour 192 
(DB), Satyabali Behara v. Mt. Hirabati. 

(’07) 31 Bom 527 (533): 9 Bom L R 958 
(DB), Rukminibai v. Venkatgsh. 

(’41) 28 AIR 1941 Cal 18 (19): 192 Ind Cas 
781, Horay Krishna Naskar v. Sashi Bhur 
san. 

[But see (*05 ) 27 All 178 (181, 182): 1 AH 



POWER TO DEPOSIT MONEY IN COURT 


[S 83 N 20] U21 

(1) by the mortgagee accepting the deposit in full satisfaction of the claim 9 
and 

(2) by redemption of the mortgage by the mortgagor or other persons men¬ 
tioned in S. 91 in a suit for redemption. 10 

As was observed by their Lordships of the Allahabad High Court in Ahmadulla v. 
Abdul Rahim .: 11 

“The question is whether the making, by a mortgagor, of a deposit un¬ 
der S. 83 of the Transfer of Property Act, ipso facto extinguishes the mort¬ 
gage in spite of the fact that the mortgagee has refused to accept the depo¬ 
sit. In our opinion that question can only be answered, as it was answered by 
the lower appellate Court that the mortgage is not extinguished. The par¬ 
ties remain in the relationship to one another of mortgagor and mortgagee. 
It is for the mortgagor, dissatisfied with the action of the mortgagee in re¬ 
fusing to accept the money deposited in full satisfaction of the mortgage, to 
bring a suit for the enforcement of his legal rights. Unless and until he 
does so successfully, the mortgage still subsists.” 

It follows that the refusal by the mortgagee to accept the deposit in full discharge 
of the mortgage will not make him, where the mortgage is one with possession, a 
trespasser from the date of such refusal. 12 The only effect of the refusal is to ren¬ 
der him liable to the consequences referred to in Ss. 76 (i) and 84. 13 Nor is the 
mortgagor estopped from applying for relief under the Bengal Money-Lenders Act 
(1940), merely by reason of his deposit under this section. 13 * 


L Jour 579 (DB), Rugad Singh v. Sat Na- 
rain Singh. (The effect of deposit i6 to sa¬ 
tisfy and discharge the mortgage fully. 
Thenceforth there is no longer any subsist¬ 
ing mortgage which can be enforced or re¬ 
deemed.)] 

9. (’41) 28 AIR 1941 Cal 18 (19): 192 Ind 
Cas 781, Horay Krishna Naskar v. Sashi 
Bhusan. 

10. (’24) 11 AIR 1924 All 26 (28): 45 All 
592: 74 Ind Cas 763 (DB), Ahmadullah v. 
Abdul Rahim. 

11. (’24) 11 AIR 1924 All 26 (28): 45 All 
592: 74 Ind Cas 763 (DB). 

12. * (07) 31 Bom 527 (533): 9 Bom L 

R 958 (DB), Rukhminibai v. Venkatesh. 

*(t)7) 34 Cal 223 (228): 5 Cal L Jour 192 
(DB), Salyabadi Behara v. Ml. Hirabati. 

(’25) 12 AIR 1925 Rang 13 (14): 2 Rang 
382 : 84 Ind Cas 395, Ma Nyo v. Maung 
Hla Ba. 

(*36) 23 AIR 1936 Cal 200 (202): 162 Ind 
Cas 709, Raj Mohan v. Sarada Char an. 
(The suit which a mortgagor brings 
when the deposit is refused by the mortga¬ 
gee or when the amount of the 

usufruct received by the mortgagee has sa¬ 
tisfied the mortgage or where by such re¬ 
ceipts he has overpaid himself is still a suit 
for redemption.) 

[See also <’15) 2 AIR 1915 Mad 654 (655): 
27 Ind Cas 162 (DB), Balasidhantam v. 
Perumal Chatty. (In a suit by landlords 
against their tenants for ejectment and for 
arrears of rent, the tenants pleaded that the 
transaction between the parties was only a 
mortgage by conditional sale, that they had 
deposited the mortgage amount in Court un¬ 


der S. 83 of the Transfer of Property Act 
and that as the plaintiffs (the mortgagees) 
had refused to receive the same from Court, 
they were debarred from suing for any rent 
subsequent to the date of deposit and from 
ejecting the tenants. It was held that the 
mere deposit did not put an end to the te¬ 
nancy and that the plaintiffs were entitled 
to sue for possession and rent.)] 

13. (’36) 23 AIR 1936 Cal 200 (202): 162 
Ind Cas 709, Raj Mohan v. Sarada Charan. 
(Interest ceases to run and mortgagee be¬ 
comes accountable to the mortgagor for pro¬ 
fits. ) 

(’16) 3 AIR 1916 Oudh 279 (281): 34 Ind 
Cas 690, Gouri Shankar v. Abu Jafar Khan. 
(Interest ceases to run on a valid deposit 
being made.) 

*(’07) 31 Bom 527 (533): 9 Bom L R 958 
(DB), Rukhminibai v. Venkatesh. (Mort¬ 
gagee becomes accountable to the mortga¬ 
gor for profits.) 

•(’07 ) 34 Cal 223 (228): 5 Cal L Jour 192 
(DB), Salyabadi Behara v. Mt. Hirabati. 
(Interest ceases to run and mortgagee be¬ 
comes accountable to the mortgagor for 
profits.) 

(’25) 12 AIR 1925 Rang 13 (14): 2 Rang 
382 : 84 Ind Cas 395, Ma Nyo v. Maung Hla 
Bu. (Mortgagee becomes accountable to the 
mortgagor for profits.) 

13a. (’44) 31 AIR 1944 Cal 288 (289): I L R 
(1944) 1 Cal 321: 217 Ind Cas 87, Sm. Me- 
herunnisa Bibi v. Satish Chandra. (As long 
as bis equity of redemption remains in tact, 
the mortgagor cannot be prevented from 
taldag advantage of the Bengal-Money-Len- 
ders Act.) 
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The refusal by the mortgagee to accept the deposit ppts an end to. the pro¬ 
ceedings under this section. The Court has no jurisdiction to pay the money to the 
mortgagee subsequently unless there is a fresh tender by the mortgagor. 14 

21. “On depositing in the same Court the mortgage-deed and all 
documents in his possession or power relating to the mortgaged property.” 

—Before the mortgagee can take out the money deposited by the mortgagor, it is 
necessary for him to deposit in the same Court in which the money is deposited, the 
mortgage deed and all other documents in his possession or power, relating to the 
mortgaged property. 1 Before the amendment of 1929 (See Note 1) the section 
provided merely for the deposit of the mortgage deed; but the rules framed by the 
High Courts of Calcutta, Madras and Bombay with reference to the section provided 
also for the deposit of the other documents of title that were in the possession of 
the mortgagee. The validity of these rules was doubted. 2 (See Note 22.) The am¬ 
endment now makes the position clear. (See also Notes on S. 60.) 

22. The third paragraph.— As seen in Note 1 the whole of the third pa- 
ragraph was added by the amending Act of 1929. The reason for the amendment 
is as follows: According to rules framed by the High Courts of Calcutta, Madras 
and Bombay with reference to this section, the mortgagee, before he could take out 
the money deposited under the section, was required to file all documents of title 
that were in his possession and also a draft re-conveyance or an acknowledgment 
just as he was required to do under S. 60. The validity of these rules was doubted 
by the learned authors Shephard and Brown in their commentaries on this section 
on the ground that the functions of the Court under the section being ministerial the 
Court had no power to take such steps. 1 The learned authors observed: “It seems 
doubtful whether these rules are not ultra vires. It may be suggested that the sec¬ 
tion was intended for the simplest cases only, and that a provision for the return of 
documents other than the mortgage deed, and for a reconveyance or acknowledg- 
ment was advisedly omitted.” The amendment now makes the position clear. 2 (See 
also Notes on section 60.) ' ' 

23. Security bond, if can be taken under the section.— This section 
does not authorise a Court to take a security bond from any party to the proceed¬ 
ings thereunder. 1 


84. When mortgagor or such other person as aforesaid has 
Cessation of in- tendered or deposited in Court under section 83 the 

tere . sts -. amount remaining due on the mortgage, interest on the 

principal money shall cease from the date of the tender or *[in the case 
of a deposit, where no previous tender of such amount has been made] 
as soon as the mortgagor or such other person as aforesaid has' done all 
that has to be done by him to enable the mortgagee to take such am ount 

out of Court, b [and the notice required by section 83 has been served on 
the mortgagee: . # 


14. (’24) 11 AIR 1924 Pat 41 (41, 42): 73 Ind 
Cas 1053 (DB), Mt. Ratna Koer v. Nanha - 
ki. 

(’40 ) 27 AIR 1940 Pat 18 (19): 184 Ind Cas 
225, Dhanukhdhari v. Jethan Singh. 

Section 83—Note 21 

1. (’38 ) 42 Cal W N 1177 (1179), Ahammad 
Sikaar v. Surjya Kumar Indu. 

2. See Shephard and Brown, Commentaries on 
the Transfer of Property Act , 7th Edn- 1910. 

pages 351, 352. 


Section 83—Note 22 

1. Shephard and Brown, Commentaries on 
the Transfer of Property Act, 7th Edn., 
1910, pages 351, 352. 

2. See the Report of the Special Committee 
printed on page 85 (124). 

Section 83—Note 23 

1. (’24) 11 AIR 1924 Pat 41 (42): 73 Ind 
Cas 1053 (DJB), Mt. Ratna Koer v. Mt. Nan - 
haku • t • t ■, i : • 
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■ Provided that, where the mortgagor has deposited such amount 
without having made a previous tender thereof and has subsequently with¬ 
drawn the same or any part thereof, interest on the principal money shall 
be payable from the date of such withdrawal.] 

Nothing in this section or in section 83 shall be deemed to deprive 
the mortgagee of his right to interest when there exists a contract that he 
shall be entitled to reasonable notice before payment or tender of the mort¬ 
gage-money . c [and such notice has not been given before the making of 
the tender or deposit, as the case may be. ] 

a. These words were inserted, by Section 45 of the Transfer of Property (Amendment) 

Act, 1929t (XX of 1929). 

b. These words were substituted for the words “as the case may be,” ibid. 

c. These words were addpd by Section 45, ibid. 


Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. “Mortgagor or such other person as 

aforesaid. 1 * 

4. “Mortgagee.” 

5. “Has tendered.” 

6. “Deposited in Court.” 

7. “The amount remaining due on the 

mortgage. 1 * 

8. When interest ceases in case of ten* 

der. 

9. Deposit where no previous tender has 

been made. 

10. “Has done all that has to be done. 

out of Court.” 


11. Service of notice on mortgagee. 

12. Deposit is only a kind of tender. 

13. Withdrawal of deposit by the mort¬ 

gagor. 

14. Notice before payment or tender. 

15. Notice before payment is not neces¬ 

sary when mortgagee demands mort- 
gage-money. 

16. Refusal of tender and costs. 

17. Plea as to insufficiency of tender or 
deposit. 

18. Section 14 of Bombay Regulation V 
of 1827 and section 84. 

19. Tender and deposit in possessory 

mortgages. 


TOPIC INDICATOR 


Benefit of tender by mortgagor whether can be 
taken by persons other than mortgagor. See 
Note 3. 

Cessation of interest in case of deposit or 
tender. See Note 2. 

Essentials of a valid tender— 

Money must be ready to be paid. See 
Note 5. 

Tender must be in current coin. See Note 
5. 

Tender must be at proper time and 


place. See Note 5. 

Tender must be made to proper person. 
See Note 5. 

Tender must be unconditional. See Note 
5. 

Stipulation for notice before redemption. See 
Note 14. 

Tender or deposit, by whom to be made. See 
Note 3. 

Tender in case of minor mortgagor. See 
Note 3. 


1. Legislative changes.— Section 45 of the Transfer of Property (Amend¬ 
ment) Act, 1929 (XX of 1929) has introduced the following changes in this sec¬ 
tion: 


(1) The words “in the case of a deposit where no previous tender of such 
amount has been made” have been added. See Note 9. 

(2) The words “and the notice required by S. 83 has been served on the 
mortgagee” have been substituted for the words “as the case may be.’* 
(see Note 11). 

(3) Paragraph 2 is new. See Note 13. 

(4) The words “and such notice has not been given before the making of 
the tender or deposit, as the case may be” have been added to the last 
paragraph. See Note 14. 
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2. Scope of the section. — After the mortgage-money has become payable 
and before the right to redeem the mortgage is barred, the mortgagor has the fol- 
lowing alternative remedies open to him— 

(1) he may pay or tender the mortgage-money to the mortgagee at a proper 
time and place under S. 60; 

(2) he may deposit the amount in Court under S. 83; or 

(3) he may bring a suit for redemption under S. 91. :1 

When the mortgagee accepts the payment under the first alternative or the 
deposit in the second alternative, the mortgage-debt is fully discharged. But where 
the mortgagee refuses to accept such tender or deposit this section comes into ope¬ 
ration. It penalises the mortgagee for his refusal to accept the m r oney when offered 
and the penalty is the cessation of interest on the principal amount 2 — 1 

(1) in the case of a tender, from the date of tender (see Note 8), and 

(2) in the case of a deposit in Court— 

(a) as soon as the mortgagor or such other person as is referred to in 

the section has done all that has to be done by him to enable the 

mortgagee to take such amount out of Court (see Note 10), and , 

(b) the notice required by section 83 has been served on the mortgagee, 
(see Note 11). 

The reason why there is a distinction made between a tender and a deposit, 
in respect of the date from which interest is to cease to run is that a tender to be 

valid must be made to the person who is entitled to it. The mortgagor chooses 

the person and makes the tender. There remains nothing more to be done in the 
case. If the person is th right person, interest ceases from the date of the tender. 
But where a mortgagor deposits money in Court, he has something more to do than 
merely make a deposit. He must also enable the person entitled to the deposit to 
take it out of Court. Hence a duty is cast upon the mortgagor “to do all that has 
to be done to enable the mortgagee to take the amount out of Court,” 3 and, as 
added by the amendment, to see further that the notice of deposit is served on the 
mortgagee. Interest ceases only from the time when he fulfils both these condi¬ 
tions. 

A mere deposit by the mortgagor under S. 83 does not extinguish the mort¬ 
gage , where the mortgagee does not accept it. The only effect of the refusal is to 
render him liable to the consequences referred to in this section and S. 76 (i)» 
See S. 83, Note 20. 

3. “Mortgagor or such other person as aforesaid.”— This expression 
refers to S. 83 which provides that a deposit may be made by the mortgagor or 
any other person who is entitled to institute a suit for redemption. 1 A tender or 
deposit must, in order to have the effect of stopping the interest, be made only by 


Section 84—Note 2 

1. (’01) 4 Oudh Cas 387 (394, 395) (DB), 
Sardar Karam Singh v. Raja Muhammad 
Siddik Khan. 

2. (T8) 5 AIR 1918 Mad 1360 (1362): 40 
Mad 804: 37 Ind Cas 444 (SB), Thevaraya 
Reddy v. Vpnkatachala Pandithan. (Per 
Phillips, J.) 

3. *<T8) 5 AIR 1918 Mad 1360 (1361): 40 
Mad 804 : 37 Ind Cas 444 (SB), Thevaraya 
Reddy v. Venkatachala. (Where mortgagee 
is dead and mortgagor, not being sure as 


to who are the persons entitled to succes¬ 
sion and thus enable to make a valid ten¬ 
der, deposits the money in Court, but with¬ 
draws it before the rightful heira are ascer¬ 
tained, he cannot be said to have done all 
that he could do to enable them to receive 
the money.) 

(’03) 27 Bom 23 (27): 4 Bom L R 714 (DB), 
Pandurang V. Mahadaji. 

Section 84—Note 3 ■ \, 

1. See Note 7 on Section 83. As regards the 
persons, besides a mortgagor who can sue 
for redemption, see S. 91* 
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these persons or their authorised agents, 3 and not by a stranger.® In a case be¬ 
fore the Act, it was held by the Calcutta High Court that a tender by one or some 
of the mortgagors only is not valid unless made with the consent of all of them.®* 

Where the person making a tender or a deposit is a person incompetent to 
contract, such tender or deposit must be made by a legal curator of the property 
of such person; and when there is no such curator, by a guardian ad litem appoint* 
ed by the Court on his behalf. 4 5 


When a tender has been made by the mortgagor, the benefit of it can be ta¬ 
ken by any person, other than the mortgagor, who has instituted a suit for redemp¬ 
tion. Thus, in A. M. K. M. Chettiar v. A. K. M. L. Chcttiar 5 a tender of the mort¬ 
gage-money was made by the mortgagor and was refused by the mortgagee. A sub¬ 
sequent mortgagee thereafter sued to redeem the mortgage and it was held that the 
subsequent mortgagee could claim the benefit of the tender by the mortgagor and 
that he was not liable to pay interest after the date of the tender. 

In L. Khuskal Chand v. Cauri Shanfcar* it has been held by the Lahore High 
Court that where an Official Assignee in insolvency of the mortgagor sells the mort¬ 
gaged property and holds the purchase-money realised from the sale, he does so 
as an admistrator of the estate of the mortgagor and not as an agent of the mort¬ 
gagee. Interest on the mortgages not paid off by him runs, therefore, until the 
date of payment. 

See also section 59A Notes 3 and 4, and section 83 Note 7. 


4. “Mortgagee.” — By virtue of S. 59A the expressions “mortgagor” and 
“mortgagee” in this section will include persons deriving title from them respec¬ 
tively. Thus, the term “mortgagee” would include an assignee of the mortgage 
from the original mortgagee 1 or, where the original mortgagee dies, his heir or 
successor in interest, or the executor or administrator, or a person holding a suo 
cession certificate in respect of the debt. 2 See also section 59A, Note 3. 

5. “Has tendered.” — A tender is an offer of performance of a promise, 
by the promisor to the promisee. The rule regarding tender has been dealt with 
in S. 38 of the Contract Act, 1 the material portion of which run* as follows: 


“Every such offer must fulfil the following conditions: 

(1) it must be unconditional; 


f 


(2) it must be made at a proper time and place, and under such circums¬ 
tances that the person to whom it is made may have a reasonable oppor¬ 
tunity of ascertaining that the person by whom it is made is able and 
willing there and then to do the whole of what he is hound by his pro¬ 
mise to do; 


(3) if the offer is an offer to deliver anything to the promisee, the promisee 
must have a reasonable opportunity of seeing that the thine offered is 
the thing which the promisor is bound by his promise to deliver.” 3 


2. (’18) 5 AIR 1918 Mad 490 (490): 43 Ind 
Caa 126 (DB), Govindan Nair v. Cheruvan- 
na. (A deposit by melcharth holder.) 

(’29) 16 AIR 1929 Mad 230 (233): 52 Mad 
322: 116 Ind Caa 844 (DB), Venkalarama 
Iyer v. Gopalakrishna Pillay. (Tender by 
purchaser of equity of redemption.) 

3. Hal«bury, Laws of England, Vol. 21. p. 149. 
3a. (75) 21 Suth W R 428 (429) (DB), Ram 

Baksh Singh v. Ram Loll Doss, 

4. See Section 103. 

5. (*30) 17 AIR 1930 Ran< 255 (257)« 127 


Ind Cas 594. 

6. (’35 ) 22 AIR 1935 Lah 906 (907) r 161 Ind 
Caa 462. 

Section 84—Note 4 

1. (*24) 11 ATR 1924 Mad 453 (454 ) 80 Ind 
Cas 363 (DB). V. A. Subha Rao v. Ponnam■ 
mol Nadathi. (Suh-mortpapee.) 

2. (’38 ) 25 AIR 1938 All 423 (425): I L R 
(1938) All 767: 176 Ind Cas 509 (FB). Ram 
Go pal v. Lachhman Das. 

Section 8 4 Note 5 

1. Act DC of 1872, 


• TP. 90 
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Tender must be unconditional. 

A tender must not be accompanied by any condition, 3 the. principle.being 
that a party shall not clog his offer with conditions to the prejudice of the. other 
party. 4 Thus, the following are not valid tenders: 

(1) Tender on condition of delivery of title deeds to which the party ten* 
dering is not entitled. 5 

(2) Tender on condition that the creditor should accept it as the whole of 
the balance due. 6 The creditor should not be precluded by the accept¬ 
ance from afterwards claiming that a larger amount is due. 7 

(3) Tender of a larger amount than is due with a demand that the creditor 
should change and give back the balance. 8 

(4) Tender of one entire sum for several debts of unequal amounts sepa¬ 
rately demanded by the creditor. It cannot be considered a valid tender 
in respect of one of such debts. The creditor must have the opportu¬ 
nity of having the amount due by a particular debtor, without taking 
what was offered in respect of the other debts also. 9 

(5) Tender of a part of an entire demand. 10 


In Prannath Roy Chowdhry v. Ram Rutton Rae 11 it was held by their Lord- 
ships of the Privy Council that a tender under protest will not defeat it where the 
words of protest may reasonably be regarded as idle words, but that a payment 
into Court of the mortgage-money accompanied by a petition disputing the mort- 
gagee’s title to foreclosure, and expressing an intention to sue the mortgagee to 


2. (18) 5 AIR 1918 Mad 88 (90): 45 Ind Cas 
638 (DB), Subramania Aiyar v. Nor ay ana- 

swnmi. 

3. *(’22) 9 AIR 1922 P C 347 (349): 69 Ind 
Cas 273 (PC), Narain Das v. Abinash Chan • 
dar. (If the tender is accompanied by a 
condition which prevented it being a per¬ 
fect and complete tender, the other parties 
are under no obligation to accept it) 

(’ll) 34 Mad 320 (322): 12 Ind Cas 502 
(503) (DB), Lai Bachu v. Arcot Naraina • 
swami Mudaliar. (There cannot be a ten? 
der or an agreement to waive tender of an 
unascertained sum—An offer to pay the am¬ 
ount found to be due on a comparison of 
accounts if the payee would execute an in¬ 
demnity bond in accordance with law is not 
a valid tender.) 

C14) 1 AIR 1914 Mad 218 (219): 22 Ind Cas 
551 (DB), Natheir Sahib v. Kadir Moidepn. 

t(’36) 23 AIR 1936 Lah 168 (175, 176): 161 
Ind Cas 251 (DB), Hiralal v. Khizar Hayat- 
khan. (Tender by cheque comprising of two 
items—One item not bound to be accepted 
— Held, conditional tender and hence inva¬ 
lid.) 

(’31) 18 AIR 1931 Nag 91 (93): 130 Ind Cas 

817, Si tar am v. Ramrao. 

4. (1842) 12 L J C P 2 (2, 3), Fort v. Noll. 

5. (T6) 3 AIR 1916 Mad 1143 (1144): 29 
Ind Cas 586, In re Achath Sankaran Nair. 

CIS) 2 AIR 1915 Mad 402 (404): 26 Ind 

Cas 184, Vdr dar ajulu Chetty v. Dhanalak • 
shmi. 

Also see Section 83. Note 8. 

6. (’31) 18 AIR 1931 Nag 91 (93): 130 Ind 
Cas 817, Sitaram v. Ramrao. 


(1815) 171 E R 50 (51): 4 Camp 156, Evans 
v. Judkins. 

(1825) 172 E R 23 (24): 2 C & P 50, Cherni- 
nout v. Thornton. 

(1841) 10 L J Q B 158 (158): 1 QB 409, 
Henwood v. Oliver. (But where the tenderer 
simply says "this is what I owe," It cannot 
be said that it is an attempt to obtain an 
admission from the creditor that nothing 
more is due and the tender is therefore 
good.) 

[See also (T8) 5 AIR 1918 Lah 39 (40): 45 
Ind Cas 175 (DB), Saligram v. Sabghat 
UUah. (Tenderer asking for partial redemp¬ 
tion after the whole amount had become 
due.)] 

7. (1847) 17 L J Q B 5 (6): 11 Q B 130, 
Bowen v. Owen. (Per Erie, J.) 

(1841) 10 L J Q B 158 (158): 1 Q B 409, 
Henwood v. Oliver. 

(1825) 172 E R 24 (24): 2 C & P 51, Pea¬ 
cock v. Dickerson. 

8. (1815) 128 E R 1064 (1064): 6 Taunt 

336: 16 R R 624, Robinson v. Cook. 

(1811) 170 E R 1309 (1309): 3 Camp 70: 13 
R R 755, Batterbee v. Davis. 

9. (1825) 130 E R 530 (534): 3 Bing 304: 11 
Moore P C 72: 4 L J (OS) C P 57, Strong 
v. Harvey. 

10. 04) 1 AIR 1914 Cal 740 (741): 18 Ind 
Cas 442, Satl Prasad Garga v. Manmatha 
Nath Kjit. (Case relating to rent). 

(1848) 136 E R 919 (923): 5 C B 365: 16 L 
J C P 237, Dixon v. Clark. 

(’76) 3 Cal 468 (472): 1 Cal L R 470 (DB), 
Chunder Cant v. Jodoo Nath. 
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recover back the very money tendered is not a valid tender. This view does not 
seem to be in conformity with the English cases which hold that a protest does 
not render the tender conditional but that it merely imports that the party tendering 
does not acquiesce in the demand of the creditors and does not preclude himself from 
recovering the money back, if he could. 12 In the undermentioned cases 13 a tender 
under protest was held not bad in law. In another case 14 a tender reserving a right 
in the party to dispute the amount due was held not to be a conditional tender. 

In Cole v. Black 15 it was held that a party tendering money could not in 
general demand a receipt for the money. But where money was sent by cheque 
with a letter asking for a receipt it was held in Jones r. Arthur 16 that the tender 
was not bad on the ground that it was conditional; the party tendering put the 
cheque out of his power by sending it in a letter and merely requested the credi¬ 
tor to send him a receipt which was not a condition. But a demand for a stamped 
receipt where the party tendering had himself to bear the cost of the stamp 17 or 
for a receipt for the full balance due 18 was held to be a conditional tender. In Jagat 
Tarini Dasi v. Naha Gopal Chahi , 19 it was held by the High Court of Calcutta 
that the asking for a receipt did not vitiate the tender. Under S. 30 of the Stamp 
Act, 1899, a person receiving any money exceeding Rs. 20 in satisfaction or part 
satisfaction of a debt is bound on demand to give a duly stamped receipt. A ten¬ 
der, therefore, of more than Rs. 20 with a demand for a stamped receipt, will, rt 
is conceived, be a valid tender in this country. 

Tender must be made at the proper time and place. 

A tende r^ must b e made a t a proper time and place. The proper time for 

a tender of the mortgage-money is after the mortgage-money_ becomes due. A 

tender before that ti me is prema ture and does not s top the running, of. interest” 

A..tender^must be made at the proper time of_the_ day. What is such time 
is a question of fact depending upon the facts and circumstances of the particular 
case. 21 ^ In an old case it was held thata notice of payment at 3 O’clock, is not for- 


11. (1865) 7 Moo Ind App 323 (359): 4 

Suth W R P C 37 (PC). 

12. (1845) 175 E R 6 (7): 2 C & K 13, Man¬ 
ning v. Lunn. 

(1866) 35 L J C P 293 (294): 1 C P 596: 
13 L T 596: 14 W R (Eng) 893, Scott v. 
Uxbridge & Rickmanswortk Ry. Co. 

(1892) 61 L J Ch 59 (60, 61): (1892) 1 Ch 
1 (10): 65 L T 797: 40 W R (Eng) 214, 
Greenwood v. Sutcliff. 

13. (’36) 23 AIR 1936 Lah 168 (175): 161 
Ind Cm 251 (DB), Hiralal v. Khizar Hay at. 

(1865) 3 Suth W R 184 (186), Hethan Singh 
v. Nurkoo Singh. (Deposit of mortgage-mo¬ 
ney by mortgagor accompanied by protest 
against validity of mortgage.) 

14. (’01) 4 Oudh Cas 355 (359), Salikram 
v. Ashik Husain. (Case of deposit in Court.) 

15. (1793) 170 E R 142 (142): Peake 179: 
3 R R 681. 

16. (1840 ) 59 R R 833 ( 834): 8 Dowl Pr Cas 
442: 4 Jur 859. 

17. (1824) 171 E R 1185 (1186): 1 C & P 
257, Laing v. Meadgr. (Tenderer was oblig¬ 
ed under 43 Geo. Ill, c. 126 to bring a re 
eeipt and require the other party to sign 
it*) 

18. (1842) 12 L J C P 2 (3), Ford v. Noll. 

(1803) 170 E R 733 (734): 5 Esp 48: 8 R 

R 828, Glasscott v. Day. 

19. C07) 34 Cal 305 (320): 5 Cal L Jour 270 


(DB). 

20. C18) 5 AIR 1918 Upp Bur 32 (34): 2 
Upp Bur Ru! 141: 39 Ind Cas 377, Nga Po 
Nvun v. Mi Yin. 

C02) 31 Cal 183 (185) (DB). Eshahuq Mol 
la v. Abdul Bari. (Case of simple bond.) 

t(’14) 1 AIR 1914 Oudh 140 (142): 24 Ind 
Cas 874, Matadin v. Ahmad Ali. (Where 
the parties agree that the morteaee-mone'k 
should be paid in the month of Jeth in a 
year, payment in any other month is not a 
good and valid tender.) 

(’02) 26 Bom 312 (316): 3 Bom L R 939 
(DB), Ram Sonri v. Krishnafi. 

r See aho C20) 7 AIR 1920 All 204 (204) 
42 All 420: 55 Ind Cas 991 (DB). Maho¬ 
med Mushtaq v. Bankey T.al. (Tender made 
within time is valid.) 

(’12) 35 Mad 209 (214): 10 fnd Cas 393 

(397) (DB), Bayya Sao v. Narsinpa Maha- 
patro. (Condition of delivery of possession 
on default—Deposit before delivery of pos¬ 
session, held, premature.)} 

21. (1843) 134 E R 1029 (1038): 6 M & G 
593: 12 L J Ex 477, Startup v. Macdonald. 
(Delivery of oil at 9 P.M. held good tender 
since there was time enough for comnletinc 
the delivery after measuring, etc., before 12 
O’clock.) 

(1843) 152 E R 837 (839): 11 M & W 347: 
12 L J Ex 318, Ishenoood v. Whitmore. 
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feited where there is an attendance for payment before 4 O’clock, the principle 
being that upon an appointment at a give hour, an attendance at any part of the 
hour is sufficient. 22 .. 

As regards the place, the English rule is tha^-in absence of any place_fii- 
ed by the contract between the parties, the debtor must seek out the creditor; 23 
This rule has been followed in India in the undermentionecT cases. 24 Section 49 o f 
the Contract Act, 1872, however, lays down a rule for the appointm ent of a plac e 
of performance where ifTias not been fixe d by the jcontracf and it has been held 
that that rule is intended to apply both to the delivery ~of "goOd g J ariirf~~fn~The~pgy : 

ment of money. 25 -'*** 

' •' * dji'A* 

Money must be ready to be paid* < 


A mere readiness or. willingness on the part_of the mort gagor to .psy^_\ghe» 
ther communicated 26 or not 27 , to the mortgagee, js not a v alid tender . It must be 
shown that the mortgagor was actually ready and wi)ljng_ta pay the money ~IKen 
and there if it could be.received by the mortgagee. 28 Thejnoney mu^nBenFsigi^ 
and at hand and capable of immediate de liver y. 29 It .s hould be actually produc - 


(Party to whom tender of goods is made 
must have reasonable opportunity of inspect¬ 
ing them.) 

22. (1793) 29 E R 975 (975): 4 Bro C C 
432, Knnx v. Simmons. 

23. (1853) 115 E R 1529 (1532): 8 Ex 639: 
22 L J Ex 264, Haldane v. Johnson. 

(1887) 57 L J Q B 134 (135): 20 Q B D 152 
(154): 36 W R (Eng) 224, Robey v. Snae- 
fell Mining Co. 

(’27) 14 AIR 1927 P C 156 (157): 54 Ind App 
265: 5 Rang 451: 102 Ind Cas 610 (PC), 
Soniram Jgetmul v. R. D. Tala and Co., 
Ltd. 

(’05) 7 Bom L R 993 (994) (DB), Puttappa 
v. Virabhadrappa. 

24. (’06) 2 Nag L R 62 (63), Mahadaji v. 
Puiria. (Debtor cannot compel the creditor 
to go to any place the debtor chooses to re¬ 
ceive payment.) 

(’29) 16 AIR 1929 Rang 271 (272): 124 Ind 
Cas 257, Maung Po Thet v. Dow Shwe Myin. 
(Notice that mortgagee should come to 
mortgagor’s place and take money is not va¬ 
lid tender—Mortgagor must go to the mort¬ 
gagee’s place.) 

(’06 ) 30 Bom 167 (171): 6 Bom L R 1038, 
Motilal v. Surajmal. 

C29) 16 AIR 1929 Mad 230 (232): 52 Mad 
322: 116 Tnd Cas 844 (DB), Venkatarama 
v. Gopalakrishna. 

( 07) 9 Bom L R 903 (909), Kedarmal v. Su- 
rajmal. 

(’17) 4 AIR 1917 All 128 (129): 41 Ind Cas 
890, Sri Narain v. Jagannath. 

(’30) 17 AIR 1930 Nag 207 (208): 26 Nag 
L R 300: 121 I. C. 668, Ramchandra Tcj- 

mal v. Mohanlal. 

25. T27) 14 AIR 1927 PC 156 (158): 54 
Ind App 265: 5 Rang 451: 102 Ind Cas 610 
(PC), Soniram Jeetmull v. R. D. Tata and 
Co.. Ltd. (Section 49 however does not get 
rid of inferences that should be justly drawn 
from the terms of the contract itself or from 
the necessities of the case. ) 

C05) 7 Rom L R 993 (994) (DB), Puttappa 
V. Virabhadrappa. 

26. (’18) 5 AIR 1918 Mad 219 (220): 45 Ind 


Cas 437 (DB), Venkatarayanim V. Venkata - 
subhadrayamma. 

t(’29) 16 AIR 1929 Pat 397 (398): 123 Ind 
Cas 796 (DB), Jotilal Sah v. Fateh Bahadur. 
(A telegram from mortgagor to the mortga¬ 
gee asking him to refrain from filing suit 
and promising to pay by a fixed date, or 
a subsequent telegram expressing willing¬ 
ness to pay and informing that amount waa 
ready.) 

(’29) 16 AIR 1929 Rang 271 (272): 124 Ind 
Cas 257, Maung Po Thet v. Daw Shwe Myin. 
(A notice sent by the mortgagor asking the 
mortgagee to come to his place and take the 
money.) 

(’23) 10 AIR 1923 Lah 632 (634): 4 Lah 
406 : 75 Ind Cas 375 (DB), Budhu Ram v. 
Niamat Rai. (Mere notice to redeem.) 

(’99) 1 Bom L R 841 (842) (DB), Mulchani 
Jotiram v. Babaji. (Mere notice to the cre¬ 
ditor of the payment of the principal to a 
third party is not sufficient.) 

(’81) 1881 Bom P J 57 (DB), Pandjirao v. 
Naroji. (A mere notice in a newspaper by 
a mortgagor to a mortgagee to receive the 
mortgage-debt) ' ; 9 

(’98) 22 Bom 440 (446) (DB), Kamaya v. 
Devapa. (Offer by registered letter.) 

(*15) 2 AIR 1915 Mad 210 (216): 38 r Mad 
959 : 23 Ind Cas 581, Sabapathy V. Vanma- 
halinga. (Offer by letter of readiness to 
pay.) 

27. (’18) 5 AIR 1918 Nag 217 (218) : 45 Ind 
Cas 106, Sheoratan v. Biharilal. 

28. t(’29) 16 AIR 1929 Pat 397 (398): 123 
Ind as 796 (DB), Jotilal v. Fateh Baha¬ 
dur. 

C37) 24 AIR 1937 All 122 (123): 167 Ind 
as 313 (DB), Mewa Ram v. Ablak Singh. 
(Validity depends on ability and willingness 
of tenderer to pay in money at the time 
when the tender is made.) 

(T8) 5 AIR 1918 Nag 217 (218): 45 Ind Cas 
106, Sheoratan v. Biharilal. 

29. (1803) 170 E R 733 (734): 5 Esp 48: 8 
R R 828, Glasscott v. Day. 

30t(T4) 1 AIR 1914 All 53 (53): 36 AD 
139: 22 Ind Cas 659 (DB), Chelan Dai 
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_fi<L M Where A offered B a turn of money, mentioning the amount offered, and 
held the money twisted up in bank notes in his hand, it was held that it was 
a sufficient tender but that it would not have been so if the amount had not been 
mentioned. 31 — 

But the actual production of the money may be dispensed with by express 
declaration or equivalent act of the creditor. 32 Actual production is not aUo ne¬ 
cessary where the creditor~Has refused to receive it on the ground that more is 
{fue-^or lliaTlFis too late. 34 Asvvas observeclby STT7 a me s~W i g r a m, V.C., in Hun¬ 
ter v. Daniel ^: *’ 1 he practice oT the Court is not to require the party to make a 
formal tender where, as in this case, from the facts stated in the bill, or from the evi¬ 
dence, it appears that the tender would have been a mere form and the parly to 
whom it was made would have refused to accept the money,” 

See aho the undermentioned cases 36 to the same effect. 

Tender must be current coin. 

A tender must be in the current coin of the realrn^ 7 But where the debt is 


Gobind Saran. (Oiler by letter is not good 
tender.) 

(’99) 1 Bom L R 841 (842) (DB), Mulchand 
Jotiram V. Babaji. 

(’20) 7 AIR 1920 All 204 (204): 42 All 420: 
55 lnd Cas 991 (DB), Mahomed Mushtaq 
V. Bankeylul. (An offer by notice of the 
amount due under a mortgage without pro¬ 
duction of the money.) 

(’03) 5 Bom L R 387 (389), Pestonjee Dada - 
bhai v. Hormasji Manekjee. (The money 
though not actually produced was ready 
there and then for the purpose; but the ne¬ 
gotiations fell through because the mortga¬ 
gee demanded three months’ extra interest— 
Held, actual production was waived.) 

(’23) 10 AIR 1923 Mad 284 (287): 46 Mad 
148: 72 I. C. 868 (DB), Abdul Shaker y. 
Abdul Rahiman. (Evidence showing moft 
gagor’s approach to mortgagee with a per¬ 
son -who had money with him— Mortgagor 
asking mortgagee to take it—Latter refusing 
— Held, this was waiver of actual tender.) 

(1808) 103 E R 714 (714): 10 East 101: 10 
R R 229, Thomas V. Evans. 

31. (1824) 171 E R 1199 (1199): 1 C & P 
288, Alexander V. Brown. - 

32. (’47) 34 AIR 1947 All 68 (70): ILR (1947) 
All 25: 226 lnd Cas 418 (DB), BhagwtU 
Pershad V. Ganga Din. (Where on the of¬ 
fer of the debtor to pay the amount due, the 
creditor mortgagee refuses to accept it rais¬ 
ing a plea that the redemption is prema¬ 
ture, it must be taken that the mortgagee 
has waived the condition of the actual pro¬ 
duction of the money.) 

(1808) 103 E R 714 (714): 10 East 101: 

10 R R 229, Thomas v. Evans. 

33. (1791) 170 E R 101 (101), Black v. 

[See^o (1825) 31 R R 654 (654): 2 C 3 
P 77, Harding v. Davis.] 

si (1852 ) 42 E R 1138 (1140): 2 De C M 
& G 936, Ex-parte John Danks 

35. (1845 ) 67 E R 712 (71i): 4 Hare 420: 
14 L J Ch 194 : 67 R R 114. 

36. (’23) 10 AIR 1923 P C 26 (28): 50 lnd 
App 41: 46 Mad 108: 71 Ibd €aa 1035 (PC), 


Venkalarayanim v. Venkata Subadrayamma. 
(Mortgagor asking by letter the amount due 
—Mortgagee replying that no amount need 
be paid as he had become purchaser but 
giving the amount— Held, reply did not am¬ 
ount to refusal of tender. Hunter v. Daniel. 
(1845 ) 67 E R 712 followed.) 

(’30) 17 AIR 1930 Rang 255 (256): 127 lnd 
Ca9 594, A. M. K. M. Chetlyar Firm v. A. 
K. M. L. Chettyar Firm. (Mortgagor asking 
mortgagee to accept mortgage-money—Mort¬ 
gagee refusing—There was valid tender 

though money was not actually offered and 
interest would stop from such tender.) 

(’17) 4 AIR 1917 Low Bur 122 (122): 9 Low 
Bur Rul 18: 33 lnd Cas 735, Maung Po 

* Tun v. Maung E Kha. (The offer of pay¬ 
ment is enough where it is shown that the 
creditor would not have accepted the money, 
even if produced.) 

(1865 ) 3 Moo P C 245 (266, 267): 16 E R 
92: 13 L T (N S) 50: 13 W R (Eng) 1085: 
146 R R 62, Owners of the Norway v. Ash- 
burner. (Mere demand of larger amount 
does not mean dispensation of tender.) 

(’01) 24 All 85 ( 88): 1901 All W N 168 
(DB), Kishan Prasad v. Beni Ram. (Ten¬ 
der of amount due at house of creditor by 
post office peon holding a money-order is a 
good tender.) 

(’41) 28 AIR 1941 Mad 484 (485): I L R 
(1941) Mad 767: 195 lnd Cas 862 (FB), 

Bhagavantulayya V. Venkandhora. (Where 
there has been an unequivocal refusal to ac¬ 
cept a tender in redemption of a mortgage, 
the law does. not require a tender to be 
made.) 

l See also (1843 ) 63 E R 268 (270): 2 Y & 
C C C 598: 60 R R 294, Cliff v. Words- 
w~rth. J 

37.* (’07 ) 34 Cal 305 (319): 5 Cal L Jour 
270 (DB), Jagat Tarini v. Naha Copal. (A 
legal tender as defined by the Indian Coin¬ 
age Act, the Indian Paper Currency Act. and 
the Indian Coinage and Paper Currencv 
Act does not imlude a tender by cheque.) 

(1831) 149 E R 7 (8): 1 L J (N S) Ex S: 
37 R R -623, Polglass v. Oliver. 
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contracted in a particular currency other than the current, one, _ the tendennajLbft 
made in the same currency 38 or in its e quivalent in the current currenc y. 33 The 
legal tender includes coins and currency notes bu t it does no t i nclude a rhyg i^ A 
tender by a cheque 40 or in country bank notes 41 or by a bank bi ll 42 is not, therefo re, 
legal. 


Tender must be made to the proper person. 

A tender must be made to the mor tgagee himself or to hii accredited agent 43 
But an agent having authority to accept tender of an a mount has n o mi plied~autK o- 
rity"to accept tender of a cheque in lieu of cash. 44 A tender to a person who dis¬ 
claims authority to accept it is made at jhe tenderer’s risk. 45 


Waiver of irregularity in tender. 

A creditor can waive his objection to an irregularity of the tender, in which 
case, the tender will be good. A specific objection to a tender will amount to a 
waiver of other objection. 45 * As has been seen already, the actual production of 
the money may be dispensed with by the creditor, in which case he cannot after¬ 
wards object to the tender on the ground of non-production of the amount. An 
objection to the form of the tender may similarly be waived by the creditor. Thus, 
where he rejects the tender not on the ground of its nature or form, but on some 
other ground, such as, that a larger sum is due, the objection as to form would be 
deemed to be waived. 46 Where on the tender of a cheque or in country bank notes 
the creditor, without objecting to the nature of the tender, refuses it on the ground 
that more is due, the tender is good. 47 Where A demanded the balance due and 
costs, 13s. 4d. and the debtor, B, sent a Bank bill for the balance but not for the 
costs, and A wrote in answer that he would not receive the bank bill unless the 
costs also were paid, but did not return the bill, it was held that the objection as 
to the tender not being in money was waived. 48 A tender of a larger amount than 


38. (’92) 16 Bom 599 (602, 603) (DB), Trim - 
bak v. Sakharam. (Loan in the Poona cur¬ 
rency. ) 

Also see S. 60, Note 7. . 

39. (’09) 2 lnd Cas 469 (474) (DB) (Bom), 
Hiralal v. Narsiial. (Mortgage-debt advanced 
in Shikkai coins.) 

40. (1899 ) 68 L J Ch 425 (427) :(1899 ) 2 Ch 
73 (78): 80 L T 488: 47 W R (Eng) 517, 
Johnston v. Boygs. 

(’01) 24 All 85 (88): 1901 All W N 168 (DB), 
Kishan Prasad v. Beni Ram. 

41. (1831) 149 E R 7 (8): 1 L J (N S) Ex 
5: 37 R R 623, Polglass v. Oliver. 

42. (1863) 158 E R 1092 (1093): 7 L T 636 
(637): 32 L J Ex 97: 11 W R (Eng) 239, 
Caine v. Coulson. 

43. Chose on 4 Law of Mortgage ’ 5th Edn. 

page 249. 

(1808) 170 E R 1027 (1027): 1 Camp 477: 
10 R R 731, Goodland v. Blewith. (A ten¬ 
der to an agent authorised to receive pay¬ 
ment is as good as a tender to the creditor 
in person.) 

44. (1897 ) 66 L J Ch 127 (128): (1897) 1 
Ch 171 (173): 75 L T 627: 45 W R (Eng) 
246, Blumberg v. Life Interests etc. Corpora¬ 
tion. (Authorized solicitor.) 

45. (’08) 32 Bom 521 (531): 10 Bom L R 
203 (DB), Bai Ruttonbai v. Fraser Fee 
Factory. 

45a. (’41) 28 AIR 1941 Mad 484 (485): ILR 
(1941) Mad 767: 195 lnd Cas 862 (FB), 
Bhagvantulayya v. Venkandhora. (Refusal of 


is short but because the mortgagee consi¬ 
dered that he was entitled to wait until the 
date fixed for payment in the mortgage deed 
amounts to a waiver of any objection to the 
amount being short.) 

46. * (’07) 34 Cal 305 (319): 5 Cal L Jour 270 
(DB), Jagat Tarifli v. Naba Copal. 

(’29) 16 AIR 1929 Mad 230 (232): 52 Mad 
322: 116 lnd Cas 844 (DB), Venkdtarama 
v. Gopalakrishna. (Creditor refusing to ac¬ 
cept money point blank and not merely ob¬ 
jecting to form of tender—Tender was legal 
although by cheque.) 

(1831) 149 E R 7 (8): 1 L J (N S) Ex 5: 
37 R R 623, Polglass v. Oliver. , 

(1840 ) 59 R R 833 (834): 8 Dowl P. C. 442, 
Jones v. Arthur. (Tender by cheque sent 
with a letter requesting receipt—Cheque re¬ 
turned. with demand for large amount— Held, 
no objection to the form and hence a good 
tender.) 

t (’31) 18 AIR 1931 Bom 118 (120): 55 Bom 
525: 129 lnd Cas 748 (DB), Ismail Issak- 
chand v. Abdulla Haji. 

t(’36) 23 AIR 1936 Lah 168 (175): 161 lnd 
Cas 251 (DB), Hira Ltd v. Khizar Hayat. 
(34 Cal 305 followed.) 

47. (1840) 59 R R 833 (834): 8 Dowl P C 
442, Jongs v. Arthur. 

(1831) 37 R R 623 (625): 1 L J (N S) Ex 
5: 149 E R 7, Polglass v. Oliver. (Country 
bank notes.) 

48. (1863) 158 E R 1092 (1093): 1 H A C 
764 : 32 L J Ex 97: 7 L T (N S) 636 (637): 
130 R R 765, Cm— v. Coulson. 



CESSATION OF INTEREST 


[S 84 N 5-7] 1431 

is due with a demand for a change will be a good tender if the creditor does not 
object to it on that account but only demands a larger sum. 49 

Plea of tender. 

A plea of tendor is, in practice, very seldom successful. 50 

It is no objection to a tender that the creditor had previously put the matter 
into his attorney’s hands. 51 

6. “Deposited in Court.”— The deposit in this section is one which is 
made in Court under S. 83 and hence, to be valid, must comply with all the provi¬ 
sions laid down in that section. 1 Thus, where a mortgagor presented a petition for 
deposit without paying actual money and after some days deposited the amount 
including interest only up to the date of the application, it was held that it was 
not a valid deposit under S. 83 and hence could not stop the running of interest. 2 

7. “The amount remaining due on the mortgage.”— As distin¬ 
guished from the expression “mortgage-money” in S. 60, the expression “the am¬ 
ount remaining due on the mortgage” used in this section is very wide and covers 
any just allowances or costs which can be tacked on to the mortgage-money under 
the ordinary law of mortgage. 1 A tender or deposit in Court must include the 
whole of the balance that is due on the mortgage. 2 The reason is that the lender 
is entitled to claim the whole of the amount due to him at once and to decline to 
accept payment in instalments in the absence of a stipulation to the contrary. 2 * A ten¬ 
der of larger amount than what is actually due will be valid, on the principle, that 
the greater includes the smaller; 3 but a tender or deposit of an amount which falls 
short of the balance due is invalid and will not stop the running of interest. 4 The 
extent of insufficiency, whether it is Re. 1 or Rs. 100 or Rs. 1000, does not make 


49. (1824 ) 3 L J (O S) K B 41 (41): 5 D 
& R 289, Cadman v. Lubbock. 

(1791) 170 E R 101 (101): 1 Peake 121: 3 
R R 661, Black v. Smith. 

(1839) 151 E R 130 (131): 5 M & W 306 : 8 
L J Ex 263, Bevans v. Rees. 

50. (1828) 172 E R 448 (449): 3 C 4 P 342, 
Leather dale v. Sweepstone. 

51. (1814) 128 E R 707 (708): 5 Taunt 307: 
15 R R 506, Moffat v. Parsons. 

Section 84—Note 6 

1. (’37) 24 AIR 1937 All 706 (708): 171 Ind 
Cas 813, Kushal Singh v. Ram Kishun Singh. 

2. (’16) 3 AIR 1916 Mad 383 ( 384): 29 Ind 
Cas 145 (DB), Theyathil Mahammadunni 
V. Padinhara Parambil Bava. 

Section 84—Note 7 

1. (’24) 11 AIR 1924 Bom 264 (266): 87 
Ind Ca9 129, Nadershaw Shgriarji v. Bapu • 
ji Musa. 

2. (’37) 24 AIR 1937 All 328 (333): 169 I. C 
145 (DB), Sewak Ram V. Municipal Board, 
Meerut. 

(’86) 8 All 502 (508): 1886 All W N 149 
(DB), Deo Dat v. Ram Autar. 

(1848 ) 5 C B 365 (377): 136 E R 919: 5 D 
& L 155: 16 L J CP 237, Dixon v. Clarke. 
t(’23) 10 AIR 1923 Oudh 241 (242): 26 Oudh 
Cas 59: 74 Ind Cas 246, Faghfur Mina V. 
Khusfud Chand. 

2a.f 002) 24 All 461 (463): 1902 All W N 
135 (DB). Behari Lai v. Ram Chulam. 
(•87) 1 C P L R 154 (156). Balaram v. N+ 

UllfOlfla 

(16) 3 AIR 1916 Oudh 279 (281): M lad Cas 


690, Gauri Shankar v. Abu Jafar Khan. 

Also see S. 60, Note 7. 

3. ('19) 6 AIR 1919 Cal 234 (235): 51 Ind 
Cas 13 (DB), Baikunth Nath v. Benode Be¬ 
hari. 

(’36) 23 AIR 1936 Lah 168 (175): 161 Ind 
Cas 251 (DB), Hira Lai v. Khizar Hay as 
Khan. 

t(18) 5 AIR 1918 Mad 88 (90): 45 Ind Cas 
638 (DB), Subramania Aiyar v. Narayana - 
swami Vandyar. 

Also see S. 83, Note 17. 

4. (’29) 16 AIR 1929 P C 243 (246): 56 Ind 
App 339: 51 All 686: 119 Ind Cas 612 (PC). 
Sahib Chandra v. Lachmi Narain. (Suit for 
interest—Deposit of mortgage-money in Court 
—Amount insufficient— Held, interest did 
not cease.) 

C37) 24 AIR 1937 All 328 (333): 169 Ind 
Cas 145 (DB), Sewak Ram v. Municipal 
Board, Meerut. 

(’18) 5 AIR 1918 Lah 39 (40): 45 Ind Cas 
175 (DB), Saliq Ram v. Sabghat Ullah. (An 
offer of a part payment after demand for 
payment of the full amount due.) 

(’14) 1 AIR 1914 All 53 (53): 36 All 139: 22 
Ind Cas 659 (DB), Chgtan Das V. Gobind 
Saran. 

[See also (’16) 3 AIR 1916 Mad 1040 (1040): 
31 Ind Cas 304, Thiruvannamalai Servai v. 
Vardarajulu Naidu. (Instalment bond— 
Whole sum payable on default of three ins¬ 
talments—Tender of principal sum of only 
three instalments without interest— Not va- 

. Ud tender.)] 
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any difference. 3 The maxim de minimis non curat lax (the law cares not for small 
or trivial things) does not apply to tenders. 5 * But where it is not possible to as¬ 
certain the exact amount due, the position may be different. In the undermen¬ 
tioned case 6 7 where the mortgage bond contained a penal clause and the mortgagee 
was consequently entitled only to a reasonable compensation, it was held that such 
a compensation could not be determined with great accuracy and hence a tender 
tailing short by Ks. 2-3-0 of the amount was held valid for the purpose of stopping 
interest. 

In Bhabani Charan v . Kadambini Dassee 1 A executed a usufructuary rnort* 
gage in favour of B, on condition that B should take the income of the land in 
lieu of interest and should deliver possession on repayment of the principal. A 
certain amount was also hxed as the annual interest, in case A failed to deliver pos¬ 
session to B. B was however, given possession of only half the land mortgaged 
and later on, the whole was sold to C, who obtained possession also from B, alter 
the latter had been in possession for two years. C tendered the principal to B 
who refused to accept it and, thereupon, G deposited the same in Court. The 
question was whether the deposit only of the principal was sufficient to prevent the 
interest running. It was held that it was sufficient inasmuch as the mortgagee was 
bound to account for the profits of the period of two years and as until he did so, 
it was not possible for C to know whether there was any interest due on the am¬ 
ount. The profits of the land were also found to be nearly sufficient to cover the inte¬ 
rest at the stipulated rate in default of delivery of possession. 

A tender or a deposit of a part of the amount due, even though under bona 
fide belief that it is the real amount due, or under an honest mistake in calcula¬ 
tion, is not sufficient to stop interest running, even on the amount so tendered or de¬ 
posited. 8 As remarked by Lindsay, J. C., in Gouri Shankar v. Abu Jajar Khan 9 
‘‘there is no tin medio in the matter; either a full tender is made in which case in¬ 
terest stops altogether, or an inadequate tender is made which the mortgagee is at 
liberty to ignore and which does not affect his right to recover interest at the con¬ 
tract rate up till the date of the suit.” 

See also Note 17 on Section 83. 


5. (’21) 8 AIR 1921 All 280 (281): 63 Ind 
Cas 563 (DB), Debi Prasad v. Kedar Singh. 
(Amount short by Rs. 2-9-6— Held , not pro¬ 
per deposit.) 

t(’17) 4 AIR 1917 Mad 922 (924): 34 Ind 
Cas 825 (DB), Subbai Goundan v. Palani 
Goundan. (Amount short by 9-112 piee— 
Held, not proper deposit.) 

Sa. ('41) 28 AIR 1941 Mad 484 ( 485): ILR 
(1941) Mad 767: 195 Ind Cas 862 (FB), 

Bhagavantulayya V. V enkandhora. (AIR 
1918 Mad 88 and A I R 1939 Mad 503 dis¬ 
sented from; AIR 1917 Mad 922 follow¬ 
ed.) 

6. (’32) 19 AIR 1932 Nag 169 (170): 28 Nag 
L R 149: 140 Ind Caa 406 (DB), Ramrao 
v. Gopala Patil. 

7. (’29) 16 AIR 1929 Cal 304 (306): 119 

Ind Cas 292 (DB). 

8. t(’17) 4 AIR 1917 Mad 922 (924): 34 Ind 
Cas 825 (DB), Subbai Goundan v. Palani 
Goundan. (Deposit short by 9-l|2 pies owing 
to mistake in calculation.) 

(’03) 6 Oudh Cas 135 (140, 141), Bddeo Par- 
shad v. Inayat Khan. (There is no provision 
that although the exact amount is not ten¬ 
dered, the interest shall cease pro Uinta.) 


C86) 8 All 502 (508): 1886 All W N 149 
(DB), Deo Dot v. Ram Autar. (Inadequate 
deposit scarcely entitled the debtor to tho 
benefit of S. 84, even pro tanto.) 

[See also (’32) 19 AIR 1932 Nag 169 (170): 
28 Nag L R 149: 140 Ind Cas 406 (DB), 
Ramrao v. Gopala Patil. (Provision to pay 
compound interest at double original rate in 
case of default—Tender of money is not bad 
simply because it is less by Rs. 2-3-0 than 
amount considered to be adequate compen¬ 
sation to the creditor, calculation being 
made by allowing compound interest at ori¬ 
ginal rate or simple interest at enhanced 
rate.) ] 

Also see Section 83, Note 17. 

[See however (’92) 16 Bom 141 (149), Hajl 
Abdul Rahman v. Haji Noor Mahomed. (The 
rule that the tender of only a part of debt 
must be treated as if it had never been 
made, applies only where the party making 
the tender admits more to be due than is 
tendered.) 

(TO) 5 Ind Cas 165 (169) (DB) (Cal), DU 
gam bar Das v. Harendra Narain. (Do.)l 

9. (T6) 3 AIR 1916 Oudh 279 (281): 34 l 
C 690.. : .* - 
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8. When interest ceases in case of tender.— The general principle is 
that When a “valid tender” has been made, interest on the debt ceases to run. 1 Lnder 
the English law, interest will cease to run on a debt only so long as the money 
is “kept dead” or unemployed by the tenderer and ready at all limes to be puid 
to the creditor as soon as demanded by him. 1 * if the creditor files a suit lor the 
recovery of the debt, the amount tendered must be deposited in CourL In other 
words a plea of tender must be followed by a deposit in Court. 2 

In this country there has been a difference of opinion expressed on both these 
points, firstly, in relation to debts other than mortgage-debts, and secondly, in re¬ 
lation to mortgage-debts. 

Non-mortgage-debts. 

According to one class of cases, the amount tendered must be kept unem¬ 
ployed 3 and further that such amount should be deposited in Court as soon as a 
suit is filed for the recovery of the debt. 4 According to a second olass of ca¬ 
ses there must, no doubt, be continued readiness to pay the amount whenever de¬ 
manded, but the deposit in Court is not necessary. 4 

Mortgage-debts. 

According to one class of cases it is necessary even in the case of mortgage- 
debts that the tender should be kept good and that the mortgagor should not profit 
by the refusal of the tender by the mortgagee. 6 In the undermentioned case 7 it 
was held by the Rangoon High Court following the decision of the Bombay High 
Court in liaji Abdul Rahman v. llaji Noor Mohamed 8 that a plea of tender must 


Section 84—Note 8 

1. (’27) 14 AIR 1927 Nag 138 (138): 99 Ind 
Cas 630, Ramlal v. Narayanrao. 

(’29) 16 AIR 1929 Pat 397 (399): 123 Ind 
Cas 796 (DB), Joti Lai v. Fateh Bahadur. 
t(’ll) 34 Mad 320 (321): 12 Ind Cas 502 

(503) (DB), Lai Bute ha V. Narainaswami 

Mudaliyar. , 

(’03) 5 Born L R 387 (389), Pestonjee Dada- 

bhai v. Hormasji Manekji. 

(*80) 5 Cal L R 105 (107), Kanye Lai Khan 

v. Khettermoney Dossee. _ 

[See also (*18) 5 AIR 1918 Mad 1314 (1315): 
38 Ind Cas 295 (DB), Pedda Veeranna V. 
Veeranna. (Tender under S. 83, T. P. Act, 
and an offer to pay under Se. 37 and 38, 
Contract Act, are valid when made to toe 
party direct. 33 Mad 100 followed.)! 
la. (1675) 22 E R 913 (913): 2 Cas in Ch 
206, Lutton v. Rodd. (Money tendered and 
refused— Held, interest ceased from date of 

tender.) _ _ 

(1726) 24 E R 774 (774): 2 P Wms 377, 

Cesjies v. Hall. 

(1911) 80 L J Ch 532 ( 536): (1911) 2 Ch 
301 (310, 311): 105 L T 8: 27 T L R 446: 
55 Sol Jo 520, Edmondson v. Copland. 

2 Vide O. 22 R. 3 of the Rules under English 
Judicature Act, cited in AIR 1928 Cal 874 
and AIR 1926 Cal 310. 

(1848) 136 E R 919 (924): 5 C B 365, Dixon 

v. Clarke. . „ , , , 

5. (’07) 34 Cal 305 (321): 5 Cal L Jour 270 
(DB), Jagat Tarini Dasi v. Naba Copal Cha- 

(•08 )35 Cal 34 (50. 51): 6 Cal L Jour 273 
f t* ..(FB), Kripa Sindhu v. Ananda Sundaru 
(Per Mukerjee, J.) 


(’26) 13 AIR 1926 Cal 310 (311): 90 Ind Cas 
637 (DB), Cajendru V. Stla Nath. 

(’09) 3 Ind Cas 346 (348) (Dli) (Cal), 
Cobinda Sundar Suiha v. Sri Kiishna. (len¬ 
der must be "maintained.”) 

4. bee the A. 1. K. Commentaries on the Code 
oj Civil Procedure, 4th U944) Ldru, Order 
24, Rule 3, Note 2, and the following case: 

(’07-08) 4 Low Bur Kul 108 (109), Mating 
Shan v. Nyo IF in. (Creditor is not entitled 
to interest during the interval between the 
date of the tender and the date oi the ins¬ 
titution of the suit but is entitled to inte¬ 
rest from the date of the institution of the 
suit till the realization. Dissenting from 
16 Bom 141.) 

5. (’26) 13 AIR 1926 Cal 310 (311): 90 Ind 
Cas 637 (DB), Cajendru v. Sita Nath. (Suit 
on hand note—Deposit in Court alter refu¬ 
sal ol tender not necessary. 16 Bom 141 dis¬ 
sented.) 

(’07 ) 34 Cal 305 (323): 5 Cal L Jour 270 
(DB), Jagat Torini Dasi v. Nubu Copal. 

(’18) 5 AIK 1918 Mad 1314 (1315): 38 Ind 
Cas 295 (DB), Pedda Vperannu V. Veer an- 
no. 

6. (07 ) 34 Cal 223 (229): 5 Cal L Jour 192 
(DB), Satyabadi Behara V. Ml. IlifubutL 

(’18) 5 AIR 1918 Mad 219 ( 221, 222) : 45 Ind 
Cat 437 (DB), Venkutarayanim v. Venkata- 
subhudravamma. 

(’29) 16 AIR 1929 Mad 230 (233): 52 Mad 
322: 116 Ind Cas 844 (DB). Venkataruma 
Iyer v. Gopalukrishna Pillai. 

7. (’34) 21 AIR 1934 Rang 316 (317): 13 

Rang 22: 154 I. C. 189. Maun m Ba Kyaw V. 
Nanigram. 

8. (’91) 16 Bom 141 (149, 150). 
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be accompanied by a deposit in Court in order to stop the running of interest. The 
decision of the Bombay High Court was, however, before this Act was made ap¬ 
plicable to the Bombay Presidency, and was based upon the English law. On the 
other hand, in Velayuda Ndicker v. Haider Hussain Khan 9 in which the mortgagor 
utilised for his own purposes the money tendered, after its refusal by the mort¬ 
gagee, and it was contended on the strength of English authorities that the money 
must be kept ready for payment in order to stop the running of interest, the High 
Court of Madras observed: 

“We are bound by the terms of S. 84 of the Transfer of Property Act, 
and, as already pointed out, under that section, “interest shall cease from 
the date of tender.” The word tender does not, in itself, imply that he must 
have been always ready to pay the money.” 

In Arunachalam Pillai v. Govindaswami 10 the same High Court observed: “It is 
clear from S. 84 that, in mortgages, a tender alone has the effect of stopping in¬ 
terest from the date of the tender,” suggesting thereby that such tender need not 
be accompanied by dposit in Court. 

From the language of the first paragraph of the section itself it does not ap¬ 
pear that continued readiness to pay or deposit in Court following the tender is es¬ 
sential in order to stop interest running. A mere tender of the amount appears to 
be sufficient to stop interest from the date of such tender. This, however, seems 
to be inconsistent with the principles underlying the doctrine of tender in English 
law. The rule that the creditor is not entitled to interest where a valid tender of 
the amount by the debtor has been refused by him rests upon the equitable consi¬ 
deration that the debtor who has lost the use of his money by reason of the con¬ 
duct of the creditor, cannot at the same time be called upon to pay interest to the 
creditor. It follows from this that if the debtor docs have the use of his money, 
the equitable consideration does not apply and the mortgagee ought to be entitled 
to interest. The principle stated above has been expressly recognised by the Legis¬ 
lature with reference to deposit in Court (which is only another form of tender) in 
the first proviso to the section. It is difficult to see why the first paragraph has 
not also been amended in conformity with the above principles, and with the de¬ 
cisions on the subject. 

In Pandurang v. Dadabhoy 11 the executors of a deceased mortgagee demand¬ 
ed by notice the payment of the mortgage-debt within three months. The mortga¬ 
gors were ready with the money but could not pay the 9ame to the executors as they 
had not obtained probate. Before the expiry of the period in the notice, the mort¬ 
gagors intimated by notice that money was kept ready for payment. It was held 
that it was a valid tender and that interest ceased to run from the date of expiry 
of period stated in the notice of demand. 

9. Deposit where no previous tender has been made. — Where a va¬ 
lid tender is refused by the mortgagee, interest ceases to run from the date of ten¬ 
der. Very often after a proper tender is refused, the party tendering, deposits 
the amount in Court. It is not, however, this deposit that is dealt with by this 
section. The deposit in Court in such cases merely shows the continued readiness 
to pay on the part of the mortgagor, which is a necessary element in a valid ten¬ 
der. 

The deposit dealt with in this section is one where there was no previous 
tender of the amount. The distinction between this deposit and the one referred 
to above is made clear by the introduction of the words “in case of a deposit 
where no previous tender of such amount has been made.” 


9. CIO) 33 Mad 100 (101): 3 L C 729 (729) Mad 458: 135 lad Cat 907 (DB.) 

(DB). 

10. ('32) 19 AIR IS32 Mad 109 (111): 55 11. C02) 26 Bom 643 (648): 4 Boa L R 451 
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10. “Has done ail that has to be done.out of Court.”— 

As has been seen in Note 2, the mere fact that the amount has been deposited is 
not sufficient, by itself, to stop interest running. The mortgagor has to do some¬ 
thing more. He has to do all that is necessary to enable the mortgagee to take the 
money out of Court. The nature of the duty on the part of the mortgagor varies 
according as the case falls within one or the other of the following categories: 

(a) where the mortgagee is an adult person; 

(b) where he is a person incompetent to contract; 

(c) where the mortgagee is dead and is succeeded by rival claimants, out of 
whom the mortgagor is unable to find the rightful legal representative. 

(a) Where the mortgagee is an adult person. 

This case presents no difficulty. The mortgagor has simply to deposit the 
amount to the account of the mortgagee, give his correct address and pay batta 
for the issue of notice to him. When he has done this he has done all that is ne¬ 
cessary to enable the mortgagee to take money out of Court. 1 

(b) Where the mortgagee is a person incompetent to contract. 

In this case it is necessary that a guardian ad litem should be appointed for 
him to act on his behalf and to take the money out of Court. 2 Section 103 lays 
down the procedure to be followed in such a case. It provides that an applica¬ 
tion for the appointment of a guardian ad litem for the purpose of taking out the 
deposit should be made and that the provisions of O. 32 of the Civil Brocedure 
Code apply to such an application. 3 It is obviously the duty of the mortgagor to 
comply with these requirements. Further, inasmuch as the mere fact of making 
an application for the appointment of a guardian will not enable a person to with¬ 
draw the money from Court, until he is actually appointed guardian, it is incum¬ 
bent upon the mortgagor to see that a proper guardian has been appointed for the 
minor. It is only after the appointment of the guardian that the mortgagor can 
be said to have done all that is required of him to enable the mortgagee to take 
the money out of Court under this section. 4 The deposit becomes effective only 
from the date of such appointment. 5 In Seo Saran v. Ram Lagan 0 the mortgagor 
made an application under section 83 with the necessary deposit and notice was is¬ 
sued to the minor mortgagee “under the guardianship of” his father. There was 


Section 84—Note 10 

I. (’22) 9 AIR 1922 All 147 (148, 151): 44 
All 102 : 64 Ind Cas 907 (DB), Kannu Mai 
v. Indarpal Singh. 

t (’23) 10 AIR 1923 All 24 (25): 70 Ind Cas 
811 (DB), Jiva Ram v. Khem Koer. (Even 
if notice is served after the due date.) 

(’17) 4 AIR 1917 Mad 922 (924): 34 Ind Cas 
825 (DB), Subbai Goundan v. Palani Goun 
dan. (35 Mad 44 followed.) 

Also see Note 11 and Section 83 Note 18. 

2 (’23) 10 AIR 1923 All 183 (184): 45 All 
*273: 71 Ind Caa 278 (DB), Khannu Mai v. 

Indrapal Singh. (Letters Patent Appeal from 
AIR 1922 All 147: 44 All 102.) 

3 See Notes on Section 103. 

4>C03) 27 Bom 23 (29): 4 Bom L R 714 
(DB), Pandurang v. Mahadaji. 
t(’23) 10 AIR 1923 All 183 (184): 45 All 
273: 71 Ind Cas 278 (DB). Khannu Mai v. 
Indrapal Singh. (Letters Patent appeal from 
AIR 1922 All 147 : 44 All 102.) 

(*25) 12 AIR 1925 Mad 1017 (1018, 1019): 
90 Ind Caa 754, Appa Pm v. Sonu. (Miner 


and major mortgagees joined— Mortgagor 
not appointing guardian ad litem for minor 
—Tender not valid.) 

C26) 13 AIR 1926 All 665 ( 666): 48 All 611: 
96 Ind Cas 1 (DB), Gokul Kalwar v. Chan- 
dor Sckhar. (One of the mortgagees minor 
—No proper guardian ad litem appointed at 
time of making deposit—Deposit is not va¬ 
lid.) 

(’30) 17 AIR 1930 All 609 (610): 124 Ind 
Caa 191 (DB), Mt. Phool Kuer v. Rewari 
Singh. (Qaim by mortgagor for mesne pro¬ 
fits after deposit.) 

[See also (*28) 15 AIR 1928 All 311 (312): 
50 All 655: 108 Ind Cas 570 (DB), Gone- 
shi Lai v. Rukumdhuj. (Where the Court 
wrongly refused to enquire into the ques¬ 
tion of minority.)] 

S. (’38 ) 25 AIR 1938 Mad 405 (408): 182 
Ind Caa 287 (DB), Suppan Chgttiar v. Ran- 

f an Chatty. (Case decided under law bo- 
ore amendment) 

6; (’22) 9 AIR 1922 All 355 (355): 44 All 
64 : 64 Ind Cas 413 (DB). 
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no separate application for the appointment of a guardian and in fact no guar* 
dian was appointed. The notice was not served and the application waa dismiss¬ 
ed. In the subsequent suit for redemption it was held that the procedure was ir¬ 
regular and could not bind the minor mortgagee. See also S. 83 Mote 16 and S. 
103 Note 2. - . v- 

(c) Where the mortgagor does not know who is the legal representative* 

Where the original mortgagee is dead and the mortgagor is unable to find 
out who the real legal representative of the mortgagee is, owing to disputes between 
the rival claimants to die mortgagee’s estate, he may deposit the money into Court 
with the request that the Court should pay it to the person who is entitled to re¬ 
cover it. If he does that he has done all that is required of him to enable that 
person to recover the money. 7 In such a case it is the business of the person en¬ 
titled, to take steps to satisfy the Court that he is the person to whom the money 
should be paid. 8 The fact that there i9 a dispute among the claimants to the es¬ 
tate of the deceased mortgagee does not affect the validity of the deposit, nor can 
the mortgagor be made to suffer for no fault of his. 9 As observed by the Allaha¬ 
bad High Court in Ram Copal v. Lachman Das 10 : 

“It would be most unfair to deprive the f mortgagor of his right to re¬ 
deem the mortgaged property merely because there was a dispute between 
a number of people about the right to succeed to the interests of the mort¬ 
gagee. Those people might take a considerable time in having their dis¬ 
putes settled and it might be years before the mortgagor was able to know 
tq whom the money should be paid. For all that time he would be dep¬ 
rived of the power which is expressly given to him by statute to redeem 
the property in a summary way by depositing the amount due in Court 
Although he might be prepared to pay the money he would still be com¬ 
pelled to pay interest upon it.” 11 

Where a mortgagor deposits money into Court to the account of certain nam- 
ed persons, the Court cannot pay the amount to one or some of them only, even 
though the others are found not entitled to it. By so naming the persons, the 
mortgagor really prevents the rightful claimants from recovering the money due 
to them, 12 and cannot, therefore, be said to have done all that was necessary to en¬ 
able the mortgagee to take the amount out of Court. Thus, where a mortgagor 
had deposited money in Court to the account of A and B, two sons of the deceas- 


7. (’24) 11 AIR 1924 Mad 559 (560): 84 Ind 
Cas 698 (DB), Baluswamy v. Krishnaswamy. 

*(’38) 25 AIR 1938 All 423 (425): I L R 
(1938) AU 767: 176 Ind Cas 509 (FB). Ram 
Copal V. Lachman Das. 

(’24) 11 AIR 1924 Mad 453 (454): 80 Ind 
Cas 363 (DB), Subba Rao V. Ponnammal 
Nadathi. (Deposit as payable both to the 
legal representative and the sub-mortgagee 
is proper.) 

(’23) 10 AIR 1923 Mad 354 (354): 79 Ind 
Cas 40 (DB), Nagalhal v. Arumugam Pil • 
lai. (Deposit in favour of mortgagee’s heirs 
—Dispute between claimants— Amount al¬ 
lowed to remain in Court— Held , he did all 
he was required to do and interest ceased 
from the date of deposit .) 

8. (’38) 25 AIR 1938 All 423 (425): I L R 
(1938) All 767: 176 Ind Cas 509 (FB). Ram 
Copal v. Lachman Das. 

9. (’24) 11 AIR 1924 Mad 559 ( 560): 84 

Ind Cas 698 (DB), Baluswamy v. Krishna • 
swamy. 

10. (’38 ) 25 AIR 1938 AH 423 (425): I L R 


(1938) All 767: 176 Ind Cas 509 (FB). 

11. (’16) 3 AIR 1916 Oudh 292 (294): 19 
Oudh Cas 145 : 36 Ind Cas 814, Harihar 
Bukhsh Singh v. Sheo Singh. (Mortgage by 
A in favour of B and C —Transfer of mort¬ 
gagee rights by B alone to D — A deposited 
mortgage-money in Court making B, C and 
D parties —B and C did not appear though 
served—Application dismissed— A sued for re¬ 
demption— Held, deposit was valid and inte¬ 
rest stopped from date of deposit) 

(’24) 11 AIR 1924 Mad 453 (454, 455): 80 
Ind Cas 363 (DB), Subba Rao V. Ponnam¬ 
mal Nadathi. (A sub-mortgagee is an as¬ 
sign and a deposit of money as payable both 
to the legal representative and tile sub-mort¬ 
gagee is a proper deposit) 

12. * (’38 ) 25 AIR 1938 All 423 (426): ILR 
(1938) AU 767: 176 Ind Cas 509 (FB), Ram 
Cooal v. Lachhman.Das. 

(’04) 1904 All W N 20 (21) (DB), Debendr o 
Mohan Rai v. Sonakunivar. (Deposit to the 
account of mortgagee and his pleader.—Held, 
invalid.) ^ * ' C =isrw 


t 


CESSATION OF INTEREST [S 

ed mortgagee, and it was found out that by the custom of primogeniture in the 
mortgagee's family, only A was entitled to the amount, it was held that the mort¬ 
gagor himself had made it impossible for A to recover the money by associating 
with him B, a person not entitled to the money and hence the deposit was not 
valid so as to stop the running of interest. 13 The deposit in such cases should 
be to the account of the deceased mortgagee*s estate with the request that it should 
be paid to anyone who can establish his title to it. The deposit then is a valid 
one even if some of the persons named in the petition are found to have no ti¬ 
tle to the money as the mortgagor has done all he has to do to enable the right¬ 
ful claimants to take the money out of Court. 14 See also section 83, Note 15. 


V,< " 

84^ffifcVl| \jf1 


• V 

lr 

*'*Si 


11. Service of notice on mortgagee.— Prior to the amendment of the 
present section in 1929 it was not necessary that mortgagee should 
be served with notice of the deposit in order that interest may cease to run. 1 It was 
sufficient, where the mortgagee was an adult person, if the mortgagor made a depo¬ 
sit of a sufficient amount and gave the correct address of the mortgagee and paid 
batta for the issue of a notice to him. 1 * Where the mortgagee was a minor, it was 
sufficient for the mortgagor making the deposit, to have a guardian ad litem appoint¬ 
ed for the mortgagee and interest erased to run on such appointment being made. 2 
The mortgagor, in such cases, was allowed by the High Court of Allahabad to make 
an additional deposit of the further interest accruing up to the date of such appoint¬ 
ment. 3 The effect of the present amendment is that interest does not cease to run 
“as soon as the mortgagor has done all he has to do to enable th“ mortgagee to take 
such amount out of Court.” It ceases to run only when, in addition, the mortgagee 
is served with the notice of deposit. It is on the date of service of such notice that 
the interest ceases to run under the amended section. 


Notice must be served on the mortgagee when he is an adult person, and on 
his guardian ad litem when he is a minor or a person incompetent to contract. Where 
the mortgagee does not reside in the district in which the mortgaged property or some 
part of it is situate notice on his agent holding a general power of attorney from 
the mortgagee will be d°emed sufficient service under S. 102. (See also Notes on 
S. 102 for the service of notice where no person or agent on whom notice can be 
served is to be found or is known.) 


Wh°re the original mortgagee is dead, notice must be served on his legal 
representatives. If there is any dispute among the claimants of the estate of the 
deceased, the deposit may be made to the credit of the estate of the deceased and 
notice should be issued to all the known rival claimants. It is essential under this 
section that all the persons who are entitled to recover the money must be served 
with notice, although it may happen that those who are not so entitled may be 
served with the notice. Interest in such case*- ceases from the date of service of no¬ 
tice on those who are entitled to the money. 4 


13. C28) 15 AIR 1928 AH 311 (313): 50 All 
655: 108 Ind Cas 570 (DB), Ganeshi Lai 
v. Rnhni Ruknmdhni. 

14. (’38) 25 AIR 1938 All 423 (426): HR 
(1938) All 767: 176 Tnd Cas 509 (FB>. 
Ram Gopal v. Lachhman Das. 

Section 84—Note H 

1. HO) 8 Ind Cas 4 (6) (DB) (Cal), fi«- 

node TaI V. Srikristn. 

la. (*23) 10 AIR 1923 All 24 (25): 70 Tnd 
Can 811 (DB). Jira Ram v Khem Koer 
(*17) 4 ATR 1917 Mad 922 (924): 34 Ind Can 
(t 825 (DB), Subbai Goundan v. Palani Coun- 

ruT 35 Mad 44 (45): 8 Ind Caa 763 (764) 


(DB), Krixhnaswami Chettyar v. Thippa 
Rnmaswamv Chettvar. 

(*22) 9 AIR 1922 All 147 (148): 44 AH 102: 
64 I. C. 907 (DB), Kannu Mai v. fndrapal 
Singh. 

Also s**e Note 10 and S. 83 Note 18. 

2. C23) 10 ATR 1923 All 183 (184): 45 AU 
273: 71 T. C. 278 (DB), Khunnu Mai v. 
Indrnpal Singh. 

S. C23) 10 AIR 1923 An 183 (184): 45 All 
273: 71 Ind Cas 278 (DB), Khunnu Mai v. 
Indrnpal Singh. 

4. (’38 ) 25 ATR 1938 AH 423 (426): T T, R 
(1938) All 767: 176 Ind Caa 509 (FB), Ram 
Gopal v. Lachhman Da*. 
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In Kushal Singh v. Ram Kishun Singh s a mortgagor deposited in Court an 
amount sufficient to cover the principal and interest up to the date of deposit. The 
mortgagee was served with notice after some time, but refused to withdraw the am¬ 
ount. The mortgagor thereupon brought a suit for redemption and the mortgagee 
contended that as under the amended section interest did not cease to run until the 
service of notice on him, the deposit should have included interest up to that date 
and hence was insufficient. It was held by the High Court of Allahabad that it 
was not contemplated by this section that the deposit would become an invalid 
deposit under S. 83, if interest up to the date of the service of the notice was not 
included in the deposit. It was further observed as follows: 

“If the deposit is a valid deposit on the date on which it was made, name¬ 
ly, that if interest has been calculated up till the date of deposit, then all 
that the defendant can say when notice is served on him is that some 
more interest should be allowed to him and that that amount should also be 
paid to him. The Court on such a plea will find out the amount of the in¬ 
terest and will direct the applicant mortgagor to pay that amount. If the 
applicant mortgagor refuses to pay that amount, the mortgagee opposite 
party might be entitled to refuse to accept the amount; but he (the mortga¬ 
gee) cannot refuse to accept the deposit on the ground that the initial de- 
posit was short.” 


De P° 8it is onl T a klnd tender.— A deposit in Court under S. 
83 is, as has been seen in Notes 2 and 8 on S. 83, only a special form of tender. 1 
It is a tender through Court and consists of two things—and actual deposit in 
Court and notice to the person enitled to withdraw it from the Court. 2 Hence, where 
there is both a deposit in Court and notice to the mortgagee and the mortgagee re- 
fuses to accept the same, the natural consequences of refusal of a valid tender fol¬ 
low and interest ceases to run on the principal if the deposit is kept in Court* 
Where a mortgagor deposits money in Court but withdraws the application before 
the notice of the deposit has been served on the person entitled to withdraw it, it 
is not a proper tender as there is no notice and hence interest will not cease to 
run even if the money is kept in Court. 4 

13. Withdrawal of deposit by the mortgagor. — Prior to the amendment 
of the section in 1929 there was a conflict of opinions as to the effect of the with¬ 
drawal by the mortgagor of the amount deposited. One view was that when once 
the mortgagor deposited” the amount due and the mortgagee, on receipt of the 
notice of deposit, refused to accept it, the mortgagor had done all that he had to 
do, that consequent^ interest ceased to run from the date of the deposit and that 
the subsequent withdrawal of it by the mortgagor could not render him liable for 
interest from the date of withdrawal. 1 The view rested on the principle that a 
deposit was only a special kind of tender and that a refusal by the mortgagee of 
the tender was sufficient to stop the running of interest. The mortgagor’s will¬ 
ingness and continued readiness to pay was presumed and the onus of proving the 


5. (’37) 24 AIR 1937 All 706 ( 708): 171 
I. C. 813. 

Section 84—Note 12 

1. C38) 25 AIR 1938 Mad 405 (408): 182 

Ind Cas 287 (DB), Support Chettiar v. Ran- 
gan Chetty. 

2. (’16) 3 AIR 1916 Mad 503 (504): 30 Ind 
Cas 769 (DB), Bulusu Venkatesivarudu v. 
Bala Tripurasundari. (Per Tyabji, J.) 

(’18) 5 AIR 1918 Mad 490 (490): 43 Ind Cas 
126 (DB), Govindan Nair v. Cheruvanna. 
(Deposit may be something more than a 
tender, but it is tender nevertheless.) 
S.tH8) 5 AIR 1918 Mad 490 (490): 43 Ind 


Cas 126 (DB), Govindan Nair v. Cheruvan¬ 
na. 

('18) 5 AIR 1918 Mad 1360 (1362): 40 Mad 
804 : 37 Ind Cas 444 (SB), Thevaraya v. 
Venkatachala. (Per Phillips, J.—Even If 

the deposit is subsequently withdrawn—Case 
before amendment.) 

4 C16) 3 AIR 1916 Mad 503 (504): 30 Ind 
Cas 769 (DB), Bulusu Venkateswarudu v. 
Bala Tripurasundari. (Per Tyabji, J.)' 
Section 84—Note 13 

1. C22) 9 AIR 1922 All 181 (182): 44 AD 
198 : 64 Ind Cas 97! (DB), Hukam Singh v. 
Babu Lai. : ~ t* fU 21* > 
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contrary was cast on the mortgagee. 2 According to the contrary view, this section 
pre-supposea the continuance of the deposit in Court in order to stop the running 
of interest and the subsequent withdrawal of the amount by the mortgagor, even 
after the refusal of the mortgagee, had the effect of rendering the mortgagor liable 
for interest from the dite of such withdrawal. 3 By the introduction of a new 
paragraph in the section, the Legislature has given sanction to the latter view and 
has thus set the conflict at rest. The amendment is not retrospective in its effect. 4 

14. Notice before payment or tender.— Under the English law it is a 
settled rule of practice that after a default has been made by the mortgagor to 
pay the mortgage-money in accordance with the stipulation for redemption, he 
must give the mortgagee either six calendar months’ notice of his intention to pay 
off the mortgage-money or six months’ interest in lieu of the notice. 1 “It (i.e., 
the rule) rests entirely on custom,’’ observes Shadwell, V. C., in Browne v. Lock¬ 
hart* “and the custom is founded on this namely, that it is but fair that the party 
who has lent his money upon upon the security should have a reasonable oppor¬ 
tunity, before the transaction is put an end to, of finding some other security on 
which he may lay out his money when it has been repaid to him.” If after 
giving the notice of his intention to pay off the mortgage, the mortgagor does not 
do so within the time specified in the notice, the mortgagee is again entied to a 
six months* notice or the interest for the period in lieu thereof. 3 The rule of no¬ 
tice before payment is not, however, applicable to mortgages by deposit of title 
deeds as they are regarded as debts of a temporary nature. 4 

This Act does not require a mortgagor, as a matter of law , to give the mort¬ 
gagee notice of his intention to pay the mortgage-money before he makes a ten¬ 
der or deposit in Court, but it recognises, as valid, a contract by the parties sti¬ 
pulating for such a notice, 5 where there is such a contract, this section and S. 60 
recognise the liability of the mortgagor to pay interest in lieu of notice in case 
he fails to give such notice before a tender or deposit in Court. 6 This has been 


2. (’26) 13 AIR 1926 Mad 601 (604, 605): 
49 Mad 609: 95 Ind Cas 108 (FB), Rama- 
bkadra v. Arunachalam. 

(’40) 27 AIR 1940 All 65 (66, 67): ILR 
(1940) AH 79: 187 Ind Cas 73 (DB), Mun- 
na Lai V. Chatan Prakash. (Case before the 
amendment. AIR 1926 Mad 601: 49 Mad 
609 (FB), followed.) 

[See also (’38) 25 AIR 1938 Mad 405 (413): 
182 Ind Cas 287 (DB), Support Chettiar v. 
Rangan Chetty. (Assignee of mortgagor de¬ 
positing amount under S. 83—Amount not 
accepted by mortgagee and subsequently 
withdrawn by assignee of mortgagor—Assig¬ 
nee not able to produce amount even at 
time of suit for redemption— Held, he was 
entitled to mesne profits only during pe¬ 
riod the amount was in Court deposit but 
not subsequently.)] 

5. (’12) 35 Mad 44 (45): 8 Ind Cas 763 
(764) (DB), Krishnaswami Chettyar v. 

Thip pa Ramaswami. 

(’15) 2 AIR 1915 Mad 256 (256): 25 Ind Cas 
96 (DB), Thevaraya Rgddy v. Venkatachala 
Pandithan. (Per Ayling, J.; Tyabji, J. con¬ 
tra.) 

(’18) 5 AIR 1918 Mad 1360 (1361, 1362): 40 
Mad 804: 37 Ind Cas 444 (SB), Thevaraya 
Reddy v. Venkatachala Pandithan. (Per 
Abdur Rahim, Offg. C J. and Seahagiri Ay- 
yar, J.) 

(*27) 14 AIR 1927 Oudh 103 (104) s 99 I. C. 
147, Debt Sakai v. Nor ay an SahaL (35 Mad 


44 foil.) 

4. (’40) 27 AIR 1940 All 65 (66): 1 L R 
(1940) All 79: 187 Ind Cas 73 (DB), Mun- 
na Lai v. Chatan Prakash. 

Section 84—Note 14 

1. (1891) 60 L J Ch 694 (694): (1891) 3 
Ch 550: 65 L T 334: 40 W R (Eng) 32, 
Smith v. Smith. 

(1889-90) 38 W R (Eng) Dig 138 (138), John- 
son v. Evans. 

(1737) 22 E R 506 (507): 2 Eq Cas Abr 603, 
Sharpnell v. Blache. 

Also see Section 60, Note 40. 

2. (’1840 ) 59 E R 678 (679): 10 Sim 420: 
9 L J Ch 167: 4 Jur 167. 

3. (1867) 36 L J Ch 671 (672): 17 L T 100: 
15 W R (Eng) 1077, Bartlett v. Franklin. 

[See also (1911) 80 L J Ch 532 (535): 

(1911) 2 Ch 301 (309): 105 L T 8: 27 T L 
R 446: 55 S J 520, Edmondson v. Copland. 
(Notice by mortgagee to mortgagor to pay 
off mortgage—Failure to pay on date nam¬ 
ed—Subsequent tender improperly refused— 
Held that good tender having been made, 
the mortgagor was not bound to give fresh 
notice or pay interest for six months.)] 

4. (1892) 61 L J Ch 231 (232): (1892) 1 
Ch 385 (388, 389): 66 L T 178: 40 W R 
(Eng) 251, Fitzgerald's Trustee v. Mellersh. 

5. See Section 60, Note 40. 

6 . (’24) 11 AIR 1924 Bom 264 (269): 87 Ind 
Cas 129, Nadgrshaw Sheriarji v. Shirinbai 
Bapuji. 
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made clear by the addition of the words “and such notice has not been given be¬ 
fore the making of the tender or deposit as the case may be” in the last paragraph 
of this section. In fact the provisions of this section do not apply to the case un¬ 
til the agreed notice has been given by the mortgagor. 7 

15. Notice before payment is not necessary when mortgagee de¬ 
mands mortgage-money.—— The English rule of six months’ notice by the mort¬ 
gagor of his intention to pay oft the mortgage is not applicable, even in England, 
where the mortgagee himself demands the payment of his mortgage-debt or takes 
steps to compel the payment thereof. 1 In such a case the mortgagee is bound to 
accept the principal and the interest tendered by the mortgagor, even if there is 
some delay in complying with his notice; a mere failure to pay within the time 
prescribed in the notice does not render the mortgagor liable to pay an additional 
six months’ interest. 2 This view was followed in a Bombay case, Nadershaw Shd- 
riarji v. Shrinbai BapujP where the parties had agreed to give three months* notice 
before payment of the mortgage-money. The mortgagee gave the mortgagor a no¬ 
tice demanding his money within three months but due to some pending suits 
no action was taken upon this notice by mutual consent of the parties. A tender 
was made two years after the expiry of the period fixed in the notice and it was 
h°ld, that in the circumstances of the case, the delay was excusable and that, it 
did not render the mortgagor liable to pay three months’ additional interest in lieu 
of notice. 


16. Refusal of tender and costs. — A mortgagee is entitled to his general 
cost in a suit for redemption or foreclosure, unless he forfeits the right by some 
improper defence or other misconduct. 1 The contract between the mortgagor and 
the mortgagee is understood to make the mortgage a security, not only for the prin¬ 
cipal, interest and such other ordinary charges and expenses as are usually pro¬ 
vided for in the instrument, but also for the costs properly incidental to a suit for 
redemption or foreclosure. Thus, the mortgagee’s right to costs rests substantially 
on contract between the parties and can only be lost or curtailed by such inequit¬ 
able conduct on the part of the mortgagee as may amount to a violation or neg¬ 
lect of his duty under the contract 2 An improper refusal of a valid tender which 


(’28) 10 AIR 1923 AH 24 (25): 70 Ind Cas 
811 (DR), Jiva Ram v. Thakurain Khem 
Koer. (Held, there was no contract in this 
case.) 

7. See the Report of the Special Committee 
printed on pace 85 (124). 

[See also (’12) 15 Ind Cas 592 (593, 594) 
.(All), Dwarka Pershad v. Sheoambar Koe * 
H. ] 

Section 84—Note 15 

1. (1911) 80 L J Ch 532 (536): (1911) 2 
Ch 301 (307): 105 L T 8: 27 T L R 446: 
55 S J 520, Edmondson v. Copland. 

(1891) 60 L J Ch 694 ( 696): (1891) 3 Ch 550: 
62 L T 334: 40 W R (Eng) 32, Smith v. 
Smith. (Mortgagee taking no steps to com¬ 
pel pavment of his security.) 

2. (1911) 80LJCh 532 (536): (1911) 2 

Ch 301 (309): 105 L T 8: 27 T L R 446: 
55 S J 520, Edmondson v. Copland. 

3. C24) 11 AIR 1924 Bom 264 (270): 87 I. 
C. 129. 

Section 84—Note 16 

1. (’42 ) 29 AIR 1942 Mad 307 (310) :ILR 
(1942) Mad 550 : 206 Ind Cas 122 (DB), 
Narayanan Nambudiri v. Chathukutti Nayar. 

t(T6) 3 AIR 1916 Oudh 279 (281): 34 Ind 


Cas 690, Gauri Shankar v. Abu Jafar. (Mort¬ 
gagee awarded costs.) 

(’12) 35 Mad 44 (46): 8 Ind Cas 763 (764) 
(DB), Krishnaswami Chettyar v. Thippa 
Ramaswami. ((1872)28 Ch App 295 followed.) 

•(1872) 42 L J Ch 417 (419): 8 Ch App 295: 
28 L T 218: 21 W R (Eng) 234, CotterpU V. 
Stratton. ■ • *- - 

(1889 ) 58 L J P C 82 (84): 14 App Cas 273: 
60 L T 467: 38 W R (Eng) 465. Bank of New 
South [Pales v. O'Connor. (Mortgagee may 
even have to pay costs of such an action in a 
case where he has acted vexatiously or un¬ 
reasonably.) JO" 

(1889) 58 L J Ch 556 (556): 42 Ch D 610: 
60 L T 892, Kinnaird v. Trollope. 

2. (1872 ) 42 L J Ch 417 (419): 8 Ch App 
295: 28 L T 218: 21 W R (Eng) 234, Cot- 
terell v. Stratton. 

(’42) 29 AIR 1942 Mad 592 (593): I L R 
(1943) Mad 205: 205 Ind Cas 457 (DB), 
Minakshi Ayyar v. Janaki R. Achalifr. (The 
fact that a prior mortgagee refused to ac¬ 
cept a deposit made by a subsequent mort¬ 
gagee under S. 83, T. P. Act, when it ia 
found that the deposit under S. 83 was not 
full and correct and that the mortgagor* 
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renders a suit for redemption necessary deprives a mortgagee of his costs; he may 
ieven be ordered to pay the costs of the mortgagor. 3 So also a suit for foreclosure 
by a mortgagee who has refused a proper tender will disentitle him to his costs. 4 

The mere fact that a mortgagee claims more than what he is entitled to will 
not, however, deprive him of his costs. 5 

See also Notes on Civil Procedure Code, 0. 34 R. 10 in the Appendix. 

, 17. Plea as to insufficiency of tender or deposit. — If a mortgagee de¬ 

nies the fact of a tender, he cannot subsequently raise a pica that the amount ten¬ 
dered was not sufficient or that it was not legally valid. 1 So also where a mortga¬ 
gee admits that the amount deposited was the amount due on the date of deposit 
but was refused by him on some ether ground, he cannot, in a subsequent suit on 
the mortgage, allege that the amount deposited was insufficient. 2 

The question of sufficiency or insufficiency is a question of fact, which can¬ 
not be determined without going into evidence and, hence, cannot be raised for the 
first time in second appeal. Similarly, the question whether money was kept 
ready or not after tender is also a question of fact which cannot be raised for the 
first time in second appeal. 3 

The finding that there was a valid tender of money by the mortgagor is a 
finding of fact and cannot be attacked in second appeal. 4 

18. Section 14 of Bombay Regulation V or 1827 and section 84.— 
As has been seen in Note 7 a tender or deposit must, under this section, be of the 
entire amount due on the mortgage, in order that interest may cease to run. But 
S. 14 of Bombay Regulation V of 1827 which is still in force in the Bombay Pre¬ 
sidency, lays down that: “If a debtor can prove that he has tendered the whole 
or any portion of the amount due, all further interest shall cease on the amount 
tendered.” As the said section is not expressly repealed by this Act, it is not af¬ 
fected by this section by virtue of S. 2, cl. (a). It has, therefore, been h:ld that 
in the Bombay Presidency a tender by a mortgagor even of a partial amount due 
will stop the running of interest under S. 14 of the abovemsntioned Regulation. 1 


were not made parties to the application 
under S. 83 cannot amount to vexatious or 
unreasonable conduct on the part of the 
prner mortgagee so as to disentitle him to 
costs in a later suit for redemption by the 
subsequent mortgagee.) 

8.*(1889 ) 58 L J F C 82 (87): 14 App Cas 
273: 60 L T 467: 33 W It (Eng) 465, Bank 
of New South Wales v. O'Connor. 

W) 1 Bom L R 381 (383) (DB), Govind 
. Baba V. Sirdar Dillar Jang. 
jl843) 63 E R 268 (271): 2 Y & C C C 598: 
7 Jur 1103, Cliff v. Wadsworth. (Mortgagee 


made to pay the costs. > 

(1840) 49 E R 34 (35): 3 Beav 86, Hodges 
V. Croydon Canal Co. (But as there was no 
. tender the mortgagor was ordered to pay 

the costs.) .. „ _ 

■ (1911) 80 L J Ch 532 (536): (1911) 2 Ch 
301 (309): 105 L T 8: 27 T L R 446 : 55 
S J 520. Edmondson v. Copland. (Mortgagee 
being wrong, made to pay general costs of 

[iSee'rtso (’09) 3 Ind Cas 346 ( 343) (PB) 
1 (Cal), Gobinda Sundar Sinha v. Sri Krishna. 

(Suit for rent.)! _. . , 

.4. C29) 16 AIR 1929 Pat 397 (399): 123 Ind 
v Ca» 796 (DB), Joti Lai Sah v. Fateh Baha¬ 
dur. 


I See also (1889) 58 L J Ch 556 (561): 42 
Ch D 610: 60 1. T 892. Kinnaird v. Trol¬ 
lope. J 

5. C12) 35 Mad 44 (46): 8 Ind Cas 763 
(764) (PB), Krishnaswarni Chettyar v. 

T hip pa Ramasawmi. 

(’16J 3 AIR 1916 Oudh 279 (281): 34 Ind 
Cos 690, Cauri Shankar v. Abu Jafar. 

(1872) 42 L J Ch 417 (421): 8 Ch App 295: 
28 L T 218: 21 W R (Eng) 234, CotfgreU 
v. Stratton. 

(1839) 58 L J Ch 556 (560): 42 Ch D 610: 
60 L T 892, Kinnaird v. Trollope. 

Section 84—Note 17 

1. (’14) 1 AIR 1914 Cal 823 (824, 825): 25 
Ind Cas 93 (DB), Mahomed Mozaffer Ali v. 
Asraf Ali. 

2. I*22) 9 AIR 1922 Nag 174 (175): 67 Ind 
Cas 324, Keshoram v. Bhangilal. (Sufficien¬ 
cy of deposit not challenged on the date 
of deposit— field, mortgagee should he ta¬ 
ken to have admitted the sufficiency of the 
deposit.) 

3. (’22 ) 9 AIR 1922 Pat 167 (169): 1 Pat 
350: 65 Tnd Cas 666 (DB), Jag Sahu v. Ml. 
flnrn Snkhi. 

4. (’25) 12 AIR 1925 Lnh 353 (354): 86 Ind 
Cas 250, Dalip Singh v. Ishar. 
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The tender must, however, be valid. A conditional tender asking the mortgagee to 
accept the partial tender in full discharge of the mortgage-debt is invalid and 
hence inoperative to stop interest even under S. 14 of the Said Regulation. 2 

19. Tender and deposit in possessory mortgages. — Where the mort¬ 
gage is one with possession, and a valid tender or deposit is made of the mortgage 
amount, interest will of course cease to run on the mortgage amount, from the 
date of the tender or in the case of a deposit from the date of service of notice 
on the mortgagee. The consequence of this is that the mortgagee will be liable to 
the mortgagor from such date for mesne profits. 1 Of course, the deposit must be 
kept good. If the mortgagor withdraws the money from Court, he will, from that 
date, be disentitled to mesne profits. 2 


• tuj 

Suits for Foreclosure , Sale or Redemption . 

85. [Parties to suits for foreclosure, sale and redemption.] Repeal - 
cd by the Code of Civil Procedure , 1908 ( Act V of 1908), S. 156 and 
Sch. V. •/„... T 

a. For the repealed provisions, as re-ena.'ted, see the Code of Civil Procedure (Act V of 
1908), Sch. I Order XXXIV in the Appendix. 


•Foreclosure and Sale. 

86 to 90. [Repealed by the Code of Civil Procedure , 1908 (Act V 
of 1908), S. 156 and Sch. V .] 

a. For the repealed provisions, as re-enacted, see the Code of Civil Procedure (Act V of 
1908), Sch. I Order XXXIV in the Appendix. 


Redemption . f Vi/] 

•91. Besides the mortgagor, any of the following persons may 

Persons who may sue redeem, or institute a suit for redemption of, the mort- 
for redemption. gaged propert y 9 name I y 

(o) any person (other than the mortgagee of the interest sought to 
he redeemed) who has any interest in, or charge upon, the 
property mortgaged or in or upon the right to redeem the 
same; 


(6) any surety for the payment of the mortgage-debt or any part 
thereof; or 

(c) any creditor of the mortgagor who has in a suit for the admi¬ 
nistration of his estate obtained a decree for sale of the mort¬ 
gaged property. 


Section 84—Note 18 

1. (’24) 11 AIR 1924 Bom 264 ( 270): 87 Ind 
Cas 129 (DB), Nadershaw Sheriarji v. Shi- 
rinhai Bapuji. 

2. C24) 11 AIR 1924 Bom 264 (273): 87 Ind 
Cas 129 (DB), Nadershaw Sheriarji v. Shi- 
rinbai Bapuji. 

Section 84—Note 19 

1. (’23) 10 ATR 1923 Mad 354 (354): 79 T n d 
Cas 40 (DR), Nagathal v. Arumugam Pillai. 

f(’38) 25 ATR 1938 Mad 405 (413): 182 Ind 
Cns 287 (DB), Suppan Chettiar v. Rangan 
Chekty. (Deposit made but subsequently 
withdrawn by mortgagor—Mortgagor not 


able to produce amount even at time of i<e* 
demption—He is entitled to mesne profit* 
onl*)' for period when deposit was in Court.) 

(’30) 17 ATR 1930 All 609 (610): 124 Ind 
Cas 191 (DB), Mi. Phuvl Kuer v. Rewan 
Singh. 

(’28) 15 AIR 1928 All 156 (157): 113 Tnd 
Cas 23, Ram Bali Singh v. Ali Ahamad. 

(’29) 16 AIR 1929 Rang 271 (271): 124 Ind 
Cas 257, Maung Po Thet v. Daw Shwe Mvin. 

(’24) 11 AIR 1924 Nag 285 (286): 78 Ind 
Cas 772, Savitri v. Madhnrao. 

2 (’38) 25 AIR 1938 Mad 405 (413): 182 

Ind C"«; 287 (DB), Suppan Chettiar V. Ran¬ 
gan Chfitty. 
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ft. Section 91 was substituted foi the original section l»v S n r x t t i» 


Synopsis 


1* Legislative change*. 

2. Scope of the section. 

3. “Besides the mortgagor.” 

4* Clause (a)—General. 

5. Puisne mortgagee. 

6. Sub-mortgagee of puisne mortgagee. 

7. Prior mortgagee. 

8. Purchaser of equity of redemption. 

9. Person contracting to purchase mort¬ 
gaged property. 

10. Transferee pendente lite. 

11. Donee. 

12. Lessee of mortgaged property. 

13. Landlord, if can redeem mortgage by 
tenant. 

14. Superior proprietor under C. P. Land 
Revenue Act. 

15. Tenant for l.fe and remainderman. 

16. Reversioner under Hindu law. 

17. Surrender of mortgaged property by 
Hindu widow to next reversioner. 

18. Transfer from limited owner under 

Hindu law. 

19. Crown acquiring mortgagor's interest 
by escheat. 

2Q. Heirs of mortgagor. 

21. Son under Mitakshara law. 

22. Mortgage by manager of joint Hindu 
. family. 

23. ' Member of malabar tarwad. 

24. Tenants-in-common. 

25. Attaching judgment-creditor. 

26. Government attaching property un¬ 
der S. 88, Cr. P. C. 

27. Judgment-creditor obtaining order for 


appointment of receiver under S. 51. 
cl. (d), C. P. Code. 

23. Person bolding decree for sale of 
mortgaged property. 

29. Trustee. 

30. Benamldnr. 

31. Guardian of properly of minor mort¬ 
gagor and curator of lunatic mortga¬ 
gor. 

32. Trespasser. 

33. Person having no interest redeeming 
mortgage—Effect of. See Notes on 
Section 92. 

34. Person with imperfect title to equity 
of redemption. 

35. Persons entitled to maintenance from 
an estate. 

36. Mortgage by occupancy tenant— 
Rigiit of person recognised by land¬ 
lord as tenant to redeem. 

37. Clause (b) —Surety. 

38. Clause (c)—Creditors of the mortga¬ 
gor. 

39. “May redeem.’* 

40. Partial redemption. 

41. Order of redemption. 

42. Onus of proof. 

43. Whether section applies to redemption 
of charges. 

44. Law in the Punjab. 

45. Right of redemption of persons not 
made parties to suits relating to mort¬ 
gages. 

46. Limitation for suits for redemption 

of mortgages. See the A. I. R. Com¬ 
mentaries on the Limitation Act, 2nd 
(1942) Edn., Art. 148. 


TOPIC INDICATOR 


Creditor In administration suit may redeem. 
See Note 38. 

Mortgagor selling equity of redemption but 
having a charge for unpaid purchase price 
can be redeem. See Note 4. 

* 

Persons having interest in or charge on tbs 


right to redeem. See Note 4. 

Persona having interest in or charge on pro¬ 
perty. See Note 4. 

Redemption of whole or part. See Note 40 
and Section 60 Notes 41 to 47. 


1. Legislative changes. — The present section has been substituted by S. 
46 of the Transfer of Property (Amendment) Act, XX of 1929 for the original sec¬ 
tion which ran as follows: 


“B-sides the mortgagor, any of the following persons may redeem, or 
institute a suit for redemption of, the mortgaged property: 

(a) any person (other than the mortgagee of the interest sought to be 
redeemed) having any interest in or charge upon the property; 


1444 [S 91 N 1-3] 


PERSONS WHO MAY SUE FOR REDEMPTION 


(b) any person having any interest in or charge upon the right to re- 
deem the property; 

(c) any surety for the payment of the mortgage-debt or any part there¬ 
of; 

(d) the guardian of the property of a minor mortgagor on behalf of 
such minor; 

* - • 1 1 • ‘ ~ • ■» 

(e) the committee or other legal curator of a lunatic or idiot mortga¬ 
gor on behalf of such lunatic or idiot; £ 

(f) the judgment-creditor of the mortgagor, when he has obtained exe- 
cution by attachment of the mortgagor’s interest in the property 

(g) a creditor of the mortgagor who has, in a suit for the administra¬ 

tion of his estate, obtained a decree for sale of the mortgaged pro¬ 
perty” ”, ,yi ,Q 

The Special Committee in proposing the change observed as follows: 


Section 91 sp'cifics persons who, in addition to a mortgagor, are en¬ 
titled to redzem. Clauses (a) and (b) can be suitably combined in one 
clause. Clauses (d) and (e) are superfluous, and, in our opinion, should bo 
omitted. An attachment docs not create any interest such as a charge or a 
loan in the property attached (I.L.R. 29 Cal. 428, 32 Mad. 429), and there* 
is no reason why an attaching creditor should have the right of redemption. 
We, therefore, propose to omit clause (f).” 


2. Scope of the section.— Section CO deals with the mortgagor’s right to 
redeem the mortgaged property and this section enumerates the persons who, in ad¬ 
dition to the mortgagor are entitled to redeem or institute a suit for redemption! 
oi the mortgaged property. 1 The right of redemption conferred by the sectioh on 
other persons is however, the same right which the mortgagor possesses under S. 
CO and not a different kind of right. 2 The persons who are given the right of re¬ 
demption under the section may be broadly grouped under two heads, i.e., person®- 
having an interest in or charge upon the mortgaged property or in or upon th*S 
right to redzem the same (cl. (a)); and persons who have no interest.or charge 
upon the mortgaged property or in or upon the right to redeem it bur who We 
given a personal right to redeem on some special grounds (clauses (b) ancM6).«* 


3. Besides the mortgagor.”— This section deals with the right of re- 
demption of persons other than the mortgagor, though it recognises the mortgagor’s 
right of redemption, as is shown by the words “besides the mortgagor”. 1 : THc todrt- 
gagor himself has a right of redemption giVn to him by S. CO: ‘Section 5&i®jW 
vides that ‘unless o'herwise expressly provided,” the word “mortgagor” shaTrbd 
deemed to include persons deriving title from him. It has been held by the High 
Court of Bombay that this section is one of such express provisions inasmuch as* 
in providing that “besides the mortgagor the following persons are cntitie&.to 4 F> 
deem ’and in including among those persons such persons as derive title from th? < 
mortgagor, it dearly distinguishes between the mortgagor and persons deriving 


Fection 91—Note 2 

1. See the Report of the Special Committee 
printed on page 85 (124). 

(’17) 4 AIR 1917 All 110 (110): 39 All 536: 
41 Tnd Cas 190 (DB), Lakhpat Rai v. Fakh- 

Tnddin. 


(1936) Nag 127: 165 Ind Cas 939 (DB); 
A mar das v. Jailalsao. 

( 39) 26 AIR 1939 Par 7 (11): 18 Pat 155: 
180 Ind Cas 974 (DB), Baiju Lai v. Thakur 


Prasad. 


Fection 91—Note 3 


i ill / noil 


(91) 13 All 432 (454) (FB), Mata Din Ka- 1. (’ll) 34 Mad 115 (117) : 6 Tnd Cas 764 


so'lhnn v. Karim Ibisain. 

2. (’17) 4 AIR 1917 All 110 (110): 39 All 


(766) (DB), Ponnammal v. Kalithitha Mo- 
dnli. 


41 , }; C - 190 ( DB ). Lukhpat Rai v. (’21) 8 AIR 1921 Mad 51 (52):.62 Tnd Cas 


Fakhritddin. 

3. (’36 ) 23 AIR 1936 Nag 209 (213): I L R 


291 (DB), Govinda Padayachi v. Lokanatha 
Aiyer. 
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title from him. Consequently, a purchaser from the mortgagor, for ins¬ 
tance, is entitled to redeem, not by virtue of S. 60, but by virtu© of this section. 2 

The mortgagor must, in order to be entitled to redeem, have an existing right 
in the equity of redemption. If he absolutely and entirely parts with it, his 
right to redeem conus to an end. 3 But if, even after he has absolutely parted 
with his equity of redemption, he is sued by the mortgagee upon his co:*:nant to 
pay tJe: mortgage-debt he acquires a new right to redeem and is entitled to a recon¬ 
veyance to himself subject of course to any equity of redemption that may hate 
vested in any other person . 4 In Dhana Kocri v. Ram Kcwal 5 it has been held that 
this principle will apply not only when th© mortgagee sues the mortgagor on the 
covenant but also on the mortgage debt. In that case, A mortgaged property to B 
by way of simple mortgage and then to C by way of usufructuary mortgage. B 
sued on his mortgage impleading only A, obtained a decree for sale and, in exe¬ 
cution, purchased the property himself. Being unable to obtain possession he 
again sued both C and A. A decree was passed that C should redeem B and that, 
if he failed to do so B should redeem C. C redeemed B. It was held that the 
consequence of it was that B’s mortgage was satisfied, that therefore ipso facto 
the decree and sale in favour of B were vacated, and that the equity of redemption 
came again into the hands of A. B could have got in the whole estate by red em- 
ing C, but if he did not take that course, then, he must be taken to have fallen 
Lack on his mortgage and thus revived the equity in A. A could, therefore, re¬ 
deem C by payment of the amount due under C’s mortgage plus the amount paid 
by C to B. 


4. Clause (a)—General. — This clause refers to four classes of persons 
who are entitled to redeem: 

(a) persons having an interest in the property mortgaged; 

(b) persons having a charge upon the property mortgaged; 

(c) persons having an interest in the right to redeem the property mort¬ 
gaged; and 

(d) persons having a charge upon the right to redeem the property mort¬ 
gaged. 

The “property mortgaged” is not the same thing as “the right to redeem the 
same/* The form:r has reference to a stage bef ore the mortgage ivas executed and 
comprises the entire interest of the mortgagor which was offered as security under 
the mortgage. The latter has reference to a stage after the mortgage is executed 
and comprises the mortgagor’s interest which remains after deducting the mortgagee- 
interest. 1 * Again, the words “property mortgaged” and “the right to redeem the 
same*’ cannot obviously comprise interests which the mortgagor did own which 
Could not be transferred by th? mortgagor by way of mortgage. Thus, suppose A, 
th© owner of property x , executes a mortgage first in favour of B and thsn in favour 


.2. (’42 ) 29 AIR 1942 Bom 98 ( 99): I L R 
(1942) Bom 169: 199 Ind Cas 718 (DB), 

Narayan Divakarappa V. Parameshvarappa. 
(Auction-purrhaser under ironey decree 
■ .paying off a mortgage is entitled to subro¬ 
gation against subsequent mortgagee.) 

Also see Section 59A, Note 4. 

.». (’21) 8 AIR 1921 Mad 51 (53, 54): 
’ 62 Ind Cas 291 (DB), Govinda Padayachi 
v. Lokanatha Aiyar. 

<*04 ) 27 Mad 428 (429) (DB), Jkkotha v. 
- Chokkiama. (Sale in execution of a decree.) 
<’16) 3 ATR 1916 Pat 375 ( 380): 35 Ind Cas 
404 (DB), Janhavi Prasad Singh V. Char- 
c baron Dubey. (Do.) 


(See also C25) 12 AIR 1925 Rang 377 (381): 
3 Rang 367 : 90 Ind Cas 1011 (DB). A. T. 
A. R. M. M. Chf.tty Firm v. Mahommad 
Kasim.] 

4. (1888) 39 Ch D 636 (645): 57 L J Ch 

905: 37 W R (Eng) 234 : 59 L T 433, Kin- 
nuird v. Trollope. 

(’30) 17 AIR 1930 Pat 570 (572, 573): 10 
Pat 197: 129 I. C 664 (DB), Dhana Koeri 
v. Ram Kevtal. 

[See alio (*21) 8 ATR 1921 Mad 51 (53): 
62 Ind Cas 291 (DB), Govinda Padayachi 
v. Ijokanathn Aiyar. 1 

5. (’30) 17 AIR 1930 Pat 570 (572, 573): 10 
Pat 197: 129 Ind Cas 664 (DB). 
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of C. B cannot be said to have any interest in the “property mortgaged” to C,'irp. 
a.;:nu<h us uhat was mortgag d to C, was U 13 equity of rulemption remaining jji 
A after the mortgage to B. The same view may be expressed by saying that the 
Intele»t oi any person which is not bound by th„* contract of mortgage is not an 
interest in the “property mortgaged” or in the right to redeem the same and the 
owner of such interest is not entitled to rede~m the mortgage under this claused ’* 


But it is not necessary that in order that a person may have an interest in 

the property mortgaged,” I 13 should have derived his title from or should have 

claimed through, the mortgagor, though it is necessary that such interest is bound 
by the mortgage. 2 


A person claiming paramount title has no interest in the mortgage security 
or the right of redemption and therefore is not a person entitled to redeem. 2 * (See 
Appendix 1 0. 34 R 1 Note 5). > • 

1 his clause gives a right of redemption not only to a person having an inte¬ 
rest in the property mortgaged or in the right to redeem the same, but also to a 
person having a charge upon such property or right to redeem. 3 As has been 


Section 91—Note 4 

(’47) 34 AIR 1947 Nag 210 (222): I L R 
(1947) Nag 740 (DB), Pawankumar v. Jag- 

deo. 

I. (‘47) 34 AIR 1947 Nag 210 (215, 222):ILR 
(I94i) Nag 740 (DB), Pawankumar v. 
Jagdeo. (No person whose interests are not 
affected by a mortgage can redeem the 
mortgage—Lease subsequent to mortgage 

binding on the mortgagee—Leasee cannot 

redeem.) 

(03) 4 Nag L R 9 (11), Ghanga v. Ukund 
/wu>. (Mortgage by some coparceners— 
Other coparcener held could not redeem.) 

( 15) 2 AIR 1915 Lah 199 ( 200): 30 Ind Gas 
389 (DB), Jinxm Singh v. Achhar Singh. 
(A, B and C, brothers—Estate though still 
joint each dealt with specific portions as 
his own and effected separate mortgages— 
Suit by A for redemption of mortgage by 
" Held that technically A had interest in 
every j nc h of joint estate but in fact its 
joint character must be regarded as in a 
state of suspension at any rate till the re¬ 
demption of the mortgages; hence A could 
not redeem.) 

C0I) 5 CalWN 83 (85) (DB>, Glrish Chun- 
der Dey v. Juramoni Dey, (Holder of raiyait 
interest or purchaser of equity of redemp* 

t’on cannot r^d^em.) 

CI7) 4 AIR 1917 Nag 133 (134, 135): 14 Nag L 

m ^ ^- as 99* Shankar Singh v. 

Hukumchand. (Lease trade subsequent to 
the mortgage — Lessee who is prejudiced by 
sale or foreclosure can redeem.) 

C07 ) 29 Ml 679 (682): 4 All L Jour 703, Ro- 
ghunandan Prasad v. Amhika Singh. (Per- 
petual lease of sir land for premium and 
annua] rent—Lessee was not to be ejected 
even for non-payment of rent— Lessee was 
held fo be entitled to redeem.) 

<*91) 13 All 432 ( 454) (FB), Mata Din Ka- 
sndhnn v. Kazim Husain. 

*‘30) I; AIR 1930 Nag 173 (175, 176)t 26 
N.gl- R 208: 122 Ind Cas 699, Dinkarrao 
v. Shamrao. (One conarcener, not being ma- 
nager, mortgaging—Other coparceners can¬ 


not redeem.) 

[See (’86) 12 Cal 414 (422): 12 Ind App 
j 7 NUkant Banerji v. Suresh Chan¬ 

dra Mullick. (Person made party to mort¬ 
gage suit but who claims a paramount ti¬ 
tle and gets the suit dismissed against biin 
cannot afterwards redeem.)] 

(See however (’26) 13 AIR 1926 Nag 496 
(498): 23 Nag L R 128: 96 Ind Cas 973, 
PannaLil v. Rujaram. (Mortgage— Subse¬ 
quent lease by mortgagor—It was observed 
that the lessee ‘ becomes a transferee of a 
portion of equity of redemption and as 
such is a person having an interest in the 
property or at least in the right to redeem 
the property.**) J 

2. ( 03) 4 Nag L R 9 (11), Ghanya v. Ukund 
Rao. (Thus the nearest reversioner can re¬ 
deem mortgage by Hindu widow.) 

C34) 21 AIR 1934 Bom 32 ( 33): 58 Bom 75t 
148 Tnd Cas 1145, Ganesh Raghunath V. 
Rajaram Laxman. 

[See however 05) 2 AIR 1915 Lah 199 <200) 1 
30 Ind Cas 389 (DB), Jiwan Singh v. Ach- 
har Singh. (‘The interest contemplated by 
this section must be an interest derived dS- 
rectly or indirectly from the mortgagor since 
the time of the making of the mortgage.**) 7 
2a. (*48 ) 35 AIR 1948 Nag 369 ( 371): I LR 
(1948) Nag 584 (DB), Nimba Ganba V, 
Har ay an Paikaji. 

3. (*96) 19 Mad 151 (153) (DB), Paya Mo¬ 

tor hit Appu v. Kovamel Amina. (Lessee cats 
redeem.) " ; , ) 

<*36) 164 Ind Cas 1009 (1010) (Cal), Slm- 
bhuram Beriwalla v. Gulzarilal Thakur. (By 
a consent decree it was provided that cer¬ 
tain property will remain charged for the 
decretal amount subject to previous encum¬ 
brance—It was held that the decree was 
compulsorily registrable under section 17 
(2) (vi) of the Registration Act, 1908, and 1 
as it was not so registered the decree-hoL 
der could not claim any charge on the pro¬ 
perty so as to be able to redeem a mortgage 
on the property.) 

CV8) 11 C P L R 95 (96, 101, 102), Seth 
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seen in Note 4 on S. 58 a charge does not create any interest in the property 
though, under certain circumstances, the property may be made liable for the pay¬ 
ment of the money charged. 

Illustrations. 

(1) A and his son B constitute a Mitakshara undivided Hindu family. A 
mortgages the family property to C for purposes binding on the family, 
B is a person having an interest in ‘"the property mortgaged” and so 
can redeem C. B, it may be noted, does not claim through A: 1 

(2) A, a Hindu widow, mortgages h r husband’s property to B for purposes 
binding on the estate. After the death of A, C, the next reversioner, is 
a person having an interest in the “pioperty mortgaged” and so can re¬ 
deem B. It may be noted here also that the reversioner C does not claim 
through the widow but only through the last male owner. 5 

(3) A is the owner of property x and B has a charge on that property for 
certain amounts due. A mortgages the property to C who takes it bona 
fide without notice of the charge. The mortgage is binding on B. B 
can, therefore, as a person having a charge upon the “property mort¬ 
gaged” redeem C. 

(4) A mortgages property first to X and then to Y. Y has an interest in the 
“right to redeem” remaining in A after the prior mortgage to X. He 
is, therefore, entitled to redeem X. 6 

(5) A mortgages property * to B and then sells his equity of redemption to 
C for a consideration of Rs. 4,000, which, however, is not paid. Under 
S. 55, sub-s. (4), cl. (b) A has got a charge on the equity of redemption 
transferred to C, i.c., has a charge on the “right to redeem” and so can, 
under this clause, redeem B. 7 


The “interest” contemplated by the clause is obviously not confined to the 
right of ownership but may be any interest in the property, however small it may 
be 8 It may accrue by succession, conveyance or contract. 80 It must, however, be 
a present interest and not a mere contingent or future interest, 9 i.e., it must be an 


Ratan Lai v. Rani Umed Kuar. (Superior 
proprietor having a decree against an infe¬ 
rior proprietor for revenue payable, under a 
sub-settlement has charge on all properties 
comprised in sub-settlement.) 

(*20) 7 AIR 1920 Lah 480 ( 481) (DB), Mo- 
, kandi v. Harnam Das. (A mortgaged certain 
property to B and then sold the equity of 
redemption to C — C sued B for the redemp¬ 
tion of the mortgage making A a co-defen¬ 
dant —A alleged that his consent to the sale 
was caused by undue influence and fraud; 
there was no consideration for the sale and 
the sale was void—It was held that the de¬ 
fence of fraud and undue influence would 
not avail as part of consideration was proved 
to have been paid by C to A and this, sum 
.... constituted a charge upon the land entitling 
C to maintain the redemption suit.) 

4. See Note 21. 

5. See (*08) 4 Nag L R 9 (11), Ghanya v. 
.* Ukund Rao. 

7. C25M2 AIR 1925 Mad 778 (778) : 86 Tnd 
Ca* 793, Ratnom PiUai v. Kamalambal Am - 
mat. (Part of the consideration was reserv¬ 
ed in this case.) _ _ — 

-'1888) 39 Ch D 456 (462): 57 L J Ch 


1085: 59 L T 742: 37 W R (Eng) 276, Tam 
v. Turner. (Lease after mortgage for a term 
-—Lessee can redeem.) 

(*96) 19 Mad 151 (153) (DB), Paya MatathU 

Appu v. Kovamel Amina. (Verurnpattora 
tenant, in Malabar, of an ottidar may re¬ 
deem.) 

(‘29) 16 AIR 1929 Bom 139 (140, 141): S3 
Bom 353: 116 Ind Cas 225, Shankar Maha- 
dev v. Bhikaji. (Purchaser of shares of Borne 
eo-rrortgapors is entitled to redeem.) 

(* 27 ) 14 AIR 1927 Cal 479 (480): 100 Ind Cas 
521, Chandi Char an Roy v. Siraj Mia. 

(’26) 13 AIR 1926 Nag 496 ( 498): 23 Nag L 
R 128 : 96 Ind Cas 973, Pannalal v. Raja- 
ram. (Lease after mortgage—Lessee may 
redeem.) 

(1869 ) 5 Ch App 227 ( 229): 39 L J C H 342t 
22 LT 190:19 W R (Eng) 196, Pearce v. 

Morris. „ ,. „ 

(’81) 6 Cal 663 (664): 7 Cal L R 201, Soobhul 
Chunder Paul v. N. Churn Bysack. (Mort¬ 
gage—Attachment—Attaching creditor can¬ 
not redeem.) _ 

8a. (’32) 19 AIR 1932 All 643 (647): 738 

Ind Cas 552 (DB), Ram Singh v. Baldeo 
Prasad. 

9. ( 08) 30 AH 497 (498, 499): 5 All L Jour 
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interest actual iy in existence at the time when the right of redemption is claimed.*® 
A reversionary interest under the Hindu law cannot be said to be a present interest 
as it is merely a spes successionis. u But although it is necessary that the person 
should have a present interest in the property or in the right to redeem it, a present 
right to Use possession and enjoyment of tlie property is not essential. 12 

The “interest” or “charge” must be a validly created “interest” or “charge.” 
An invalid interest or charge will not entitle a person to claim the right of redemp¬ 
tion under the clause. 13 

5. Puisne mortgagee.— After the creation of the prior mortgage it is 
only the right to redeem the property which is left in the mortgagor and when he 
creates a subsequent mortgage on the same property it is only the right to redeem 
which is mortgaged to the subsequent mortgagee. 1 A puisne mortgagee is thus a 
person who has an interest in the “right to redeem” the mortgaged property under 
the prior mortgage 2 and is consequently entitled, undir this clause, to redeem or to 
institute a suit for redemption of the prior mortgage. 3 


631 (DB), Ram Chander v. Kalla. (Rever¬ 
sionary heirs of Hindu mortgagor cannot 
redeem during the life-time of his widow 
who is in possession .) 

(’30) 17 AIK 1930 Oudh 294 (296): 5 Luck 
691: 123 Ind Gas 211 (DB), Chhote Singh 
v. Surat Singh. (Do.) 

(T9) 6 AIR 1919 Oudh 217 ( 220): 51 Ind 
Cas 985 (DB), Dasani Singh v. Ram pal 

Singh. (Reversioner cannot redeem. 8 Oudh 
Cas 349 dissented from.) 

(T4) 1 AIR 1914 Upp Bur 45 (49): 2 Upp 
Bur Rul 46 : 28 Ind Cas 821, Mi The O v. 
Mi Swc. (Under Buddhist law a daughter 
has not such an interest in the property 
sought to be redeemed during the life-time 
of her mother as is contemplated by the sec¬ 
tion. ) 

10. (’35 ) 22 AIR 1935 Oudh 139 (141): 10 
Luck 531: 153 Ind Cas 808 (DB), Ram 
Adhar v. Shankar Bukhsh Singh. (Puisne 
mortgagee whose right to foreclose is time- 
barred cannot redeem.) 

(X)2) 15 C P L R 175 (177), Canpat v. Bhan- 
gi. (Landlord’s right of pre-emption under 
S. 41 of Tenancy Act against absolute occu¬ 
pancy holding is contingent) 

11. See Note 16. 

12. (’29) 16 AIR 1929 Nag 27 (28, 29): 112 
Ind Cas 248, Mahadeo Kunbi v. Babya. (A 
ltgatee who is to get the devised property 

•* after the death of the testator and.his wife, 
and who survives the testator, has, after the 
testator’s death, a vested interest in the 
property and consequently his son is entitled 
to redeem a mortgage executed by the tes¬ 
tator. ) 

ISee T09) 12 Oudh Cas 197 (200): 3 Ind 
Cas 519 ( 520) (DB), Debi Sahay Singh v. 
Sumer Singh. (Custom that where person 
holding grove abandons village, the rights 
in grove revert to zamindar—Hence on such 
abandonment zamindar can redeem mort¬ 
gage of the grove. 1 Oudh Cas 42 overrul¬ 
ed.) 

(’09) 12 Oudh Cas 201 (204): 3 Ind Cas 521 
(522) (DB), Iqbal Husain v. Sheo Charon. 
(Do—But not while the mortgagor is alive 
and resides in the village.)! 


13. (’38) 42 Cal W N 1106 (1109), Padnxo 
Lochan Roy v. Shaik Ajimaddin. 

(’45) 32 AIR 1945 Pat 289 (291): 24 Pat 263 
(DB), Sarai Chandra v. Jam ana Prasad. 
(Mortgage of holding— Sale of holding in 
execution of rent decree—Decree and sale 
held void as decree was passed by Civil Court 
—Auction purchaser though mere trespasser 
was held entitled to redeem as “person inte¬ 
rested in the mortgaged property”—NOTE: 
—The reasoning of the decision on this 
point is not clear. Perhaps it was assum¬ 
ed that the possession of the auction pur¬ 
chaser gav-'- him a right to redeem.] 

Section 91—Note 5 

1. (’24) 11 All! 1924 Nag 191 (194): 79 Ind 
Cas 614, Balaji Vinayak Buti v. Vithoba. 

(’24) 11 AIR 1924 Nag 198 (199): 75 Ind 
Cas 899, Govinadrao v. Rukhmanand. 

2. (’95) 22 Cal 33 (39) (DB), Kanti Ram 
v. Kutubuddin. 

(’04) 28 Bom 153 (162, 163): 5 Bom L R 
892 (DB), Hasanbhai v. Umaji. 

(’84) 8 Bom 168 (173) (DB), Radhabd V. 
Shamrav. 

(’24) 11 AIR 1924 Nag 191 (194): 79 Ind 
Cas 614, Balaji Vinavak Buti v. Vithoba. 

(’97) 20 Mad 35 (37, 38): 6 Mad L Jour 235 

(I)B), Muthir Vijia v.*' Venkattachallom. 
(Second mortgage is as to the second mort¬ 
gagee nothing but an assignment of .the 
mortgagor’s interest—As an assignee of "the 
mortgagor the second mortgagee may insist 
upon all the rights of a mortgagor against 
the first mortgagee.) , . 

[See also (1882 ) 20 Ch D 724 (727): 51 L J 
Ch 621: 47 L T 208: 30 W R (Eng) 716, 
Teevan v. Smith. (The mortgagor by mort¬ 
gaging the property to the second mortgagee 
makes him his assign. )1 

3. (’48) 35 (AIR 1948 Mad 412 (415, 416) vf- 
M. A. Firm v. Marudnchalam Chet(ior. 
(Puisne mortgagee’s right to redeem w 
not taken away by 9ale in execution - of 
prior mortgage decree to which he was^nbt 
a party.) 

C95) 22 Cal 33 (39) (DB), Kami Ram 

v. Kuttubuddin. 

C01) 4 Oudh Cas 100 (103) (DB), Sheo 
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Ghulam v. Ghulam Sarwar. (Puisne mort¬ 
gagee is not, however, representative in in¬ 
terest of mortgagor and is not bound by dec¬ 
ree made between prior mortgagee and mort¬ 
gagor. ) 

(*73) 5NWPHCRI45 (148) (DB), 

Sheopal v. Deen Dyal. 

(*88) 10 All 611 (612): 1888 All W N 238 
(DB), Girdhar Lai v. Bhola Nath. 

('95) 18 All 83 (86) (DB), Akhara Panchai- 
ti v. Saba Lai. (Prior mortgage usufructuiy 
—Subsequent mortgage simple— Rights of 
subsequent mortgagee — No sale till 
first mortgage is capable of redemption.) 
(1900 ) 23 All 25 (29, 31): 1900 All W N 

185 (DB), Kudralullah v. Kubra Begam. 
(“03) 26 All 72 (77): 1903 All W N 190 (DB), 
Shib Lai V. Bhawani Shankar. (Assignee of 
the puisne mortgagee.) 

(*05 ) 27 All 325 (332): 32 Ind App 123 (PC), 
Gopi Narain v. Banvdhar. 

(1900) 22 All 453 ( 460): 1900 All W N 160 
(DB), IPahid-un-Nissa v. Gobardhan Das. 
<’06) 3 All L Jour 240 (241, 242), Ram Lai 
V. Lakhpat Rai. (Subsequent mortgagee par¬ 
ty to a suit on prior mortgage as one of 
mortgagees under prior mortgage—His right 
to redeem is extinguished on decree.) 

(*83) 1883 All W N 193 (193) (DB), Raghu- 
bans Knar v. Ramsahai. 

C94) 1894 All W N 136 (137) (DB), //ar- 
nam Singh v. Bishan Singh. 

<*04) 1904 All W N 285 ( 286) (DB), Sital 
Prasad v. Tnfa : l Fatma. 

(06) 1905 All W N 190 (190), Ram Nidh v. 
Ishar Duyal. (Purchase by prior mortgagee 
of mortgagor’s rights—Subsequent mortga¬ 
gee’s right to redeem not extinguished.) 
1*09) 1 Tnd Cas 505 ( 506) (All), liar Sahai 
V. Mnkkarrnm Il»s*ain. 

('ll) 10 Ind Cas 925 (926) (All), Bhura v. 
Ghure. 

(’ll) 9 Ind Cas 158 (159) (DB) (All). Siam- 

sf'ndar 1 r[ v. 11 nrnara v an. 

(’15) 2 AIR 1915 All 299 ( 300): 29 Tnd Cas 
7°4, Ml. Ram Piari v. Raghunath Singh. 
<*30) 17 AIR 1930 All 869 ( 871): 129 Ind 
Cas 378 (DB), Raghunandan Prasad v. Ajo- 
dhva Singh. (Subsequent mortgagee pc-ing 
ofT prior mortgage but redeeming more than 
what is mortgaged to him—He has a right 
of siihrofra»ion.) 

C34> 21 ATR 1934 All 946 (948): 153 Ind 
Cas 664, Narotam Das v. Sanwal Doss. (Sub¬ 
sequent mortgagee can redeem an auction- 
* purchaser in execution of prior mortgage 
decree to which he was not n a rtv.) 

(’14) 1 ATR 1914 Bom 259 ( 259): 27 Ind 
Cas 38 (DB), Mahomedali Kamruddin v. 
A hdt'lali. 

<•28) 15 ATR 1928 Cal 116 (117): 55 Cal 602: 
107 Ind Cas 355 (DB), Bhodai Sheikh v. 

Rarada Kanta. 

('ll) 11 Ind Cas 512 (513) (Lah), Jagat 
Singh v. Bata. 

(*82) 4 Mad 213 (215) (DB), Vencataehella 
■ Kandian v. Panianadien. 

(*92) 15 Mad 54 (56) (DB), Chinnan v. Ra- 
machandra. 

'<*94)17 Mad 17 (20) (DB), Krishnan v. Cha 


dayan KutlL 

(’94) 17 Mad 62 ( 64): 4 Mad L Jour 17 

(DB), A 'arayanaswami v. Narayana. 

( 03) 13 Mad L Tour 1 (1, 2) (DB), Man- 
gab Thuppan v. Kadir Kutii. 

(’ll) 9 Ind Cas 513 (516) (FB) (Mad), Mul- 
la Veptil v. Achuthan Nair. 

(*21) 8 AIR 1921 Mad 612 (614): 63 Ind 
Cas 730 (DB), Rukmani Ammal v. Nara • 
simha Iyer. 

(’33 ) 20 AIR 1933 Mad 583 (583): 56 Mad 
846: 144 Ind Cas 833 (FB), Nugerulran 
Chettiar v. Lakshmi Ammal. 

(’89) 2 C P L R 173 (174), Narayan Seth v, 
Mukund Ram. 

('23) 10 ATR 1923 Nag 24 (25), Laxmi Na* 
ruyan V. RadhaJiisan. 

(’15) 2 AIR 1915 Oudh 211 (213): 27 Ind 
Cas 960 (DB), Suraj Kishan v. Ajudhya 
Prasad. 

(’34) 21 AIK 1934 Oudh 246 ( 250): 9 Luck 
657: 149 Ind Cas 543 (DB), Harihar Baksh 
Singh v. Lachhman Singh. 

(’35) 22 AIR 1935 Oudh 139 (141): 10 Luck 
531: 153 Ind Cas 803 (DB), Ram Adhar v. 
Shankar Bnkhsh Singh. 

('01) 4 Oudh Cas 199 (202) (DB), Juwahir 
Singh v. Baldeo Bakh.sk. 

(’15) 2 AIR 1915 Sind 9 (9): 9 Sind L R 
86: 31 Ind Cas 37 (DB), Karuiyaram v. Ti- 
rith Singh. 

(’66) 1866 Agra F B 7 (12) (FB), Dook- 
rhore Rai v. Ilajee llidayaut-ool-hh. 

(’01) 1 Cal L Jour 65 ( 69) (DB), Baikantha 
Nath v. Mohendra Nath. (A puisne mortga¬ 
gee's right to redeem a prior mortgage ari¬ 
ses when be asserts it by a suit.) 

(*08) 30 All 30 (31): 4 All L Jour 689, Ka- 
niz Fatima v. Walhdlah. (A decree for sale 
on a mortgage was passed, giving a right of 
redemption to a puisne mortgagee— The 
puisne mortgagee did not redeem, and the 
decree became absolute— Held that no sub¬ 
sequent suit for redemption would Fe by a 
person alleging that be was the real puisne 
mortgagee, and that the person whose name 
appeared in the decree as puisne mortgagee 
was merelv a benamidar.) 

(’14) 1 AIR 1914 Mad 563 (563, 564): 22 

Ind Cas 907 (DB), Covind Mennn v. Chattn 
Menon. (The question how far a second 
mortgage by a kamavan is binding on the 
tarwad cannot be raised bv the first mort¬ 
gagee in a suit for redemption by the second 
mortgagee unless the second mortgagee is 
wholly invalid and not merely voidable—Until 
it is avoided by the tarwad in a pro~er suit 
the second mortgagee is entitled to redeem.) 

(’471 29 ajr 1Q42 Oudh 2'0 (267): 17 Luck 
755: 200 Ind Cas 146 (FB), Abdul Hamid 
v. Ram K ,,r ^nr. 

[See aha (’33 ) 20 ATR 1933 I.ah 503 ( 504): 
14 I .ah 596- 142 Ind Cas 805 (DB), Sun* 
dar Das v. Beli Ram. (ArtMe 148 and not 
Art. 132, limitation Act, applies.) 

(’2r>) 13 ATR 1926 Uh 607 (603): 7 Lah 
. 300 ; 08 Tnd Cas 960 (DB). Copal Das v. 
Mirlchand. (Subsequent mortgage for five 
years and with a condition that mortgagee 
may redeem prior mortgage any time with- 
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There is a difference of opinion on the questjon whether a puisne mortgagee 
who has allowed his remedy on the mortgage against the mortgagor to be barr¬ 
ed by limitation, can be said to have a subsisting interest in the right to redeem 
so as to entitle him to sue for redemption of th» prior mortgage. On the one 
hand, it has been held that the right of ths puisne mortgagee to redeem the prio^ 
mortgage is not an absolute right but has been conceded to him for the protection 
of the rights possessed by him under his own mortgage and that, therefore, if the 
puisne mortgagee has lost all the remedies available to him in respect of his own- 
mortgage, he cannot be said to have a subsisting interest sufficient to entitle him- 
to claim redemption 4 under this clause. The effect of this view is that though un¬ 
der Art. 148 a p;riod of (0 years is prescribed for a suit for redemption, this pe¬ 
riod is reduced to 12 years in the case of a puisne mortgagee as, in suits govern^ 
ed by Art. 132 he has only a period of 12 years for instituting a suit on his mort-' 
gage. On the other hand a contrary view is taken in the undermentioned cases 5 
that even when the puisne mortgagee’s right to enforce payment of his mortgage 
is barred under Art. 132, his right as mortgagee is not extinguished under S. 28^ 
Limitation Act, and he can, therefore, redeem under Art. 148 within the period 
of 60 years. It is submitted that the latter vizw is correct. 

Where there are successive mortgagrs a puisne mortgagee can redeem any 
of the prior incumbrances and is not required to redeem only the mortgage im- 
mediatzly prior to him. 6 \> 

The pusine mortgage must be a valid mortgage;-a void mortgage cannot give 
the person in whose favour it is executed a right to redeem a prior mortgage. 7 

Unlike a purchaser of the equity of redemption, in whose case there is a 

prima facie implied contract to inchmnify the vendor against liability on the mort- 

gage, a puisne mortgagee is in no way personally liable to discharge the prior 
mortgage. 8 3) 

6. Sub-mortgagee of puisne mortgagee.— A sub-mortgagee of the 
rights of a puisne mortgag e is entitled to redeem or to institute a suit for. re¬ 
demption of the prior mortgagee as being a person having an interest in the “right 
to redeem” the mortgaged property. 1 :, * 


5. (’33) 20 AIR 1933 Bom 25 (25, 26): 141 
Ind Cas 811 (DB), Nathmal v. Nilkantfu -, 

07) 24 AIR 1937 Nag 205 (207): I L R 
(1937) Nag 367: 172 Ind Cas 289, Mt. Ram- 
kunivarbai v. Mt. Chhitia Bai. (The two- 
rights of foreclosure of one’s own mortgage 
and redemption of the prior mortgage are 
distinct—Extinction of one does not neces¬ 
sarily lead to the extinction of the other.) 

(T9) 6 AIR 1919 Nag 93 ( 94): 51 Ind Caa 
374, Kami ram. Nathuram V. Hardfio, Saga- 
noth. 

6. (’13) 21 Ind Cas 560 ( 561.) (DB) (Mad), 

Venkatanarayanastuami Reddi v. Kanni Am- 
mal. . , . . 

04) 11 AIR 1924 Oudh-56 (59) t 79 Ind Cat 
654 (DB), Duber v. Ram SahaL 

1*91) 13 All 432 (488) (FB), Mata Din *. 
Kazim Husain. (Mahmood, J- contra.) 

7. (’38 ) 42 Cal W N 1106 (1109), Padmm 
Lochan v. Shaik Ajimaddin. 

8. (’36 ) 23 AIR 1936 P C 65 (68): 160 Ind 

Cas 783 (P C), Montreal Trust Co. v. Bri¬ 
tish Columbia Land and Investment Agency, 
Ltd. r . 

Section 91—Note 6 

1. (T3) 21 Ind Cas 560 (561) (DB) (Mad), 
Venkatanarayanaswami v. Kanni AmmaL 


in the five years— Held , the mortgagee was 
entitled to redeem even afterwards before 
redemption of his mortgage.)] 

4. (’35) 22 AIR 1935 Oudh 139 (141): 10 

Luck 531: 153 Ind Cas 808 (DB), Ram Ad- 
har v. Shankar Bakhsh Singh. 

05) 12 AIR 1925 Mad 76 (77): 84 Ind Cas 
301, Lakshmanan Chettiar v. Sella Muthu. 

{See also (*29) 16 AIR 1929 Cal 609 (610): 
57 Cal 704: 119 Ind Cas 135 (FB), Sayama- 
li Molla v. Amisuddin. (Puisne mortgagee is 
allowed to redeem if his suit is not barred 
fcy Tmitation—Art 144 and not Art 132, 
Limitation Act applies.) 

(*34> 21 AIR 1934 Lah 799 ( 800): 155 Ind 
Cas 1116, Phul Chand v. Shugan Chand. 
(Subsequent mortgagee is only representa- 
five in interest of mortgagor to the extent 
that he can redeem prior mortgage—He is 
not absolute owner—If prior mortgage is va¬ 
lid he cannot challenge the terms thereof as 
penal though he is entitled to equitable con¬ 
siderations.) 

C24) II AIR 1924 Oudh 56 ( 59): 79 Ind Cas 
654 (DB), Duhfr v. Ram Sahai. (Puisne 
mortgagee’s right to redeem is not absolute 
hut arises when he comes to Court to obtain 
temedy on his mortgage.)) 
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. P rior mortgagee.— As has seen already in Note 4, a person not hound 

by the mortgage sought to be redeemed, cannot be said to have an “interest” in the 
property mortgaged” within the meaning of this section. A prior mortgagee is 
not bound by the second mortgage. 1 He has no interest such as is contemplated by 
the section in “the property mortgaged” und-r the second mortgage, for, what is 
mortgaged under the second mortgage is the equity of redemption remaining in the 
mortgagor after the first mortgage. It iollows that a prior mortgagee cannot re¬ 
deem the second mortgage unebr this section. This is in accordance with the 
well-known principle of law “redeem up and foreclose down,” which means that, 
of any number of mortgagees, the later can always redeem the earli.r but cannot 
he compelled to do so and the curlier cannot redeem the. later except by com* nt. 2 
The explanation to 0. 34 R. 1, Civil Procedure Code, also makes this clear. That 
rule provides that all persons having an int_rc6t either in th? mortgage security 
or in the right of redemption are necessary parties to any suit relating to the 
mortgage, but that a prior mortgagee is not a necessary party lo a suit for sale 
or foreclosure by a puisne mortgagee or to a suit for redemption by the mortgagor 
of the puTsne mortgage. There is, however, no prohibition against joining him as 
a party to such suits; and the undermentioned cases 3 have h:ld that where he is 
joined as a party to the suit by the puisne mortgagee he is entitled to pay off the 
puiane mortgage. 

A prior mortgagee who purchases the mortgagor’s equity of redemption whe¬ 
ther privately, 4 or in execution of a d:crce 5 stands in the shoes of the mortgagor 
and can, in that capacity y redeem the subsequent mortgage. So also, where the 
prior mortgagee forecloses behind the back of the subsequent mortgagee and ac¬ 
quires the mortgagor’s equity of redemption he will be entitled to r deem the sub¬ 
sequent mortgage. 6 


(*05) 27 All 472 (478): 2 All L Jour 162 
(DB), Ram Subhag v. Nar Singh. 

ISee also CQ5) 2 All L Jo». r 600 (Ml. M2> 
(DB), liar Parshad v. Phul Chand. (Sub- 
mortgagee’s suit for a declaration that a dec¬ 
ree field by a prior mortgagee bad been sa¬ 
tisfied and hence become incapable of exe¬ 
cution, held not maintainable—A suit for 

redemption ought to have been brought) I 

{But see (1900) 1900 Pun L R No. 23 p. 62 
(65) (DB), Devi Chand v. B^sho Ram.] 
Section 91—Note 7 

1. (*20) 7 AIR 1920 Pat 630 (631): 58 Tnd 
Cas 33 (DB), Lachmi Narayan v. Bhagwat 
Singh. (Prior mortgagee is not affected by 
decree on subsequent mortgage.) 

1. y* also (“24) 11 AIR 1924 Nag 198 (198): 

75 fnd Cas 899, Govindrao v. Rvkhmanand. 
(Prior mortgagee is not a necessary partv 
to milt on subsequent mortgage— But if 
joined must **t tin bis nrior Pen.) 1 

2. .(*26) 13 AIR 1926 Nag 21 (23) -23 Nag L 
R 861 95 Ind Cas 979, Premsukhdas v. Peer- 
khan. 

(*21) 8 AIR 1921 Mad 612 (614): 63 Tnd Cas 
730 (DB), Rukhmani A mm al v. Naraslmma 

tH7> 4 AIR 1917 Mad 751 (75*)• 40 Med 
778: 34 Tnd Cas 507 (DB), Chlnnu PiUal 

—-v Venk'Oa Sarpy. 

(*08) 4 Nag L R 9 (11), Cherny* v. Ukund 

Rn/i 

CIO) 37 r n I ;*»? 284): 5 T. C. 142 

(143) (DB), Bhofohari v. Cajendra No- 

ra*n. 

C29) M AIR 1929 Nag 135 (136): 25 Nag 


L R 171: 118 Ind Cas 54, Narsingh v. Na¬ 
th uji. 

4. C07) 10 On Ah Cas 356 ( 358) (DB), Ke- 
dar Nath v. Saivad Hafiz Ali. 

(*15) 2 AIR 1915 All 299 ( 300): 29 Ind Cas 
794, Ml. Ram Piari v. Rnghnnath Singh. 
(’24) 11 AIR 1924 Pat 452 (453): 3 Pat 114: 
75 Ind Cas 942 (DB), Birinchi Singh v. 
Snroda Prasad. 

CIO) 37 Cal 282 (283): 5 Ind Cas 142 (143) 
(DB), Bhoiohari v. Cajendra Narain. 

5. (’09) 2 Ind Cas 495 (496) (All), Chami v. 
Rat Rahadar. 

(’07) 10 Oudh Cas 356 (358) (DB), Ktdar 
Nath v. 5 nivad Hafiz Ali. 

(’77) 4 AIR 1917 All 237 (238): 38 Ind Cas 
573 (DB). Ghflnm v. S»khi. 

CIS) 2 AIR 1915 All 299 ( 300): 29 Ind Cas 
7 r/ , Mr. Ram Piari v. Raghunath Singh. 
C87) 1887 All W N 125 (125) (DB), Mithn 

f.nl V. Rnmchandar. 

C04) 1 All L Jour 360 (362, 363) (DB), 

Mangli Prasad v. Pali Ram. (Sale In execu¬ 
tion in contravention of S. 99 but acquieso- 
ed in—Parties are estonned.) 

C97 ) 20 Mad 120 (123) (DB), Rangoyy* 

Che.ttiar v. Parthasarafhi Naicker. 

(’21) 8 AIR 192! Mad 648 (649) (DB), Sar - 
rotha^a Rno v. Raia Rata Sah’"b. 

C24) 11 AIR 1924 Pat 484 (486) t 3 Pat 435: 
78 Tnd Cas 6)4 (DB), Mt. Dhanwanti 
Chavdharin v. Hargnb’nd Prasad. 

C93) 16 Mad Yl\ (125, 126): 2 Mad L Jour 
281 (DB), Perumnl v. Kaveri. 

(DO) 6 Tnd Cas 670 (671) (DB) (Cal), Go- 
bin da Proshad v. Lakshmi Chander. 



1452 [S 9! N 8] 


PERSONS WHO MAY SUE FOR REDEMPTION 


8. Purchaser of equity of redemption.— A purchaser of the equity 
of redemption is entitled to redeem or to institute a suit for redemption of the 
mortgaged property. 1 This he will be entitled to do even if he has purchased 

only a portion of the equity of redemption 2 or has purchased the same in execution 
of a decree. 3 


avail himself of the objection that the full 
amount of purchase-money has not been 
paid.) 


(’20) 13 AIR 1926 Nag 135 (136): 88 Ind 
Cas 803, Yado Rao v. Amrit Rao. 

Also see Note 41. 

6-t C04) 28 Bom 153 (163, 170): 5 Bom L 
R 892 (DB), Hassanbhai v. Umaji Hiraji. 
Section 91—Note 8 

1. (*06) 28 AH 638 (640): 3 All L Jour 548 
(DB), Gokul Das v. Debi Prasad. 

02) 35 Mad 42 ( 43): 14 Ind Cas 415 (416) 
(DB), Kuttisscri I Hath Raman Namboodri 
v. Achutha Pishurodi. 

('82) 6 Bom 538 (540) (FB), Naran Pur- 
shotam v. Dolatram Virchand. 

(1900 ) 4 Cal W N 266 (268) (DB), Protap 
Chandra v. Ishan Chandra. 

(1865 ) 3 Suth W R 128 (128) (DB), Dino- 
ruith Bntobyal v. IPomachurn Roy. 

C20) 7 AIR 1920 Mad 389 ( 390): 58 Ind Cas 
493 (DB), Malireddi v. Gopalakrishnayya. 
07) 4 AIR 1917 Nag 137 (138): 14 Nag L 
R 184: 46 Ind Cas 368, Deochand v. Bin}- 
raj. 

(V7) 1837 Bom P J 209 (DB), Gangadhar v. 
Balshct. 

(’22) 9 AIR 1922 Cal 23 (24): 49 Cal 626: 
69 Ind Cas 759 (DB), Jnarendra Nath Singh 
v. Shorashi Charan. 

C27) 14 AIR 1927 Pat 25 (26): 97 Ind Can 
386 (DB), Promatha Nath v. Ram Kishun 
Singh. 

<*26) 13 AIR 1926 Rang 183 (184): 4 Rang 
96: 97 Ind Cas 243 (DB), Ma Kin Kyaw v. 
R. C. Dey. 

4*31) 18 AIR 1931 Mad 542 ( 547, 548): 133 
Ind Cas 497 (DB), Chandramma v. Gunna 
Seethan. (Private sale.) 

(*36 ) 23 AIR 1936 Mad 70 (74, 78): 59 Mad 
312: 170 Ind Cas 856 (DB), Sambasiva Ay- 
var v. Subramania Pillai. 

(til) 4 Oudh Cas 100 (103) (DB), Shco 
Ghulam Singh v. Ghulam Sartoar. 

('08) 4 Nag L R 9 (11), Ghanya v. Vkund 
Rao. 

.(*21) 8 AIR 1921 Mad 648 (649) (DB), Sar- 
vothama Rao v. Raja Row Sahib. 

-(’36 ) 23 AIR 1936 Nag 207 ( 208): I L R 
(1936) Nag 183: 165 Ind Cas 76, Narayan 
- Fishnooram v. Moruli Nago. (If the sale 
of the mortgaged property is unreal the per¬ 
son in whose favour the sale is made obtains 
no interest in either the property or the 
right to redeem.) 

(*92) 16 Bom 705 (707) (DB), Subrao Man- 
geskrtya v. Maniappa Shetti. 

(’66) 6 Suth W R 230 (231) (DB), Bissonath 
Singh v. Brojonath Dass. 

V 68) 3 Am-a 30 (31) (DB), Heera Singh v. 
Ragho Nath. (Default by a purchaser in 
payment of the purchase-money or anv por¬ 
tion of it does not necessarily invalidate the 
sale, and is In a suit brought to redeem the 
property purchased, the mortgagee cannot 


lSee also (’40) 27 AIR 1940 Lah 201 (201): 
188 Ind Cas 608, Har Dial v. GurudUta Ram. 
(Assumed.) 

(’14) 1 AIR 1914 Lah 289 (290): 1914 Pun 
Re No. 102: 24 Irid Cas 636 (DB), Dewan- 
chand v. Harichand. (In a suit by a mort¬ 
gagee to redeem a sub-mortgage, the sub¬ 
mortgagee could not claim by way of de¬ 
fence, a right to redeem the mortgage on 
the ground of the transfer of the equity of 
redemption.) 

CIO) 6 Ind- Cas 837 (838) (DB) (All), Ram 
Par gas v. Sooba Upadhya. (Transferee from 
a mortgagee has a right to redeem the sub- 
mortgage created by the mortgagee.) 
(1865) 3 Suth W R 230 (231) (DB), Kishen 
v. Belassoo. (Assignee of mortgagor’s equity 
of redemption held to be mortgagor’s legal 
representative within the meaning of S. 8 of 
Bengal Regulation XVII of 1806.) 

(1900 ) 4 Cal W N 452 (453) (DB), Crish 
Chunder v. Isrvar Chunder. (Mortgagee 
bringing suit on his martgage without mak¬ 
ing purchaser (X) of equity of redemption 
party—Sale in execution—Auction-purchaser 
ejecting X —Suit by X for possession decreed 
—Mortgagee held should have sued for 
foreclosure or sale subject to right of re¬ 
demption of X or should have made X party 
to suit.) ] 

2. (’33 ) 20 AIR 1933 Pat 33 (35): 140 Ind 
Cas 845 (DB), Jhum Lai v. Sham Narayan 
Singh. . r . . ai 

(*29) 16 AIR 1929 Bom 139 (140, 141): 53 
Bom 353:. 116 Ind Cas 225, Shankar Maha- 
deo v. Bhikaji Ramchandra. •, 

(*98) 21 Mad 64 (66).: 8 Mad L Jour } 21 

(DB), Sivathi Odavan v. Ramasubbayyar. 
C18) 5 AIR 1918 Cal 975 (976): 44 Ind Cas 
77 (DB), Baikantha Nath v. Mohcsh Chan¬ 
dra. 

(79) 2 Mad 223 (224, 225) (DB), Asansab 
Rowthan v. Vamana Rau. 

(*04) 27 All 178 (182): 1 All L Jour., 579 
(DB), Rugad Singh v. Sat Narain Singh.? 
(*98) 21 Mad 18 (26) (DB), NainappaGfjfii- 
tv v. Chidambaram Chetti. . 

(’33) 20 AIR 1933 Rang. 392 (393k i50 M 
Cas 692 (DB), Bank of Chettjnod, Ltd. v. 
C. T. A. C. T. Firm. * ... 

(*27) 14 AIR 1927 Cal 559 (561) : 101 1M Cf® 
15 (DB), Dharanidhar Boral v. Ranchman 
Saha. ... ^ 

(*01) 23 All 429 (430, 431): 1901 All V N 
121 (DB), Bhagwan Das v. Sham Das. 

(*27) 14 ATR 1927 Cal 259 (260): 100 Ind 
Cas 420 (DB), Bhagaban Chandra V, Torah 
Chandra. ..... ... 

(’13) 20 Ind Cas 184 (ISS) (DB) (Alik Haf* 



PERSONS WHO MAY SUE FOR REDEMPTION 


IS 91 N 6-9) 145^ 


It has been held that a purchaser at a sale in execution of a rent decree is 4 
entitled to redeem a prior mortgage even if ths decree and sale are declared void. 

9. Person contracting to purchase mortgaged property.—As will be 
seen from the provisions of S. 54, a contract for the sale of immovable property 
does not, of itself, create any interest in or charge on such property. Therefore, 
a person who has merely entered into a contract to purchase tile mortgaged proper¬ 
ty cannot redeem or institute a suit for redemption of such property on the basis 
of the contract. 1 


ra Bibi v. Shiam Narain. 

(’23) 10 AIR 1923 Mad 533 ( 534): 47 Mad 
7: 72 Ind Cas 292 (DB), Subba Rao v. Ba- 
lusu Ruchi. 

(’17), 4 AIR 1917 Oudh 415 (415, 416): 36 
Ind Cas 709, Puran Singh v. Bhikhan Singh. 

(’28) 15 AIR 1928 Lah 105 (105): 106 Ind 
C«t 570 (DB), Ashaq Ali v. Shafi Hi. 

3. (’37) 24 AIR 1937 Oudh 493 (497): 13 
Luck 484: 171 Ind Cas 233 (DB), Parsotam 
Das v. Syed Ali Haidar. 

09) 2 Mad 223 (224, 225) (DB), Asansab 
Row than v. Vamana Rau. 

(’12) 15 Oudh Cas 211 (217, 218): 15 Ind 
Cas 5 (8), Ram Kumar v. Dxuarka's Prasad. 
(Purchaser taking subject to a mortgage 
cannot question its validity but purchaser 
taking merely with notice of the mortgage 
can question its validity.) 

(’37) 24 AIR 1937 Nag 205 (208): I L R 
(1937) N«g 367: 172 Tnd Cas 289, Mt. Ram - 
kuntoarbai v. Mt. Chhittiabai. 

(’29) 16 AIK 1929 Nag 246 (250): 25 Nag 
L R 19: 123 Ind Cas 462, Ramannth v. 
Hazarilal. (A mortgagee who forecloses a 
mortgagor, omitting to implead the owner 
of the equity of redemption as a party to 
the suit and at a time when he had left in 
the mortgagor no interest to foreclose, can¬ 
not plead that the settlement entry based 
on a foreclosure, which brought him no 
part of the equity of redemption that had 
already vested in another person and pave 
b : m nothing beyond his own right as prior 
mortgagee, secured to him the status of an 
absolute occupancy tenant under the provi¬ 
sions of S, 80, C. P. l and Revenue Act, and 
also under S. 104 of the C. P. Tenancy Act, 
and deprive the owner of the right of re¬ 
demption which the Transfer of Property 
Act secures to h>m.) 

(’22) 9 AIR 1922 Col 32 (34): 69 Ind Cas 
841 (DB), Sital Chandra v. Parbati Charon. 
-flf the purchaser at the rent sale under 
•Benral Tenancy Act has not availed himself 
of the privilege of annuIPng the mortgage 
within the prescribed period of one year un¬ 
der S. 167 of the Act he holds the property 
subject to the mortgage and la entitled to 

redeem.) . ,, 

(’68) 10 Suth W R 167 (169) (DB), Jokhee 

It'll v. Mr fl"ns Knnnr. 

<*23) 10 AIR 1923 All 232 (232): 65 Ind Cas 
654 (DB); Mt. Ramnia v Hazarlnl. 

(’88) 10 Ml 520 ( 523. 524): 1888 All W N 
9*0 (DB), Gnindhar v. M’ l Chnnd. 

(*20)' 7 AIR 1920 Mad 389 ( 390): 58 Ind 


Cas 493 (DB), Malireddi v. Ccpala Krish • 

ruiyya. 

(’84) 7 Mad 423 (424) (DB), Periandi v. An - 
gappa. 

(’91) 16 Bom 486 (491) (DB), Dadoba Ar . 
junji v. Daniodar Raghunath. 

(’04) 26 All 464 (466): 1904 AH W N 108 
(DB), Ram Prasad v. Bhikari Das. 

(’01) 3 Bom L R 92 (94) (DB), Buijnath v. 
Bhimappa. 

(’81) 6 Bom 139 (142) (DB), Krishnaji v. 
Ganesh. (If a parly whose title may, to some 
extent, be imperfect sues for redemption and 
is able to prove a' perfect title at the hear¬ 
ing of his case, he should be given a dec¬ 
ree for redemption—Here the certificate for 
sale wa§ issued after the institution of the 
suit though it was applied for before—It 
was produced at the time of hearing.) 

(’21) 8 AIR 1921 Mad 648 (649) (DB), Sar- 
volhama Rao v. Raja Rou>. 

(’18) 5 AIR 1918 Cal 806 (806): 38 Ind Cas 
523 (DB), Ram Kumar v. Rameshtoar Saha. 

(’33) 20 AIR 1933 Cal 728 (731): 60 Cal 
948: 148 Ind Cas 42 (DB), Niharmala Dc - 
bee v. Saroiebandhu. 

(70) 14 Sulli W R 233 (235) (DB), Narain 
Sahoo v. Ochoot Sahoo. 

I See also (75 ) 24 Suth W R 210 (210) (DB), 
Byjnath Singh v. Gobardhun Lall. (When a 
creditor under a bond by which property is 
mortgaged, takes a money decree and pro¬ 
ceeds to ottach and sell the mortgaged pro¬ 
perty, he transfers to the purchaser the be¬ 
nefit of his own lien and the right of re¬ 
demption of his debtor.) 

(’96) 18 All 320 (321 ): 1896 All W N 86 

(DB), Nathu Singh v. Gurnani Singh. (A 
purchased certain mortgaged property in 
execution of money decree and obtained pos¬ 
session—Mortgagees sued on their mortgages 
without making A party and sold the pro¬ 
perty to B — A sued B for declaration that 
the sale did not affect him— Held, the suit 
was maintainable and need not be brought 
as a suit for redemption.] 

Section 91—Note 9 

1. (’26) 13 AIR 1926 Mad 597 ( 598): 92 L 
C. 715, Mayappa Chettiar v. Kolundaivflu 
Chettiar. 

C02) 15 C P L R 175 (177), Ganpal v. Bhan- 
gi. (The remarks are obiter —The decision 
was that a landlord, having a right of pre¬ 
emption under S. 41 of the Tenancy Act, 
cannot redeem a mortgage of his holding by 
an absolute occupancy tenant.) 

(’36 ) 23 AIR 1936 Nag 209 (213): I L R 
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• Transferee pendente Lie.— A transferee from the mortgagor during 

i e pendency of a suit tor sale, foreclosure or red-mption of the mortgage is, as- 
has been seen in Note 40 on S. 52, bound by the decree or order made in the suit. 1 
and will be entitled to redeem the mortgage. 2 But he can redeem only before a 
final decree debarring the mortgagor from redeeming the mortgaged prop-rty un- 
der 0. 34 R 3 or R 8 of the Code of Civil Procedure is passed;®or before ^con-' 
nrmation ot sale made in pursuance of a final decree under 0. 34 R. 5 or R. 8 of fi 
the Lode of Civil Procedure, 4 but not afterwords. 5 1 X* 

11. Donee.— A person to whom a gift has been made of the equity of re¬ 
demption can redeem or institute a suit for redemption of the mortgaged proper- 
ty. f ;, 

12. Lessee of mortgaged property— In England a lessee from the mort¬ 
gagor is a person having an interest in the equity of redemption and is entitled to 


) 


(1936) Nag 127: 165 Ind Cas 939 (DB), 

Amardas v. Jailal Sao. (Attaching creditor’s 
right to redeem (which was in dispute in this 
cose) is, it was observed, even weaker than 
that of a person in whose favour a contract 
to sell has been made—Both cannot redeem.) 
ISee also (’28) 15 AIR 1928 Oudh 298 ( 299): 
107 lnd Cas 885 (DB), Hasan Bandi v. Ba- 
rati Lai. (N was claiming certain rights in 
3 certain 651316 —He having no money with 
which to prosecute his claim executed an 
agreement in favour of D whereby D under¬ 
took to finance his litigation and to recoup 
himself by retaining half of anything that 
the Courts awarded—On the strength of this 
agreement D instituted a suit for redemp¬ 
tion of a two annas share in a village in 

redeem four annas 
—Held that D had no right to redeem, as 
the agreement was neither a sale nor a 
transfer.) ] 

Also see Section 83, Note 7. 

Section 91—Note 10 

1. See also the A. L R. Commentaries on the 
Code of Civil Procedure , 4th (1944) Edn„ 
O. 22 R. 10 Note 2 and the following cases: 

( 15) 2 AIR 1915 Nag 28 ( 28): 12 Nag L R 
50 : 33 Ind Cas 496, Digambar v. Ganpat. 
(26) ,3 AIR 1926 Nag 21 (23): 23 Nag L 
K 86: 95 Ind Cas 979, Premsukhdas Peer 
Khan. 

C07) 29 A!! 76 (80, 81): 3 All L Jour 675, 
Parsotam Narain v. Chheda LaL 
2. C33 ) 20 AIR 1933 Nag 171 (173): 30 Nag 
L R 265: 144 Ind Cas 326 (DB), Codiram 
Chimna V. Punamchand . 

ISee also (1909 ) 2 Ch 437 (439): 78 L J Ch 
782: 101 L T 382, In re Parbola Ltd., Black - 
bum v. Parbola Ltd. (Foreclosure order 
nisi passed—Subsequently a creditor in ano¬ 
ther action obtaining appointment of receiv¬ 
er by way of equitable execution of mort¬ 
gagor’s property and applying for being 
added as party to foreclosure action—He was 
od'Vd as rprtv pnd was entitled to redeem 
but period fixed for redemption was not ex¬ 
tended.) 

CIS) 2 AfR 1015 fiU 88 (88. 99): 37 All 226: 

27 Ind Cas 771, Masih Vllah Khan v. Jnrao 
BaL (Purchaser from the mortgagor after a 


) 


preliminary decree in a redemption suit by 
the mortgagor but before the final . decree 
acquires an interest in the property which 
entitles him to be made a plaintiff in the 
suit under O. 22 R. 10, C P. C) J 

3 - H5) 2 AIR 1915 Nag 28 (28): 12 Nag 
L R 50: 33 Ind Cas 496* Digambar v. Gan- 
pat. • K V) 

(’26) 13 AIR 1926 Nag 21 (22, 23): 23 Nag 
L R 86: 95 Ind Cas 979, Premsukhdas v. 
Peer khan. • *"V„ 

[See (’07) 29 All 76 (81): 3 All L Jour 675, 
Parsotam Narain v. Chheda Lai. (Suit for ; 
foreclosure—Six months’ period granted for 
redemption—Transfer by mortgagor after 
the period—Subsequent order absolute for 
foreclosure—Suit by purchaser for redemp¬ 
tion untenable.) 

W) 10 Oudh Cas 356 (358) (DB), Kedar 
Nath v. Hafiz Ali. (Mortgage after prelimi- 
nary decree which provided for foreclosure 
in case of default within certain period—No 
redemntion during the period—The mortga¬ 
gee is bound by foreclosure.)] 

ISee also (1909 ) 2 Ch D 437 (439): 101 L 
£ 382 : 78 L J Ch 782, In re Parbola Ltd.; 
Blackburn v. Parbola Ltd. (Prayer by the 
purchaser to extend the period for redemp¬ 
tion not granted.)] 

4. (*99) 26 Cal 966 (970, 971, 972): 4 Cal W 
N317(DB), Har Shanker v. Sheo GobiruL 

C01) 23 All 331 (334) (DB), Chunni Ltd v. 
Abdul Ali. 

[See also C46) 33 AIR 1946 Mad 51 (52):) 
223 Ind Cas 200, Venkatachala v. Raj ago- 
pal. (Charge decree—Mortgage of property 
charged after decree—Mortgagee can redeem 
before sale in execution is confirmed.)] 

5. (’37) 24 ATR 1937 Nag 400 (401, 402): 

I L R (1937) Nag 452: 172 Tnd, Cas 389, 
Gharbhova Bhimji v. Deodatta B : harL (Prin¬ 
ciple of the doctrine of lis pendens applies 
to auction *) 

Section 91—Note 11 

1. (’21) 8 AIR 1921 Bom 413 (413): 45 Bom 
105: 59 Tnd Cas 480 (DB), Sitnram Rnyafi 
v. Khnndn Mairala. (Donee from Hindu 
widow—Mortgagee cannot resist his claim 
for redemption—Only reversioner can.) 
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redeem the mortgage. 1 Under this section also, a lessee is entitled to redeem the 
■mortgage, as a person having an intrust in the right to redeem. 18 A lessee from 
ihe mortgagor, though his lease is not valid and binding on the mortgagee, is still a 
person having an interest in the mortgaged property and therefore, entilLd to re- 
<Lem the mortgage. 11 * Hut a lessee from a mortgagor, whose lease is binding upon 
the mortgagee, not being a person whose interests are in any way jeopardised by the 
mortgage, is not entitled to redeem the mortgage.^ In l‘aya halat/ul Appu v\ Ko- 
vamtl Amina 2 their Lordships of the Madras high Court said: “In our opinion the 
word ‘interest’ is not necessarily confined to right of ownership, but is sulliciently 
large to include any minor interest such as that of a tenant.” Thus, a perpe¬ 

tual lessee, 3 a lessee for a term of years, 4 an ex-proprietary tenant 5 a vcrumpaUom 
tenant in Malabar claiming under a lease from the oUidarf a holder of a zaripeskgi 
lease, 7 a palnidar* and a darpatnidar 9 have all been held to have an “interest” with¬ 
in ths meaning of section 91, clause (a). 


Section 91—Note 12 

I. (1888 ) 39 Ch D 456 (468): 57 L J Ch 

1085 : 59 L T 742: 37 W R (Eng) 276, 
Tarn v. Turner. 

la. (T2) 17 Ind Cas 1 (3) (DB) (Cal), Ma- 
dun Mohan Singh v. Raj Kishori Kumari. 

<*26) 13 AIR 1926 Nag 496 (498): 23 Nag 
L R 128: 96 Ind Cas 973, Pannulal v. Raja- 
ram. 

<*01) 4 Oudh Cas 100 (103) (DB), Sheo 
Ghulam Singh v. Ghtilam Sarivar. (Obitcrv) 

C96) 19 Mad 151 (153): 5 Mad L Jour 279 
(DB), Paya Matathil Appu v. Kovemal 
Amina. (Verumpattom tenant in Malabar 
claiming under a lease from an ottidar can 
redeem.) 

C23) 10 AIR 1923 All 140 (141): 76 Ind Cas 
862 (DB), Mahabir Choube v. Dip Narain. 

<*40) 27 AIR 1940 Bom 15 (16, 17): I L R 
(1939) Bom 713: 186 Ind Cas 643, Gajur 
Usman v, Sakharam Tanshet. (Transferees 
of Khoti land from permanent tenant.) 

lb. (’45 ) 32 AIR 1945 Cal 135 (136): 219 Ind 
Cas 59 (DB), llcmantakumar v. Jitendra 
Nath. (Assumed.) 

<’45) 32 AIR 1945 Pat 106 (107): 23 Pat 
648 (DB), Kamakshya Narain v. Ramzan 

lc. (’47) 34 AIR 1947 Nag 210 (215, 222): ILR 
(1947) Nag 740 (DB), Pawankumar v. Jag- 
dfo. [HidayatuUa, J., agreeing with Base, 
J. Hemeon , ]., contra.] 

*. (’96) 19 Mad 151 (153): 5 Mad L Jour 
279 (DB), ( Tarn v. Turner , (1888) 39 Ch D 
456, followed. So long as the plaintiff has 
an interest validly entitling him to pos¬ 
session he is in a position to redeem.) 

(’25) 12 AIR 1925 Oudh 270 (271): 78 

Ind Cas 47, Kalu Singh v. Uansraj Upodhi- 
ya. 

C23) 10 AIR 1923 Nag 273 ( 273, 274): 19 
Nag L R 18: 65 Ind Cas 503, Sheoram v. 
Jamnabai. 

(*07 ) 29 All 679 ( 682): 4 All L Jour 703, 
Raghunandan Prasad v. Ambika Singh. 

<*29) 16 AIR 1929 All 616 (617): 121 Ind 
Cas 223, Sheo Saran Rai v. Jaimangal Misir. 
(Where a usufructuary mortgagor first makes 
a perpetual lease of the property mortgaged 
and subsequently sells whatever rights he 
has in the property to the mortgagee him- 
self, the mortgagee purchases merely the 
remaining rights of the mortgagor in the 


equity of redemption subject to perpetual 
lessee's right to redeem.) 

[See also (’33) 20 AIR 1933 Bom 97 (99): 
57 Bom 194: 142 Ind Cas 481 (DB). Venk- 
tfsh Krishna v. Bhujaballi. (Obiter — The 
real decision was that a landlord can re¬ 
deem a mortgage by a permanent tenant 
dying without heir.) 

(09) 12 Oudh Cas 271 (274): 3 Ind Cas 
869 (871), Latan v. Patan Din. (Compro¬ 
mise creating permanent heritable non-trans- 
fcrable interest and not a mere culiivating 
tenancy—Redemption allowed.) 

C17) 4 AIR 1917 Nag 133 (134, 135): 14 
Nag L R 117: 47 Ind Cas 99, Shankar Singh 
v. llukumchand. (Perpetual lease by a Ma¬ 
lik Makbuza in C. P.— The lessee becomes 
a perpetual sub-tenant under C. P. Tenancy 
Act, XVII of 1889—He can redeem.)) 

4. f (’26) 13 AIR 1926 Ncg 496 ( 498): 23 
Nag L R 128: 96 Ind Cas 973, Pannalal v. 
Rajaram. (If the mortgagor grants a lease 
of the mortgaged property to another the 
latter Incomes a transferee of a portion of 
the equity of redemption and as such is a 
person having an interest in the property or 
at least in the right to redeem the property 
within the meaning of S. 91 els. (a) 
and (b).) 

(’37) 24 AIR 1937 Oudh 146 (148): 12 Luck 
161: 162 Ind Cas 225, Tulshi Ram v. Mima 
Kuar. 

(‘33 ) 20 AIR 1933 Nag 44 ( 46): 29 Na* L 
R 77: 144 Ind Cas 521, Ananda Pandurang 
v. Utlumrao. (A lessee who takes the pro¬ 
perty for a lease of 15 years on pre-pay¬ 
ment of a lump sum has an interest in the 
property.) 

5. (’18) 5 AIR 1918 AH 392 ( 392): 47 Ind 
Cas 861 (DB), Mahomed Husain Khan v. 
Hanuman. 

(’33) 14 L R All (Rev.) 645 ( 647), Umraj 
Singh v. A nek Singh. 

6. (’96) 19 Mad 151 (153): 5 Mad L Jour 
279 (DB), Paya Patuthil Appu v. Kovamel 
Amina. 

7. (’80) 6 Cal 317 (319): 7 Cal L R 293 
(DB), Radht i Pgrshad v. Manohur. 

(‘37) 24 AIR 1937 Oudh 146 (148): 12 Luck 
161: 162 Ind Cas 225, Tulshi Ram v. Ml. 
Muna Kuar. 
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In the undermentioned case 10 it has been held that a year-to-year lessee 
not a p.rson entitled to redeem under section 91, clause (a). So also in the casea 
noted below 11 arising before the Transfer of Property Act, it was held that a per¬ 
son holding a maurasi mokurari patla from a mortgagor was not entitled to re*, 
deem. It is submitted that this view does not appiar to be correct. There is no 1 
reason why such persons should not be entitled to redeem. 

Where a mortgages property to B usufructuarily and B leases back the 
property to A who sub-leases the same to C, C really derives title from the mort¬ 
gagee, since he is a transferee of an interest from A who is a transferee from B. 
In so far as the leasehold interest is concerned. And as the mortgagee himself 
cannot redeem his own mortgage (as is shown by the words “other than the mort¬ 
gagee of the interest sought to be redeemed”), C who derives title from him can-, 
not also red em ihe mortgage. Jn the case noted below 12 in which the facts were 
as above stated, it was held that C was not entitled to redeem the mortgage as ha 
had no interest in the equity of redemption. This is no doubt true, but the better 
reason why he should not be allowed to red 2 em is, as stated above, these derives 
his title from the mortgagee. "1 

Wh ere a lease of mortgaged property is void the lessee has no right to re- 

dem. 13 


13. Landlord, if can redeem mortgage by tenant.— A leases property 
to B for a term of years. B mortgages his lease-hold interest to C A’s right in thei 
property, called a “reversion”, 1 though a vested right, is not an inter~st in the “pro-: 
perty mortgaged” or “the right to redeem the same” inasmuch as what is mortgrg- 
cd is the leasehold, interest. Consequently, A cannot claim to redeem the mortgage, 
lie is in fact not bound by the mortgage at all. 

There is a class of tenancy in this country in which the landlord is not en¬ 
titled to the reversion except on failure of all the heirs of the tenant. In such 
cases the landlord’s interest is really not a subsisting interest at all but merely a 
spes succ^ssionis like that of a reversioner to a Hindu widow. In such cases also 
the landlord cannot be said to have any “interest” such as will entire him'to 
claim redemption of a mortgage by the tenant of his hdldmg. 2 

Where the holding reverts to the landlord, cither because the tenant dies 


C20) 7 AIR 1920 Nag. 176 (176): 16 Nag L 
R 180: 59 Ind Ca9 511, Gutam Nabi v. 
Kanhai Singh. ! 

('82) 8 Cal 79 (87): 10 Cal L R 113 (DB), 
Kav>mnnnissa Rihec v. Nilratna Bone. 

8. (’82) 8 Cal 79 (87): 10 Cal L R 113 (DB), 
Kasintunnissa Bibee v. Nilratna Bose. 

(’92) 21 Cal 116 (120) (DB), Jugal Kissore 
v. Knrtic Ch”nder. 

9. (’22) 9 AIR 1922 Cal 23 (24): 49 Cal 

626 : 69 Ind Ca3 759 (DB), Jnanendra 

Nath Singh v. Shorashi Charan. 

10. (’25) 12 AIR 1925 Ondh 270 (271): 78 

Ind Cas 47, Kalu Singh v.’ Hansraj Upa- 
dhiva. y 

11. (’83) 9 Cal 643 (644): 13 Cal LR 119 
(DB), Sripoti Chum v. Mohip Narnia. (Fol¬ 
lowing 17 Suth W R 271.) 

(’71) 17 Suth W R 271 (272) (DB), Lalla 
Dor n a Pershad v. 1 nlln I.nchman Sahoy. 

12. (’35) 22 AIR 1935 Mad 813 (814): 158 

Tn' 1 Ca<? 1073, K^^nan v. C.Qnnln Kvrvp. 

13. (’45) 32 AIR 1945 Pat 106 (103): 23 Pat 
6^8 (DB), Kamakshya Narqin v. Ramzan 
AH. 


1 • * l | ^ 1 ill ■ j , A t 

Section 91—Ncte 13 

1. (’16) 3 AIR 1916 Bom 223 (2?3): 40 Bpm 

313: 33 Ind Cas 267 (D B), Bhaskar Go pat 
v. Padman. ; , , \ I 

Halshury, Laws of England , VqI. .18, Pape 335, 

2. .(’09) 12 Qudh Cas 201 ,(20^):, 3 Ind Cai 
$21 (522) (DB), Iqbal Husain ,y.; Sheo 

Charan. anfhiino ;!*. t •. lotiri ng 

(’02) 15 C P L R 175 (178), Canpat v. Bhan* 
gi. (Right of ( pre-emption vested in )tha 
landlord under S. ,41 of the.. C P. Tenancy 
Act is a contingent right and does not en¬ 
title him to redeem mortgage of an absolute 
occupancy holding—Contrary observations in 
3 C. P. L R. 154 held as being purely obi¬ 
ter.) 

3. t(’ll) 33 All 111 (116): 7 Ind Cas 231 
(233) (FB), Tulshi Ram v. Gurdiyal Singh,, 
(30 AM 488 overruled—A fixed rate tenan¬ 
cy is but a limited interest which cannot,bo 
the subject of escheat to the Crown— Such 
a tenancy is carved out of the landholders ■ 
interest in the land to which it relates, and 

a fixed rate tenant has no absolute interest 
in it—If the tenancy comes to an and it 
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without leaving any heirs 3 or by the tenant abandoning the village 4 or in some 
other way, 5 it has been held that he would be entitled to redeem the mortgage. 
Ihese decisions do not raise the question whether the landlord will be bound at 
all by the mortgage created by the lessee. The general principle is contained in 
the maximum cessante statu pnmitivo , cessat derivative (the derived estate ceases 
on the determination of the original estate). This principle also applies to Leases. 
Where a reversion takes place, the lease will determine on the principle of merger 
contained in S. Ill of the Act. On such determination, therefore, on the maxim 
above quoted, the subordinate interests created by the lessee must also be held 
to come to an end. (See S. 105, Note 6 and S. Ill, Note 1.) There are only 
two exceptions to this general principle and they are contained in S. 115. They 
do not cover the case of the reversion of a lease on the death of a lessee intestate 
without leaving any legal heirs. Hence, in such cases, the mortgage of the lease¬ 
hold interest will itself be extinguished and it cannot be seen how a question of 
the right to redeem will arise at all. 

14. Superior proprietor under C. P. Land Revenue Act. — Section 
122 of the C. P. Land Revenue Act, II of 1917 (S. 65 of the C. P. Land Revenue 
Act, XVIII of 1881) provides that the sum payable under a sub-settlement shall 
be a first charge upon the land comprised in the sub-settlement. The word 
“charge” as used in that section has the same meaning as the word “charge” used 
in cl. (a) of this section. Where, therefore, a superior proprietor holds a decree 
against the inferior proprietor on account of the sum payable under the sub-set¬ 
tlement he is entitled to redeem a mortgage on the land comprised in the sub-set¬ 
tlement. 1 


necessarily goes back to the estate, which 
it was carved out of, and lapses to the land¬ 
holder. ) 

(’09) 12 Oudh Cas 201 (204): 3 Ind Cas 521 
(522) (DB), Iqbal Husain v. Sheo Charan. 
(When a tenant mortgages his grove and 
dies without heirs the equity of redemption 
must vest in the zemindar though the mort¬ 
gagee is in possession: 1 Oudh Can 42, over¬ 
ruled.) 

(’33 ) 20 AIR 1933 Bom 97 (99): 57 Bom 
194: 142 Ind Cas 481 (DB), Venkatesh 
Krishna v. Bhujaballi Annappa. (Even in 
the case of permanent tenancy the property 
reverts to the landlord under certain cir- 

. cumstances.) 

('25) 12 AIR 1925 Pat 57 (59): 3 Pat 818: 
84 Ind Cas 293 (DB), Sri Kanta v. Jag 
Sah.' (Hereditary and rent free occupancy 
holding—There can be an escheat to crown 
only of an absolute hereditary mokarrary 
tenure.) 

(’32) 19 AIR 1932 All 437 (438): 138 Ind 
Cas 366 (DB), Arfun Singh v. Mahesha 
Hand. 

(’27) 14 AIR 1927 Lah 75 (77): 99 Ind Cas 
962, Ram Labhaya v. Kartar. (Case of mo- 
kararidar.) 

4. (’09) 12 Oudh Cas 197 (200): 3 Ind Cas 
519 (520) (DB), Dfibi Shay Singh v. Sumer 
Singh. (Overruling 1 Oudh Cas 42.) 

5. (’32) 19 AIR 1932 All 53 (55): 136 Ind 
Cas 69 (DB), Basdeo Rai v. Jaimangal Rai. 
(Ejectment of exproprietary tenant.) 

(*23) 10 AIR 1923 All 263 (263): 73 Ind 
Cas 651 (DB), Saithtoar Kumar v. Bishun 

' Mohan. (Relinquishment of holding by te¬ 
nant.) 


(’ll) 10 Ind Cas 307 (308) (DB) (Cal), 7s- 
sur Behara v. Kashi Nath. (Do.) 

Section 91—Note 14 

1. (’98) 11 C P L R 95 (101, 102), Ratan Lai 
v. Umed Kuar. (Case under S. 65 of the 
C. P. Land Revenue Act, XVIII of 1881.) 

2. (’19) 6 AIR 1919 Oudh 217 (220): 51 Ind 
Cas 985 (DB), Basant Singh v. Rampal 
Singh. 

(’08 ) 30 All 497 (498, 499): 5 All L Jour 
631 (DB), Ram Chandar v. Kalla. 

(’30) 17 AIR 1930 Oudh 294 (296, 297): 12$ 
Ind Cas 211 (DB), Chhote Singh v. Surat 
Singh. 

[See also (’31) 129 Ind Cas 730 (731) (DB) 
(All), Harpal Singh v. Ram Paltan Singh. 
(Mortgage by limited owner for legal neces- 
sity Declaratory suit by reversioner that 
mortgage was not binding—Decree declaring 
reversioner’s right to succeed but upholding 
mortgage by limited owner— Foreclosure 
suit by mortgagee against the limited owner 
—Hpld declaratory decree did not give rever¬ 
sioner present right to property mortgaged; 
limited owner represented entire estate in 
foreclosure suit and the right to redeem was 
lost on such foreclosure.) ] 

3 * J’2D 8 AIR 1921 Mad 272 (276): 44 Mad 
951: 68 Ind Cas 734 (DB), Narayanasamy 
Naicker v. Periasamy Odayar. (Per Rame- 
sam, J.) 

(’13) 36 Mad 426 (435, 436): 15 Ind Cas 
206 (211), Narayana Kutti v. Packiammal. 

4. (’94) Oudh Select Cases No. 271 p. 597 
(600), Sheoratan Singh v. Hubba Singh. 

(’05) 8 Oudh Case 349 (351) (DB). Gumani 
Singh v. Chakkar Singh. 
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15. Tenant for life and remainderman. — A mortgages property to D 
and transfers his equity of redemption to B for life or for a particular period and 
then to C. Under the English law B can sue for redemption. 1 C also can. redeem, 
but only with the consent of B. 2 On the death of the tenant for life his interest 
comes to an end and if he has transferred his interest to a third person such third 
person cannot redeem the mortgage after the death of the tenant for life. 3 In the 
undermentioned case, 4 A, a holder of a life-estate, mortgaged the entire proprietary 
interest in the land to B. The life-estate holder died and thereafter C, the remain¬ 
derman, accepted the mortgage as binding on him and claimed redemption. It was 
held that he could do so. 

16. Reversioner under Hindu law. — The interest of a reversioner un¬ 
der the Hindu law is an interest expectant on the death of the limited owner such as 
a Hindu widow. During the life-time of the limited owner the reversioner has no 
more than a spes successions and has no present interest in the property held by 
the limited owner 1 so as to entitle him to redeem a mortgage during the life of 
the limited owner. 2 In the undermentioned cases 3 the view has been expressed 
that ordinarily a reversioner is not entitled to redeem during the life-time of the 
limited owner; but that he can do so where it is necessary to preserve the pro¬ 
perty from loss, on the same principle on which he is allowed to institute a suit 
to restrain waste by the limited owner. A contrary view, namely that, irrespective 
of the question of the necessity of preserving the property from loss, a reversio¬ 
ner has sufficient interest in the property held by the limited owner so as to enti- 


(’25) 12 AIR 1925 Oudh 30 (33): 82 Ind Cas 
747, Basawan v. Natha. 

(T5) 2 AIR 1915 Oudh 177 (180): 30 Ind 
Cas 234 (237) (DB), Jangi Ram v. Sheoraj 
Singh. 

(’29) 16 AIR 1929 Nag 27 (29): 112 Ind Cas 
248, Mahadeo Kunbi v. Babya. (Possessing 
a present right to possession and enjoyment 
is not essential for claiming a right of re¬ 
demption.) 

r See also (’25) 12 A I R 1925 Mad 95 (105): 
85 Ind Cas 855 (DB), Mollayya Padayachi 
v. Krishnasami Iyer. (Per Spencer, J— Obi¬ 
ter. ) 1 

Section 91—Note 15 

1. (1896) 2 Ch 808 (809, 810): 66 L J Ch 
24: 45 W R (Eng) 157: 75 L T 409. Prout 

v. Cock. 

(1864) 11 L T (N S) 591 (591. 592): 10 

Jur (N S) 1257: 2 Dr & Sm 293: 13 W R 
(Eng) 223: 143 R R 123. Riley v. Croydon. 

(1860) 70 E R 726 (727): 1 John & H 215: 

128 R R 331, Wicks v. Scrivens. 

2. (1896) 2 Ch D 808 (809, 810): 66 L J Ch 
24 : 45 W R (Eng) 157: 75 L T 409, Prout 
v. Cock. (The same principle applies to any 

limited estate.) 

(1869) 5 Ch 227 (230): 39 L J Ch 342: 22 L 
T 190: 19 W R (Eng) 196, Pearce v. Mor¬ 
ris. 

[See also (1836 ) 44 R R 126 (127): 1 Keep 
601: 6 L J (N S) Ch 87: 48 E R 439, Raf- 

fety v. King.] 

3. (1864) 11 L T (NS) 591 (591, 592): 10 
Jur (NS) 1257: 2 Dr & Sm 293: 13 W R 
(Eng) 223: 143 R R 123, Riley v. Croydon. 

4. (’31) 18 AIR 1931 Oudh 358 (362): 6 
Luck 715: 134 Ind Cas 865 (DB), Swami 
Dayal v. Ramadhar. 

Section 91 —Note 16 

1.*(’17) 4 AIR 1917 P C 95 (97): 45 Cal 


590 : 45 Ind App 35 : 44 I. C. 408 (PC). 

Amrit Narayan Singh v. Gaya Singh. 

(T9) 6 AIR 1919 Oudh 217 (220) : 51 Ind 
Case 985 (DB), Basant Singh v. Ram pal 
Singh. 

(’30) 17 AIR 1930 Iudh 294 (296): 5 Luck 
691: 123 Ind Cas 211 (DB), Chhote Singh 

V. Surat Singh. 

(’08 ) 30 All 497 (498, 499): 5 All L Jour 
631 (DB), Ram Chandar v. Kallu. 

Mulla, Principles of Hindu Law, 9th Edn, 

1940, Section 175 Pages 161, 162. 

Also see Section 6, Note 4. 

2. (T9) 6 AIR 1919 Oudh 217 (220): 51 
Ind Cas 985 (DB), Basant Singh V. Rampal 
Singh. 

(’08) 30 All 497 (498, 499): 5 All L Jour 631 
(DB), Ram Chandar v. Kallu. 

(’30) 17 AIR 1930 Oudh 294 (296, 297): 123 
Ind Cas 211 (DB), Chhote Singh v. Surat 

[See^also (’31) 129 Ind Cas 730 (731) (DB) 
(All), Harpal Singh v. Ram Paltan Singh. 
(Mortgage by limited owner for legal ne¬ 
cessity—Declaratory suit by reversioner that 
mortgage was not binding—Decree declar¬ 
ing reversioner’s right to succeed but up¬ 
holding mortgage by limited owner—Fore¬ 

closure suit by mortgagee against the limit¬ 
ed owner —Held declaratory decree did not 
give reversioner present right to property 
mortgaged; limited owner represented _ en¬ 
tire estate in foreclosure suit and the right 
to redeem was lost on such foreclosure.)! 

3. (’21) 8 AIR 1921 Mad 272 (276): 44 Mad 

951: 68 Ind Cas 734 (DB), Narayanasamy 
Naicker v. Periasamy Odayar. (Per Kame- 
sam, J.) _ 

(T3) 36 Mad 426 (435, 436): 15 Ind Cas 206 
(211), Narayana Kutti V. PachumOnal. 
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tl« him to redeem the mortgage during the life-time of such owner. 4 It is submit¬ 
ted that the last two views are not correct. The mere fact that the reversioner is 
interested in the preservation of the property and is allowed to maintain a suit 
for that purpose does not mean that he has any present interest in the property 
so as to entitle him to redeem the mortgage under cl. (a) of the section. After 
the death of the widow, the reversioner would be entitled, if the mortgage was one 
binding on the estate, to redeem the same as being a person having an interest in 
the property mortgaged.” (See Note 4.) 

. 17. Surrender of mortgaged property by Hindu widow to next re- 

versioner.-— A Hindu widow can renounce the estate in favour of the nearest re¬ 
versioner and by a voluntary act efface herself from the sucession as effectively as 
if she had then died. The effacement opens the estate of her deceased husband to 
his next heirs at that date. 1 It is thus evident that on such renouncement the next 
reversioner in whose favour the renouncement is made becomes entitled to redeem 
the mortgage existing on the estate. In the undermentioned case 2 a Hindu widow 
mortgaged the estate of her husband and then by a compromise surrendered the 
possession of the estate to the next reversioner who agreed to hold the estate for 
her and pay her a fixed sum in cash and grain for her maintenance. It was 
held that the next reversioner acquired such an interest in the estate as qualified 
him to redeem. 

18. Transfer from limited owner under Hindu law. — An alienation 
made by a Hindu widow or other limited owner in excess of her powers is not ab¬ 
solutely void but voidable at the option of the reversionary heir, that is to say, it 
is perfectly valid until set aside. The persons entitled to dispute the validity of 
such alienation are obviously the reversionary heirs or persons who are entitled to 
succeed to the estate after the widow. A stranger to the reversion is certainly, 
not entitled to dispute the validity of such alienation. 1 Where therefore a Hindu 
widow or other limited owner mortgages the estate to A and then transfers her 
equity of redemption to B, the mortgagee A has no locus standi to resist the claim 
of B for redemption on the ground that the transfer to B is beyond the powers 
of the limited owner. 2 


19. Crown acquiring mortgagor's interest by escheat.— When by 
the law applicable to the last owner there is a total failure of heirs, the property 
escheats to the Crown as the ultimus haeres. If there is a valid and subsisting 
mortgage existing on the property the Crown will take the property subject to such 


4. (’94) Oudh Select Cases No. 271 p. 597 
(600), Shcoratan Singh v. Hubba Singh. 

(’05) 8 Oudh Case 349 (351) (DB), Gumani 
Singh v. Chakkar Singh. 

(’25) 12 AIR 1925 Oudh 30 ( 33): 82 Ind Cas 
747, Basawan v. Natha. 

(T5) 2 AIR 1915 Oudh 177 (180): 30 Ind 
Cas 234 (237) (DB), Jangi Ram v. Sheoraj 
Singh. 

(’29) 16 AIR 1929 Nag 27 (29): 112 Ind Cas 
248, Mahadeo Kunbi v. Babya. (Possessing 
a present right to possession and enjoy¬ 
ment is not essential for claiming a right of 
redemption.) 

[See also (’25) 12 AIR 1925 Mad 95 (105): 
85 Ind Cas 855 (DB), Mollayya Padayachi 
v. Krishnasami Iyer. (Per Spencer, J— Obi¬ 
ter.)] 

Section 91—Note 17 

1. (’18) 5 AIR 1918 P C 196 (198, 199): 42 
Mad 523: 46 Ind App 72 : 50 Ind Cas 498 
(P C), Rangaswami Gaunden v. Nachiappa. 

(•19) 6 AIR 1919 P C 75 (78): 47 Cal 466: 


46 Ind App 259: 53 Ind Cas 347 (PC), Ml. 
—Bhagwan Koer v. Dhanukdhari Prasad Singh. 
2. (T9) 6 AIR 1919 Lah 109 (110): 50 Ind 
Cas 868, Jumma Ram v. Mt. Soni Bai. 

Section 91—Note 18 

1. (’21) 8 AIR 1921 Bom 413 (413): 45 Bom 
105: 59 Ind Cas 480 (DB), Sitaram v. Khan- 
du. 

C32) 19 AIR 1932 Oudh 342 (343): 6 Luck 
710: 139 Ind Cas 631, Ajodhia Prasad v. 
Sanfhari Kuar. 

Mulla, Principles of Hindu Lam, 9th Edn., 
1940, Section 185A, page 192. 

2. (’21) 8 AIR 1921 Bom 413 (413): 45 Bom 
105: 59 Ind Cas 480 (DB), Sitaram v. 
Khandu. 

(’32) 19 AIR 1932 Oudh 342 (343): 6 Luck 
710: 139 Ind Cas 631, Ajodhia Prasad v. 
Mt. Sanjhari Kuar. 

[See also (T3) 1913 Pun Re No. 87: 18 Ind 
Cas 787 ( 790) (DB), Nihal v. Hira. (Case 
under Customary law in the Punjab.)] 
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mortgage 1 and will, as owner of the mortgagor’s interest, be entitled to redeem the 
mortgage. 2 

As to the cases where the mortgaged property is a leasehold interest and 
the lessee dies intestate and without any legal heirs, see S. 105 Notes 6 and 42. 

Where the equity of redemption of the mortgagor is forfeited to the Crown 
by reason of the treason or other offence committed by the mortgagor the Crown 
and its transferees will be entitled to redeem the mortgage. 3 

20. Heirs of mortgagor.— As seen in Note 4, interest under cl. (a) can 
accrue, inter alia , by succession to the original mortgagor. Thus, a person who 
succeeds to the original mortgagor as his heir can redeem the mortgaged proper¬ 
ty. 1 

21. Son under Mitakshara law.— Under the Mitakshara law the son 

takes by birth an interest in the ancestral property of the family. Where the fa¬ 
ther mortgages such property for a binding purpose the son will be a person hay¬ 
ing an interest in “the property mortgaged” (see Note 4)* As such the son has 
a right to redeem the mortgage. 1 As to the question whether the son’s right to 
redeem is affected where he is not made a party under 0. 34 R. 1 of the Code of 
Civil Procedure, see C. P. C., 0. 34 R. 1 Note 12, in the Appendix. ,, : .. 

The son under Mitakshara law does not acquire by his birth any interest in 
the self-acquired property of his father. He cannot, therefore, in the life-time of 
the father claim a right to redeem a mortgage created by the father. After hi* 
death, however, he will be entitled to redeem as his heir. 2 

22. Mortgage by manager of joint Hindu family. — Where the manager 
of a joint Hindu family mortgages the family property for a binding purpose, and 
subsequently the family gets divided in status, each of the members has a right to 


Section 91—Note 19 

1.* (1861) 8 Moo Ind App 500 (525, 526, 

527): 2 Suth W R 59 (PC), The Collector 
of Masulipatam v. Cavaly Vencata Narraina* 
pah. (Property of Hindu Brahman.) 

(’66) 11 Moo Ind App 619 (635, 636): 10 
Suth W R 47 (PC), C. V. Narrainappah v. 
Collector of Masulipatam. 

(’75) 1 Cal 391 (401): 3 Ind App 92 (P C), 
Sonet Kooer v. Himmut. 

2* (’66) 11 Moo Ind App 619 (636): 10 

Suth W R 47 (P C), C. F. Narrainapah v. 

: Collector of Masulipatam. 

(1864) 10 L T (N S) 519 (520): 33 Beat 
551: 34 L J Ch 96: 12 W R (Eng) 927, 
Cateley v. Sampson. 

3. (1696 ) 91 E R 80 (80): 1 Salk 85, Sir 
Salathiel LovpVs case. 

Section 91—Note 20 

1. (’14) 1 A I R 1914 AH 265 (267): 25 Ind 
Cas 233, Sukh Kunwar v. Bhagwani. 

(’20) 7 AIR 1920 Pat 67 (69, 70): 5 Pat L 
Jour 644: 58 Ind Cas 129 (DB), Ram Na - 
rainlal v. Murlidhar. (Where two of the 
successors of the mortgagor enter into a 
compromise with the mortgagee whereby 
they effect a new mortgage in lieu of the 
old mortgage, the compromise is not binding 
on the other successors and they can re¬ 
deem the old mortgage.) 

(1900 ) 24 Bom 556 (561): 27 Ind App 86 
(PC), Padapa v. Stoamirao. 


(’81) 5 Bom 14 (20) (DB), Jatha Naik v. 
Venkatapa. 

(’25) 12 AIR 1925 All 707 (710): 47 AH 803: 
92 I. C. 63 (DB), Naunihal Singh V. A. G. 
Skinner. 

(’85) 9 Bom 429 (432) (DB), Akoba v. Sa- 

kharam. 

(’25) 12 AIR 1925 All 15 (15, 16), Ram Jo- 
tan v. Radha Kishun. 

(’81) 5 Bom 8 (13) (DB), Shaik Abdulla v. 
Haji Abdulla. 

Section 91—Note 21 

1. (’42) 29 AIR 1942 Nag 39 (41): I L R 

(1942) Nag 543 : 200 Ind Cas 166 (DB). 

Bahadursingh Dau v. Girdharilal Naorangi- 
lal. (A son conceived and bom after the 
mortgage transaction, can redeem the mort¬ 
gage, although he cannot challenge it) 

(’09) 5 Nag L R 117 (117): 3 Ind Ca» 570 
(572), Jian v. Gopadya. 

(’33) 20 AIR 1933 Nag 44 (46): 29 Nag L 
R 77: 144 Ind Cas 521, Ananda v. Uttam - 

TOO. 

(’84) 8 Bom 481 (488) (DB), Trimbak Bal- 
krishna v. Narayan Damodar. 

(’16) 3 AIR 1916 Pat 375 (380): 35 Ind Cm 
404 (DB), Jahanavi Prasad v. Gharbaran. 
(’06) 2 Nag L R 90 (90), Balaji v. Tulnrtm. 

2. (’16) 3 AIR 1916 Pat 375 ( 380 ): 35 tad 
Cas 404 (DB), Jahanavi Prasad y.ph^ba- 
ran. (20 All 267: 25 Ind App 54 (PC), 
followed.) 
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redeem the mortgage as a person having an interest in the mortgaged property. 1 

23. Member of Malabar tarwad. — The anandravans or junior members 
of a Malabar tarwad are persons having an “interest” in the tarwad property 
within the meaning of this section. But the right of the junior members to redeem 
a mortgage created by the karnavan of the tarwad must be taken subject to the 
marumakkatayam law applicable to the parties. Under that law a Malabar family 
“speaks through the karnavan * and except in antagonism to him, can speak in no 
other way. It has, therefore, been held that only under very special circumstan¬ 
ces (the onus of proving which is on the junior members) can the junior members 
be allowed to maintain a suit for redemption of a kanom granted by their karna¬ 
van. 1 As to an illustration of such special circumstances, see the undermentioned 
case. 2 

24. Tenants-in-common.— A tenant-in-common does not possess any in¬ 
terest in the share held by another tenant-in-common in the common property. 
The interest of each tenant-in-common is distinct and defined and is held by him 
not in unison with the others but independently of them. One tenant-in-common 
has, therefore, no right to redeem a mortgage created by another tenant-in-common of 
his share in the common property. 1 

25. Attaching judgment-creditor.— Under the English law, an execu¬ 
tion creditor who took out attachment of the equity of redemption was in the posi¬ 
tion of a tenant by elegit having an interest in the property, sufficient to entitle him 
to redeem. 1 In this country it has long been established that the attaching cre¬ 
ditor does not obtain, by reason of the attachment, any interest in or charge or 
lien upon the attached property. 2 In cases before the Act it was accordingly held 


Section 91—Note 22 

1. (’13) 18 Ind Cas 891 (692) (DB) (Mad), 
Kurucha Ganga v. Kovvuri Basava. 

Section 91-Note 23 

1. (’20) 7 AIR 1920 Mad 401 (401): 43 Mad 
393: 55 Ind Cas 760 (DB), Thazath Soopi 
V. Marriyamma. (Karnavan alleged to be 
guilty of gross misconduct and collusion 
with the mortgagee.) 

2. (’23) 10 AIR 1923 Mad 706 (706, 707): 
74 Ind Cas 126 (DB), Puthulath Amina 
Umma v. Anandravan Cheriya. (Collusion 
between karnavan and kanomdar or preju¬ 
dice to the tarwad interest by the continu¬ 
ance of the kanom.) 

Section 91—Note 24 

1. (’30) 17 AIR 1930 Nag 173 (176): 26 Nag 
L R 208: 122 Ind Cas 699, Dinkarrao v. 
Shamrao. 

Section 91—Note 25 


1. (’81) 6 Cal 663 (664): 7 Cal L R 201, 
Soobhul Chunder v. Nitye Chum. 

(’21) 8 AIR 1921 Mad 30 (34): 44 Mad 
232 : 62 Ind Cas 121 (DB), Chamiyappa 
Tharagan v. M. S. Rama Iyer. 

(1874) L R 9 Ch App 229 (236): 22 W R 
(Eng) 356: 43 L J Ch 372: 30 L T 279, 
Hatton v. Haywood. 

(1874) I. R 17 Eq 435 (437): 22 W R (Eng) 
294, Beckett v. Buckley. 

t(1870) 23 L T 584 (584): 19 W R (Eng) 
148, Champneys v. Borland. 

[See also (1744) 26 E R 917 (917): 3 Atk 
200, Shirley v. Watts. (Judgment-creditor 
has no right to redeem unless he has taken 
out execution.)] 

2. t(1881) 6 Cal 663 (664): 7 Cal L R 201, 


Soobhul Chunder v. Nitye Churn. (There 
is no analogy between the position of an at¬ 
taching creditor in India and that of an 
execution creditor in England.) 

•(’98) 25 Cal 179 (185): 24 Ind App 170 
(PC), Molilal v. Karrabuldin. 
t(’02) 29 Cal 428 (431): 6 Cal W N 577 
(FB), Frederick Peacock v. Madan Gopal. 
(’09) 32 Mad 429 (442): 2 Ind Cas 18 (25) 

(DB), Raja of Karvernagar v. Prayag Doss- 

• • 

*(’30) 17 AIR 1930 Mad 801 (807): 53 Mad 
881: 127 Ind Cas 624 (FB), Subramanian 
Chettiar v. Sinnammal. ■ (Confirming AIR 
1925 Mad 266 on Letters Patent appeal and 
overruling AIR 1914 Mad 439: 37 Mad 
418.) 

(’15) 2 A I R 1915 All 201 (203): 28 Ind 
Cas 901 (DB), Bharat Indu v. Gobardhan 
Das. 

(’21) 8 AIR 1921 Mad 30 ( 33, 34): 44 Mad 
232: 62 Ind Cas 121 (DB), Chamiyappa 

Tharagan v. M. S. Rama Iyer. 
t(’31) 18 AIR 1931 Cal 763 (770): 58 Cal 
598: 134 Ind Cas 561 (DB), C. L. Kieman- 
der v. Benimodhab. 

(’37) I L R (1937) 1 Cal 65 (68): 164 Ind 
Cas 1009 (1010), Simbhuram Bpriwalla V. 
Gulzarilal Thakur. 

f(’22) 64 Ind Cas 525 (527) (Low Bur), 

Hansu v. A. T. K. P. L. M. Chetty. 

(’38) 25 AIR 1938 All 651 (652): 179 Ind 
Cas 1007, Alliance Bank of Simla Ltd. v. 
F. B. Powel. 

t(’39) 26 AIR 1939 Pat 7 (8, 11): 18 Pat 

155: 180 Ind Cas 974 (DB), Baiju Lai v. 

Thakur Prasad. 
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that such a creditor was not entitled to redeem a mortgage which had heen exe¬ 
cuted before his attachment. 3 The Act, however, in cl. (f) of the old gedtion gave 
him a right to redeem. 4 The Legislature has, in 1929, repealed cl. (f) and the 
attaching creditor is now no longer a person who may redeem or institute a suit 
for redemption of the mortgaged property. 5 

26. Government attaching property under section 88, Criminal 
Procedure Code. — Under S. 88, Criminal Procedure Code, the Court has power 
to order an attachment of the property belonging to a person who is absconding. 
Sub-section (7) of that section provides that if the proclaimed person does not 
appear within the time specified, the property under attachment shall be at the dis¬ 
posal of the Provincial Government. Thus, the interest possessed by the Provincial 
Government under S. 88, Criminal Procedure Code, is not that of a mere attaching 
decree-holder. The effect of the section is to create an interest in the property and 
to entitle the Government to remain in possession of it. The Provincial Govern¬ 
ment, therefore, comes within the category of persons who may redeem or institute 
a suit for redemption of the mortgaged property under S. 91 of the Transfer of 


Property Act. 1 

(’12) 17 Ind Cas 432 (432, 433) (DB) (Cal), 
Shananda Chandra v. Srinath Roy. 

t (’36 ) 23 AIR 1936 Nag 209 ( 213): I L R 
(1936) Nag 127: 165 Ind Cas 939 (DB), 
Amardas v. Jailalsao. 

(’20) 7 AIR 1920 Mad 126 (127, 128): 43 
Mad 696: 58 Ind Cas 501 (DB), Veyindra- 
muthu Pillai v. Maya Nan dan. 

(’33) 20 AIR 1933 All 934 (938): 147 Ind 
Cas 302 (DB), Matlub Hasan v. Mt. Kala- 
wati. 

See also the A. I. R. Commentaries on the 
Code of Civil Procedure , 4th (1944) Edn., 
S. 64, Note 5. 

[But see (’03) 25 All 446 (452, 453): 1903 
All W N (DB), Dina Nath v. Lachmi Na- 
rein.) 

3. (’81) 6 Cal 663 (665): 7 Cal L R 201, 
Soobhul Chunder v. Nityp Chum. 

(’81) 3 All 413 (414, 415) (DB), Radhey 
Tewari v. Bujha Misr. 

4. (’01) 23 All 467 (469): 1901 All W N 143 
(DB), Ghulam Husain v. Dina Nath. 

(’39 ) 26 A I R 1939 Pat 7 (11): 18 Pat 155: 
180 Ind Cas 974 (DB), Baiju Lai v. ThaJcur 
Prasad. 

(’91) 13 All 432 (457) (FB), Matadin Kaso- 
dhan v. Kazim Husain. 

(’36 ) 23 AIR 1936 Nag 209 (213): I L R 

(1936) Nag 127: 165 I. C. 939 (DB), Amar¬ 
das v. Jailalsao. 

(’12) 17 Ind Cas 432 (432) (DB) (Cal), 
Shananda Chandra v. Srinath Roy. 

(’03) 26 All 72 (75): 1903 All W N 190 (DB), 
Shib Lai v. Bhawani Shankar. 

(’03) 25 All 446 (452): 1903 All W N 150 
(DB), Dina Nath v. Lachmi Narain. 

(’30) 17 AIR 1930 Mad 801 (807): 53 Mad 
881: 127 Ind Cas 624 (FB), Subramanian 

Chettiar v. Sinnammal. (Confirming AIR 
1925 Mad 266 on Letters Patent appeal 
and overruling AIR 1914 Mad 439: 37 

Mad 418.) 

C15) 2 AIR 1911 All 201 (203): 28 Ind Caa 
901 (DB), Bharat Indu v. Gobardkan Das. 


(’26) 13 AIR 1926 Nag 67 ( 68): 89 Ind Caa 
446 (DB), Bruel & Co., Bombay v. Kesheo 
Rao. 

(’36) 23 AIR 1936 All 512 (513): 163 Ind 
Cas 966, Go pal Devi v. Lachmi Shankar 
(’21) 8 AIR 1921 Mad 30 (34): 44 Mad 232: 
62 Ind Cas 121 (DB), Chamiyappa Thara- 
gan v. M. S. Rama Iyer. (The legislature 
did not regard him as entitled to redeem by 
virtue of an interest in the property but on 
other grounds. His right to redeem comes to 
an end with the court-sale.) 

(’28) 15 AIR 1928 Nag 97 (98): 23 Nag L R 
164: 105 Ind Cas 427, Linganna Naganna v. 
Ahmadshah. 

(’37) I L R (1937) 1 Cal 65 (68): 164 Ind 
Cas 1009 (1010), Simbhuram Beriwalla v. 
Gulzarilal Thakur. 

V 37) 24 AIR 1937 Nag 400 (401): I L R 
(1937) Nag 452: 172 Ind Cas 389. Gharbho - 
ya Bhimji v. Deodatta Bihari. 

(’22 ) 64 Ind Cas 525 (526, 527) (Low Bur), 
Han Su v. A. T. K. P. L. M. Chetty. 

(’33) 20 AIR 1933 Nag 333 (334): 147 Ind 
Cas 525, Chaganlal Hiralal V. Ismailji- 
(’23) 10 AIR 1923 Nag 311 (312): 73 Ind 
Cas 8, Mpghroj Marwari v. Kesheo Gopal 
Buli. 

(’17) 4 AIR 1917 All 110 (110): 39 All 536: 
41 Ind Cas 190 (DB). Lakhpat Rax v. Fa- 
khruddin. . 

(’32) 19 AIR 1932 All 356 (357): 136 Ind 
Cas 840 (DB). Ml. Fatima Begam v. Ban- 

si dhar. 

5. See the Report of the Special Committee 
printed on page 85 (124). , 

(’36) 23 AIR 1936 All 512 (513): 163 Ind 
tCas 966. Gopal Devi v. Lachmi Shankar. 
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1. (’30) 17 AIR 1930 Mad 1017 (1020): 129 
I. C. 47 (DB), Alagammal v. Sadasiva ra- 

dayachi. (The Government is ® 
party to mortgage suit under 0. 34 It. a 

P. C.) 
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See also the A. I. R. Commentaries on the Code of Criminal Procedure, 2nd 
(1941) Edn., section 88, Note 7. 


27. Judgment-creditor obtaining order for appointment of Receiver 
under section 51, clause (d). Civil Procedure Code. — A judgment-creditor 
who has obtained an order for the appointment of a Receiver of the judgment-deb¬ 
tor’s property under S. 51, cl. (d) of the Civil Procedure Code in execution of 
a decree cannot be said to have an interest in the property within the meaning 
of cl. (a) of this section and cannot, therefore, redeem a mortgage previously exe¬ 
cuted by the judgment-debtor on the property. 1 


28. Person holding decree for sale of mortgaged property. —In the 
undermentioned case, 1 one A, a prior mortgagee brought a suit for sale on his 
mortgage and impleaded B, a subsequent mortgagee as a party thereto. The suit 
was decreed against the mortgagor but dismissed against B. In a subsequent suit 
by B on his mortgage it was held that A was entitled to be impleaded as a party 
as he had a right to redeem B’s mortgage under cl. (a) of the section by virtue 
of the decree for sale which he held against the mortgagor. It is submitted that 
this view is not correct. As has been seen already a prior mortgagee cannot claim 
to redeem a subsequent mortgage. The mere fact that he has obtained a decree 
for sale on his mortgage does not alter his position so as to give him an interest 
in the “right to redeem.” This view is also supported by a reference to cl. (c) 
of the section which provides for a special case of a creditor obtaining a decree 
for sale of the mortgaged property. 

29. Trustee.— A person holding property as a trustee has an interest in 
the property within the meaning of this section, which would entitle him to re¬ 
deem a valid mortgage on the property. 1 


Section 48 of the Trusts Act provides that where there are more trustees 
than one all of them must join in conducting the business of the trust. 2 It has 
been held by the High Court of Madras that so far as the question of redemp¬ 
tion of a mortgage is concerned the wide language of S. 91 entitles one of several 
trustees to bring a suit to redeem a mortgage of the trust property without averr¬ 
ing or proving that the other trustees were asked to join as plaintiffs in the suit. 3 


Section 91—Note 27 

1. (’37) I L R (1937) 1 Cal 65 (68, 69): 164 
I. C 1009 (1010), Simbhuram Beriwalla v. 
Gulzarilal Thakur. 

Section 91—Note 28 

1. (’38) 25 AIR 1938 Oudh 10 (10, 11): 13 
Luck 625: 171 Ind Cas 434 (DB), Sheo 
Prasad Lai v. Mt. Prakash Rani. 

Section 91-Note 29 

1. (’20) 7 AIR 1920 Lah 480 ( 481) (DB). 
Mokandi v. Harnam Das. (Suit for redemp¬ 
tion by purchasers of equity of redemption— 
Mortgagor joined as defendant—Mortgagor 
pleading fraud and undue influence in 
bringing about sale and denying purcha¬ 
sers’ right to redeem—Part payment of sale 
consideration proved— Held, even assuming 
fraud or undue influence, purchasers were 
in position of trustees holding the property 
for the benefit of the mortgagor and as such 
had right to redeem it.) 

(1865) 11 L T (N S) 730 (731): 13 W R 

(Eng) 367: 147 R R 796: 11 Jur (N S) 
130, Fray v. Drew. < Where a testator mort¬ 
gages his freehold estate and then devises 
the equity of redemption to trustees sub¬ 


ject to the payment of his debts, the trus¬ 
tees can redeem the mortgage and if they 
refuse to do so any other person having an 
interest in the equity of redemption can re¬ 
deem. ) 

2. (’20) 7 A I R 1920 Mad 74£ (747): 61 Ind 
Cas 510 (DB), Raru Nair v. Thirunarayana. 

3. * (’03) 26 Mad 649 (653): 13 Mad L Jour 
322 (FB), Karat t ole Edam maria v. Unni 
Kannan. (Overruling 24 Mad 290.) 

t(’20) 7 A I R 1920 Mad 746 (747): 61 Ind 
Cas 510 (DB), Raru Nair v. Thirunarayana 
(Kanom—One of the two uralans of a tem¬ 
ple ran redeem without the other uralan.) 

(’ll) 34 Mad 406 (415, 416): 7 Ind Cas 422 
(425, 426) (DB), Kumban v. Moorthi. 

[iee however (’20) 7 AIR 1920 Mad 965 
(967): 60 Ind Cas 766 (DB), Angamu- 

thu v. Ramalinga. (Per Sadasiva Ai- 
yar, J.— Obiter —So far as acts like 
the institution of suits, etc., are 
concerned, all the trustees must be parties 
and must act after mutual consultations, 
Discretion has to be used as regards the pro¬ 
priety of redeeming a kanom of the trust 
properties. One trustee cannot set in such a 
case without consulting others.)] 


1464 [ S 91 N 29-32 ] 


PERSONS WHO MAY SUE FOR REDEMPTION 


Where A, B, C and D are the trustees, and A and B alone grant a mortg¬ 
age of the trust property without consulting the others, the mortgage is invalid and 
not binding on the trust. The trust, in such a case, cannot, as has been seen in 
Note 4, be said to have an interest in the property mortgaged or in the right to 
redeem the same. Consequently, it follows that even A and B cannot, on behalf 
of the trust, claim to redeem the mortgage. In the undermentioned case 4 where 
the facts were as stated above, it was held that A and B were not entitled to re¬ 
deem, though the reasoning on which the view was based is not clear. 

30. Benamidar. — A benamidar executing a mortgage on the property 
which he holds benami for the real owner can maintain a suit for redemption of 
the mortgaged property. 1 So also a person purchasing the mortgaged property 
from a mortgagor, benami for another person, is entitled to maintain the suit for 
redemption in his own name. 2 The reason is that the benamidar is a trustee for 
the real owner. In Gur Narain v. Sheolal Singh 3 their Lordships of the Privy 
Council said: 

“The benamidar has no beneficial interest in the property or business that 
stands in his name; he represents, in fact, the real owner, and so far as 
their relative legal position is concerned he is a mere trustee for him. Their 
Lordships find it difficult to understand why, in such circumstances, an ac¬ 
tion cannot be maintained in the name of the benamidar in respect of the 

property although the beneficial owner is no party to it.It is open to 

the latter to apply to be joined in the action; but whether he is made a par¬ 
ty or not, a proceeding by or against his representative in its ultimate re¬ 
sult is fully binding on him.” 

See also Civil Procedure Code, 0. 34 R. 1 Note 8, in the Appendix. 

31. Guardian of property of minor mortgagor and curator of luna¬ 
tic mortgagor. — Clauses (d) and (e) of the old section provided that the guar¬ 
dian of property of a minor mortgagor on behalf of such minor and the commit¬ 
tee or other legal curator of a lunatic or idiot mortgagor on behalf of such luna¬ 
tic or idiot may redeem or institute a suit for redemption of the mortgaged pro¬ 
perty. These clauses have now been omitted in the new section as being super¬ 
fluous. 1 Section 103 lays down the procedure where a person incompetent to con¬ 
tract wants to make a tender or deposit under the provisions of Chap. IV of the 
Transfer of Property Act, and 0. 32 of the Code of Civil Procedure provides 
rules for a suit to be instituted on behalf of a minor or a person of unsound 
mind. There is, therefore, no necessity of making a special provision in this sec¬ 
tion for such cases. 

32. Trespasser.— A mere trespasser who has not perfected his title by ad¬ 
verse possession has no right to redeem; and if the mortgagee allows such a per¬ 
son to redeem, the true owner can treat the transaction as a nullity. 1 But when he ac¬ 
quires the interest of the mortgagor by adverse possession he is entitled to redeem 2 . 


4. (’12) 16 Ind Cas 435 (435) (DB) (Mad), 
Istoop v. Ayappen. 

Section 91—Note 30 

1. (’33) 20 AIR 1933 Mad 635 (635): 145 
Ind Cas 230, Mahomed Sheriff Sahib V. Ka¬ 
sim Saheb. 

(’20) 7 AIR 1920 Pat 21 (24): 56 Ind Cas 
599, Bisudhanand v. Isri Singh. 

2. (’20) 7 AIR 1920 Pat 21 (24): 56 Ind Cas 
599, Bisudhanand V. Isri Singh. 

t(’33) 20 AIR 1933 Mad 635 (636): 145 Ind 
Cas 230, Mahomed Sheriff Sahib v. Kasim 
Saheb. (Suit by transferees from heirs of a 
benamidar.) 


3.*(T8) 5 AIR 1918 P C 140 (143): 46 Ind 
App 1: 46 Cal 566: 49 Ind Cas 1 (PC). 

Section 91—Note 31 

1. See the Report of the Special Committee 
printed on page 85 (124). 

Section 91—Note 32 

1. (T9) 6 AIR 1919 Oudh 217 (219): 51 Ind 
Cas 985 (DB), Basant Singh v. Rampal 
Singh. 

2. Fisher & Lightwood, Law of Mortgage, 7th 
Edn., page 595. 

(T9) 6 AIR 1919 Oudh 217 (219): 51 Ind 
Cas 985 (DB), Basant Singh v. Rampal 
Singh. 
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The fact that the trespasser acquires, by adverse possession, the interest of the mort- 

gagor, subsequent to the act of redemption by him, cannot validate such redemj>- 
tion. 3 4 

Person having no interest redeeming mortgage-—Effect of.— 

See Notes on Section 92. 

34. Person with imperfect title to equity of redemption. —If a per¬ 
son seeking to redeem the mortgaged property has, to some extent, an imperfect 
title at the time when he institutes the suit for redemption, but is able to prove 
a perfect title at the hearing of the case he should have a decree for redemption. 1 
Thus, A purchased the mortgaged property in execution of a money decree against 
B, the mortgagor. When A instituted the suit for redemption against the mort¬ 
gagee, the sale certificate was not issued in favour of A. It was, however, issued 
subsequently and A produced it at the hearing of the suit. It was held that a 
decree for redemption should be passed in his favour. 2 But if a person, at the 
hearing of the case, sets up a new title, based upon purchase of rights made after 
the institution of the suit and not ripening of the prior imperfect tijtle, 
the suit for redemption cannot succeed. 3 A person with an imperfect title to the 
equity of redemption can also make a tender under O. 21 R. 69, clause (3) of the 
Civil Procedure Code and have the sale in execution 6f a mortgage decree stopp¬ 
ed/ Thus, in the undermentioned case 5 A was a first mortgagee and B, a second 
mortgagee. B sued on his mortgage and obtained a decree and the property was 
purchased by C on 26-10-1906 in execution of the mortgage-decree; but the sell 
was not confirmed till 9-1-1907. A sued on his mortgage impleading B and ob- 

• tained a decree and applied for execution. The property was fixed for sale on 
5-11-1906. Before the sale took place C deposited the amount under O. 21 R. 69 
.(old S. 291), and prayed for stopping the sale. The lower Court held that C had 
.no locus standi to make the deposit. It was held by the High Court, reversing the 
decision of the lower Court, that when C made the deposit and prayed for redemp¬ 
tion. he had an inchoate title to the property which was subsequently perfected 
by the confirmation of the sale and which therefore related back to the time of 
C’s purchase of the rights of B. 

35. Persons entitled to maintenance from an estate. — A mere right 
to receive maintenance from an estate does not amount to an interest in or charge 
upon the property mortgaged within the meaning of clause (a) and the person en¬ 
titled to such maintenance cannot redeem a mortgage on the estate. 1 

36. Mortgage by occupancy tenant — Right of person recognised 
by landlord as tenant to redeem. — Where an occupancy tenant mortgaged his 
land to X and after the death of the tenant, Y claimed to redeem the mortgage on 
the ground that he had been recognised by the landlord as the occupancy tenant, 
it was held that such recognition was not sufficient to give him a right to redeem 


3. (T9) 6 AIR 1919 Oudh 217 (222): 51 

Ind Cas 985 (DB), Basant Singh v. Ram pal 
Singh. 

Section 91—Note 34 

1. (’82) 6 Bom 139 (142, 143) (DB), Krish¬ 
na ji v. Ganesh. 

(1900) 1900 Pun L R No. 23 (DB), Devi 
Chand v. Basho Ram. 

Also see Section 60, Note 1. 

2. (’82) 6 Bom 139 (142, 143) (DB), Krish¬ 
na] i v. Ganesh. 

3. (1900) 1900 Pun L R No. 23 (DB), Devi 
Chand v. Basho Ram. 

4. (’07) 11 Cal W N 495 (496) (DB), Radha 

Kishun v. Hemchandra. 


(’99) 26 Cal 966 (972): 4 Cal W N 317 (DB), 
Har Shankar v. Shew Gohind. 

5. (’07) 11 Cal W N 495 (496) (DB), Ra¬ 
dha Kishun v. Hemchandra. 

Section 91—Note 35 

1. (1900 ) 22 All 191 (199): 27 Ind App 51 
(PC), Roshan Singh v. Balwant Singh. 
(Confirming 18 All 253 on appeal.) 

f (’09) 12 Oudh Cas 37 (39): 1 Ind Cas 690 
(691), Gajadhar Singh v. Phula Kunwar. 
(A daughter-in-law entitled to maintenance 
from joint family property must establish 
beyond reasonable doubt that she has inte¬ 
rest within the meaning of S. 91 to entitle 
her to redeem.) 
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a mortgage held by a third party in the absence of evidence that he acquired the 
rights as heir of the mortgagor. 1 

^ ause (k) — Surety. — Clause (b) gives a surety for the payment 
oi the whole or part of a mortgage-debt a right to redeem or to institute a suit 
for redemption of the mortgaged property. 1 A surety who covenants to pay only 
the interest on the principal amount is entitled to redeem the mortgage. 2 The right 
to redeem is, however, given to the surety not because he has any interest in the 
mortgaged property 3 but because he is liable to pay the mortgage-debt and has a 
right on such payment to avail himself of all the creditor’s securities. 4 


A surety has no right to redeem if the suretyship is for another debt or for 
a part of the debt which is not covered by the mortgage. 5 So also, where a per- 
son stands surety for another in respect of a debt, and the debtor also executes a 
mortgage as additional security, the surety is only in respect of the personal lia¬ 
bility of the debtor and not in respect of the mortgage. In such a case, the surety 
cannot be said to be one for the mortgage-debt. Hence, such a surety is not en¬ 
titled to redeem the mortgage. 6 

38. Clause (c) — Creditors of the mortgagor. — In England the ge¬ 
neral creditors of the mortgagor have, generally, no right to redeem; but under spe¬ 
cial circumstances they are given such a right. 1 Thus, a creditor who has obtained 
a decree for sale of the debtor’s real estate in a creditor’s suit has a right to redeem 
the mortgagee of the estate. 2 Under this Act a creditor has no right to redeem apart 
from the provisions of clause (c). 


Section 91—Note 36 

1. (’25) 12 AIR 1925 All 15 (15, 16), Ram 
Jatan v. Radha Kishun. 

Section 91—Note 37 

1. (’32) 19 AIR 1932 Nag 171 (171): 28 Nag 
L R 214: 140 Ind Cas 532. Manoharlal v. 
Kanhaiyalal. (Sadar lambardar paying re¬ 
venue of the patty obtains, under Ss. 91 and 
92, a charge over the patty.) 

t(1869) 4 Ch App 204 (207): 38 L J Ch 
220: 17 W R (Eng) 385: 20 L T 131, Green 
v. IT ynn. (Surety for payment of interest 
only.) 

[See also (1863) 7 L T 811 (812), 1 De G J 
& Sm. 87: 137 R R 158: 11 W R (Eng) 
273:32 L J Ch 182, Cleaves v. Paine. (Where 
the estate of the wife is mortgaged for the 
debt of the husband the wife becomes a su¬ 
rety for him and has a right to redeem.) 

(1901) 2 Ch 602 ( 607): 70 L J Ch 794: 50 
W R (Eng) 132 : 85 L T 404, Dixon v. 
Steel. (Do.)] 

2. f (1869) 4 Ch App 204 (207): 38 L J Ch 
220: 17 W R (Eng) 385 : 20 L T 131, Green 
v. Wynn. 

(1882) 19 Ch D 615 ( 622): 51 L J Ch 690: 
30 W R (Eng) 652, Forbes v. Jackson. 

3. See (’39 ) 26 AIR 1929 Pat 7 (11): 18 Pat 
155: 180 Ind Cas 974 (DB), Baiju Lai v. 
Thakur Prasad. (Section 91 enumerates the 
class of persons entitled to redeem and 
amongst them those who have an interest in 
or charge upon the property or the right of 
redemption are put under clause (a).) 

(’30) 17 AIR 1930 Mad 801 (807): 53 Mad 
881: 127 Ind Cas 624 (FB), Subramanian 
v. Sinnammal. (Cases contemplated by 
clause (a) of the section exhaust the class 
of cases contemplated by O. 34 R. 1, C. P. 


Code.) 

(’36) 23 AIR 1936 Nag 209 (213): 1 L R 
(1936) Nag 127: 165 Ind Cas 939, Amardas 
v. Jailalsao. (There is a clear distinction 

between the parties who have a personal 
right to redeem and those who have the 
right to redeem by virtue of an interest in 
mortgaged property.) 

4. Fisher and Lightwood, Law of Mortgage , 
7th Edition, page 603. 

(1869) 4 Ch App 204 (207): 38 L J Ch 220: 
17 W R (Eng) 385: 20 L T 131, Green v. 
Wynn. 

(1882) 19 Ch D 615 (622): 51 L J Ch 690: 
30 W R (Eng) 652, Forbes v. Jackson. 

(1853) 90 R R 501 (504): 10 Hare 646 : 2 

Drew 333, Newton v. Chorlton. 

[ See (’44) 31 AIR 1944 Mad 195 (206): ILR 
(1944) Mad 340: 217 Ind Cas 106 (DB), 
Parvateneni Bhushayya v. Suryanarayana. (A 
surety for a part only of a debt is on pay¬ 
ment of that debt entitled pro tanto to the 
security held by the creditor as cover for the 
debt as a whole.) ] 

See Sections 140 and 141 of the Indian Con¬ 
tract Act, 1872. 

5. Fisher and Lightwood, Law of Mortgage, 
7th Edition, page 603 F. N. (b). 

(1827) 57 E R 747 (749): 2 Sim 155 : 29 R 
R 70, Wade v. Coope. 

6. (’44) 31 AIR 1944 Mad 195 (206): I L R 

(1944) Mad 340: 217 Ind Cas 106 (DB), 

Parvateneni Bhushayya v. Suryanarayana. 

Section 91—Note 38 

1. Fisher and Lightwood, Law of Mortgage, 
7th Edition, pages 597, 598. 

2. (1842 ) 62 R R 67 (70): 2 Hare 177: 67 
E R 74: 14 L J Ch 97: 5 Jur 1130, Chris¬ 
tian v. Field. 
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May redeem.” — Redemption is a legal right and not a liability. 
Therefore a person having that right cannot be forced to exercise it against his 
. This wil1 be clear from the use of the words “may redeem” in the section. 
This is made clear in S. 60 also where the words used are “at any time after the 
principal money has become due, the mortgagor has a right .” Thus, a subsequent 
mortgagee who is entitled to redeem a prior mortgage under cl. (a) of this section 
cannot be compelled to redeem the prior mortgage before he can sue on his own mort¬ 
gage. 2 

40. Partial redemption. — The section provides, in general terms, that 
certain persons, besides the mortgagor, who have an interest in the mortgaged pro¬ 
perty or in the right to redeem it are entitled to redeem the property. The question 
whether a person who is entitled to a share only of the mortgaged property has the 
right to insist on redeeming the whole of the mortgaged property cannot, however, 
be decided under this section. That question can be decided only by a reference to 
the provisions of S. 60. 1 See Notes on that section. 

41. Order of redemption. — The section merely specifies the persons 
who, besides the mortgagor, are entitled to redeem or institute a suit for redemp¬ 
tion of the mortgaged property, but does not prescribe any order in which such per¬ 
sons may redeiem the general rule, in this respect, is, that as Between several per¬ 
sons entitled to redeem the person in whom the equity of redemption vests, earlier 
in point of date has a preferential and a prior right to redeem. 1 Thus, in Beevor 
v. Luck 2 Sir W. Page Wood, V. C., observed as follows: 

“A general principle, however, may be traced, which is this. Wherever 
a number of persons, some prior to others as to the period of their enjoyment, 
come in under the same instrument, as tenants-for-life and in remainder under 
a settlement, there no successive rights to redeem are given but only one sin¬ 
gle common right of redemption. But where some of the persons interested 
are prior to others by reason of priority in the date of the instrument under 
which they claim, as in the case of first, second and third mortgagees, the 


Section 91— Note 39 

1. *(’ll) 9 Ind Cas 513 (519) (FB) (Mad;, 
Mull a Veetil v. Achuthan Nair. 

(’26) 13 AIR 1926 All 480 (487): 97 Ind Cas, 
4 (DB), Lachmi Narain v. Hirdey Narain. 

(’35) 22 AIR 1935 Cal 139 (141): 62 Cal 75: 
154 I. C. 868 (DB), Jagat Chandra v. Ab¬ 
dul Rashid. 

(’21) 8 AIR 1921 Low Bur 61 (63): 11 Low 
Bur Rul 119: 66-Ind Cas 562 (DB), S. P 
S. Chetty Firm v. Maung Po Aung. 

t(*31) 18 AIR 1931 Mad 542 (548): 133 Ind 
Cas 497 (DB), Chandramma v. Gunna See 
than. 

(’41) 28 AIR 1941 Cal 484 ( 488): I L R 
(1941) 1 Cal 514: 198 Ind Cas 315 (DB), 
ScUlendra Nath v. Amarendra Nath. 

2. t(’ll) 9 Ind Cas 513 (519) (FB) (Mad;, 
Multa Veetil v. Achuthan Nair. 

f (’26) 13 AIR 1926 All 480 (486, 487): 97 
Ind Cas 4 (DB), Lachmi Narain v. Hirdey 
Narain. 

(’16) 3 AIR 1916 Nag 120 (122): 13 Nag L 
R 69: 39 Ind Cas 849, Raghunath v. Sheo 
Lai. 

(’98) 11 C P L R 75 (78, 79), Ghasi Ram v 
Jawahir Singh. 

(’04) 7 Oudh Cas 330 (332, 333). Najju Khan 
v # Ram Bali• 

t(*41) 28 AIR 1941 Cal 484 (488): I L R 


(1941) 1 Cal 514: 198 Ind Cas 315 (DB), 
Sailpndra Nath v. Amarendra Nath. 

ISee also (’42) 29 AIR 1942 Cal 290 (291): 
I L R (1941) 2 Cal 551: 201 Ind Cas 585, 
Satish Chandra v. Silchar Co-opprative Town 
Bank Ltd. (A second mortgagee owes no 
duty to the mortgagor to redeem the prior 
mortgage—He is entitled to do so if he 
thinks it desirable to protect his own inte¬ 
rest. ) ] 

Section 91—Note 40 

1. See (T6) 3 AIR 1916 Cad 863 (865, 869): 
38 Mad 310: 17 Ind Cas 837 (DB), Rathna 
Mudali v. Perumal Reddy. 

Section 91—Note 41 

l.f (1867) 4 Eq Cas 537 (548): 15 W R 

(Eng) 1221: 36 L J Ch 865, Beevar v. 
Luck. 

(1875) 32 L T 689 (691), Loveday v. Chap¬ 
man. 

(1882) 20 Ch D 724 (727, 730): 51 L J Ch 
621: 30 W R (Eng) 716: 47 L T 208, Tee- 
van v. Smith. 

(1878) 39 L T 78 (79), Breedley v. Riches. 

(1890 ) 44 Ch D 161 (166): 38 W R (Eng) 
698: 59 L J Ch 567: 62 L T 802, Smithett 
v. Hesketh. 

(1880) 13 Ch D 639 (650): 42 L T 169: 28 
W R (Eng) 549: 49 L J Ch 209, Mills v. 
Jennings. 
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persons entitled to priority in date has the first right to redeem, and in the 
event of his not redeeming, successive rights of redemption are given to 
those who follow.” 

As between a mortgagor himself and any other person interested in the right 
of redemption, the latter has a preferential right to redeem. Thus, it has been held 
in England that as between the mortgagor and the second mortgagee the latter has 
a preferable right to redeem the prior mortgage: the reason is that a mortgagor, by 
mortgaging the property to the second mortgagee, makes him his assign. 3 In the 
undermentioned case, 4 where a subsequent mortgagee had obtained a decree for re¬ 
demption against the prior mortgagee, it was held that so long as the decree remain¬ 
ed in force and executable, the right to redeem the prior mortgage, as between the 
mortgagor and the second mortgagee, was preferentially in the latter. 

A prior mortgagee who obtains a decree for foreclosure in a suit on his 
mortgage without impleading the subsequent mortgagee, 5 or in a suit for redemption 
by the mortgagor to which the subsequent mortgagee was not made a party, 6 or who, 
having obtained a decree for sale on his mortgage without impleading the subsequent 
mortgagee, himself purchases the property in execution of the decree for sale 7 be¬ 
comes the owner of the mortgagor’s equity of redemption antHs, therefore, entitled 
to redeem the subsequent mortgage in that capacity. But the "subsequent mortgagee 
also has a right to redeem the prior mortgage and that right is not affected by the 
proceedings in the suit to which he was not a party. Thus, prima facie, the prior 
mortgagee as owner of the mortgagor’s equity of redemption and the subsequent 
mortgagee have the right to redeem each other’s mortgage in such a case. The ques¬ 
tion, however, arises as to which of them is entitled first to redeem the other’s mort- 
gage. The general trend of decisions is that the prior mortgagee (who has obtain- 


2. (1867) 4 Eq Cas 537 (548): 15 W R 

(Eng) 1221: 36 L J Ch 865. 

3. (1881-82) 20 Ch D 724 (727): 51 L J Ch 
621: 30 W R (Eng) 716: 47 L T 208, Tee- 
van v. Smith. 

4. (’12) 35 Mad 42 (43): 14 Ind Cas 415 

(416) (DB), Kuttisseri lllath Raman Nam- 
hoodri v. Achutha Pishuroddi. (The decree 
however had become inoperative and there¬ 
fore mortgagor could redeem the prior mort¬ 
gage.) 

5. f (’22) 9 AIR 1922 All 135 (137): 44 All 
462: 67 Ind Cas 533 (DB), Parasuram Singh 
v. Pandhohi. 

(’24) 11 AIR 1924 Nag 198 (199): 75 Ind 
Cas 899, Govindrao v. Rukhmanand. 

(’90) 3 C P L R 82 (84), Patiram v. Ghasi- 
ram. 

(’19) 6 AIR 1919 Nag 93 (94): 51 Ind Cas 
374, Kamiram Nanhuram v. Hardeo Jagan- 
noth. 

6. (’04) 28 Bom 153 (170): 5 Bom L R 892 
(DB), Hassanbhai v. Umaji. 

7. (’25) 12 AIR 1925 All 804 (807): 47 All 
751: 89 I. C. 295 (DB), Ram Baran v. 
Bhagwati Pandey. 

t(’24) 11 AIR 1924 Pat 484 (486): 3 Pat 
435: 78 Ind Cas 614 (DB), Mt. Dhanwati v. 
Hargobind Prasad. (As between prior mort¬ 
gagee and subseqent mortgagee, the former 
has a prior right to redeem the latter.) 

(’25) 12 AIR 1925 Cal 59 (61): 86 Ind Cas 
193 (DB), Madhuram Hazarika v. Bhotong 
Chutiya. 

(’03) 13 Mad L Jour 72 (74) (DB) Sivara- 
man Chetty v. Kuppumuthu Chetty. 


(’15) 2 AIR 1915 All 299 (300): 29 Ind Cas 
794, Mt. Ram Piari v. Raghunath Singh. 

(’90) 18 Cal 164 (179, 181): 17 Ind App 
201 (PC), Umes Chunder v. Z ahur Fatima. 

(’08) 8 Cal L Jour 173 (175, 176) (DB), Ke- 

dar Prosanna V. Girindra Prosad. 

(’01) 5 Cal W N 232 (233) (DB), Sheo Per- 
shad Singh v. Tilak Singh. 

(’30) 17 AIR 1930 Pat 579 (581) : 9 Pat 930: 
130 I. C. 3 (DB), Mt. Azizunnissa v. Komal 
Singh. 

(21) 8 AIR 1921 Mad 648 (649) (DB), Sar- 
vothama Rao v. Raja Row. 

(’33) 20 AIR 1933 Cal 181 (182): 145 Ind 
Cas 575. Ram Kinkar v. Hargeram. (The 
same rule applies where the auction-purcha- 
ser is a stranger instead of the mortgagee.) 

Also see Note 7. '_’ „ 

[ But see (’09) 1 Ind Cas 505 (506) (All), 
Har Sahai v. Mukkarram Hussain. (Even 
if it were held that the prior mortgagee 
stands in the shoes of the mortgagor by 
virtue of the purchase in execution of his 
decree, the mortgagor’s right of redemption 
does not exist when decree is passed on the 
puisne mortgage and the property is sold 
in execution of that decree.) 

(’92) 16 Mad 121 (125, 126): 2 Mad L Jour 
281 (DB), Perumal v. Kaveri. (Prior mort¬ 
gagee purchasing the mortgaged property 
in execution of mortgage decree in a suit to 
which puisne mortgagee was not a party— 
Held , prior mortgagee as purchaser of right 
of redemption was entitled to redeem the 
puisne mortgagee but puisne mortgagee was 
not entitled to redeem the prior mortga¬ 
gee. ) ] 
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ed the equity of redemption) will have a prior right to redeem the subsequent mort¬ 
gagee . 8 Thus, in Ha&sanbhai v . Umaji 9 Jacob , J., observed: 


“The question which is before us is concerned strictly with their legal 
rights inter se. There can be no doubt upon the authorities that a puisne 
mortgagee, who was not made a party to a suit on a prior mortgage, does 
not lose his right to redeem that mortgage by sale or foreclosure in that suit. 
The further question however whether the prior mortgagee who had fore¬ 
closed, or purchased under a sale in such a suit, is in his turn entitled to the 
option of redeeming such a puisne mortgagee, is one that is not so free from 
doubt. It is true that the interest of the mortgagor was acquired by proceed¬ 
ings in a suit to which the present plaintiff was not a party, and by which 
he is not therefore bound, but it appears to me that it can only be for the 
protection of his rights, and not for their enlargement, that the puisne mort¬ 
gagee under such circumstances can claim to disregard the effects of the pre¬ 
vious litigation. If there had been no such former suit for redemption of 
the prior mortgage, there can be no doubt that the plaintiff would have been 
liable to be redeemed by the mortgagor. Can he then be allowed to say in 
reply to the prior mortgagee that the foreclosure operates to extinguish the 

rights of the mortgagor as against him.If the puisne mortgagee would 

still be liable to be redeemed, then it is no hardship on him that he should 
be redeemed at the instance of the prior mortgagee, who has by foreclosure 
acquired the title of the mortgagor, rather than by the mortgagor himself or 
any other private assignee of the mortgagor’s interest.” 


In Parasurama Singh v. Pandhohi 10 Ryves, J., observed: 

“It seems to me that both are, prima facie , entitled to what they claim 
and the question for the Court, under such circumstances, when all the par¬ 
ties were before it and all the necessary evidence was on the record, was to 
decide once and for all, having regard to the equities of the parties and to 
prevent further litigation what the justice of the case demanded. In this 
view what I think we have to look at in this appeal, is not whether the de¬ 
cisions of the Courts below were legally correct but whether we should now 
do what I think the Courts below should have done, looking at the conse¬ 
quences. If w e uphold this decree, the plaintiffs (puisne mortgagees) pay 
the decretal amount to the defendants (prior mortgagees), and the next day 
the defendants will inevitably file their suit to redeem the plaintiffs and so 
recover the property. All that the plaintiffs are entitled to is to get back 
their mortgage-money. After all, they are merely mortgagees and as such 


8. (’25) 12 AIR 1925 All 804 ( 807): 47 All 
751: 89 Ind Cas 295 (DB), Ram Baran v. 

Bhugwati Pandey. _ __ 

t(’04 ) 28 Bora 153 (170): 5 Bom L R 892 
(DB), Hassanbhai v. Umaji. 

(’33 ) 20 AIR 1933 Cal 181 (182): 145 Ind 
Cas 575, Ram Kinkar v. Hare ram. (A* bet¬ 
ween two purchasers of mortgaged property 
the title to the outstanding equity of re¬ 
demption is determined by the priority not 
of the respective mortgages but of the res¬ 
pective sales and the person who first buys 
the equity of redemption whether he be the 
mortgagee himself or a stranger would be 
entitled to redeem all the subsisting mort¬ 
gages on the property and thus acquire an 
absolute title. A I R 1922 All 135: 44 AM 
462 and AIR 1925 All 804: 47 All 751. fol- 

(*197*6AIR 1919 Nag 93 (94): 51 Ind Cas 
374, Kmiram Nanhuram v. Hardeo Jogan- 


nath. (3 C P L R 82 followed.) 

f (’90) 3 C P L R 82 (84, 85), Patiram v. 
Ghasiram. 

f (’22) 9 AIR 1922 All 135 (137, 139): 44 All 
462: 67 Ind Cas 533 (DB), Parasuram 
Singh v. Pandhohi. 

(’15) 2 AIR 1915 All 299 (300): 29 Ind Cas 
794, Mt. Ram Piari v. Raghunath Singh. 

(’28 Bom 153 approved but a decree in terms 
similar to that passed in 28 Bom 153 not 
passed because the prior mortgagee did not 
claim to redeem the subsequent mortgagee 
but simply prayed for a dismissal of the 
subsequent mortgagee’s suit for redemption.) 

f(’21) 8 AIR 1921 Mad 648 (649) (DB), 

Sarvothama Rao v. Raja Row. 

9. (’04 ) 28 Bom 153 (173, 174): 5 Bom L 
R 892 (DB). 

10. (’22) 9 AIR 1922 All 135 (137, 139): 44 
All 462: 67 Ind Cas 533 (DB). 
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are liable to be redeemed by the owner of the property, that is the mortga¬ 
gor or whoever represents him. In this case the prior mortgagees, the de¬ 
fendants, having acquired the equity of redemption, stand in the shoes of the 
mortgagor and are the owners of the property. I should be content to stop 
here and base my decision on what seems to me to be required by the equi¬ 
ties of the case.As I have already said the decision of the Courts be¬ 

low in this case was legally right, but I do not think it was the propetr deci¬ 
sion to give having regard to all the circumstances of the case and the plead¬ 
ings of the parties. I would, therefore, allow the appeal and allow the 
defendants to redeem the plaintiffs’ mortgages, on payment to them of the 
sum due on their mortgages.” 

The contrary view taken in the undermentioned cases 11 does not appear to be cor¬ 
rect. , . 

42. Onus of proof.— Under the English law a person who seeks to re¬ 
deem a mortgage must show a prima facie title to the equity of redemption. 1 The 
same principle applies under this Act also. If a person other than the mortgagor 
claims to redeem, he must prove that he is one of the persons described in S. 91.* 
Thus, where he claims to redeem in the capacity of a puisne mortgagee he must 
prove the due execution of the puisne mortgage, and this is so even when the mort¬ 
gagor admits the due execution of the mortgage, as the suit is primarily against the 
prior mortgagee and not against the mortgagor. 3 It is not, however, necessary for 
a subsequent mortgagee or a purchaser to prove the passing of consideration for the 
mortgage or transfer. 4 

A Muhammadan mortgaged certain property and then died. After his death 
his major son acting on behalf of his three minor brothers executed a second mort¬ 
gage in favour of another person. The second mortgagee sued to redeem the prior 
mortgage. The prior mortgagee contended that the major son had no power to act 
on behalf of his minor brothers, that therefore the mortgage in favour of the second 
mortgagee was invalid and that he had no right to redeem the prior mortgage. All 


11. (’24) 11 AIR 1924 Nag 198 (199): 75 

Ind Cas 899, Govindrao v. Rukhmanand. 
(Prior mortgagee for closing without mak¬ 
ing puisne Mortgagee party to the suit—He 
cannot offer to redeem pusine mortgagee as 
thereby he will be taking advantage of his 
own wrong.) 

(’08) 8 Cal L Jour 173 (176) (DB), Kedar 
Prosanna v. Girindra Prosad. 

(’03) 13 Mad L Jour 72 (74) (DB), Sivaro- 
man Chetty v. Kuppumuthu Chptty. 

Section 91—Note 42 

1. (1683) 23 E R 402 (402): 1 Vent 182, Lo¬ 
max v. Bird. (Without showing a prima fa¬ 
cie title he cannot say ‘T shall redeem at 
my peril.”) 

(1793) 19 RR 201(201) :3 Swan 241n: 36 E R 
847, Pym V. Bowreman. (Prima facie title 
is sufficient.) 

t(1819) 36 E R 844 (845): 3 Swans 234: 19 
R R 200, James v. Biou. 

(1841) 65 R R 333 (336): 1 Ph 61: 6 Jur 

456, Lloyd v. Wait. (Person claiming to be 
heir of mortgagor has only to make out 
prima facie case of heirship.) 

2, (’26) 13 AIR 1926 All 725 (726): 96 Ind 
Cas 775 (DB), Mt. Mohammadi Bibi V. Ka¬ 
shi Upadhya. 

t(’02) 15CPLR 175 (176, 177), Ganpat V. 
Bhangi. 


(’09) 12 Oudh Cas 37 (39): 1 Ind Cas 690 
(691), Gajadhar Singh v. Mt. Phula Kun- 
war. 

(’91) 1891 Pun Re No. 101, p. 478 (482) 

(DB), But a v. Kkushal Singh. (Held on 

facts that plaintiff was entitled to redeem.) 

04) 1 AIR 1914 Mad 23 (23): 22 Ind Cas 
17 (DB), Rasa Gounden v. Sinnapptpryan. 
(Where in a redemption suit a plaintiff 
lies for his title on a sale (for arrears of 
rent, he must prove the validitv of the sale 
—But it is not necessary that he should do 
so in a particular way—It is sufficient if be 
offers general evidence of the sale, and of 
the subsequent conduct of parties.) 

[See also (’66) 5 Suth W R 163 (164) (DB), 
Fuzlool Ruhman V. Ali Kureem .] 

3. f(’26) 13 AIR 1926 All 725 (726): 96 Ind 
Cm 775 (DB), Mt. Mohammadi Bibi v. Ka¬ 
shi Upadhya. 

(’92) 15 Mad 54 (55) (DB), Chinnan V. Ra- 
machandra. (Prima facie when the execu¬ 
tion of a mortgage or other conveyance is 
proved, further evidence is not necessary to 
show that die purchaser has taken the inte¬ 
rest which the document purports to con¬ 
vey.) ' „.‘. 0 r 

4. (’92) 15 Mad 54 (55, 56) (DB), Chinnan 
V. Ramachandra. 
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the minor brothers (who had now attained majority) accepted the mortgage in fa- 
vour of the second mortgagee in the pleadings. It was held that as the minor bro- 
* erS “Jf mortgage it was not open to the prior motgagee to raise the ques¬ 

tion of the validity of the second mortgage on the ground of the incapacity of the 
major son to act as guardian of his minor brothers. 5 

When a person claims to redeem as the heir of the mortgagor under the Mu¬ 
hammadan law and there are several collaterals of the mortgagor, he must prove 
that he has a preferential right of succession. 6 

43. Whether section applies to redemption of charges. — It has been 
held in England that a charge is not subject to redemption or foreclosure. 1 Where 
a charge for maintenance was given in perpetuity to X and his heirs, it was held by 
the Allahabad High Court that such a charge was not capable of redemption so as 
to free the property from the charge and that all that could be done in such a case 
was to pay up the arrears of maintenance due and prevent the sale of the property. 2 
In the undermentioned case, 3 however, where a Hindu widow obtained a decree for 
maintenance charging certain properties and in execution of the decree for arrears 
of maintenance, a third party purchased the property subject to the charge for 
future maintenance, it was he/ld that a subsequent mortgagee of the property could 
“redeem” the purchaser by payment of the arrears and get subrogated to that extent 
to the rights of the charge-holder. See also the undermentioned cases. 4 (See also 
section 100, Note 13.) 


44. Law in the Punjab. -The Transfer of Property Act has not been ex¬ 

tended to the Province of the Punjab; but the principle of the section has been ap¬ 
plied to the cases arising in that Province. 1 

45. Right of redemption of persons not made parties to suits re¬ 
lating to moi^gages. — As for the rights of redemption of persons who are ne¬ 
cessary parties to suits relating to mortgages under O. 34 R. 1, Civil Procedure Code, 
but have not been made so, see Civil Procedure Code, O. 34 R. 1, Note 19, in the 
Appendix. 

46. Limitation for suits for redemption of mortgages. — See the A. 
I. R. Commentaries on the Limitation Act, 2nd (1942) Edition, Art. 148. 


5. (’27) 14 AIR 1927 Lah 81 (81): 101 Ind 
Cas 324, Maula Bakhsh v. Imam Din. 

[See also (’91) 4 C P L R 128 (129), Vitho- 
ba V. Sakharam. (Where property belong¬ 
ing to a minor was by his guardian first 
mortgaged to one person and then sold to 
another, the mortgagee could not in a suit 
to redeem his mortgage by the vendee, im¬ 
pugn the sale and contend that it was not 
made for the benefit of the minor.)] 

6. (’23) 10 AIR 1923 Lah 222 (223): 81 Ind 
Cas 325, Mohammada v. Mt. Ajjan. 

Section 91—Note 43 

1. (1866) 147 R R 129 (132): 35 Beav 234: 
35 L J C H 253: 12 Jur (NS) 85: 13 L T 
(NS) 783: 14 W R (Eng) 298: 55 E R 
885, Earl Poulett v. Hood. 

2. (’33 ) 20 AIR 1933 All 934 (938): 147 Ind 
Cas 302 (DB), Matlub Hasan v. Kalawati. 

3. (’35) 22 AIR 1935 Mad 867 (869): 59 

Mad 101: 158 Ind Cas 778 (DB), Rama- 
stvami v. Trichinopoly Co-operative Credit 
Bank. (But as the mortgage was affected by 
Us pendens the subsequent mortgagee was 
deprived of his right to redeem.) 

4. (’46) 33 AIR 1946 Mad 51 (52): 223 Ind 
Caa 200, Venkatachala v. Rajagopal. (Charge 

decree for maintenance—Mortgage of pro¬ 


perty charged after decree—Mortgagee can 
redeem before sale in execution of decree 
is confirmed.) 

(T9) 6 AIR 1919 Low Bur 143 (144): 9 
Low Bur Rul 169: 47 Ind Cas 121 (DB), 
Kya Zan v. Tim Gyaw. (Money-decree on 
mortgage by father paid off by one of his 
heirs who remained in possession by con¬ 
sent of others—The payment created a 

charge and other co-heirs are entitled to 
redeem.) 

Section 91—Note 44 

1. See (’15) 2 AIR 1915 Lah 199 (200): 30 
Ind Cas 389 (DB), Jiwan Singh v. Achhar 
Singh. 

(’45) 32 AIR 1945 Pat 289 (291): 24 Pat 263 
(DB, Sarat Chandra v. Januma Prasad. 
(Decree and sale held void as decree was 
passed by Civil Court—Auction purchaser 

contended that a mortgage decree could not 
be passed against him as he was a mere 
trespasser—Contention negatived and held 

that he was not claiming by title paramount 
and could be treated as a person having an 
interest in the property mortgaged. NOTE 
—The reasoning of the decision is not 

clear see the Note on this case in the foot¬ 
note under Note 4 Pt. 13.) 
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*92. Any of the persons referred to in section 91 (other than the 

mortgagor) and any co-mortgagor shall, on redeeming 
. u rogation. property subject to the mortgage, have, so far as 

regards redemption, foreclosure or sale of such property, the same rights 
as the mortgagee whose mortgage he redeems may have against the 
mortgagor or any other mortgagee. 

The right conferred by this section is called the right of subrogation, 
and a person acquiring the same is said to be subrogated to the rights of 
the mortgagee whose mortgage he redeems. 

A person who has advanced to a mortgagor money with which the 
mortgage has been redeemed shall be subrogated to the rights of the 
mortgagee whose mortgage has been redeemed, if the mortgagor has by a 
registered instrument agreed that such persons shall be so subrogated. 

Nothing in this section shall be deemed to confer a right of subroga¬ 
tion on any person unless the mortgage in respect of which the right is 
claimed has been redeemed in full. 

a. The original section as it stood in the year 1882 was repealed by the Civil Procedure 
Code, 1908; see now, Order 34 Rule 7 in the Appendix. The present section was 
inserted by Section 47 of the Transfer of Property < Amendment) Act, 1929 (XX 
of 1929). 

Synopsis 


1. Doctrine of subrogation. 

la. Salvage lien and subrogation, distinc¬ 
tion between. 

2. Law prior to 1929. 

3. This section and S. 69, Contract Act. 

4. Law in the Punjab and N.-W. F. Province. 

5. Section, whether retrospective. 

6. Whether section applies to charges. 

7. Right of subrogation arises on redemp¬ 

tion. 

8. There must be relationship of mortgagor 

and mortgagee. 

9. “Other than the mortgagor.” 

10. Covenant to pay mortgage—Effect of. 

11. Redemption by subsequent mortgagee. 

12. Redemption by prior mortgagee. 

13. Redemption by purchaser. 

14. Redemption by surety. 

15. Redemption by co-mortgagor. 

16. Redemption by volunteer. 

17. Redemption by a person claiming under 

a void or voidable title. 

18. Redemption by trespasser. 


19. Third paragraph. 

19a. Renewal of mortgage—See under 

Note 20. 

20. Person who has advanced money to a 

mortgagor. \ 

21. “Mortgage has been redeemed.” 

22. Sale or mortgage to pay off prior mort¬ 

gage—Whether the first or the third 
paragraph applies. 

23. Fourth paragraph—Mortgage must be 

redeemed in full. 

24. Rights of subrogee. 

25. Right of subrogation is available to suc¬ 

cessors- in- interest. 

26. Purchaser entitled to subrogation—Pre- 

emptor whether can claim that right. 

27. Enforcement of rights acquired by sub¬ 

rogation. 

28. Limitation. 

29. Defence of subrogation is not barred 

even if suit to enforce it is time- 
barred. 

30. Res judicata. 

31. Plea of subrogation. 


TOPIC INDICATOR: 


Covenant excludes subrogation. See Note 10. 
Defective title whether bars subrogation. 
See Note 17. 

Extent of subrogation. See Note 24. 
Mortgages of different class—Right of Sub¬ 
rogation. See Note 24. 

Nature of right acquired by co-mortgagor 
on redemption. See Note 15 and S. 82 
Note 17. 

Partial subrogation abolished. See Note 23. 
Personal right of reimbursement. See Notes 


1 and 3. 

Redemption by claimant under invalid pur¬ 
chase. See Note 17. 

Redemption by purchaser whose purchase 
is set aside. See Note 17. 

“So far as regards redemption, foreclosure 
or sale.” See Note 24. 

Subrogation by operation of law. See Note 1. 

Subrogee’s right to interest. See Note 24. 

Voluntary payment excludes subrogation. 
See Note 16. 

3 T. I\- PH 
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1. Doctrine of subrogation.—Subrogation in its wide signification 
means that one person is substituted for another in regard to the latter’s 
rights and liabilities in a certain matter. 1 Such substitution may arise 
in various ways. The simplest case is where A assigns his rights against 
B, to C. C is then “subrogated” to the rights of A. Apart from assign¬ 
ment, a subrogation or substitution of rights may arise by agreement 
between the parties. Thus, if A advances money to B to enable B to pay 
off his creditor C and B agrees that A shall be subrogated to the rights 
which C may have against B, A will be subrogated to the rights of C. 
This kind of subrogation is generally known as “conventional” or “con- 
tractual” subrogation, 2 though even the first class of substitution of 
rights is also sometimes referred to as conventional subrogation. 3 

Independent of assignment or contract, a right of subrogation is 
recognised by law under certain circumstances. This is called legal 
subrogation. Thus, a subsequent mortgagee paying off a prior mortgage 
on the same property is given the same rights against the mortgagor as 
the prior mortgagee had in respect of his mortgage. This class of subro¬ 
gation rests upon doctrines of equity and principles of natural justice 
and not on privity of contract. 4 One of these principles is that a person 
who is interested in the payment of money which another is bound by 
law to pay and who, therefore, pays it is entitled to be reimbursed by 
the other. 5 This principle is found enacted in S. 69 of the Contract Act. • 

Section 92—Note 1 

1. (’43) 30 AIR 1943 Bom 191 (192) : 208 
Ind Cas 285 (DB), Raghavendra Charya 
Appacharya v. Vauian Shriniwas. 

( 28) 15 AIR 1928 All 241 (244) : 50 All 
569 : 109 Ind Cas 38 (DB), Aziz Ahmad 
Khan v. Chotelal. 

(16) 3 AIR 1916 All 44 (46) : 35 Ind Cas 
647 (DB), Umrai Lai v. Mt. Rukmin Kuar. 

(Subrogation means right of one creditor 
to stand in the place of another and to 
avail himself of that other’s security.) 

(’14) 1 AIR 1914 Mad 371 (374) : 22 Ind Cas 
253 (DB), Karuppan Ambalagaran v. 

Muhammad Sakuth Levvai. (Subroga¬ 
tion is substitution of one person in place 
of another whether as creditor or posses¬ 
sor of any rightful claim.) 

C34) 21 AIR 1934 Oudh 213 (215) : 149 Ind 
Cas 84 (DB), Mahomed Raza v. Bilqis 
Jehan Begam. 

(’42) 29 AIR 1942 Nag 111 (112) : ILR 

(1942) Nag 393 : 201 Ind Cas 472, Bal- 
chand v. Ratanchand. (Subrogation, being 
a mere substitution, does not create fresh 
rights but puts the claimant in the shoes 
of the creditors.) 

See also Halsbury, Laws of England, Vol. 

13, Page 149 Para. 175. 

2. (’45) 32 AIR 1945 PC 23 (29) : 72 Ind 
App 39 : ILR (1945) Kar (PC) 73 : 221 
Ind Cas 408 (PC) Mart Mohan Das v. 

J enki Prasad. 

(’36) 23 AIR 1936 Nag 32 (33) : 31 Nag L R 
Sup 169 : 161 Ind Cas 551, Ramgopal Bho- 
laram v. Nanakram Jodhraj. 

(’37) 24 AIR 1937 Pesh 5 (5) : 167 Ind Cas 
698, Gurdit Singh v. Kalumal. 


(’32) 19 AIR 1932 Oudh 54 (55, 56) : 7 Luck 
237 : 134 Ind Cas 1093 (DB), Ram Hait v. 
Pohlcar. 

(’42) 29 AIR 1942 Oudh 260 (261) : 17 Luck 
755 : 200 Ind Cas 146 (FB), Abdul Hamid 
v. Ram Kumar. (Per Bennet, J.) 

3. Ghose, The Law of Mortgage in India, 
5th Edn., 1922, Page 352. 

4. (’43) 30 AIR 1943 Lah 113 (116) : 209 
Ind Cas 75 (DB), Mt. Gopal Devi v. Mt. 
Ghulam Fatima. 

t(’36) 23 AIR 1936 Oudh 280 (285) : 162 Ind 
Cas 362 (DB), Bholanath v. Maharani 
Kunwar. 

t(’07) 6 Cal L Jour 134 (137, 138) (DB), 
Bissewar Prosad v. Sarnam Singh. 

(’14) 1 AIR 1914 Mad 371 (374) : 22 Ind Cas 
253 (DB), Karuppan Ambalagaran v. ' 

Muhammad Sakuth Lavvai. 

(’09) 31 All 166 (168, 169); 1 Ind Cas 825 
(826) (DB), Har Prasad v. Raghunandan 
Prasad. 

(’29) 16 AIR 1929 Mad 860 (862) (DB), Nan- 
gunni Kovillamma v. Nedungadi. 

(’33) 20 AIR 1933 Oudh 9 (12) : 7 Luck 
655 : 138 I. C. 206 (DB), Kanhaiya Lai 
v. Gulab Singh. 

(’ll) 7 Ind Cas 980 (982) (DB) (Cal), Tara 
Sundari Debt v. Khedan Lai. (Doctrine 
of subrogation is founded on facts and 
circumstances of each particular case.) 

t (’34) 21 AIR 1934 Oudh 213 (215) : 149 Ind 
Cas 84 (DB), Mahomed Raza v. Bilqis 
Jehan Begam. (Quoting Jones on Mort¬ 
gage, Vol. 2, 7th Edn. page 204.) 

5. (’49) 36 AIR 1949 East Punj. 254 (256) 
(DB) Ganeshi Lai v. Josti Prashad. 

[Following AIR 1937 All. 588 ILR (1937) 
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Another principle is that he who seeks equity must do equity. 6 

The doctrine of subrogation is not confined in its applicability to 
mortgages though, in this Act, the doctrine is dealt with only in relation 
to mortgages. 7 In the undermentioned case 8 it has been held by the High 
Court of Madras that where a trustee or executor or guardian contracts 
a loan for the benefit of the estate the creditor is subrogated to such rights 
of reimbursement as the borrower himself may have out of the estate. 

Section 92 of the Act deals with both conventional and legal subroga¬ 
tion in relation to mortgages. The first paragraph deals with legal subro¬ 
gation and the third paragraph with conventional subrogation. 9 

la. Salvage lien and subrogation, distinction between.—For a full 
discussion of the circumstances under which a salvage lien is acquired 
under law and of the extent to which the doctrine of salvage lien is 
applicable to India, see Note 29 on S. 100. The following points as to the 
distinction 1 between a salvage lien and the right of subrogation may be 
noted here: 

(1) Subrogation arises only where a mortgage or charge is paid off. 

But a person may acquire a salvage lien although the demand 


All 880 (FB) and AIR 1942 Oudh 449 
(FB)— Note. The principle being one of 
reimbursement, the subrogee cannot 
claim more than what he has actually 
paid for redeeming the mortgage to which 
he is subrogated.] 

(’37) 24 AIR 1937 All 588 (591) : ILR (1937) 
All 580 : 171 Ind Cas 153 (FB), Hirasingh 
v. Jaisingh. 

f See also (’32) 19 AIR 1932 Cal 126 (132, 
133) : 59 Cal 117 : 138 Ind Cas 177 (DB), 
Kalipada Mukerji v. Basanta Kumar. 

(’28) 15 AIR 1928 All 241 (244) : 50 All 
569 : 109 Ind Cas 38 (DB), Aziz Ahmad 
Khan v. Chotelal. (If a certain party is 
owning property and his property is re¬ 
lieved from certain liability, it is the 
duty of the owner to see lhat the party 
who relieves is not allowed to puffer. This 
is the principle of subrogation.) 

('05) 2 Cal L Jour 288 (299) (DB), Surji- 
ram Marv^ari v. Barhamdeo Persad. 

('34) 21 AIR 1934 Oudh 213 (215) : 149 I.C. 
84 (DB), Mahomed Raza v. Bilqis Jehan 
Begam. (Subrogation rests on the prin¬ 
ciple which equity adopts to compel the 
ultimate discharge of a debt by him who 
in good conscience ought to pay it, and 
relieve him whom none but the creditor 
could ask to pay it.) 

(’31) 18 AIR 1931 All 40 (42) : 52 All 1037 : 
131 Ind Cas 599 (DB), Narain Per shad v. 
Narain Singh. (The principle underlying 
legal subrogation is that a person claim¬ 
ing it had to pay the debt under grave 
necessity to save himself a loss.)] 

6. (’28) 15 AIR 1928 All 241 (244) : 50 All 

569 : 109 I.C. 38 (DB), Aziz Ahmad Khan 
v. Chotelal. 

(’32) 19 AIR 1932 Cal 126 (133) : 59 Cal 
117 : 138 Ind Cas 177 (DB), Kplipada 

Mukerji v. Basanta Kumar. 


7. (’42) 29 AIR 1942 Nag 111 (113) : ILR 
(1942) Nag 393 : 201 Ind Cas 472, Bal- 
chand v. Ratanclimid. (Decree by szfdar 
lambardar paid by lambardar—Lambar- 
dar’s right to compel contribution from 
his co-sharer arises not under S. 92 but 
under Ss. 82 and 95 read with S. 100, T.P. 
Act.) 

C39) 26 AIR 1939 Pat 375 (377) : 18 Pat 
342 : 183 Ind Cas 400 (DB), Kamlapati 
Devi v. Jageshwar Dayal. (Incumbrance 
lhat is paid off is treated as assigned to 
the subrogee who is regarded as an as¬ 
signee in equity. The supposed assign¬ 
ment however docs not necessarily carry 
with it all the consequences that would 
flow from a legal assignment.) 

03) 16 Oudh Cas 148 (155) : 30 Ind Cas 
458 (461) (DB), Solian Lai v. Jot Singh. 

8. (’39) 26 AIR 1939 Mad 538 (542) : ILR 
<1939) Mad 891 : 189 Ind Cas 364 (DB). 
Annamalai Chetty, Joint Firm, Palni v. 
Mulhuswami Maniagaran. 

9. (’36) 23 AIR 1936 Mad 171 (174) : 59 
Mad 359 : 160 Ind Cas 137 (FB), Lakshmi 
Amma v. Shankara Narayana Menon. 
(Per Varadachariar, J.) 

(’36) 23 AIR 1936 Nag 32 (33) : 31 Nag L R 
Sup 169 : 161 Ind Cas 551, Ramgopal Bho - 
laram v. Nanakram Jodhraj. 

(’42) 29 AIR 1942 Oudh 260 (261) : 17 Luck 
755 : 200 Ind Cas 146 (FB), Abdul Hamid 
v. Ram Kumar. (Per Bennett, J.) 

Section 92 Note la 

1. (’43 ) 30 AIR 1943 Mad 573 (577) : ILR 

(1944) Mad 44 : 213 Ind Cas 388, Swami- 
natha Iyer v. Ramanatha Iyer. (Where 
one of the mortgagees of a Kanomdar 
pays the renewal fee to the landlord he 
is entitled to a prior charge in respect 
of the sum he paid.) 
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which he has paid off does not amount to a mortgage or charge. 

(2) Under subrogation a person only gets the rights of person whose 
demand he has paid off. But under a salvage lien, a person 
gets a charge on the property which is available against all the 
persons whose interests in the property have been saved by the 
payment. 

See also section 48, Note 11. 


2. Law prior to 1929.—Before the passing of this Act in 1882, the 
Courts applied the rule of conventional subrogation wherever there was 
an agreement between the parties to that effect. 1 They also applied the 
doctrine of legal subrogation as being in consonance with justice, equity 
and good conscience, to cases where a person, for the protection of his 
own interest, paid off a charge on the property. 2 Thus, a subsequent 
mortgagee paying off a prior mortgage was held entitled to stand in the 
shoes of the prior mortgagee in respect of the mortgage paid off. 3 

As regards a subsequent purchaser of the equity of redemption 
paying off a prior mortgage on the property, his right of subrogation 
depended upon the applicability, to the particular case, of the doctrine 
of merger. According to the English law, where the ownership of a 
property and a charge thereon became united in the same person, the 
charge was extinguished unless the parties intended to keep the charge 
alive. This intention was presumed where it was for the benefit of the 
party paying, to keep the charge alive. There was, however, one excep¬ 
tion to this rule of intention against merger and that was, where the 
person paying off the charge was himself personally liable to pay the 
charge. In that case, he could not claim to keep the charge alive. 4. 


It may be noted that the rule of intention referred to above was only 
applicable where a charge and the ownership of the property became 
united in the same person. If, in such a case, there was an intention, 
actual or presumed, to keep the charge alive, then the person paying off 
the charge was subrogated to the rights of the charge-holder. Otherwise 
the charge was extinguished and the question of subrogation did not arise. 

The principles mentioned above were applied to cases arising in this 
country before the Act. 5 The leading case on the point is Gokuldas v. 
Puranmal . 6 In that case property subject to two mortgages in favour of 


Section 92 Note 2 

1. ('40) 27 AIR 1940 Pat 385 (394, 395) : 19 
Pat 752 : 189 I.C. 513 (FB), Tika Sao v. 
Hari Lai. 

2. (72) 17 Suth W R 480 (482) (DB), Syed 
Wajed v. Hafez Ahmed. 

3. (75) 24 Suth W R 47 (48) (DB), Bekon 
Singh v. Deen Dayal Lall. 

4. Halsbury, Laws of England , Vol. 21, p. 
318. 

5. *(’83) 9 Cal 961 (971, 977) : 10 Ind App 
62 (PC), Mohesh Lai v. Mohant Bawan 
Das. 

6. *(’84) 10 Cal 1035 (1046) : 11 Ind App 
126 (PC). 

Note — Before the decision in Gokuldas’s 
vase there was a difference of opinion in 
this country as to whether the rule laid 
down in the English case of Toulmin v. 


Steere, (1817) 3 Mer 210 should be fol¬ 
lowed. That decision laid down that the 
purchaser of an equity of redemption 
could not set up a prior mortgage of his 
own or which he had got in, against sub¬ 
sequent incumbrancers of which he had 
notice. 

The rule was applied in the following cases: 

(70) 5 Beng L R 463 (466) : 14 Suth W R 
491 (492) (DB), Goumarain Mozoomdar 
v. Brojonath Kundu Chowdhry. 

(75) 11 Bom H C R 41 (43) (DB), Itcharam 
Dayaram v. Raiji Jaga. 

It was not applied in the following case: 
(71-74) 7 Mad H C R 229 (231, 232) (DB), 
Ramu Naikan v. Subbaraya Mudali. 

Even in England the authority of the deci¬ 
sion was questioned. See the following 
qases: 
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A and B respectively, was sold in execution of a money decree and was 
purchased by C. C paid off A and then claimed, as against B, to stand 
in the shoes of A. Their Lordships of the Privy Council observed as 

follows, t<The obvious question to ask in the interest of justice, equity 

and good conscience, is, what was the intention of the party paying off 
the charge?. He had a right to extinguish it and a right to keep it 
alive What was his intention? If there is no express evidence of it, 
what intention should be ascribed to him? The ordinary rule is that 
a man having a right to act in either of two ways, shall be assumed 
to have acted according to his interest.” 


In 1882, the Act introduced two provisions in Ss. 74 and 101. The 
former enacted a rule of legal subrogation where a subsequent mortgagee 
paid off a prior mortgage though the word “subrogation” was not used. 7 

That section ran as follows: 


“Section 74. Any second or other subsequent mortgagee may, 
Right of .iiifsegu.nl at any time after the amount due on the next 

mortgage U, pay'oif prior mortgage has become payable, tender such 

prior mortgagee. amount to the next prior mortgagee, and sucn 

mortgagee is bound to accept such tender and to give a receipt for 
such amount; and (subject to the provisions of the law for the time 
being in force regulating the registration of documents) the sub¬ 
sequent mortgagee shall, on obtaining such receipt, acquire, in res¬ 
pect of the property, all the rights and powers of the mortgagee, as 
such, to whom he has made such tender.” 


Although the section in terms applied to the payment, by a subsequent 
mortgagee, to the “next” prior mortgagee 8 it was held by the Courts that 


(1912) 1 Ch 735 (760) : 81 L J Ch 457 : 106 
L T 490, Monks v. Whitely. (Per Fletcher 
Moulton, L. J.) 

(1898) 1898 A C 321 (333, 335) : 67 L J Ch 
251 : 78 L T 329 : 46 W R (Eng) 589, 
Liquidation Estates Purchase Co. v. Wil¬ 
loughby. 

(1895) 1895 A C 11 (16) : 64 L J Ch 1 : 71 
L T 852, Thom v. Cann. 

The decision in Gokuldas’s case held that 
the rule in Toulmin v. Steere, (1817) 3 
Mer 210, was not applicable to India. 

Also see Section 101, Note 1. 

7. (’45) 32 1945 Cas 194 (197) : ILR (1947) 

1 Cal' 313 (DB) Shamsuddin v. Haider Ali. 

(’37) 24 AIR 1937 All 588 (592) : ILR (1937) 
All 880 : 171 Ind Cas 153 (FB), Hira 

Singh v. Jai Singh. 

(’38) 25 AIR 1938 Mad 779 (779) : 182 Ind 
Cas 937 (DB), Srinivasulu v. Damodara- 


8wami. v „ _ , 

(’39) 26 AIR 1939 Pat 375 (377) : 18 Pat 
342 : 183 Ind Cas 400 (DB), Kamlapati 
Devi v. Jageshwar Dayal. 

('40) 27 AIR 1940 Pat 385 (394) : 19 Pat 
752 : 189 Ind Cas 513 (FB), T ika Sao v. 


(’23) 10 AIR 1923 Mad 349 (350) : 70 Ind 
Cas 286 (DB), Nagayyar v. Govindayyar. 
(’36) 23 AIR 1936 All 33 (35, 36) : 58 All 
602 : 160 Ind Cas 541 (FB), Alam Ali v. 


Beni Charan. 

(’39) 26 AIR 1939 Mad S49 (953) : 189 Ind 
Cas 435 (DB), Subbarayudu v. Lakslimi- 
narasamma. 

(’37) 24 AIR 1937 Mad 826 (829, 830) : 176 
Ind Cas 939, Madappaya v. P. Mahabala 
Rao. 

(’31) 18 AIR 1931 Mad 110 (111) : 130 Ind 
Cas 506, Pichaiyappa Chetty v. Govinda- 
rajulu Mudaly. 

[ See also (’29) 16 AIR 1929 Mad 860 (862) 
(DB), Kovillamma v. Nedungadi. (Sec¬ 
tions 74 and 101 did not profess to ex¬ 
haustively deal with all aspects of the 
doctrine of subrogation.)] 

8 (’26) 13 AIR 1926 All 653 (655) : 95 Ind 

Cas 998 (DB), Chhote Lai v. Bansidhar. 

(’29) 16 AIR 1929 All 943 (947) : 52 All 139 : 
123 Ind Cas 101 (DB), Md. Shafiqullah v. 
Md. Samiullah. 

(’31) 18 AIR 1931 Mad 110 (111) : 130 Ind 
Cas 506, Pichaiyappa Chetty v. Govinda- 
rajulu Mudaly. 

(’23) 10 AIR 1923 Mad 349 (350) : 70 Ind 
Cas 286 (DB), Nagayar v. Govindayyar. 

[See however (’10) 32 All 138 (141) : 5 Ind 
Cas 132 (133) (DB), Mutiullah Khan v. 
Banwari Lai. (A property was mortgaged 
first to A, then to B and then to C. C 
discharged A’a mortgage and then 
brought the property to sale in execu- 
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the same rule applied to cases where the payment was made to any 
prior mortgagee. 9 

Section 101 enacted the doctrine of merger referred to above, in a 
restricted form. It applied only to cases where the owner of a charge 
acquired the property charged. It did not, in terms, apply to cases where 
a transferee from the owner of the property charged paid off the charge. 
But in such cases, the rule laid down by their Lordships of the Privy 
Council in Gokuldas’s case was followed and the charge was treated as 
kept alive, unless the person paying off was himself personally liable to 
pay the amount, or it was clear that there was no intention to keep the 
charge alive. 10 


tion on the decree on his mortgage— M 
purchased the property— B brought a suit 
for sale upon his mortgage— Held that M 
could set up A’s mortgage as a shield, and 
B could not sell the property unless he 
paid off that mortgage—S. 74 applied— 
Question of intention also considered.)] 
9. t ( 37) 24 AIR 1937 All 588 (592) : ILR 
(1937) All 880 : 171 Ind Cas 153 (FB), 
Hira Singh v. Jai Singh. 

1 (’36) 23 AIR 1936 All 33 (36) : 58 All 602: 
160 Ind Cas 541 (FB), Alam Ali v. Beni 
Charan. 

t (’39) 26 AIR 1939 Mad 949 (953) : 189 Ind 
Cas 435 (DB), Subbarayudu v. Lakshmi- 
narasamma. 

(’26) 13 AIR 1926 All 653 (655) : 95 Ind 
Cas 998 (DB), Chhote Lai v. Bansidhar. 
(’99) 12 CPLR 70 (71, 72), Seetaram v. 

Lachman. 

(’21) 8 AIR 1921 Bom 172 (174) : 45 Bom 
1112 : 62 Ind Cas 477 (DB), Narayan v. 
Posha Jama. 

(’84) 8 Mad 246 (249) (DB), Gangadhara 
v. Sivarama. 

[See also (’ll) 11 Ind Cas 469 (471) (DB) 
(All), Sunder Lai v. Amanalulla. 
(Mortgages A and B in favour of C— 
Mortgages D, E and F in favour of G 
—G paying off mortgages A and B held to 
have kept alive those mortgages for his 
benefit.) 

(’25) 12 AIR 1925 Nag 21 (22, 23) : 87 Ind 
Cas 264, Narayan v. Syed Hafiz. (Pay¬ 
ment by puisne mortgagee of the 
decree amount of the prior mortgage 
and the production of the receipt for 
this from the custody of such mort¬ 
gagee show his intention to keep alive 
prior mortgage.)] 

10. * (’02) 29 Cal 154 (165) : 29 Ind App 9 
(PC), Dinobundhu Shaw v. Jogmaya 
Dasi. (3 Cal W N 153 affirmed.) 
t (’29) 16 AIR 1929 All 943 (946) : 52 All 
139 : 123 Ind Cas 101 (DB), Md. Sha- 
fiquallah Khan v. Md. Samiullah. 

(’25) 12 AIR 1925 Pat 605 (607) : 88 Ind 
Cas 340 (DB), Gauri Shankar v. Baha¬ 
dur Singh. 

(’20) 7 AIR 1920 Pat 251 (254): 58 Ind 
Cas 489 (DB), Baijnath v. Daleep 
Narain. 


(17) 4 AIR 1917 Pat 417 (418) : 39 Ind 
Cas 500 (DB), Mahabir Prasad v. Mt. 
Bibi Nagin. 

('28) 15 AIR 1928 Pat 195 (196) : 108 Ind 
Cas 95 (DB), Ram Das Saw v. Ram- 
nandan Prasad. 

*(’12) 39 Cal 527 (554, 555) : 39 Ind App 
68: 14 Ind Cas 496 (503) (PC), Md. 

Ibrahim Hossein Khan v. Ambika 
Persliad. 

t(’36) 23 AIR 1936 Cal 313 (315) : 166 Ind 
Cas 788, Rajani Nath v. Ennatali Howla- 
dar. 

(’04) 8 Cal W N 690 (694, 695) (DB), Gir- 
dhardas v. Ram Autar Singh. 

(’09) 1 Ind Cas 683 (684) (DB) (Cal), Woo- 
mesh Chandra Laskar v. Roma Nath 
Barman. (It must be clearly proved that 
the person claiming the priority paid off 
the prior incumbrance with the express 
intention of keeping it alive for his own 
benefit.) 

(’28) 107 Ind Cas 401 (409) (Mad), Guru - 
moorthi Ayyar v. Subramaniam. 

(’25) 12 AIR 1925 Nag 21 (24) : 87 Ind Cas 
264, Narayan v. Syed Hafiz. (Subrogation 
is open to a person getting a mortgage 
of property after paying off prior charge 
—No special assignment is necessary.) 
t('33) 20 AIR 1933 Nag 155 (156) : 30 Nag 
L R 164 : 144 Ind Cas 969, Mohanlal v. 
Mohomed Sujat. (Third mortgagee paying 
off first mortgage in pursuance of agree¬ 
ment in his mortgage—He can use first 
mortgage as shield against second mort¬ 
gagee.) 

(’31) 18 AIR 1931 All 347 (348) : 130 Ind Cas 
301, Balbhadra Upadhya v. Sheomangal. 
(Intention does not depend on the mort¬ 
gagee’s subsequent declaration but must be 
gathered from the facts of each case at 
the time the subsequent mortgage was 
executed.) 

(’94) 1894 Pun Re No. 38, p. 106 (109) (DB),’ 
Ghanaya v. Pandit Chajju Ram. 

(’31) 18 AIR 1931 All 76 (81, 82) : 133 Ind 
Cas 142 (DB), Fazal Rab v. Manzoor Ah¬ 
mad. 

t(’30) 17 AIR 1930 Oudh 178 (180, 181) : 5 
Luck 53 : 118 Ind Cas 835 (DB), Mata Din 
v. Ifti Khar Husain. 

(’07) 30 Mad 67 (69) : 2 Mad L Tim 36 (DB), 
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The present section 92 enacts the whole law of subrogation so far as 
it relates to mortgages. There is a legal subrogation in cases falling under 
the first paragraph irrespective of any intention to keep alive the prior 
mortgage paid off. There is conventional subrogation in cases under the 


Renga Srinivasachari v. Ganaprakash. 
(Purchaser paying off mortgage as part of 
consideration for sale—Prior mortgage 
was extinguished.) 

*(’91) 13 All 432 (437) (FB), Matadin v. 
Kazim Hossein. 


(’22) 9 AIR 1922 All 59 (60) : 66 Ind Cas 
618 (DB), Mohan Lai v. Premraj. 

(’85) 7 All 568 (569) : 1885 All W N 112 
(DB), Sirhadh Rai v. Raghunalh. (Affirm¬ 
ed on appeal in 8 All 105.) 

(’10) 7 Ind Cas 979 (980) (DB) (Cal), Prayag 
Narain v. Chedi Rai. 

t(’38) 17 Pat 154 (162) : 18 Pat L Tim 994 
(DB), Abu Mohammad Mian v. Deo Dutt. 
(Purchaser of equity of redemption pay¬ 
ing off prior mortgage under arrangement 
with mortgagor by which portion of pur- 
chase-money was retained by purchaser 
for such payment—Purchaser held entitled 
to benefit of subrogation.) 

(’25) 12 AIR 1925 Mad 338 (340) : 85 Ind Cas 
349, Srinivasa Ayyangar v. Vellayan 
Ambalam. 

(’18) 5 AIR 1918 Mad 1260 (1260, 1261) : 38 
Ind Cas 715 (DB), Kuppuswami Aiyangar 
v. Narasimha Aiyar. (Payment of prior 
mortgage by purchaser of equity of re¬ 
demption—Assignment of prior mortgage 
rights—Intention is to keep mortgage 
alive by assignment.) 

(’19) 6 AIR 1919 Mad 818 (819) : 47 Ind Cas 
882 (DB), Rama Rao v. Mandachalugai. 
(Purchaser of equity of redemption pay¬ 
ing prior mortgage out of purchase- 
money is presumed to keep alive that 

mortgage.) , , ^ 

(’14) 1 AIR 1914 Mad 693 (693) : 21 Ind Cas 
978 (DB), Subramania Pillai v. Palaniappa 


Mudali. 

(’84) 7 Mad 127 (128) (DB), Krishna v. 
Narayana. (No intention to keep it alive 

No subrogation.) _ ___ 

t(’37) 24 AIR 1937 Lah 665 (667) : I L R 
(1938) Lah 155 : 147 Ind Cas 226 (DB), 
Karam Chand v. Ram Singh. (In absence 
of express or implied provision, intention 
of purchaser paying off earlier mortgage 
to keep it alive for his benefit is to be 
presumed—It is immaterial whether pur¬ 
chaser or his vendor actually paid money 
to prior mortgagee.) 

(’21) 8 AIR 1921 Cal 781 (782) : 64 Ind Cas 
266 (DB), Ali Mahammad Khan v. Maha- 
raj Bepari. (There is a presumption that 
a person intends to keep alive the security 
When it is for his benefit to do so, but the 
Court cannot act upon that unless the 

ouestion Is raised.) __ . 

(’82)6Bom 64 (67) (DB). Apaji vKa ^ 4 
+ (’28) 15 AIR 1928 All 77 (79) : 50 All 218 . 


108 Ind Cas 728 (DB), Maksud Ali Khan 
v. Abdullah Khan. (When a purchaser of 
a property, subject to various incumbran¬ 
ces, undertakes to discharge all incum¬ 
brances out of the sale consideration, the 
presumption is that he intends to discharge 
and extinguish all the incumbrances over 
the property purchased by him and not to 
keep the prior mortgages alive to be set 
up as a shield against the claims of puisne 
mortgagor.) 

(’27) 14 AIR 1927 All 211 (212) : 49 All 233 : 
101 Ind Cas 409 (DB), Madho Singh v. 
Pancham Singh. 

(’30) 123 Ind Cas 687 (688) (DB) (All), 
Ahmad Husain v. Ibrar Husain. (The fact 
that money was left with the vendee to 
pay off both the encumbrances led to an 
inference that the intention was not to 
keep them alive.) 

(’09) 5 Ind Cas 177 (178) (DB) (All), Mam- 
raj v. Ramji Lai. 

(’07) 4 All L Jour 349 (350, 351) : 1907 
All W N 85 (85), Baijnath v. Murlidhar. 
(No intention to keep alive—Therefore no 
subrogation.) 

(’96) 1896 All W N 129 (129) (DB), Kallu v. 
Sant Lai. 

(’25) 12 AIR 1925 Rang 89 (92) : 85 Ind Cas 
308, Hla Ban JJ v. Ramanathan. 

(’25) 12 AIR 1925 Mad 1217 (1217) : 90 Ind 
Cas 767, Thiruvengadam Pillai v. Saba- 
pathi Ptlfai. 

('33) 20 AIR 1933 Nag 171 (173) : 30 Nag 
L R 265 : 144 I. C. 326 (DB), Gadiram 
v. Punamchand. 

(’27) 14 AIR 1927 Nag 345 (346) : 104 Ind 
Cas 358, Lakhmicliand v. Janardhan. 

[See also (’ll) 10 Ind Cas 190 (192) (Oudh), 
Kanchan Singh v. Jafri Begam. 

(’26) 13 AIR 1926 Mad 1082 (1083) : 97 Ind 
Cas 932 (DB), Prakasa Rao v. Ramanna. 
(Discharge of incumbrance by private 
purchaser after attachment in execution 
—Such purchaser has a charge for the 
amount of incumbrance.) 

(’14) 1 AIR 1914 Cal 318 (319) : 20 Ind 
Cas 864 (DB), Shib Narain v. Baikuntha 
Nath. (Suit upon mortgage—Defendant 
holding both prior encumbrance and 
equity of redemption can plead mort¬ 
gage to be fictitious.) 

(’04) 8 Cal W N 385 (389) (DB), Barana- 
shi Pershad Chowdhury v. Johori Lai. 
(Two persons purchasing mortgaged 
property and dividing mortgage-debt 
between themselves and executing two 
separate mortgage-bonds —Held upon 
consideration of evidence that intention 
was to keep alive old mortgage.)] 
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third paragraph of the section. In view of this provision S. 74 was found 
unnecessary and has been omitted. The old S. 101 has been substituted 
by a new one providing a rule against merger. 

Apart from the right given by this section, a right of subrogation 
cannot now be granted on equitable grounds in the case of mortgages. 11 

3. This section and section 69, Contract Act.—As seen in Note 1 the 
right of subrogation rests upon equitable principles and that one such 
principle is the principle of reimbursement found enacted in section 69 
of the Contract Act. That section provides that a person who is interested 
in the payment of money which another is bound by law to pay, and who 
therefore pays it is entitled to be reimbursed by the other. Thus, a person 
paying off a prior mortgage may have two remedies: 

(a) to proceed against the mortgagor under S. 69 of the Contract 
Act; and 

(b) to exercise his right of subrogation. 1 

Section 69 of the Contract Act, however, confers only a personal right. 
The party claiming it can enforce it in his own right and not in the right 
of the prior mortgagee. Consequently, the right arises only on the date 
on which the person discharges the mortgage-debt. By the right of 
subrogation, on the other hand, the person paying off a mortgage acquires 
the rights and powers of the mortgagee whom he pays off. It is a claim 
which is enforced in the right of the original creditor. The subrogee 
does not acquire a new charge on payment. The charge is already there. 
All that he acquires is the right to enforce that charge. 2 As. to the 
periods of limitation for enforcing these rights, see Art. 132, Note 14 and 


11. (’39) 26 AIR 1939 All 141 (151, 153) : 
I L R (1939) All 24 : 180 Ind Cas 699 
(DB), Behariji Maharaj v. Manmohan 
Das. 

Section 92 Note 3 

1. t (’22) 9 AIR 1922 Pat 499 (501) : 1 Pat 
780 : 68 Ind Cas 707 (DB), Sibanand 
Misra v. Jagmohan Lai. 

i (’27) 14 AIR 1927 Cal 393 (394) : 54 Cal 
424 : 101 Ind Cas 130 (DB), Durga Charon 
v. Ambica Charan. (S. 74, T. P. Act, 

does not take away the right to bring a 
suit under S. 69, Contract Act.) 

(’34) 21 AIR 1934 Nag 84 (87) : §0 Nag L R 
148 : 148 Ind Cas 815 (DB), Mt. Savitri- 
bai v. Nanhelal. (Maintenance decree— 
Mortgagee of property charged, who is 
joined as defendant, is not bound to pay 
within S. 69, Contract Act—But other 
judgment-debtors being liable, he is, if 
he pays, entitled to be reimbursed.) 

(’42) 29 AIR 1942 Nag Ilf (113) : I L R 
(1942) Nag 393 : 201 Ind Cas 472, Bal- 
chand v. Ratan Chand. 

[ See also (’47) 34 AIR 1947 Nag 43 (45) : 
ILR (1946) Nag 469 : 224 Ind Cas 520 
(DB), Shrivallabh Badrinath v. Laxman 
Vinayak. 

( 22) 9 AIR 1922 All 153 (154, 155) : 44 

All 67 : 63 Ind Cas 604 (DB), Bora Shib 
Lai v. Munni Lai. 

(’25) 12 AIR 1925 Pat 201 (208, 209) : 77 


Ind Cas 157 (DB), Mt. Duljin Sona v. 
Bibi Ali Fatima .] 

2. t(’22) 9 AIR 1922 Pat 499 (501) : 1 Pat 
780 : 68 Ind Cas 707 (DB), Sibanand 
Misra v. Jagmohan Lai. (Dissenting from 
A I R 1922 All 153 : 44 All 67.) 

(’37) 24 AIR 1937 Nag 402 (406) : 174 Ind 
Cas 7, Totaram v. Harischandra. 

t(’37) 24 AIR 1937 All 588 (591) : I L R 
(1937) All 880 : 171 Ind Cas 153 (FB), 
Hira Singh v. Jai Singh. 

(’42) 29 AIR 1942 Nag 111 (113) : I L R 
(1942) Nag 393 : 201 Ind Cas 472, Bal- 
chand v. Ratan Chand. (The claim is 
enforceable in the right of the original 
creditor.) 

[See also (14) 1 AIR 1914 Mad 371 (374) : 
22 Ind Cas 253 (DB), Karuppan Ambala- 
garan v. Md. Sakuth Levvai. (In decid¬ 
ing whether in any particular case it 
would be equitable to allow the right of 
subrogation, regard should be had to 
Ss. 68 to 72, Contract Act.) 

(’34) 21 AIR 1934 Nag 84 (87) : 30 Nag L R 
148 : 148 Ind Cas 815, Mt. Savitribai v. 
Nanhelal. (A person’s right under Ss. 69 
and 70, Contract Act, can be kept sepa¬ 
rate from his right of subrogation, and 
the right of contribution, which is a per¬ 
sonal one, should be enforced perso¬ 
nally.) ] 
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Art 61, Note 7 of the A.I.R. commentaries on the Indian Limitation Act, 
2nd (1942) Edition. 

4. Law in the Punjab and N.-W. F. Province. —The Transfer of Pro¬ 
perty Act is not in force in the Punjab and the North-West Frontier 
Province. But the principle underlying this section has been applied to 
these Provinces. 1 The technicality in the third paragraph of the section 
requiring the agreement to be by a registered instrument is, however, 
not adhered to. Such an agreement may be either express or implied. 2 
Where an agreement is not express, it may be implied from the intention 
of the parties to keep the prior mortgage alive. 3 

5. Section, whether retrospective.—This section was inserted in 
the Act by S. 47 of the Transfer of Property (Amendment) Act, XX of 
1929. There have been conflicting decisions upon the question whether 
or not the section has a retrospective effect. According to the High Courts 
of Allahabad, 1 Bombay, 2 Calcutta, 3 Nagpur 4, and Patna 5 and the Chief 


Section 92 Note 4 


1. (’49) 36 AIR 1949 East Punj. 254 (256) 
(DB), Ganeshilal v. Jofi Parshad. 

[Rule of justice, equity and good cons¬ 
cience.] 

(’41) 28 AIR 1941 Lah 53 (55) : 194 Ind 
Cas 297, Sham Lai v. Chhaju Ram. (The 
Punjab.) 

(’36) 23 AIR 1936 Lah 390 (392) : 163 Ind 
Cas 114 (DB), Punjab National Bank, 
Ltd . v. Jagdish Sahai. (Do.) 

(’39) 26 AIR 1939 Pesh 34 (37) : 183 Ind 

Cas 833 (DB), Moti Ram v. Basheshar 
Nath , (N.-W.F.P.). 

(’37) 24 AIR 1937 Pesh 5 (5) : 167 Ind Cas 
698, Gurdit Singh v. Kalumal. (Do.) 

rSee also (’43) 30 AIR 1943 Lah 113 (116) : 
209 Ind Cas 75 (DB), Mt. Gopal Devi v. 
Mt. Ghulam Fatima. (Punjab.)] 

2. (’36) 23 AIR 1936 Lah 390 (392) : 163 
Ind Cas 114 (DB), Punjab National Bank. 
Ltd. v. Jagdish Sahai. (Oral agreement.) 

(’97 ) 24 AIR 1937 Pesh 5 (5) : 167 Ind Cas 
698, Gurdit Singh v. Kalumal. (Implied 
agreement.) 

3. (’41) 28 AIR 1941 Lah 53 (55) : 194 Ind 
Cas 297, Sham Lai v. Chhaju Ram. 
(Person advancing money to pay off a 
prior mortgage—No intention to keep 
alive the mortgage— Held no right of 
subrogation.) 

Section 92 Note 5 

1. (’45) 32 AIR 1945 All 239 (243) : ILR 
(1945) All 733 (FB), Munna Lai v- 
Chunni Lai. 


[Per Iqbal Ahmad C.J.] 

*(’37) 24 AIR 1937 All 588 (597) : ILR 
(1937) All 880 : 171 Ind Cas 153 (FB), 
Hira Singh v. Jai Singh. 

(’40) 27 AIR 1940 All 237 (239) : ILR (1940) 
All 141 : 188 Ind Cas 328 (DB), Chunni 
Lai v. Lakshmi Chand. 

(»40) 27 AIR 1940 All 75 (77) : 187 Ind 
Cas 274 (DB), Mangal Sen v. Kewal Ram. 
(*86) 23 AIR 1936 All 33 (42) : 58 All 602 : 
180 Ind Cas 541 (FB), Alam Ali v. Beni 


Charan. (The Legislature has made S. 
92 retrospective in order to obviate the 
difficulty created by the language of the 
old S. 74.) 

*(’32) 19 AIR 1932 All 489 (492) : 54 All 
897 : 139 Ind Cas 107 (FB), Tota Ram 
v. Ram Lai. (Supposing that S. 92 is 
not retrospective, the rule laid down in 
the section would be a safe guide to fol¬ 
low as laying down correctly the rule of 
justice, equity and good conscience for 
cases arising before the amending Act of 
1929.) 

f’34) 21 AIR 1934 All 1035 (1036, 1037) : 
150 Ind Cas 937 (DB), Umed Singh v. 
Babu Ram. (AIR 1932 All 489 : 54 All 
897 (FB) followed.) 

2. (’38) 25 AIR 1938 Bom 115 (119) : 174 
Ind Cas 188 (DB), Isap Bapuji v. Umarji 
Abhram. (Whether S. 92 is retrospective 
or not, the principle underlying it should 
be accepted as guide in deciding what 
the equitable doctrine with regard to 
subrogation prior to the introduction of 
S. 92 was.) 

(’42) 29 AIR 1942 Bom 227 (229) : 202 Ind 
Cas 392 (DB), Vishnu Balkrishna v. 
Shankareppa Gurlingappa. 

(’38) 25 AIR 1938 Bom 508 (509) : 178 Ind 
Cas 974 (DB), Subraya Kuppa v. Tim- 
mana Subraya. 

3. (’45) 32 AIR 1945 Cal 194 (196) : ILR 
(1947) 1 Cal 313 (DB), Shamsuddin v. 
Haider Ali. 

[42 Cal W. N. 1106 approved.] 

(’38) 42 Cal W N 1106 (1109), Padma 
Lochan Roy v. Shaik Ajimaddin. 

4. See (’32) 19 AIR 1932 Nag 154 (155) : 
28 Nag L R 247 : 141 Ind Cas 144, Lakh- 
michand v. Janardhan. (Trial Judge 
deciding suit for redemption before 1929— 
Appeal must be decided according to law 
prior to 1929.) 

5. *(’40) 27 AIR 1940 Pat 385 (393) : 19 
Pat 752 : 189 Ind Cas 513 (FB), Tika 
Sao v. Harilal. (Manohar Lall, J., dis- 
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Court of Oudh 6 the section has a retrospective effect except in proceedings 
pending on the 1st of April 1930. On the other hand, the High Courts of 
Madras 7 and Rangoon 8 have held that the section has no retrospective 
effect. 

In Raja Janki Nath v. Raja Pramatha Nath 9 the question as to the 
retrospective effect of the section came up for decision before the Judicial 
Committee but their Lordships did not find it necessary to express any 
opinion on the point. 

6. Whether section applies to charges.—This section speaks of sub¬ 
rogation in the case of mortgages. “Mortgage” includes a simple mort¬ 
gage and therefore by virtue of S. 100, a person who pays off a charge on a 
property is subrogated to the rights of the charge-holder. 1 It has, how- 


senting; AIR 1834 Pat 127 : 13 Pat 111 
overruled.) 

(’36) 23 AIR 1936 Pat 60 (61) : 160 Ind Cas 
933, Ramdayal Sen v. Chakrapani Nandi. 

6. t(’38) 25 AIR 1938 Oudh 127 (132) : 14 
Luck 71 : 174 Ind Cas 714 (FB), Kundan 
Lai v. Faqir Daksh. 

( 40) 27 AIR 1910 Oudh 97 (101) : 15 Luck 
175 : 185 I. C. 114 (DB), Kishen Gopal 
v. Abdul Latij. 

( 42) 29 AIR 1942 Oudh 449 (451) : 203 Ind 
Cas 285 (FB), Brij Bhukhan v. Bhagwan 
Datt. 

I See (’34) 21 AIR 1934 Oudh 213 (219) : 9 
Luck 717 : 149 Ind Cas 84 (DB), Moham¬ 
mad Raza v. Bilqis Jehan Begam. (The 
claim to bo subrogated is not a vested 
right and such claim even if arising be¬ 
fore amendment of 1929 is governed by 
S. 92 even assuming that the section is 
nol retrospective.) 

('35) 22 AIR 1935 Oudh 399 (401) : 11 Luck 
224 : 155 Ind Cas 905 (DB), Sukhram 
Dass v. Mahbub Khan. (Even if S. 92 
has no retrospective effect, law under 
that section can be applied to cases aris¬ 
ing before 1929 on ground of justice, 
equity and good conscience.)] 

7. (’36) 23 AIR 1936 Mad 171 (173) : 59 
Mad 359 : 160 Ind Cas 137 (FB), Lakshmi 
Amma v. Shankara Narayana Menon. 
(Section 63 may be a provision ex majorc 
cautela.) 

i (’38) 25 AIR 1938 Mad 779 (780, 781) : 182 
Ind Cas 937 (DB), Srinivasulu Naidu v. 
Damodaraswami. 

(’31) 18 AIR 1931 Mad 110 (111) : 130 Ind 
Cas 506, Pichiyappa Chetty v. Govinda- 
raja Mudaly. 

(’39) 26 AIR 1939 Mad 718 (719), Subba- 

‘ rama Reddi v. Krishniah Chetty. (Point 
conceded.) 

8. *(’38) 25 AIR 1938 Rang 306 (310) : 1938 
Rang L R 430 : 177 Ind Cas 766 (FB), 
Bank of Chettinad, Ltd. v. Maung Aye. 
(It cannot be inferred that because in 
S. 63 of the amending Act of 1929 some 
sections were stated expressly not to be 
retrospective, the remainder are so.) 

(’35) 22 AIR 1935 Rang 423 (425) : 161 Ind 


Cas 221 (DB), M. S. Chettiar Firm v. 
Kaliamma. (AIR 1932 Rang 197 : 10 Rang 
465, followed.) 

(’38) 25 AIR 1938 Rang 65 (66) : 176 Ind 
Cas 923, Ma E Khin v. P. S. Mohamed 
Ali. (AIR 1936 Rang 152 : 14 Rang 494, 
followed.) 

(’36) 23 AIR 1936 Rang 152 (156) : 14 Rang 
494 : 163 Ind Cas 645 (DB), Bank of 
Chettinad Ltd. v. Ma Ba Lo. 

9. (’40) 27 AIR 1940 P C 38 (44) : I L R 
(1940) 1 Cal 291 : I L R (1940) Kar P C 
82 : 67 Ind App 82 : 183 Ind Cas 1 (PC). 

Note 6 

1. (’47) 34 AIR 1947 Nag 43 (45) : ILR (1946) 
Nag 469 : 224 Ind Cas 520 (DB), Shri- 
vallabh Badrinath v. Laxman Vinayak. 

[Rent due to jahagirdar—First charge on 
holding—Charge decree—Payment by 

mortgagee of holding to avoid sale in 
enforcement of charge—Mortgagee be¬ 
comes subrogated to rights of charge 
holder .] 

(’44) 31 AIR 1944 P C 96 (100) : 24 Pat 89 : 
ILR (1945) Kar (P.C.) 28 : 218 Ind Cas 
244 (PC), Madhoram Sand v. Kirtya 
Nand. (Assumed.) 

(’37) 24 AIR 1937 Pesh 5 (5) : 167 Ind Cas 
698, Gurdit Singh v. Kalumal. 

(’34) 21 AIR 1934 Nag 84 (87) : 30 Nag L R 
148 : 148 Ind Cas 815 (DB), Mt. Savitribai 
v. Nanhelal. (Maintenance charge.) 

(’34) 21 AIR 1934 Mad 353 (354) : 150 Ind 
Cas 930 (DB), Aravamudhu Ayyangar v. 
Abiramavalli. (Money decree and charge 
created over property for certain amount 
—Mortgage of property to A—Subsequent 
mortgage to B—B paying off decree 
amount as part of consideration for mort¬ 
gage—B is entitled to priority over A to 
extent of amount paid for discharging 
decree debt, irrespective of whether A 
had notice of charge or not.) 

[See also (’32) 19 AIR 1932 Nag 171 (171, 
172) : 28 Nag L R 214 : 140 Ind Cas 532, 
Manoharlal v. Kanhaiyalal. (The sadar 
lambardar of a mahal by paying land 
revenue to Government of the patti of 
a lambardar obtains a first charge over 
the estate. He can enforce this charge 
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ever, been held that a charge which a landlord has for rent under S. 65 
of the Bengal Tenancy Act of 1885 2 or under S. 9 of the C.P. Tenancy Act 
of 1920 3 is peculiar to himself. The charge exists only for the landlord 
and, therefore, a person (other than the tenant) who pays rent to the 
landlord is not subrogated to the rights of the landlord. So also it has 
been held that the section does not apply to a statutory charge which the 
Government has under S. 7 of the Land Improvement Loans Act (XIX 
of 1883) for tagai advance. 4, 

7. Right of subrogation arises on redemption.—A right of subroga¬ 
tion accrues only when the mortgage has been redeemed. Where 
there has been no redemption no question of subrogation can arise. 1 
A landlord, who has a charge on his holding for his rent, does not 
redeem the charge when he brings the property to sale in execution of 
his rent decree and purchases it. 1 * 

The right of redemption, as provided in S. 60 can be exercised until 
it is extinguished by act of parties or by a decree of a Court. The decree 
of Court referred to is the final decree in a foreclosure suit under O. 34 
K. 3 and the final decree in a. redemption suit under O. 34 R. 8 of the 
Code of Civil Procedure. 2 When, therefore, payment is made to the 
mortgagee before a final decree is passed under O. 34 R. 3 or R. 8 declaring 
that the mortgagor is debarred from all right to redeem the mortgaged pro¬ 
perty, such payment will amount to the redemption of the mortgage and 
will give rise to the right of subrogation. 

In regard to suits for sale of the mortgaged property there was a 
difference of opinion prior .to 1929 as to whether a final decree for sale 
extinguished the right of redemption. In the undermentioned cases, 3 
which held that it was extinguished, the right of subrogation was denied 

Nyo. 

(’40) 27 AIR 1940 All 540 (543) : 192 I C 
58, Rama Charan v. Raghubir Saran. 

(’34) 21 AIR 1934 All 1035 (1037) : 150 I C 
937 (DB), Umed Singh v. Badu Ram. 
(Right of subrogation is not acquired on 
the date of the acquisition of the right to 
redeem.) 

(’37) 24 AIR 1937 Cal 336 (337) : 173 Ind 
Cas 906, In re Upendra Nath Kar. 

(’27) 14 AIR 1927 Nag 150 (153) : 100 Ind 
Cas 272, Mulcliand v. Radhakisan. 

(’22) 9 AIR 1922 Pat 92 (94) : 65 Ind Cas 801 
(DB), Mahomed Musa v. Edal Singh. 
(Per Das, J.) 

(’01) 4 Oudh Cas 273 (275), Ghulam Maula 
Khan v. Mt. Banno Khanam. 
la. (’48) 35 AIR 1948 Nag 316 (321) : ILR 
(1947) Nag 912 (DB) Shamrav v. Kamal - 
nayan. 

2. See Section 60, Note 26, Pt. 1. 

3. (’23) 10 ADR 1923 All 171 (172) : 45 All 
149 : 79 Ind Cas 308 (DB), Jagannath 
Prasad v. Mt. Chatur Kuer. 

(’20) 7 AIR 1920 Oudh 253 (254) : 23 Oudh 
Cas 334 : 60 Ind Cas 213, Rabnath Baksh 
v. Ganesh Prasad. 

(’24) 11 AIR 1924 Oudh 85 (91) : 73 Ind 
Cas 113 (DB), Lutar Ram v. Lai Ranjit 
Singh. 


by bringing to sale a portion of that 
estate.)] 

2. (’34) 21 AIR 1934 Pat 70 (72) : 155 Ind 
Cas 663, Ramnandan Prasad Singh v. Ram 
Das. 

3. (’40) 27 AIR 1940 Nag 156 (158) : 190 I C 
641 (DB), Sitaram v. Krishnarao. 

(’48) 35 AIR 1948 Nag 316 (319) : ILR (1947) 
Nag 912 (DB), Shamrao v. Kamalnayan. 

[ See also the charge is not on the fee 
simple on the land but on the tenancy 
rights. What the landlord sells at auc¬ 
tion in execution of his rent decree, is 
the tenant’s interests in the holding and 
not his (the landlord’s) fee simple in the 
land.) ] 

4. (’41) 28 AIR 1941 Bom 153 (155) : 194 
Ind Cas 632 (DB), Vithaldas Bhagwandas 
v. Tukaram Vithoba, 

Section 92 Note 7 

1. (’44) 31 AIR 1944 Mad 195 ( 206) : ILR 

(1944) Mad 340 : 217 Ind Cas 106 (DB), 
Parvateneni Bhushayya v. Suryanara- 
yana. (Surety for personal liability of 
debtor is not surety for mortgage exe¬ 
cuted by debtor as additional security— 
He cannot therefore “redeem” the mort¬ 
gage and so payment of the debts by the 

igurety will not entitle him to subrogation.) 

t(’24) 11 AIR 1924 Rang 204 (205) : 1 Ban* 
714 : 79 Ind Cas 766 (DB), Ma Lon v. Afa 
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when payment was made after such decree. The under-noted cases, 4, 
however, which held that it was not extinguished, allowed the right of 
subrogation even when the payment was made after a final decree for 
sale. 

By the amendment in 1929 of O. 34 R. 5, it is now perfectly clear 
that the right of redemption can be exercised until the confirmation of 
sale held in pursuance of a mortgage decree. A payment made before 
the date of confirmation of a sale will now be a redemption of the mort¬ 
gage entitling the person paying to claim subrogation. 5 (For a fuller 
discussion, see S. 60, Note 26.) 

As seen in Note 4 on S. 60, the right to redeem does not imply actual 
payment. The criterion of the right of redemption is the right to pay 
and recover back the property. Thus, in the peculiar circumstances of 
a case, a mortgage may be said to have been redeemed for the purpose 
of this section although the debt has been satisfied out of the rents and 
profits of the property and there is no need to make any payment. 

• 

8. There must be relationship of mortgagor and mortgagee.—The 
question of subrogation under this Act arises only on the redemption of 
a mortgage. This presupposes that there exists the relation of mortgagor 
and mortgagee between the person who is primarily liable for the pay¬ 
ment and the person to whom the payment was made. If the relation of 
the mortgagor and mortgagee does not exist between such persons no 
right of subrogation will arise in favour of any person. 1 In the under¬ 
mentioned ease 2 A mortgaged his property to B and then to C; B sued 
on his mortgage, obtained a decree and purchased the property himself. 
B then sold the property to D. A sued D for possession of the property 
contending that D’s purchase was on his behalf. The claim was decreed 
on condition that A sho.uld pay to D certain amount. In order to pay that 
amount A raised money on mortgage from E and discharged the claim. 


4. (’45) 32 AIR 1945 Cal 194 (197) : ILR 
(1947) 1 Cal 313 (DB), Shamsuddin v. 
Haider Ali. 

t (’27) 14 AIR 1927 All 28 (32) : 49 All 162: 
97 Ind Cas 594 (DB), Mahomed Abbas 
Ali Khan v. Chotey Lai. ' 

(’26) 13 AIR 1926 All 744 (744) : 96 Ind Cas 
1054 (DB), Chhotey Lai v. Dharajit. 

(’12) 13 Ind Cas 939 (940) (DB) (All), Kan- 
hai Lai v. Hulas Singh. 

(’26) 13 AIR 1926 Pat 23 (24) : 89 Ind Cas 
822 (DB), Lekh Raj Mahton v. Jang 
Bahaditr Singh. 

t (’40) 27 AIR 1940 All 416 (419, 420) : ILR 
(1940) All 580 : 191 Ind Cas 647 (DB), 
Jagarnath Prasad v. Chunni Lai. 

(’26) 13 AIR 1926 Nag 21 (24) : 23 Nag 
L R 86 : 95 Ind Cas 979, Premsukhdas v. 
Peerkhan. 

(14) 1 AIR 1914 Cal 866 (866) : 24 Ind 
Cas 734 (DB), Brahmadeo v. Sukuwar 
Dube. 

C 06) 28 All 778 (780) : 1906 All W N 230 
(DB), Shy am Lai v. Bashiruddin. 

(’97) 20 Mad 486 (487) : 7 Mad L Jour 198 
(DB), Pumamal Chund v. Venkata Sub - 
barayalu. 

t('06) 29 Mad 37 (39, 41) (DB), Vanamika- 
linga Mudali v. Chidambara Chetty. 


(’05) 2 Cal L Jour 202 (214) (DB), Sxirjiram 
Marwari v. Barmadeo Persad. 

( 31) 18 AIR 1931 Oudh 295 (296) : 132 Ind 
Cas 542 (DB),' Rambilas v. Lachmi 

Narain. 

5. (’43) 30 AIR 1943 Pat 305 (308) : 22 
Pat 187 : 211 Ind Cas 334 (DB), Babu 
Lai Ray v. Bindhyachal Rai. (Expres¬ 
sion “the same rights as the mortgagee 
whose mortgage he redeems may have” 
applies even to a case where the mort¬ 
gagee has already obtained a decree on 
his mortgage. Consequently, a puisne 
mortgagee can claim the right of subro¬ 
gation by payment of a decree on a prior 
mortgage.) 

(’37) 24 AIR 1937 Nag 196 (196, 197) : ILR 
(1939) Nag 310 : 171 Ind Cas 612, Raghu- 
nath Narayan v. Krishnarao Shankarrao. 

(’36) 23 AIR 1936 All 33 (42) : 58 All 602 : 
160 Ind Cas 541 (FB), Alam Ali v. Beni 
Charan. 

Section 92 Note 8 

1. (16) 3 AIR 1916 All 44 (46) : 35 Ind 
Cas 647 (DB), Umrai Lai v. Mt. Rukmin 
Kuar. 

2. (’29) 16 AIR 1929 Mad 890 (892) : 124 
Ind Cas 194 (DB), Audinatha v. S. S. 
Bharathi. 
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In a suit by C, the subsequent mortgagee, E claimed a right of subroga¬ 
tion on the basis of the advance to A for discharging D’s claim. It was 
held that there was no relation of mortgagor and mortgagee between A 
and D and consequently no prior mortgage in discharge of which the pay¬ 
ment was utilised and that therefore there was no right of subrogation 
in E’s favour. . 


9. “Other than the mortgagor.”—It is well settled that a mortgagor 
who has created more encumbrances than one cannot set a prior encum¬ 
brance which he has discharged against a later encumbrance. This is 
on the principle that a person cannot become his own creditor, and that 
in setting up the prior encumbrance which he has discharged against 
a second encumbrance, he would be derogating from his own grant. 1 
Moreover, when a mortgagor pays off a prior encumbrance created by 
himself, he does nothing but perform his own obligation. 2 As has been 
seen in Note 2 an exception to the rule of intention against merger is that 
of payment by a person who is himself liable personally to pay the debt. 
Hence, even prior to the introduction of this section, the mortgagor dis¬ 
charging a prior debt was not entitled to be subrogated to the rights and 
remedies of his creditor. 3 This has now been expressly recognised by the 
Legislature in the present section by the use of the words “other than the 
mortgagor.” 4 * Thus, a mortgagor, under the present section also, cannot 
claim the right of subrogation 6 and, whenever he pays off a prior mort¬ 
gage, the payment enures for the benefit of a subsequent mortgagee, and 
enlarges his security by rendering it more valuable. 6 

In the undermentioned case 7 it has been held that a mortgagor whose 
right to redeem a prior mortgage is extinguished can again acquire that 
right by subrogation if he redeems a subsequent mortgagee whose right 
to redeem the prior mortgage had not been so extinguished. It was also 
observed that “the new section does not state that the mortgagor can in 


Section 92 Note 9 

1. (’39) 26 AIR 1939 Mad 949 (951) : 189 
Ind Cas 435 (DB), Subbarayvdu v. Lak- 
shminarasamma. 

2. (’31) 18 AIR 1931 All 40 (42) : 52 All 
1037 : 131 Ind Cas 599 (DB), Narain Per- 
shad v. Narain Singh. 

(’36) 23 AIR 1936 Cal 42 (43) : 62 Cal 677 : 

• 161 Ind Cas 48, Mukaram Marwari v. Md. 
Hossain. 

(’38) 25 AIR 1938 Mad 779 (783) : 182 Ind 
Cas 937 (DB), Srinivasulu Naidu v. Da- 
mo darasw ami. 

(’20) 7 AIR 1920 Oudh 204 (208, 209) : 60 
Ind Cas 560 (DB), Mt. Jai Kishori v. Md. 
Ali Mohammad Khan. 

3. See cases in foot-note (2). 

4. (’36) 23 AIR 1936 Cal 42 (43) : 62 Cal 
677 : 161 Ind Cas 48, Mukaram Mar¬ 
wari v. Md. Hossain. 

5. (’38) 25 AIR 1938 Bom 508 (509) : 178 
Ind Cas 974 (DB), Subraya Kuppa v. 
Thimmamia Subraya. 

(’36) 23 AIR 1936 Oudh 47 (49) : 159 Ind 
Cas 54 (DB), Nisar Ahmad v. Manzur 

Ahmad. , 

(’39) 26 AIR 1939 Mad 718 (719), Subba- 
rama Reddi v. Krishniah Chetti. 

(’39) 26 AIR 1939 Mad 949 (951) : 189 Ind 


Cas 435 (DB), Subbarayudu v. Lakshmi- 
narasamma. 

f('42) 29 AIR 1942 Oudh 465 (472) : 18 
Luck 366 : 203 Ind Cas 131 (FB), Sheo- 
raj Singh v. Gajodhar Prasad. 

(’15) 2 AIR 1915 All 242 (243) : 37 All 
309 : 28 Ind Cas 973 (DB), Badan v. 
Murari Lai. (Mortgagor inheriting int¬ 
erest of mortgagee under prior mortgage 
—Prior mortgage is extinguished.) 

6. (’07) 5 Cal L Jour 95 (101) (DB), Bhaju 
Chowdhury v. Chuni Lai. 

(’31) 18 AIR 1931 Mad 642 (643) : 132 Ind 
Cas 290 (DB), Ramanathan Chettiar v. 
Audinatha Ayyangar. (Mortgagor paying 
by purchasing in execution of a prior 
mortgage decree.) 

(’29) 16 AIR 1929 Mad 890 (891, 894, 895) : 
124 Ind Cas 194 (DB), Audinatha Ayyan¬ 
gar v. S. S. Bharathi. (Do.) 

(1884) 27 Ch D 246 (251) : 54 L J Ch 1145 : 
32 W R (Eng) 918 : 51 L T 424, Platt v. 

Mendel. . 

(’06) 29 Mad 113 (114) (DB), Manjappa Rot 

v. Krishnayya. 

7. (’32) 19 AIR 1932 Nag 154 (155) : 28 
Nag L R 247 : 141 Ind Cas 144, Lakmi- 
chand v. Janardhan, 
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no circumstances obtain the right of redemption which that mortgagee 
might have.” It is submitted that this interpretation of S. 92 does not 
seem to be correct in view of the words “other than the mortgagor.” 

The term “mortgagor” includes his successor-in-interest 8 and his 
agent. 9 As to whether it includes purchasers of equity of redemption, 
see Note 13. 

10. Covenant to pay mortgage—Effect of.—It has been seen in Note 
1 that the doctrine of subrogation rests on the equitable principle now 
found enacted in S. 69 of the Contract Act, that a person who is interested 
in the payment of money which another is bound by law to pay, and who 
therefore pays it, is entitled to be reimbursed by the latter. It has also 
been seen in Note 2 that the equitable rule of intention to keep alive a 
charge which is paid off is not applicable where the person paying off 
the charge is himself personally liable to pay it. It follows that a person 
who has covenanted with the mortgagor to pay off a liability and who 
makes the payment in pursuance of the covenant, is merely performing 
his own obligation and is not paying any money which “another is bound 
to pay” and cannot therefore claim any right of subrogation. 1 Thus, 
where the purchaser of the equity of redemption 2 or a subsequent mort¬ 
gagee, 3 covenants to pay off the prior mortgage-debt, and pays off such 
debt, he merely performs his own obligation and therefore cannot claim 
subrogation. However, the Madras High Court has, in Nachappa v. 
Samappa 3 " demurred to the broad proposition that if an alienee under¬ 
takes to pay certain mortgages from and out of the amount payable under 
the alienation taken by him, he cannot claim subrogation in respect of 
those mortgages. 

a. (’19) 6 AIR 1919 Oudh 150 (151) : 22 
Oudh Cas 72 : 52 Ind Cas 159, Mahomed 
Mohsin v. Mohammad Abid. 

9. (’31) 18 AIR 1931 All 40 (42) : 52 All 
1037 : 131 Ind Cas 599 (DB), Narain 
Persliad v. Narain Singh. (Whether the 
person who pays is an agent is a question 
of fact.) 

Section 92 Note 10 

1. (’47) 34 AIR 1947 Mad 18 (24): 230 Ind Cas 
387 (DB) Nachappa Goundan v. Samiappa 
Goundan. 

1 Though the expression “Covenant ex¬ 
cludes subrogation” is a compendious 
method of expressing one aspect of the 
law of subrogation is really a misleading 
statement unless the true implications of 
the statement are borne in mind.] 

(’05) 2 Cal L Jour 288 (298, 299) (DB), Sur- 
ji ram Marwari v. Barhamdeo Pershad. 

(Quoting Jones on ‘Mortgages’.) 

C 27) 14 AIR 1927 Nag 150 (153) : 100 Ind 
Cas 272, Mulchand v. Radhakisan. (Jones 
on ‘ Mortgages’ quoted.) 

2. (’34) 21 AIR 1934 Oudh 129 (130) : 147 
Ind Cas 628, Jai Devi Kuwar v. Sripal 
Singh. 

(’36) 23 AIR 1936 Cal 42 (43) : 62 Cal 677 : 

161 Ind Cas 48, Mukaram Marwari v. 

Mahammad Hosain. 

*(’32) 19 AIR 1932 P C 99 (101) : 137 Ind 
Cas 475 (PC), Jagmohan Das v. Jugal 


Kishore. 

(’27) 14 AIR 1927 Nag 150 (153, 154) : 100 
Ind Cas 272, Mulchand v. Radhakisan. 

t(’05) 2 Cal L Jour 288 (299) (DB), Surji 
Ram Marwari v. Barhamdeo Pershad. 

('36) 23 AIR 1936 Mad 901 (904) : 170 Ind 
Cas 762, Muthusami v. Arasayee Ammal. 

[See also (’21) 62 Ind Cas 621 (622) (DB) 
(Pat), Akhauri Prem Narain v. Kuldip 
Singh.) 

[See however (’47) 34 AIR 1947 Mad 18 (27): 
230 Ind Cas 387 (DB), Nachappa v. Sami-- 
appa. 

Fact that money paid to earlier mortgagee 
was part of purchase-money which later 
vendee covenanted to pay does not deprive 
vendee of his right of subrogation against 
intermediate mortgagee.] 

3. (’27) 14 AIR 1927 Nag 150 (153) : 100 
Ind Cas 272, Mulchand v. Radhakisan. 

( 28) 15 AIR 1928 Nag 230 (231) : 110 Ind 
Cas 441, Jagannath v. Radhakishan. 

3a. (’47) 34 AIR 1947 Mad 18 (25) : 230 Ind 
Cas 387 (DB): 

[AIR 1924 P.C. 36 : 47 Mad 190 : 51 Ind 
App 140 (PC) and AIR 1932 P.C. 99. 
Explained—AIR 1938 Mad 779 and AIR 
1936 Mad 171 : 59 Mad 359 foil. 

Further, in order to come within the maxim 
“covenant excludes subrogation,” the 
covenant must be with the original mort¬ 
gagor or his legal heir.] 
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A purchaser of mortgaged property subject to the mortgage cannot, 
however, be said to have covenanted to pay the mortgage-debt, and can, if 
he pays off the mortgage, claim to be subrogated to the rights of the 
mortgagee. In Malireddi v. Gopalakrishnayya+ the auction-purchaser 
had purchased the property subject to the prior mortgages and it was 
held by their Lordships of the Privy Council that there was no personal 
covenant to pay the mortgage-debt in that case. So also in Gokuldas v. 
Puranmal , 5 the auction-purchaser had purchased only the mortgagor’s 
interest in the property and it was held by their Lordships of the Privy 
Council that “the appellant (auction-purchaser) purchased the interest 
of the mortgagor only, and did not in any way bind himself to pay off 
that (mortgage) debt. When he paid the bank (the prior mortgagee), 
some six months afterwards,. it was not because he was under an obliga¬ 
tion to do so.’’ The undermentioned case 6 holding that an auction- 
purchaser of property subject to mortgages must be taken to have agreed 
to discharge them and cannot therefore claim subrogation by payment 
thereof is, it is submitted, not correct. 

Where a vendee or a mortgagee from the owner covenants to pay 
a puisne mortgagee, he cannot claim subrogation against such mortgagee, 
in respect of any prior mortgage which he might have paid off even though 
he might not have covenanted to pay off the prior mortgage. This is also 
based on equitable principles. 7 As was observed by Mukherjee, J.. in 
Bisseswar Prasad v. JLala Sarnam S>ingh, Q “just as a person who has 
satisfied a mortgage which he has undertaken to discharge, cannot claim 
to be subrogated to the rights of the mortgagee as against other incum¬ 
brancers, a person who has undertaken to discharge a mortgage, but has 
defaulted, cannot set up as against that mortgagee, a right of subrogation 
based on the discharge of another incumbrance.” 

Where a vendee or a mortgagee from a person covenants to pay off 
two mortgages on the property but pays off only the earlier of the two. 
he cannot, as against the second, claim to be subrogated to the rights of 
the mortgagee who has been paid off, 9 firstly, on the ground that in dis- 
charging the earlier mortgagee, he is merely performing his own obliga- 

T34 Mad 319; AIR 1936 Mad 371 : 59 Mad 
359; AIR 1924 P C 36 : 47 Mad 190 : 51 
Ind App 140 (PC) foil.] 
t(’ll) 33 All 101 (104) : 7 Ind Cas 200 (201) 
(FB), Muhammad Sadi q v. Ghaxis Muham¬ 
mad. 

( 3 8) 5 AIR 3918 Mad 103 (104, 105) : 41 
Mad 513 : 44 Ind Cas 753 (DB), Muiham- 
mal v. Razu Pillai. 

(’26) 13 AIR 1926 Nag 321 (322) : 93 Ind 
Cas 95 (D3), Kasturchand v. Singhai 

Ratanchand. 

(’16) 3 AIR 1936 Cal 801 (802) : 43 Cal 69 : 
31 Ind Cas 22 (DB), Bar Shy am Chow- 
dhuru v. Shyam Lai Sahu. 

(’09) 2 Ind Cas 207 (208) (All), Dalip Rai 
v. Bimaik Rai. 

(’94) 17 Mad 62 (64, 65) : 4 Mad L Jour 17 
(DB), Narayanasami Naidu v. Narayana 
Rau. 

(’27) 14 AIR 1927 Nag 150 (153) : 100 Ind 
Cas 272, Mule hand v. Radhakiaan. 

*(’05) 2 Cal L Jour 288 (293) (DB), Surji 
Ram Marwari v. Barhamdeo Per sad. 

* (’07) 6 Cal L Jour 134 (138. 139) (DB), 


4. *(’24) 11 AIR 1924 P C 36 (38) : 47 Mad 
190 : 51 Ind App 140 : 79 Ind Cas 592 
(PC). 

r See (’34) 21 AIR 1934 Mad 268 (268, 269) : 
148 Ind Cas 735 (DB), Ramamurti Garu 
v. Bangaru. (AIR 1924 P C 36 : 47 Mad 
190 : 51 Ind App 140 (PC), followed.)] 

5. (’84) 10 Cal 1035 (1044) : 11 Ind App 
126 (PC). 

Also see Note 13. 

6. (’16) 3 AIR 1916 Oudh 169 (176) : 36 

Ind Cas 732 (DB), Bhagwan Das v. 

Ahmad Jan. 

7. *(’07) 6 Cal L Jour 134 (137, 139) (DB), 
Bissestoar Prosad v. Lala Sarnam Singh. 

*(’24) 11 AIR 1924 P C 36 (38) : 47 Mad 
190 : 51 Ind App 140 : 79 Ind Cas 592 
(PC), Malireddi v. Gopalakrishnayya. 

(’23) 10 AIR 1923 All 509 (511) : 74 Ind Cas 
640 (DB), Lala Makhan Lai v. Nathi. 

(’33) 14 Pat L Tim 371 (374) (DB), Ram - 
ghulam Singh v. Janki Nath. 

ip»C©7) 6 Cal Jour 134 (138, 139) (DB). 

9. (’47) 34 AIR 1947 Mad 18 (24) : 230 Ind 
Cm 387 (DB) Nachappa v. Samiappa. 



SUBROGATION 


1488 [S 92 N 10-111 


tion or covenant, and secondly, on the principle stated in Bisseswar 
Prasad's case 10 referred to above. 


11. Redemption by subsequent mortgagee.—A subsequent mortgagee 
is a person falling under cl. (a) of S. 91 and has, therefore, a right to 
redeem or institute a suit for redemption of the mortgaged property. On 
redemption by him, therefore, of a prior mortgage he is subrogated to 
the rights of the mortgagee whom he redeems under paragraph 1 of this 
section. 1 Even before the amendment in 1929, a subsequent mortgagee 
had, as has been seen in Note 2, a statutory right of subrogation under 
the old S. 74 of the Transfer of Property Act. 2 


Bisseswar Prosacl v. Lala Samam Singh. 

(’10) 6 Ind Cas 781 (782) (DB) (Mad), 

Govindaswami Thevan v. T. M. Dorai - 
swami Pillai. 

i (’30) 17 AIR 1930 Mad 51 (54) : 53 Mad 
188 : 124 Ind Cas 497 (DB), Lakshumi 
Achi v. Narayanasami. (Transferees from 
the vendee also cannot claim priority.) 

(’33) 20 AIR 1933 Mad 715 (719) : 149 Ind 
Cas 287 (DB), Abdul Razak v. Abdul 
Rahiman. 

T (’36) 23 AIR 1936 Mad 171 (172) : 59 Mad 
359 : 160 Ind Cas 137 (FB), Lakshmi 

Amma v. Shankara. (Overruling AIR 
1934 Mad 227.) 

[See also ('23) 10 AIR 1923 All 509 (510): 
74 I.C. 640 (DB), Lala Makkhan Lull v. 
Nathi. (Mortgage to A in 1896, to B in 
1907, to C in 1908, to B in 1909 renewing 
that of 1907 and sale to A thereafter— 
Agreement between A and B that A 
should hold 1909 mortgage as prior to his 
own—A cannot get priority for any amount 

over C.)] 

10. (’07) 6 Cal L Jour 134 (138, 139) (DB), 
Bisseswar Prasad v. Lala Sarnam Singh. 

Section 92 Note 11 

1. (’40) 27 AIR 1940 Lah 269 (270, 271) : 
190 Ind Cas 599, Mt. Ghulam Fatima v. 
Mt. Gopal Devi. (Every subsequent mort¬ 
gagee paying off previous mortgagee suc¬ 
ceeds to right of priority held by previous 
mortgagee. Reversed on a different point 
in AIR 1943 Lah 113.) 

(’37) 171 Ind Cas 423 (424, 425) (Oudh), 
Narsingh Misra v. Raj Bahadur Singh. 
(The deed of the subsequent mortgagee 
need not show that the executants agreed 
that the mortgagee should be subrogated 
to the poor mortgagee’s rights.) 

[See (’36) 23 AIR 1936 All 636 (637) : 58 
All 912 : 164 Ind Cas 725 (DB), Ram Sarup 
v. Bhagwati Prasad .] 

[See also (’36) 23 AIR 1936 Pat 60 (61) : 
160 Ind Cas 933 (DB), Ram Dayal Sen v. 
Chakrapani Nandi .] 

2. (’39) 26 AIR 1939 Mad 949 (953) : 189 
Ind Cas 435 (DB), Subbarayudu v. L ak- 
shminarasamma. 

('36) 23 AIR 1936 All 636 (637) : 58 All 
912 : 164 Ind Cas 725 (DB), Ram Sarup 
v. Bhagwati Prasad. 

(’22) 9 AIR 1922 All 153 (154, 155) : 44 All 


67 : 63 Ind Cas 604 (DB), Bora Shib Lai 
v. Munni Lai. (Under S. 74 no doubt the 
subsequent mortgagee on redeeming the 
prior mortgage acquired the rights and 
powers of the mortgagee whom he re¬ 
deemed but the fact of his redeeming 
the prior mortgage did not make him an 
assignee of the mortgage—His rights 
might be akin to those of an assignee 
but he was not the actual assignee.) 

(’29) 16 AIR 1929 All 296 (298) : 119 Ind 
Cas 507 (DB), Saruju Kumar Muker ji v. 
Dwarka Prasad. 

(’27) 14 AIR 1927 Pat 117 (121) : 98 Ind 
Cas 968 (DB), Md. Tabarak Ali v. Dalip 
Narain. 

(’25) 12 AIR 1925 Mad 1219 (1220) : 91 Ind 
Cas 577 (DB), Kandasami v. Venkata. 

(’19) 6 AIR 1919 Oudh 49 (50) : 55 Ind Cas 
638, Jagmohan Singh v. Ragho Ram. 

(’31) 18 AIR 1931 Mad 110 (111) : 130 Ind 
Cas 506, Pichaiyappa v. Govindaraju. 

(’31) 18 AIR 1931 All 466 (479) : 53 All 
1023 : 134 Ind Cas 1 (FB), Ram Sanehi 
Lai v. Janki Prasad. (The equitable 
principle underlying S. 74 was applied to 
all subsequent transferees.) 

(’32) 19 AIR 1932 Cal 126 (132) : 59 Cal 
117 : 138 Ind Cas 177 (DB), Kalipada 
Mukerji v. Basant Kumar. 

(’20) 7 AIR 1920 Mad 389 (390) : 58 Ind Cas 
493 (DB), Mallireddi Ayya Reddi v. 
Gopala Krishnayya. . 

(’30) 17 AIR 1930 All 869 (871) : 129 Ind 
Cas 378 (DB), Raghunandan v. Ajodhya. 

(’34) 21 AIR 1934 Mad 256 (256) : 150 Ind 
Cas 1126 (DB), Venkatachari v. Kurup- 

pan Chetty. ^ „ . 

(’30) 17 AIR 1930 Pat 570 (572) : 10 Pat 
197 : 129 Ind Cas 664 (DB), Dhana Koeri 

(’23) 10 AIR 1923 Mad 349 (350) : 70 Ind 
Cas 286 (DB), Nagayyar v. Govindayyar. 
(No question as to whether the payment 
is for the bene6t of the mortgagor or 
mortgagee arises in a case where S. 74 


6 Ind Cas 159 (161) 
Banerji v. Shama 


has to be applied.) 

’10) 37 Cal 589 (596) 

(DB), Hari Narain 

Sundari Dost. XT ^ 

’17) 4 AIR 1917 Nag 152 (153) : 13 Nag 
L R 217 : 42 Ind Cas 796, Nathuram v. 

Sheolal 
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As to the right of subrogation of the subsequent mortgagee paying off 
a prior mortgage out of the amount left with him by the mortgagor, see 
Note 22. 


12. Redemption by prior mortgagee.—In the undermentioned case 1 
A mortgaged his property to B and then to C. C brought a suit on his 
mortgage and impleaded B. B stated that he was a prior mortgagee and 
was willing to redeem C’s mortgage. A preliminary decree for fore¬ 
closure was passed and B paid the decretal amount. B then filed a suit 
against A and sought to recover the amount paid in satisfaction of the 
mortgage in favour of C and the amount due on his own mortgage. It 
was argued that B who was a prior mortgagee could not, by redeeming 
the subsequent mortgage, claim subrogation to it. It was held that though 
under explanation to O. 34 R. 1, Civil Procedure Code, a prior mortgagee 
was not a necessary party to a suit on the subsequent mortgage, the 
explanation did not prohibit the subsequent mortgagee from joining the 
prior mortgagee as a party to his suit if he chose; after the prior mort¬ 
gagee had decided that it was convenient for him to be joined in the suit 
on the subsequent mortgage and had allowed himself to be so joined, he 
was entitled to claim subrogation after redemption of the subsequent 
mortgage. As to the prior mortgagee’s right to redeem the subsequent 
mortgage, see S. 91, Note 7. 


13. Redemption by purchaser.—Section 59A provides that the word 
“mortgagor” will, unless otherwise expressly provided, include persons 
deriving title from him. It has been seen in Note 3 on S. 91 that that 
section is one of such provisions inasmuch as it distinguishes between a 
“mortgagor” and persons deriving title from him. This section repeats 
that distinction and so provides an exception to the general-rule laid 
down in S. 59A. A purchaser or an auction-purchaser of mortgaged pro¬ 
perty is not the “mortgagor” for the purposes of this section and has, 
therefore, a right of subrogation under the first paragraph of the section. 1 
The contrary view taken in the undermentioned cases 2 is, it is submitted, 
not correct. Even before the amendment of 1929 it was held by their 


Section 92 Note 12 

1. (’29) 16 AIR 1929 Nag 135 (136) : 25 Nag L 
R 171 : 118 Ind Cas 54, Narsingh v. Nathuji 
Section 92 Note 13 

1. t('42) 29 AIR 1942 Bom 98 (99) : ILR 
(1942) Bom 169:199 I.C. 718 (DB), Nara- 
yan Divakarappa v. Parameshvarappa. 

t(’34) 21 AIR 1934 All 1035 (1036) : 150 Ind 
Cas 937 (DB), Umed Singh v. Babu Ram. 

(’33) 20 AIR 1933 Pat 33 (35): 140 Ind Cas 845 
(DB), Jhum Lai v. Sham Narayan Singh. 

(’37) 24 AIR 1937 Nag 402 (406) : 174 Ind 
Cas 7, Totaram Jawaharlal v. Harischan- 
dra Harkisan. 

(’37) 24 AIR 1937 Oudh 493 (497) : 13 Luck 
484 : 171 Ind Cas 233 (DB), Parsotam 

Das v. Syed Ali. 

(’36) 23 AIR 1936 Nag 207 (209) : ILR 
(1936) Nag 183: 165 Ind Cas 76, Nara¬ 
yan Vishnooram v. Maruti Nago. (Sale 
for grossly inadequate consideration or 
fraudulent—Person purchasing has right 
of subrogation till sale is avoided under 
Section 53.) 

(’33) 14 Pat L Tim 371 (373) (DB), Ram- 


ghulam Singh v. Janki Nath. 

See also (’32) 19 AIR 1932 Cal 126 (133) : 
59 Cal 117 : 138 Ind Cas 177 (DB), Kali- 
pada Mukerji v. Basanta Kumar. 

Vlso see Section 59A, Note 4. 

!. (’40) 27 AIR 1940 Lah 201 (201) : 188 

Ind Cas 608, Iiardial v. Gurditta Ram. 
(Where a property was subject to two 
mortgages and the second mortgagee was 
given the right to redeem the prior mort¬ 
gage from out of the mortgage-money 
but the prior mortgage was redeemed 
by the purchaser of the equity or re¬ 
demption, a subsequent suit for redemp¬ 
tion of the prior mortgage by the second 
mortgagee does not lie.) 

(’39) 26 AIR 1939 All 190 (192) : ILR (1939) 
All 185 : 180 I.C. 913 (DB), Piarey Lai 
v. Dina Nath. 

(’37) 24 AIR 1937 Nag 372 (374) : ILR (1938) 
Nag 206 : 172 Ind Cas 142 (FB), Tax bat 

L axmanrao v. Wasudeorao Gangadhar. 

(’18) 5 AIR 1918 Mad 103 (104) : 41 Mad 
513 : 44 Ind Cas 753 (DB), Muthammal 
v. Razu Pillai. 

3 T P. — ‘M 
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Lordships of the Privy Council in Gokuldas v. Puranmal 3 that an auction- 
purchaser of the mortgagor’s interest paying off a prior mortgage was not 
in the same position as the mortgagor. 

As will be seen from the language of the first paragraph, the right 
of subrogation exists “against the mortgagor or any other mortgagee.” 
Where the purchaser purchases the whole of the mortgaged property 
his right of subrogation will exist only against “any other mortgagee.” 
As there is nothing left in the mortgagor he cannot exercise his right 
against the mortgagor. Where the purchaser purchases only a part of 
the property he can exercise his right of subrogation against the mortgagor 
or any other mortgagee as the case may be. 


The law before the amendment of 1929 regarding the purchaser’s 
right of subrogation was the same as it is after the amendment except that 
the Courts have not to consider the question of intention under the pre¬ 
sent section, which they had to go into before the amendment. 4. The law 
applied was, as has been seen in Note 2, the rule of intention laid down 
in Gokuldas v. Puranmal 3 4 5 and affirmed by their Lordships in Malireddi v. 
Gopalakrishnayya. 6 In the latter case their Lordships observed as fol¬ 
lows: 


“It is now settled law that where in India there are several 
mortgages on a property, the owner of the property, subject to the 
mortgages, may if he pays off an earlier charge, treat himself as 
buying it and stand in the.same position as his vendor, or to put it 
in another way, he may keep the incumbrance alive for his benefit 

and thus come in before a later mortgagee. It is further to 

be presumed, and indeed the statute so enacts (Transfer of Property 
Act, S. 101). that if there is no indication to the contrary the owner 
has intended to have kept alive the previous charge if it would be 
for his benefit. So far therefore as Pingala or the respondents can 
be supposed to have bought the rights of the second mortgagee at 
the various times when they paid sums to him, so far they are 
entitled to stand in his shoes and claim priority over the present 
appellant, who is the third mortgagee. This could hardly be disputed 
by counsel for the appellant, having regard to the decisions 7 of 
this Board.” 

The reason why a purchaser of equity of redemption is given .a right 
of redemption is that unlike the mortgagor, he is not under any personal 
obligation to pay the mortgage-debt to the mortgagee. 8 He may, how¬ 
ever, covenant with the mortgagor to pay the mortgage-debt personally in 


3. (’84) 10 Cal 1035 (1046) : 11 Ind App 
126 (PC). 

Also see Note 10. 

4. See Note 2. 

5. (’84) 10 Cal 1035 (1045, 1046) : 11 Ind 
App 126 (PC). 

6. (’24) 11 AIR 1924 P C 36 (38) : 47 Mad 
190 : 51 Ind App 140 : 79 Ind Cas 592 
(PC). 

7. (’84) 10 Cal 1035 (1046) : 11 Ind App 
126 (PC), Gokaldoss Gopaldoss v. Puran¬ 
mal Premsukhdas. 

(’02) 29 Cal 154 (165) : 29 Ind App 9 (PC), 
Dinobundu Shaw Chowdry v. Jogmaya 
Dasi. 

(’12) 39 Cal 527 (555) : 39 Ind App 68 (PC), 


Mahomad Ibrahim v. Ambika Pershad. 

8. (’42) 29 AIR 1942 Bom 98 (99) : ILR 
(1942) Bom 169 : 199 Ind Cas 718 (DB), 
Narayan Divakarappa v. Parameshwar - 
appa. _ , 

(’34) 21 AIR 1934 All 1035 (1036) : 150 Ind 
Cas 937 (DB), Urned Singh v. Babu Ram. 

[See (13) 18 Ind Cas 704 (705) (DB) (All), 
Jamil-un-nissa v. Pitambar Das. 

(’33) 14 Pat L Tim 371 (373) (DB), Ram- 
ghulam Singh v. Janki Nath. (Purchasers 
of equity of redemption are not liable on 
the personal covenant in the mortgage 
and therefore they are entitled to subro¬ 
gation when they discharge a prior en¬ 
cumbrance.) 1 
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which case he cannot claim to be subrogated to the rights of the mort¬ 
gagee whom he discharges. 9 

Where a person does not purchase only the equity of redemption but 
purchases the property free from encumbrances and then pays off the 
prior mortgage to protect his own interest, it is needless to say that he is 
subrogated to the rights of the mortgagee whom he redeems. 10 

14. Redemption by surety.—A surety for the payment of the 
mortgage-debt is a person referred to in clause (b) of S. 91. He has 
therefore a right of subrogation under the first paragraph of this section. 1 
This is based on the English law. The Special Committee in giving the 
right of subrogation to surety observe as follows: 

“A surety is obviously entitled to be subrogated to the rights 
of the creditor if he pays him off. To use the argument of Sir 
S. Romilly in Craythorn v. Swinburn (14 Ves. 160 at p. 162) ‘a surety 
will be entitled to every remedy which the creditor has against the 
principal debtor to enforce every security and all means of payment; 
to stand in the place of the creditor, not only through the medium 
of contract, but even by means of securities entered into without 
the knowledge of the surety; having the right to have those securi¬ 
ties transferred to him, though there was no stipulation for that; and 
to avail himself of all those securities against the debtor.’ The same 
principle has been incorporated in Ss. 140 and 141 of the Indian 
Contract Act, 1872.” 


The right of the surety to be subrogated to the position of the mort¬ 
gagee was recognised in this country even before the passing of the 
Transfer of Property Act. 2 In Heeralall v. Syed Oozeer Ali 3 a surety 
had paid off the mortgage-debt on default by the mortgagor and the 
question was whether the surety could proceed on the mortgage bond 
against the mortgagor. Markby, J., after pointing out that there was no 
authority on the subject in India, observed: 

‘‘Therefore we must decide the question by analogy of the law 
of other countries; and it appears to us clear that, by the law of 
England and the law of Scotland, and, as far as we are aware, by 
the general law of Europe, when a surety has paid off the debt of his 
principal, not only all the collateral securities are transferred to the 
surety, but, by what is called subrogation, the right is also trans¬ 
ferred to him to stand in the place of the original creditor, and to use 
against the principal debtor every remedy which the principal 


9. See Note 10. 

10. (’39) 26 AIR 1939 Nag 217 (219) : ILR 
(1939) Nag 690 : 183 Ind Cas 439, Sunder- 
lal v. Am,rut. 

Section 92 Note 14 

1. (’32) 19 AIR 1932 Nag 171 (171, 172) : 
28 Nag L R 214 : 140 Ind Cas 532, Mano- 
harlal v. Kanhaiyalal. 

2. (1874) 21 Suth W R 347 (347, 348) 
(DB), Heera Lall v. Syed Oozeer. 

[See also (1863) 1 Bom H C R 135 (13G) 
(DB), Goraki Kanoji v. Nathu Appaji. 
(Certain property was mortgaged with a 
condition that if it be not redeemed 

• within a certain time, the mortgage 

should be converted into a sale; a third 


person also stood as surety for the same, 
agreeing to pay the mortgage-money and 
to take the mortgage property if it were 
not redeemed by the mortgagor within 
the time fixed—On default of the mort¬ 
gagor, the surety paid the amount and 
took possession of the land and got it 
transferred to his name in the revenue 
books— Held that the mortgagor was en¬ 
titled to redeem the property from the 
hands of the surety, because the surety 
having paid the money to the mortgagee 
in his character as surety, cannot be re¬ 
garded as holding the land absolutely as 
purchaser.) ) 

3. (’74) 21 Suth W R 347 (347, 348) (DB). 
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creditor himself could have used.It seems to us, therefore, 

that the law of this country may be reasonably taken to be that 
which has been considered equitable in other countries, namely, that 
the surety is not debarred from proceeding against the original debtor 
upon the instrument itself which created the debt, by reason of the 
debt having been paid by himself.” 

Sections 140 and 141 of the Contract Act where an analogous provi¬ 
sion is made are as follow: 

“Section 140 .—Where a guaranteed debt has become due, or 
default of the principal debtor to perform a guaranteed duty has 
taken place, the surety, upon payment or performance of all that he 
is liable for, is invested with all the rights which the creditor had 
against the principal debtor. 

“Section 141 .—A surety is entitled to the benefit of every secu¬ 
rity which the creditor has against the principal debtor at the time 
when the contract of suretyship is entered into, whether the surety 
knows of the existence of such security or not; and, if the creditor 
loses, or, without the consent of the surety, parts with such security, 
the surety is discharged to the extent of the value of the security.” 

See also the undermentioned cases. 4 S. 

See also S. 91, Note 37 as to the circumstances under which a surety 
is entitled to “redeem” a mortgage. As to a distinction between the 
right under this section and the surety’s right under the Contract Act, 
see Note 23. 


4. (’44) 31 AIR 1944 Mad 195 (200) : ILR 
(1944) Mad 340 : 217 Ind Cas 106 (DB), 
Parvateneni Bhushayya v. Suryanara- 
yana. (Even without necessity of trans.- 
fer the law vests all the x'ights which the 
creditor had against the principal debtor 
in the surety.) 

09) 6 AIR 1919 All 56 (58, 59) : 42 All 
70 : 52 Ind Cas 684 (DB), Rani Barkai- 
nn-Nissa v. Mahboob Ali Mian. (Under 

S. 140, Contract Act, when the surety has 
paid off the whole debt he is entitled to 
stand in the place of the creditor who has 
been so paid off and under S. 141, the 
surety is entitled to the benefit of every 
security which the creditor has against 
the debtor at the time when the contract 
of surety was entered into.) 

(70) 7 Bom H C R A C 118 (120) (DB), 
Narayan Govind v. Ganesh Atmaram. 
(The rule is undoubted, and it is one 
founded on the plainest principle of 
natural reason and justice, that the surety 
paying off a debt shall stand in the place 
of a creditor and have all the rights 
which he has for the purpose of obtain¬ 
ing his reimbursement.) 

(1860) 3 L T 313 (314) : 2 Giff 449 : 66 ER 
188 : 128 R R 192, Goddard v. Whyte. 
(Where there is a person holding a secu¬ 
rity to satisfy the amount of a debt and 
another person whose liability is in the 


nature of suretyship, upon the surety 
satisfying the debt he is entitled to have 
the benefit of the security.) 

872) 26 L T 848 (849) : 20 W R (Eng) 
726 : 41 L J C P 161 : L R 7 C P 372, 
Bencliervaise v. Lewis. (A surety has a 
right as against the creditor, when he 
has paid the debt, to have for reimburse¬ 
ment the benefit of all securities wmcli 
the creditor holds against the principal.) 
L869) 4 Ch App 204 (207) : 38 L J Ch 220: 
20 L T 131 : 17 W R (Eng) 385, Green v. 

Wynn. (The surety might call upon the 
debtor to pay the debt, and in default 
might himself pay the debt, and charge 

the debtor with the amount so paid0 

1882) 19 Ch D 615 (621) : 51 L J Ch 690 . 
30 W R (Eng) 652, Forbes v. Jackson 
(A surety who pays off the debt for 
which he became surety must be entitled 
to all the equities which the creditoi 
whose debt he paid off, could have en¬ 
forced, not merely against the principal 
debtor, but also as against all persons 

claiming under him.) •«. 

1892) 1 Ch 621 (629) : 61 L J Ch 234 . v>6 
L T 315 : 40 W R (Eng) 327, In 
Walker: Sheffield Banking Co. v. ClaytoK. 
(Surety who pays the debt is entitled to 
stand in the place of the principal credi¬ 
tor.) 
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15. Redemption by co-mortgagor.—Before the amendment of this 
section and of section 95 by Act XX of 1929 there was a conflict of 
decisions as to the position of a co-mortgagor redeeming a mortgage. 
Some cases 1 held that the redeeming co-mortgagor stepped into the shoes 
of the mortgagee whom he redeemed. Other cases, 2 on the other hand, 
took the view that the redeeming co-mortgagor acquired only a charge 
on the shares of the co-mortgagors as from the date of the payment made 
by him. The amendment now makes it clear that a redeeming co-mortgagor 
is subrogated to the rights of the mortgagee whom he redeems. 3 The 


Section 92 Note 15 

1. (’94) 16 All 254 (255) : 1894 All W N 
72 (DB), Gobardhan v. Sujan. 

(’91) 14 All 1 (2, 3) : 1891 All W N 211 
(FB), Ashfaq Ahmad v. Wazir Ali. 

[See (’10) 32 All 160 (163) : 5 Ind Cas 123 
(123) (DB), Saiduddin Khan v. Ratan 
Lai. 

(’92) 15 Mad 331 (332) (DB), Arumuga v. 
Chokalingam .] 

2. (’01) 3 Bom L R 685 (690) (DB), Vithai 
Moreshwar v. Dinkarrao Ramchandrarao. 

(’02) 26 Bom 500 (503) : 4 Bom L R 178 
(DB), Vasudeo v. Babaji. 

(’2Q) 13 AIR 1926 Lah 238 (238) : 92 Ind 
Cas 980, Narain Das v. Saroj Din. 

(’23) 10 AIR 1923 Lah 311 (312) : 71 Ind 
Cas 847, Wazir v. Girdhari. 

(’20) 7 AIR 1920 Lah 234 (235) : 55 Ind 
Cas 450, Basanta v. Dhanna Singh. 

(’31) 136 Ind Cas 264 (265) (DB) (Lah), 
Ganda Ram v. Munshi Ram. 

(’19) 6 AIR 1919 Cal 634 (635) : 46 Cal 
111 : 45 Ind Cas 783 (DB), Puma Chandra 
Pal v. Barada Prasunna. 

(’27) 14 AIR 1927 Oudh 552 (552) : 2 Luck 
686 : 105 Ind Cas 302 (DB), Rameshwar 
v. Mt. Sheorani. 

(’20) 7 AIR 1920 Oudh 204 (208) : 60 Ind 
Cas 560 (DB), Mt. Jai Kishori v. Moham¬ 
mad Ali Mohammad Khan. 

(’27) 14 AIR 1927 Oudh 347 (349) : 2 Luck 
618 : 104 Ind Cas 400, Wajihuddin Ashraj 
v. AJimad Ashraj. 

/'06) 9 Oudh Cas 91 (93, 94) (DB), Match- 
dum Khan v. Mt. Jadi. 

</21) 8 AIR 1921 Mad 326 (326) (DB), Stn- 
nanan Chetty v. Sivakami Ammal. 

/’18) 5 AIR 1918 Mad 19 (23) : 41 Mad 650 : 
45 Ind Cas 867 (DB), Murajalli Huma 
Goundan v. Ramasami Chetty. 

(’31) 18 AIR 1931 Cal 251 (253) : 58 Cal 1167 : 
130 Ind Cas 889 (FB), Umar Ali v. Asmat 


Ali 

(’88)'ll Mad 416 (417, 418) (DB), Moidin 

v. Othumanganni. 

(’29) 16 AIR 1929 Oudh 290 (291) : 117 Ind 
Cas 409, Nakkoo Das v. Rab Saraii Singl i. 
(’16) 3 AIR 1916 All 134 (136) : 38 All 138 . 
34 Ind Cas 244 (DB), Jai Kishen v. Budh- 


('*?)%&> m 497 (500) (DB), Vithai v. Vish- 



Cas 57, Parashram v. Bomdrusa. 

(17) 4 AIR 1917 Nag 75 (76) : 45 Ind Cas 
904, Tukaram v. Arjuna. 

3. ('45) 32 AIR 1945 Bom. 69 (72) Parvati- 

bai v. Maruti. 

(’43) 30 AIR 1943 Cal 330 (332): ILK 
(1943) 2 Cal 180: 209 Ind Cas 15 (DB), 
Pashupati Nath v. Sachi Nath. 

(’42) 29 AIR 1942 Lah 135 (136) : 201 Ind Cas 
159, Khuda Bakhsh v. Ata Mohammad. 

(’36) 23 AIR 1936 Mad 752 (764) : 167 Ind 
Cas 980 (DB), Cliengalroya Redd.i v. 
Udai Kavour. 

(’41) 28 AIR 1941 Pat 147 (148) : 19 Pat 

938 : 189 Ind Cas 855 (DB), Mukh Narain 
v. Ram Lochan Tiwari. 

(’34) 21 AIR 1934 All 946 (947) : 153 Ind 
Cas 664, Narottam Das v. Sanwal Dass. 

( ’33) 20 AIR 1933 All 228 (229) : 144 Ind 
Cas 152 (DB), Ahmad Zaman Khan v. 
Baldeo Das. 

(’30) 17 AIR 1930 Nag 300 (303, 304) : 27 
Nag LR 152: 127 Ind Cas 889, Jairam 
v. Bhilaji. 

(’34) 21 AIR 1934 Nag 97 (100) : 30 Nag 
L R 1 : 157 Ind Cas 466 (DB), Ram Karan 
Hi ratal v. Jageshwar Bhut. (New sec¬ 
tion did not clothe the persons who under 
the previous law obtained only a charge 
with the rights of a mortgagee.) 

(’35) 22 AIR 1935 Oudh 245 (248) : 10 Luck 
690: 154 Ind Cas 267 (DB), Nisar Ahmad 
Khan v. Mansur Ahmad Khan. 

t’38) 25 AIR 1938 Oudh 127 (133, 134) : 13 
Luck 761 : 174 Ind Cas 714 (DB), Kun- 
danlal v. Faquir Bakhsh. 

(’36) 23 AIR 1936 Oudh 47 (49) : 159 Ind 
Cas 54 (DB), Nisar Ahmad v. Manzur 
Ahmad. 

(’38) 25 AIR 1938 Lah 184 (185) : ILR 

(1938) Lah 103 : 178 Ind Cas 778 (DB), 
Abdul Ghajur Khan v. Mangal Rat 
Ganga Sahai. (The position of a co- 
mortgagor is much stronger than that of 
a subsequent mortgagee or purchaser 
who pays off a prior mortgage, for under 
the law it is incumbent on the mortga¬ 
gor to pay the entire mortgage charge 
before he can redeem his own share of 
the mortgage.) 

(’31) 18 AIR 1931 Cal 251 (252) : 58 Cal 
1167 : 130 Ind Cas 889 (FB), Umar Alt 
v. Asmat Ali. 

(’40) 27 AIR 1940 Oudh 97 (101) : 15 i^uck 
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redeeming co-mortgagor stands in the position of the mortgagee as regards 
the non-redeeming co-mortgagors qua their shares, but holds his own 
share free from the mortgage. This position is due to the fact that the 
co-mortgagors are, in the eye of the law, principal debtors in respect of 
their own shares of the debt and sureties in respect of the shares of the 
other co-mortgagors; and as seen in Note 14, a surety satisfying the 
principal debt is entitled to stand in thej>osition of the creditor and to 
hold the securities held by the creditor^ to realise the debt from the 
principal debtor. 4. It has been held that where one of the co-mortgagors 
enters into possession of the mortgaged property after redeeming the 
mortgage, a suit by the other co-mortgagors for possession by partition 
is maintainable without a suit for redemption being brought in the first 
instance, provided the right of redemption is not barred by limitation 
at the date of the suit. 4B See also section 82, Note 17 and section 95 
Note 1. 

As has been seen in Note 17 on S. 82, S. 95 and S. 82 are not mutually 
exclusive, and apart from the right of subrogation, the redeeming co¬ 
mortgagor has a charge for contribution under S. 82 enforceable within 
12 years from the date of payment in excess of his share. 5 It has been 
held that this charge relates back to the date of the mortgage redeemed, 
tor purposes of priority, though not for purposes of limitation. 6 

For further discussion, see Notes on S. 82 and Note 3 on Art. 148 of 

the A. I. R. Commentaries on the Indian Limitation Act, and 2nd (1942) 
Edition. 


16. Redemption by volunteer.—A volunteer cannot claim the right 
of subrogation by paying off a mortgage-debt. 1 The reason is that no one 


175 : 185 I.C. 114 (DB), Kishen Gopal v. 
Abdul Latif. 

(’33) 20 AIR 1933 All 21 (26) : 54 All 975: 
111 Ind Cas 91 (DB), Jauhari <?. Tund.ay. 

('40) 27 AIR 1940 Pat 620 (621): 188 Ind 
Cas 417 (DB), Mohan Prasad v. Govind 
Sahu. 

[See (’43) 30 AIR 1943 Bom 191 (193): 
208 Ind Cas 285 (DB), Raghavendracharya 
Appacharya v. Va man Shriniwas. (Co¬ 
mortgagor redeeming property and ac¬ 
quiring possession, without being requir¬ 
ed to make any actual payment-Mort¬ 
gagor is subrogated and suit by co-mort¬ 
gagor to recover possession of his share 
of mortgaged property is governed by 
Art, 148, Limitation Act, and not by Art. 
144—Time runs from due date under the 
mortgage redeemed.)] 

T5ee also (’34) 21 AIR 1934 Lah 248 (249) : 
15 Lah 746: 150 Ind Cas 366, Jagannath v. 
Abdullah. (No inquiry as to an intention 
to keep the mortgage alive would be 
necessary where the co-mortgagor pay¬ 
ing off a prior mortgage and the co-mort¬ 
gagor who executed a subsequent mort¬ 
gage are not the same.)] 

4. (’33) 20 AIR 1933 'All 21 (26) : 54 All 
975: 141 Ind Cas 91 (DB), Jauhari v. 
Tunday. (Per Mukerjee, J.) 

(’40) 27 AIR 1940 Oudh 97 (101) : 15 Luck 
175: 185 I.C. 114 (DB), Kishen Gopal v. 


Abdul Latif. 

(’34) 21 AIR 1934 Lah 248 (249) : 15 Lah 
746 : 150 Ind Cas 366, Jaganath v. Abdul¬ 
lah. 

See also the Report of the Special Com¬ 
mittee. 

4a. (’49) 36 AIR 1949 East Punj 254 (255) 
(DB), Ganesh Lai v. Joti Parshad [AIR 
1943 Bom 191 distinguished]. 

5. (’45) 32 AIR 1945 Pat 192 (195, 198) : 

23 Pat 953 : 219 Ind Cas 368 (DB), Sheo - 
saran Singh v. Amla Co-operative Cre¬ 
dit Society. [Co-mortgagor paying 

requisite amount to set aside sale in ex¬ 
ecution of mortgage decree—Suit on mort¬ 
gage bond barred—Co-mortgagor can sue 
for contribution and acquire charge on 
other co-mortgagors’ shares.] 

(’42) 29 AIR 1942 Oudh 449 (457, 458) : 203 
I.C. 285 (FB), Brij Bhuklian v. Bhagwah 
Datt. 

6. (’44) 31 AIR 1944 Oudh 114 (116) : 210 

Ind Cas 551 (DB), Brij Bhukhan v. 

Bhagwan Dutt. 

Section 92 Note 16 

1. *(’09) 36 Cal 193 (219) : 1 Ind Cas 913 
(924) (DB), Gurdeo Singh v. Chandrika 
Singh. 

(’25) 12 AIR 1925 Mad 129 (129) : 82 Ind 
Cas 846, Avudai Animal v. Ramasaml 
Naick. (A person who advances money 
for the purpose of getting a mortgage 
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and pays the consideration for the mort¬ 
gage of a prior encumnrancer is not a 
volunteer.) 

(’37) 24 AIR 1937 Mad 451 (453, 454) : 172 
Ind Cas 47 (DB), Kelu v. Chepoan. (A 
trespasser or a volunteer who pays off 
a mortgage-debt is not entitled to the 
right of subrogation. But if a person 
believes in good faith that he is entitled 
to redeem the mortgage, either under 
the belief that he is the mortgagor or 
that he has some other right in the pro¬ 
perty which would entitle him to re¬ 
deem, and pays off a mortgage-debt, he 
would be entitled to the rights of the 
mortgagee by way of subrogation or a 
like equitable principle.) 

(’36) 23 AIR 1936 Mad 264 (265) : 162 Ind Cas 
34, V enkatachalam Chettiar v. Alagar- 
swami Chettiar. (If a person who has a 
title void ah initio and no other interest 
in the property discharges a prior mort¬ 
gage, he is in the position of a mere 
volunteer and cannot claim to be sub¬ 
rogated.) 

(’25) 12 AIR 1925 Mad 1175 (1178) : 86 

Ind Cas 737, Piramu Ammal v. Seru- 
natha Ammal. (Where the heir-at-law 
who was entitled to certain property which 
was acquired by the deceased after the 
execution of the will and the legatee 
under the will were living together and 
the legatee discharged an encumbrance 
on that property he cannot be consider¬ 
ed a mere volunteer even though the 
said legatee had no real right to that 
property and the property would pass 
as undisposed of property to the heir-at- 
law; and the legatee will be entitled to a 
charge for the amount paid by him to 
discharge the encumbrance on the pro¬ 
perty.) , , 

(’28) 15 AIR 1928 Mad 541 (542) : 111 Ind 
Cas 690, Velayudhan Pandaram v. Nalla- 
thambi Nadan . (A person who claims 
under a sham transaction which is no 
transaction at all, has no interesl in the 
property conveyed to him—He is only 
a volunteer and if he pays off a prior 
mortgage on the property he is not en¬ 
titled to be subrogated to the rights of 
the mortgagee whose debt he pays off.) 
f(’29) 16 AIR 1929 Mad 860 (861) : 123 

Ind Cas 364 (DB), Nanpunni Kovilam- 
ma v. Nedungadi. (The right of subro¬ 
gation extends to strangers provided 
they are not mere volunteers, that b 
persons who pay off the other people s 
debts without having any concern in 
them—Where a member of a Malabar 
tarwad paid off a certain mortgagee of 
the tarwad properties it was held that he 
was not a mere volunteer and he was 
entitled to be subrogated to the rights 
of the mortgagee.) 

(W) 31 Mad 439 (442) : 18 Mad L. Jour 


306 (DB), Chama Swami v. Padala An - 
andu. (A purchaser of land, who, -while 
in possession of the land purchased, pays 
off an encumbrance on it, is entitled, when 
his purchase is found invalid, to stand in 
the shoes of the mortgagee whom he 
has paid off.) * 

t(’31) 18 AIR 1931 Mad 592 (596) : 54 
Mad 708 : 131 Ind Cas 487 (DB), Adari 
Sanyasi v. Nookalamma. (AIR 1926 Cal 
231 dissented from.) 

(’36) 23 AIR 1936 Mad 308 (309) : 161 Ind 
Cas 999, Veetil Kelu v. Chakkara Chap - 
pan. 

(’14) 1 AIR 1914 Mad 371 (372) : 22 Ind 
Cas 253 (DB), Karrupan Ambalagaram 
v. Muhammad Sakuth. (A person in 
whose favour there was a collusive sale 
was held a volunteer.) 

(’07) 6 Cal L Jour 134 (137) (DB), Bisseswar 
Prosad v. Lala Sarnam Singh. 

(’31) 18 AIR 1931 All 40 (42) : 52 All 1037 : 
131 I.C. 599 (DB), Narain Pershad v. Na- 
rain Singh. 

(’31) 18 AIR 1931 Pat 33 (36, 37) : 9 Pat 
816 : 130 Ind Cas 168 (DB), Brijrr'ohan 
Singh v. Dukhan. 

(’34) 21 AIR 1934 Mad 256 (257) : 150 Ind 
Cas 1126 (DB), Venkatachari v. Karup- 
pan Chetty. V’s mortgage to pay off 
M’s mortgage—Default by V to pay M — 
Subsequent mortgage to A to pay off M 
—Mortgagor then mortgaging to K to 
pay off A, and K paying A in pursuance 
of agreement with mortgagor—K, held, 
was not mere volunteer.) 

(’41) 28 AIR 1941 Oudh 226 (229) : 192 Ind 
Cas 712 (DB), Raj Bahadxtr Singh v. 
Nar Singh. (2 Ind App 131 (PC) referred.) 

(’24) 11 AIR 1924 Oudh 302 (303) : 27 

Oudh Cas 56: 83 Ind Cas 854 (DB), 

Akhar Hussain v. Shahanshah Begayn. 
(Payment by person holding under void 
transfer creates right of reimbursement 
but no charge as the principle of sub¬ 
rogation does not apply.) 
f (’13) 36 Mad 426 (435) : 15 Ind Cas 206 
(210) (DB), Narayana Kutti Goudan v. 
Pechiamn^al. (2 Ind App 131 (PC) fol¬ 
lowed.) _ , 

(’35) 22 AIR 1935 Lah 523 (525) : 16 Lah 
1065 : 158 I. C. 78 (DB), Fateh Chand v. 
Moti Singh. (AIR 1928 Mad 541 and 
AIR 1929 Mad 860 relied on.) 

(’37) 20 Nag L Jour 159 (171, 172) (DB), 
lshakalli v. Thakur Prasad. 

(’31) 18 AIR 1931 Mad 110 (111) : 130 

Ind Cas 506, Pichaiyyappa v. Govinda- 
raja Mudaly. 

(1864) 1864 Suth WR Gap No. 345 (346) 
(DB), Dhoree Roy v. Buldeh Narain 

(’24ML1 AIR 1924 All 834 (836) : 78 Ind 
Cas 1026. Bijai Bahadur v. Parmeshwari 

Ram. 
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is entitled to officiously thrust a benefit on another and claim reimburse¬ 
ment. As has been seen already, the doctrine of subrogation rests on the 
same equitable principle as that enacted in S. 69 of the Contract Act 
under which only a person interested in the payment of money which 
another is bound to pay, and who therefore pays it, is entitled to reim¬ 
bursement. As stated by Mukerjee, J., in Gurdeo Singh v. Chandrika 
Singh 2 : 

“Subrogation as a matter of right is never applied in aid of a 
mere volunteer. Legal substitution into the rights of a creditor for 
the benefit of a third person takes place only for his benefit, who, 
being himself a creditor, satisfies the lien of a prior creditor, or for 
the benefit of a purchaser, who extinguishes the encumbrances upon 
his estate, or of a co-obligor or surety, who discharges the debt, or 

of an heir, who pays the debt of the succession. Any one, 

who is under no legal obligation or liability to pay the debt, is a 
stranger and, if he pays the debt he is a mere volunteer.” 


The principal upon which the above proposition is based, namely, that 
a voluntary payment does not create any obligation to repay was laid 
down by their Lordships of the Privy Council in Ram Tuhul Sing v. 
Biseswar Lall 3 decided before the passing of the Transfer of Property Act. 
Their Lordships observed: 

“It is not in every case in which a man has benefited by the 
money of another that an obligation to-repay that money arises. 
The question is not to be determined by nice considerations of what 
may be fair or proper according to the highest morality. To support 
such a suit, there must be an obligation, express or implied, to repay. 
It is well settled that there is no such obligation in the case of a 
voluntary payment by A of B’s debt ” 


The contrary view taken in the undermentioned cases 4, 4 * that a volunteer 
can claim to be subrogated to the position of the mortgagee whom .he 
pays, is, it is submitted, wrong. These cases follow the English decision 
Butler v. Rice. 6 That case, no doubt, seems almost to go the length of 
holding that even a volunteer who pays off an existing mortgage would 
be entitled to the right of subrogation; but the two decisions Patten v. 
Bond 6 and Chetwynd v. Allen, 7 * which the case of Butler v. Rice 8 takes 
as authority for the view taken in it, do not seem to warrant that conclu¬ 
sion. Those were cases in which payment was made by a third person 
on request and he was therefore rightly held to be subrogated. The 
undermentioned English cases 9 also support the view that a volunteer is 


2. *(’09) 36 Cal 193 (219) : 1 I.C. 913 (924) 
(DB). 

3. *(’75) 2 Ind App 131 (143) : 23 Suth WR 
305 (308, 309) (PC). 

f See also (’45) 32 AIR 1945 P C 23 (30) : 72 
Ind App 39 ILR (1945) Kar (PC) 73 : 221 
Ind Cas 408 (PC) Mamnohan Das v. 
Janki Prasad. 2 Ind App 131 (PC) foil.] 

4. (’16) 3 AIR 1916 Bom 302 (304) : 40 

Bom 646 : 35 Ind Cas 794 (DB), Tangya 

v. Trimbak. 

( 31) 18 AIR 1931 Mad 720 (723) : 135 Ind 

Cas 529, Govinda Kangani v. Mumgesa 
Mudali. 

(’29) 16 AIR 1929 Bom 139 (140) : 53 Bom 
353: 116 Ind Cas 225, Shankar Mahadeo 


v. Bhikaji Ramchandra. 

(’26) 13 AIR 1926 Cal 231 (232) : <\9 Ind 
Cas 116 (DB), Gobinda Chandra v. Parsa 
Nath. 

5. (1910) 2 Ch 277 (282, 283) : 79 L J Ch 
652: 103 LT 94. 

6. (1889) 60 L T 583 (585, 586) : 37 W R 

(Eng) 373. 

7. (1899) 1 Ch D 353 (353, 357) : 68 L J Ch 
160: 80 LT 110: 47 WR (Eng) 200. 

8. (1910) 2 Ch D 277 (282, 283) : 79 L J 
Ch 652: 103 L T 94. 

9. (1886) 34 Ch D 234 (241) : 56 L J ,Ch 
707: 56 LT 220: 35 WR (Eng) 143, 
Falcke v. Scottish Imperial Insurance Co. 

(1899) 1 Ch D 440 (448, 449) : 68 L J Ch 
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not entitled to a right of subrogation. The learned author Sheldon in 
his book on Subrogation 10 also says: 

“The doctrine of subrogation is not applied for the mere stranger 
or volunteer, who has paid the debt of another, without any assign¬ 
ment or agreement for subrogation, being under no legal obligation 
to make the payment, and not being compelled to do so for the pre¬ 
servation of any rights or property of his own.” 

17. Redemption by a person claiming under a void or voidable 
title. —Where a person claiming under a title which is void ab initio 
discharges a prior mortgage, he is in the position of a mere volunteer and 
cannot claim to be subrogated to the rights of the mortgagee, whom he 
has discharged. 1 But where the person claims under a voidable title 
which is good for the time being, and pays off a prior mortgage, he can 
claim the right of subrogation, though afterwards the transaction under 
which he claims is declared invalid and set aside. 2 


270: 6 Mans 218: 80 LT 130: 47 WH 
(Eng) 464, In re Wrexham Mold and 
Connah’s Quay Railway Co. (Affirm- 
ming (1898) 2 Ch D 663.) 

10. Sheldon on Subrogation, 2nd Edn., 
para. 240, cited in AIR 1931 Mad 110 
( 111 ). 

Section 92 Note 17 

1. t (’36) 23 AIR 1936 Mad 264 (265, 266) : 
162 Ind Cas 34, V enkatachalam v. Alagar- 
swami. A private purchaser from the 
judgment-debtor of property which has 
been actually sold in execution of a decree 
on a puisne mortgage, but before the 
confirmation of the sale, does acquire an 
interest in that property which he is en¬ 
titled to protect by the discharge oi a 
prior encumbrance before the confirma¬ 
tion of the court sale and can claim to be 
subrogated to the rights of the prior in¬ 
cumbrancer as against the court auction- 
purchaser, as he is not a mere volunteer.) 

t ( 21) 8 AIR 1921 Mad 51 (53, 54) : 62 Ind 
Cas 291 (DB), Govxnda Padayachi v. Loka- 
natha Aiyar. (A mortgagor’s right to re¬ 
deem and to sue for redemption is deter¬ 
mined, when he ceases to be liable for any 
debt and to be interested in the security. 
An assignment from a mortgagor whose 
right has thus come to an end cannot be 
the basis of a claim for subrogation by the 
assignee by paying off the mortgage.) 

(’?9) 16 AIR 1929 Mad 110 (114) : 117 Ind 
Cas 731 (DB), Chinna Alaguniperumal v. 
Vinayagathammal. (Mother living with 
her minor widowed daughter but not 
managing her property—Mother effecting 
sale of minor’s property and her legal 
guardian purchasing it—Legal guardian 
also managing minor’s estate Mother is 
not de jacto guardian—Sale is void and 
purchaser is mere volunteer.) 

t(’31) 18 AIR 1931 Mad 110 (111, 112) : loO 
Ind Cas 506, Pichaiyappa Chetty v. Govin- 
da Rajulu Mudaly. (A mortgaging pro¬ 
perty to C Mid D, latter being prior mort¬ 


gagee—C becoming owner of property in 
discharge of his mortgage-debt—D’s mort¬ 
gage time-barred—A selling property to 
B to pay off D’s mortgage— Held, B could 
not be subrogated to D’s rights.) 

(’24) 11 AIR 1924 Oudh 302 (303, 304) : 27 
Oudh Cas 56 : 83 Ind Cas 854 (DB), Akbar 
Husain v. Shahanshah Begam. 

(10) 32 All 25 (27, 30) : 4 Ind Cas 706 (707) 
(DB), Shiam Lai v. Ram Piari. (Sale by 
minor—Discharge of mortgage by vendee 
on property sold—Sale not completed— 
—Suit by vendee to recover amount paid 
to mortgagee— Held, vendee was volun¬ 
teer.) 

(’41) 28 AIR 1941 Oudh 226 (229) : 192 Ind 
Cas 712 (DB), Raj Bahadur Singh v. Nar 
Singh. 

(’36) 23 AIR 1936 Oudh 280 (285) : 12 Luck 
185 : 162 Ind Cas 362 (DB), Bhola Hath 
v. Mahrani Kuar. 

(’38) 42 Cal W N 1106 (1109), Padma Lochun 
Roy v. Shaik Ajimuddin. (Invalid mort¬ 
gage.) 

(1899) 1 Ch 440 (448, 449) : 68 L J Ch 270 : 
80 L T 130 : 47 W R (Eng) 464 : 6 Mans 
218, In re Wrexham Mold and Connah’s 
Quay Railway. 

\See however (’16) 3 AIR 1916 Low Bur 113 
(114) : 34 Ind Cas 47, Ma Kyun v. Myaxng 
Shin. (An unregistered purchaser of land, 
where part of the consideration was paid 
in discharge of a mortgage, does not step 
into the shoes of the mortgagee as against 
a subsequent registered purchaser unless 
there was an intention on his part to keep 
the mortgage alive.)] 

2. +(’26) 13 AIR 1926 P C 109 (110) : 97 Ind 
Cas 543 (PC), Nasiruddin v. Ahmad 

Husain. 

(1874) 2 Ind App 7 (17) : 22 Suth W R 409 
(411) (PC), Mohamed Shumsool v. She- 
wukram. (In appeal from 14 Suth W R 
315.) 

+ (’26) 13 AIR 1926 P C 68 (72) : 48 All 443 : 
53 Ind App 142 : 95 Ind Cas 898 (PC), 
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There are, however, some cases 3 which have not kept in view the 


Ram Charan Lonia v. Bhagwan Das. 
t(’36) 23 AIR 1936 Mad 264 (265) : 162 Ind 
Cas 34, Venkatachalam v. Alagarswami. 
(’31) 18 AIR 1931 Mad 110 (112) : 130 Ind 
Cas 506, Pichaiyappa Chetty v. Govinda 
Rajulu Mudaly. 

(’37) 24 AIR 1937 Nag 330 (333) : ILR (1937) 
Nag 111 : 169 Ind Cas 675, Ml. Nathibai 
Ramratan v. Wailaji Punjaji. (Purchaser 
of land paying encumbrance on it—Pur¬ 
chase found invalid—Purchaser is subro¬ 
gated to rights of mortgagee.) 

(’23) 10 AIR 1923 Nag 301 (304) : 78 Ind 
Cas 177, Thahursa v. Behari. 

(’ll) 9 Ind Cas 789 (790) (DB) (Mad), Bafc- 
subramanian v. Ramasami Chetliar. 

(’12) 14 Ind Cas 741 (742, 743) (Mad), Pasu - 
puleti Venkamma v. Shaik Hamid. 
(Obiter.) 

(’22) 9 A I R 1922 Pat 499 (500) : 1 Pat 780 : 
68 Ind Cas 707 (DB), Sibanand v. Jag- 
mohan Lai. 

(’28) 15 AIR 1928 Nag 246 (247) : 109 Ind 
Cas 777, Ganpat Kadtaji v. Shamlal Bisan- 
das. (S contracting to purchase and ob¬ 
taining decree for specific performance 
against C—Mortgage by C to A in the 
meantime—Y purchasing subsequent to 
decree and redeeming mortgage—Y is 
clothed with rights of A.) 

(’34) 21 A I R 1934 Pat 127 (132) : 13 Pat 
111 : 153, Ind Cas 602 (DB), Jagdeo Sahu 
v. Mahabir Par sad. 

(’84) 9 Bom 35 (39) (DB), Nilo Pandurang 
v. Rama. 

(’33) 20 AIR 1933 Lah 1000 (1001) : 145 Ind 
Cas 719, Pal Singh v. Sunder Singh. (Of 
property belonging to two brothers mort¬ 
gage by one of them—Other not ratifying 
it—Mortgagee paying off pre-existing en¬ 
cumbrances which were valid charge on 
share of brother not joining in mortgage 
— Held, though mortgage was invalid 
against him, his share was liable to prior 
encumbrances.) 

(’93) 17 Bom 741 (744) (DB), Narayan 

Lakshman v. Bapu. 

(’24) 11 AIR 1924 All 315 (316) : 46 All 3S : 
75 Ind Cas 244 (DB), Raghunandan Singh 
v. Tulsi Singh. 

(’30) 17 AIR 1930 Oudh 397 (399) : 127 Ind 
Cas 17 (DB), Dwarka v. Ali Mahomed 
Khan. (Mortgage by A to B— Sale of 
same property to C who paid B’s mortgage 
out of consideration—Property already 
purchased by D in execution—C held to 
have been subrogated to rights of B.) 

(’06) 31 Bom 271 (289) : 8 Bom L R 652, 
Ashidabai v. Abdulla. 

(’10) 33 Mad 334,(339) : 5 Ind Cas 33 (37, 38) 
(DB), Paiamalai Mudaliyar v. South 
Jndian Export Co. (Transfer to defraud 
"creditors.) 

(’36) 23 AIR 1936 Nag 207 (208, 209) : ILR 


(1936) Nag 183 : 165 Ind Cas 76, Narayan 
Vishnooram v. Marutx Nago. (Do.) 

(T6) 3 AIR 1916 Mad 649 (651) : 29 Ind Cas 
583 (DB), Ummachakutti v. Ummirkutli. 
(Do.) 

(’25) 12 AIR 1925 Nag 73 (74) : 21 Nag L R 
21 : 82 Ind Cas 489, Ramprasad v. Jaska- 
ran. (Do.). 

(’ll) 35 Bom 438 (442) : 12 Ind Cas 362 (3G3) 
(DB), Sambu Hanmanta v. Nama Narayan 

(’93) 18 Bom 86 (90, 91) (DB), Lomba 
Gomaji v. Vishvanath Amrit. 

3. (’45) 32 AIR 1945 Mad 500 (501), Perumal 
Reddiar v. Suppiah Thevar. 

[A mortgaging property to B and then to C 
—C believing in good faith that A had 
title to property at time of mortgage 
paying off B’s mortgage—A found not 
to have title to property at time of mort¬ 
gage to C—C was entitled to redeem 
under Section 91 and therefore subrogat¬ 
ed to rights of B.] 

(’45) 32 AIR 1945 Mad 175 (176), Rama- 
krishna v. Venkatasami. 

[Purchaser paying off mortgages prior to 
sale deed—Sale becoming ineffective be¬ 
cause of prior sale deed to third person 
registered subsequently—Purchaser hav¬ 
ing bona fide believed that he has legal 
interest in property was entitled to be 
subrogated to the rights of the mortga¬ 
gee.] 

(’37) 24 A I R 1937 Mad 451 (453, 454) : 
172 Ind Cas 74 (DB), Kelu v. Chekkara 
Cheppan. (Mortgage by kamavan of tar- 
war—Assignee of mortgagee executing 
surrender deed in favour of person 
claiming to be karnavan of same tarwad 
—Such person paying off mortgage in 
bona fide belief of his right to do so— 
Such person held entitled to subrogation.) 

(’37) 20 Nag L Jour 159 (171, 172) (DB), 
Ishakalli v. Thakur Prasad. 

(’12) 15 Ind Cas 206 (210) (DB) (Mad), 
Narayana Kutti v. Pechiammal. 

(’23) 10 AIR 1923 Mad 392 (394) : 74 Lid 
Cas 416 (DB), Gopala Iyengar v. Munu x- 
chi Reddiar. (Per Spencer, J.) 

(’97) 21 Mad 143 (144) (DB), Syamala- 
rayudu v. Subbarayudu. (A mortgaged 
land to B—He then agreed to sell it to C 
but sold to D in whose favour he exe¬ 
cuted a conveyance bearing a date prior 
to the contract with C—C sued A and D 
to have the conveyance set aside and ni3 
contract specifically performed and a 
decree was passed in his favour—During 
the pendency of this suit D paid off B 
and then sued A and C to recover the 
money —Held, the payment was made 
bona fide and D stepped into the shoes of 
the mortgagee B.) 

(’ll) 10 Ind Cas 556 (558) <DB) (All), 
Kesri Mai v. Mobarak Hussain. 
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distinction between void and voidable transactions, but have held that 
if a person believes in good faith that he is entitled to redeem the mort¬ 
gage he would be entitled to the rights of the mortgagee by way of subro¬ 
gation or a like equitable principle. Some of them 4, rely upon the prior 
decision in Nasiruddin v. Ahmad Hussain. 5 In that case A, a manager 
of a joint Hindu # family, contracted to sell the family property to B. 
Subsequently, he *sold the land to C. C discharged a prior mortgage on 
the property. B sued for specific performance of his contract. In granting 
the decree their Lordships observed: 

“It seems that the appellants (C) have, in virtue of their claim 
to be purchasers, discharged mortgages upon the property. In res¬ 
pect of any money paid by way of such discharge, they are entitled 
to stand in the shoes of the mortgagees whom they have paid off.” 

It is submitted that there is nothing in the above decision to warrant the 
view that it proceeded on the ground of good faith, irrespective of whether 
the title was void or voidable. 

A distinction should be made between a transaction which is void 
or voidable and transaction which is only a sham or nominal one. A 
sham or nominal transfer is no transfer at all. A person claiming under 
such a transaction has no interest in the property and cannot claim the 
right of subrogation. 6 

Where a person entitled to the right of subrogation pays off a mort¬ 
gagee in possession and obtains possession from the mortgagee, he is 
entitled to hold the mortgage as a shield to a claim for possession by the 
real owner and cannot be ousted unless and until he has been redeemed. 
But where such a person enters into possssion by virtue of the transfer 
in his favour and the mortgage which he pays off does not give him any 
right to possession, he cannot use the payment of the mortgage-money as 
a shield to a suit for possession by the real owner but must surrender it 
to him. He can, however, enforce his rights under the mortgage in proper 
proceedings taken for that purpose. 7 


(’12) 16 Ind Cas 27 (28) (DB) (Mad), Rayilu 
Patter v. Annakutti 1\Iannadiar. 

(’08) 31 Mad 439 (441) : 18 Mad L Joui 
306 (DB), Chama Swami v. Padala 
Anandu. 

(’21) 8 AIR 1921 Mad 51 (54, 55) : 62 Ind 
Cas 291 (DB), Govinda Padayachi v. 
Lokanatha Aiyyar. (Belief must relate to 
the actual existence of an interest in the 
property and not in future acquisition 
of it.) 

(’34) 21 AIR 1934 Pat 681 (683) : 155 Ind 
Cas 870 (DB), Baban Misra v. Bishwa- 
nath Pande. (In such a case, if the 
plaintiff reversioner does not impute bad 
faith on the part of the purchaser, the 
latter is not bound to allege or prove 
good faith.) 

(’73) 19 Suth WR 422 (422, 423) (DB), 
Ramessur Pershad Narain Singh v. Dooh 
Chand. 

(’27) 14 A I R 1927 Mad 204 (205, 206) : 99 
•fad Caa 687, Ponnammal v. Pichai Thevan. 

(10) 6 AIR 1919 Mad 105 (107, 109) : 51 Ind 
Caa 57 (DB), Ammani Ammal v. Rama - 


swami. (Purchaser from trespasser re¬ 
deeming mortgage by true owner is en¬ 
titled to be subrogated.) 

4. (’37) 24 AIR 1937 Mad 451 (453) : 172 
I. C. 74 (DB), Kelu v. Chekkara Cheppan. 

(’37) 20 Nag L Jour 159 (172) (DB), Isha- 
kalli v. Thakur Prasad. 

5. (’26) 13 AIR 1926 P C 109 (110) : 97 Ind 
Cas 543 (PC). 

6. (’28) 15 AIR 1928 Mad 541 (542) : 111 
I C 690, Velayudhan v. Nallathambi. 

(’23) 10 AIR 1923 Mad 392 (399) : 74 Ind 
Cas 416 (DB), Gopala Iyengar v. Mum - 
machi Reddiar. (Per Devadoss, J.) 

(’14) 1 AIR 1914 Mad 371 (372) : 22 Ind Cas 
253 (DB), Karuppan Ambalagaran v. Md. 
Sakuth Levvai. (Nominal and collusive 
sale.) 

(’19) 6 AIR 1919 Mad 700 (703, 706) : 48 
Ind Cas 799 (DB), Nadhamuni lyyan v. 
Appu Odayan. 

7. (’37) 24 AIR 1937 All 119 (121) : I L R 
(1937) All 225 : 167 Ind Cas 648 (DB), 
Chotey Lai v. Sudershan Lai. 

(’33) 145 Ind Cas 277 (278) (DB) (All), 
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18. Redemption by trespasser.—Mere possession is not sufficient to 
support a claim of subrogation unless that possession is accompanied by 
some interest in the property which the person in possession is entitled 
to protect. 1 A trespasser who is ii* wrongful possession of the mortgaged 
property, paying off a mortgage-debt has no such interest and therefore 
cannot claim subrogation. 2 

. » 

19. Third paragraph.—As seen in Note 1 this paragraph deals with 
what is known as conventional or contractual subrogation. This class 
of subrogation arises, where a person advances money to the mortgagor 
to pay off a prior mortgage or charge under an agreement that he should 
be substituted for the mortgagee or the charge-holder and the mortgage 
or charge has been so paid off. Thus, in conventional subrogation, it is 
the mortgagor , and not the person advancing money, who redeems the 
mortgage with the money advanced by the latter, and the person ad¬ 
vancing money acquires a right of subrogation because there is an agree-' 
ment in his favour by the mortgagor that he should obtain that right. 
In other words, the right referred to usually as “conventional or con¬ 
tractual” subrogation is founded upon the principle of an agreement 
between a borrower and a lender that the lender shall be subrogated to 
the rights of the original creditor. 1 " 


This paragraph has to be distinguished from the first paragraph of 
the section. The difference is that the first paragraph deals with a person 
redeeming the mortgage and the third paragraph deals with a person who 
advances money with which the mortgage is redeemed. A person ad¬ 
vancing money may or may not be a person interested in the property. 
Where he has an interest in the property, but does not himself redeem the 
mortgage, he cannot claim subrogation under the first paragraph. 

In Hirasingh v. Jaisingh 1 Sulaiman, C. J., stated the distinction 
between the first and the third paragraphs of the section as follows: 

“The difference in the languages of the two paragraphs is obvious. 
The first paragraph refers to a person who redeems and, who on 
redeeming the property acquires the rights of the person whose 
mortgage he redeems. The third paragraph refers to a person who 
has advanced to a mortgagor money, with which the mortgage has " 
been redeemed who acquires the rights of the’ mortgagee whose 
mortgage has been redeemed. Thus, the third paragraph does not 
require that the person who has advanced to a mortgagor the money, 


Muhammad Hasnain v. Rustom Ali. 

(75) 7 N W P H C R 201 (202) (D3), 
Pana Ali v. Sadik Hossein. 

ISee (’29) 16 AIR 1929 P C 288 (289) : 120 
Ind Cas 650 (PC), Bijai Saran v. Rudra 
Bageshwari Prasad. (Mortgagees, whose 
mortgages are not usufructuary, cannot 
resist a suit for possession by a pur¬ 
chaser of the equity of redemption.)] 
Section 92 Note 18 

1. (’36) 23 AIR 1936 Mad 264 (265) : 162 
Ind Cas 34, Venkaiachalam v. Alagar- 
swami. (This however, may possibly be 
qualified if the discharge of the prior 
encumbrance was necessary to prevent 
an immediate dispossession.) 

[See also (’31) 18 AIR 1931 Mad 207 (213) : 
53 Mad 952: 129 Ind Cas 463 (DB), Sara- 
damba v. Pattabhiramayya. (Where a 


plaintiff’s alleged title is found to havi 
been false and he has not succeeded ir. 
showing that he held possession of tire 
property in good faith believing it to be 
true, a payment made to discharge a 
mortgage-debt does not stand on any 
better footing than a payment made to 
discharge an unsecured debt.)] 

2. (’37) 24 AIR 1937 Mad 451 (453) : 172 
Ind Cas 47 (DB), Mothachettiam Veetil 
Kelu v. Chekkara Cheppan. 

Note 19 

la. (’45) 32 AIR 1945 P C 23 ( 29) : 72 Ind 
App 39 ILR (1945) Kar (PC) 73 : 221 Ind 
Cas 408 (PC), Man Mohan Das v. Janki 
Prasad. 

1. *(’37) 24 AIR 1937 All 588 (594, 595) : 
I L R (1937) All 880 (892, 893) : 171 Ind 
Cas 153 (FB). 
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should himself have redeemed. All that it requires is that the money 
advanced by him should have been utilized for the purpose of redeem¬ 
ing the mortgage. That is why instead of the words ‘whose mort¬ 
gage he redeems’ as used in the first paragraph, we have the words 
‘whose mortgage has been redeemed.’ Now, it is well known that 
subrogation can arise in two ways: (1) by agreement and (2) by 
operation of law. The first paragraph deals with subrogation arising 
by operation of law and the third paragraph deals with subrogation 
by agreement. It is necessary that there should be an agreement for 
subrogation, that the agreement should be in writing and that it 
should be a registered instrument. It would be impossible to hold 
that these two paragraphs overlap each other, for the third para¬ 
graph requires certain stringent conditions which are not found in 
the first paragraph. They must therefore be mutually exclusive. 
The basic difference underlying these two paragraphs consists in 
this that the first paragraph refers to a person redeeming property 
and the third paragraph to a person who advances money with which 
a mortgage is redeemed.” 2 


Prior to the introduction of this paragraph in 1929, there was no 
provision dealing with conventional subrogation. But the right was 
recognised as existing, and was granted both where the agreement to 
subrogate was express 3 and where it was implied. 4. An agreement to 
subrogate was implied where it could be gathered that the parties intended 
to keep the mortgage alive. 6 Where there was no such agreement express 

Karruppan Chatty. (AIR 1929 Mad 860 


2. Also see the following cases: 

(’32) 19 AIR 1932 Oudh 54 (56) : 7 Luck 
237 : 134 Ind Cas 1093 (DB), Ram Hail 
v. Pohkar. 

(’39) 26 AIR 1939 Pat 375 (379) : 18 Pat 
342 : 183 Ind Cas 400 (DB), Kamalapati 
Devi v. Jageshwar Dayal. 

*(’09) 36 Cal 193 (219, 220, 221) : 1 Ind Cas 
913 (924) (DB), Gurdeo Singh v. Chanari- 
kah Singh. 

(’36) 23 AIR 1936 Rang 152 (156, 157) : 14 
Rang 494 : 163 Ind Cas 645 (DB), Bank of 
Chettinad Ltd. v. Ma Ba Lo. (Basis of 
the doctrine of equitable subrogation is 
a fictional agreement by quasi-lender 
with the debtor or creditor that he 
should receive and hold an assignment 
of the debt and security.) 

3. t (’40) 27 AIR 1940 P C 38 (44) : I L R 
(1940) 1 Cal 291 : I L R (1940) Kar (P C) 
82 : 67 Ind App 82 : 186 Ind Cas 1 (PC), 
Janki Nath v. Pramatha Nath. 

(’38) 25 AIR 1938 Bom 386 (387, 388) : 177 
Ind Cas 657 (DB), Chunilal Deepchand 
v. Btbnbai Gulam Husein. (Express ag¬ 
reement—Case pending when S. 92 came 
into force—Subrogation allowed in the 
absence of a registered deed holding that 
the new S. 92 was not aoplicable.) 

(’37) 24 AIR 1937 Cal 194 (199) : 171 Ind 
Cas 747 (DB), Pramatha Nath v. Janaici 
Nath. (Affirmed in AIR 1940 P C 33 : 
I L R (1940) 1 Cal 291 : I L R (1940) Kar 
(P C) 82 : 67 Ind App 82 (P C).) 

4. t(’34) 21 AIR 1934 Mad 256 (257) : 150 

Ind Cas 1126 (DB). Venkatachari v 


followed.) 

(’27) 14 AIR 1927 Mad 1180 (1181) : 107 
Ind Cas 417 (DB), Munuswami Mudali v. 
Jawarmal Sowcar. 

(’16) 3 AIR 1916 All 44 (46) : 35 Ind Cas 
647 (DB), Urarai Lai v. Mt. Rukmin 
Kuar. 

(’19) 6 AIR 1919 All 138 (139) : 41 All 372 : 
50 Ind Cas 375 (DB), Gulzari Lai v. Aziz 
Fatima. (In certain cases the agreement 
may be presumed from the circumstances 
of the transaction.) 

(’22) 9 AIR 1922 Pat 92 (95) : 65 Ind Cas 
801 (DB), Mohamad Musa v. Edal Singh. 
(Per Bucknil, J.) 

(’25) 12 AIR 1925 Nag 21 (23) : 87 Ind Cas 
264, Narayan v. Syed Hafiz. 

(’10) 7 Ind Cas 980 (981) (DB) (Cal), Tare. 
Sundari Debi v. Khedan Lai. 

(’38) 25 AIR 1938 Mad 161 (162, 163) : 176 
Ind Cas 976-(DB), Oonamalai Ammal v. 
Narasimha Rao. (A advancing money 
to B, to pay off a mortgage on under¬ 
standing that B would execute mortgage 
in favour of A to secure repayment— 
Deed not executed— A still held entitled 
to equitable subrogation.) 

(’24) 11 AIR 1924 Oudh 85 (90) : 73 Ind 
Cas 113 (DB), Lutar Ram v. Lai Ranjil 
Singh. 

5. See Note 2 and also the undermentioned 
cases: 

(’47) 34 AIR 1947 Mad 18 (29) : 230 Ind 
Cas 387 (DB), Nachappa v. Samiappa. 

[Conventional subrogation—Earlier mort- 
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or implied, the mere fact that the money borrowed by a debtor was used 
to pay off a prior mortgage did not entitle the lender to the benefit of 
the discharged security. 6 A mere stranger who had lent money to the 
mortgagor to redeem the mortgage and who was neither a surety of the 
mortgage debt nor interested in the property had in order to succeed on 
the equitable doctrine of subrogation to prove that there was an agree¬ 
ment between him and the debtor or the creditor that he should receive 
and hold an assignment of the debtras security. 6 * In some cases 7 the 


gages paid off with money advanced b> 
later alienee—Intention to keep eariiei 
mortgages alive for later alienee—Inten¬ 
tion amounts to contract express or im¬ 
plied that later alienee should be subro¬ 
gated.] 

(’33) 20 AIR 1933 Cal 482 (485) : 145 ind 
Cas 295 (DB), Sarat Cha'iidra v. Promo- 
tha Nath. (Subsequent mortgagee pay¬ 
ing off prior mortgage must be assumed 
according to rule of justice, equity, and 
good conscience to have intended to keep 
the first mortgage alive and is entitled to 
stand in the position of prior mortgagee.) 

6. t(’17) 4 AIR 1917 Low Bur 168 (171) : 
36 Ind Cas 992 (DB), Ma Pyu v. V. R. N. E. 
Chetty Firm. 

( 32) 19 AIR 1932 Oudh 255 ( 260) : 8 Luck 
40 : 139 Lid Cas 64 (DB), Said Ahmad v. 
Pai-tab Narain Singh. (Mortgage exe¬ 
cuted to discharge prior mortgage—Money 
left in mortgagee's hand for that purpose 
—Mortgagor to be personally liable for 
any excess found due—No intermediate 
encumbrance—Intention held to extinguish 
mortgage and no subrogation allowed.) 
(’17) 4 AIR 1917 Pat 417 (419) : 39 Ind Cas 
500 (DB), Mahabir Prasad v. Mt. Bibi 
Nagin. (Charge whether to be extin¬ 
guished or kept alive depends on inten¬ 
tion of parties.) 

[See also (’09) 12 Oudh Cas 285 (287) : 4 
Ind Cas 21 (22), Sheo Nandan v. Shambhu 
Ratan. (Case under S. 74, now repealed 
by the amending Act of 1929.)] 

6a. (’45) 32 AIR 1945 PC 23 (29, 30) : 72 
Ind App 39 : ILR (1945) Kar (PC) 73 : 
221 Ind Cas 408 (PC), Man Mohan Das 
v. Janki Prasad. 

7. *(’24) 11 AIR 1924 P C 36 (38) : 47 Mad 
190 : 51 Ind App 140 : 79 Ind Cas 592 
(PC), Ayyareddi v. Gopalakrishnayya. 

(’10) 8 Ind Cas 657 (659) (DB) (Cal), Ram 
Saran Singh v. Khakan Singh. 
f (’20) 7 AIR 1920 Mad 941 (943) : 58 Ind 
Cas 813 (DB), Chidambara Nadan v. 
Muni Nagendrayyan. (Subsequent en¬ 
cumbrancer paying off prior encumbrance 
with consideration money—Presumption 
is that he does so with intention to keep 
prior encumbrance alive.) 

(13) 18 Ind Cas 487 (488) (DB) (Low Bur), 
Nachiappa v. Periacurpan. 
t ('33) 20 AIR 1933 Mad 398 (399) : 56 Mad 
517 : 143 Ind Cas 780 (DB), Krishna- 
murthi Chettiar v. Sathappa Chettiar. 


(’24) 11 AIR 1924 Oudh 374 (376) : 81 Ind 
Cas 581; Gokul Prasad v. Sukru. 

(’23) 10 AIR 1923 Pat 199 (200) : 71 Ind Cas 
940 (DB), Jai Pragash Singh v. Rupman- 
jari Dasi. (Evidence showed that money 
advanced went partly to satisfy the prior 
mortgage—Lender not even aware of 
prior mortgage—No subrogation in ab¬ 
sence of intention.) 

(’32) 19 AIR 1932 Oudh 314 (317) : 7 Luck 
26 : 139 Ind Cas 626 (DB), Ram Sahai 
v. Kunwar Sah. 

( 09) 5 Low Bur Rul 138 (139, 140) : 4 Ind 
Cas 1032 (1034) (DB), Soobramania 

Chetty v. Aga Rajat Ali Khan. 

(’20) 7 AIR 1920 Pat 251 (254) : 58 Ind Cas 
489 (DB), Baijnath Goenka v. Daleep 
Narain. 

( 29) 16 AIR 1929 Pat 325 (327) : 8 Pat 360 : 
118 Ind Cas 730 (DB), Durga Missir v. 
Baijnath Saran. 

(’28) 15 AIR 1928 Mad 703 (704, 705) : 111 
Ind Cas 266 (DB), Audi Thevan v. Naga - 
yasami Chettiar. (Intention to keep alive 
the mortgage paid off need not be ex¬ 
press—Person paying need not have 
notice of the intermediate encumbrance.) 

(’09) 1 Ind Cas 264 (279) (DB) (Cal), De- 
bendra Nath v. Abdul Samed. 

(’91) 13 All 581 (585) : 1891 All W N 193 
(194) (SB), Tulsa v. Khubchand. (Inten¬ 
tion was held to be to keep alive the 
mortgage.) 

(’18) 5 AIR 1918 Pat 299 (300) : 44 Ind Cas 
726 (DB), Benode Behan v. Hira Singh. 

(’85) 1885 All W N 21 (24) (DB), Ajudhia 
Prasad v. Dulari Lai. (On facts held . 
that there was no intention to keep prior 
mortgage alive.) 

(14) 1 AIR 1914 All 443 (444) : 23 Ind Cas 
827 (DB), Har Narain v. Har Prasad. 
Simple mortgage to pay off prior usufruc¬ 
tuary mortgagee out of the consideration 
—Mortgagor taking possession of property 
— Held, there was no intention to keep 
alive prior mortgage for the benefit of 
simple mortgagee.) 

(’96) 1896 Bom P J 629 (629, 630) (DB), 
Raoji v. Narayan. 

* (’84) 10 Cal 1035 (1046) : 11 Ind App 126 
(PC), Gokuldas v. Puranmal. 

(’02) 29 Cal 25 (30) (DB), Bhikku v. Shujat 
Ali. 

(’06) 33 Cal 1133 (1154) : 4 Cal L Jour 121 
(DB), Jagatdhar Narain Prasad v. A. M. 
Brown. 
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question whether a person who advanced money to the mortgagor for- 
paying off a prior mortgage was subrogated to the rights of the mort¬ 
gagee, was held to be governed by the rule of intention referred to in 
Note 2 above. Under this section, there can be no subrogation in such 
cases unless there is an agreement therefor and the agreement is evi¬ 
denced by a registered instrument . 8 The right can no longer be claimed 
or granted as before 1929, on very slight evidence or what may be 
described as the semblance of an agreement evidence. 8 * The money must 
be advanced to the mortgagor and the mortgagor must have agreed, by a 
registered instrument to the subrogation. sb 

In cases where the person advancing money takes a mortgage or 
sale of the mortgaged property for the amount he has advanced, an 
agreement to subrogate can be effected by the same deed of mortgage 
or sale, by introducing a recital to that effect. 9 

19a. Renewal of mortgage.—See under Note 20. 

20. Person who has advanced money to a mortgagor.—The words 
“who has advanced to a mortgagor money” will include not only a simple 


(1900) 4 Cal W N 769 (775) (DB), Amur 
Chandra v. Goloke Chandra. (Presump¬ 
tion in absence of any evidence to the 
contrary is that prior mortgage is in¬ 
tended to be kept alive—Hence slight 
evidence is sufficient to prove such inten¬ 
tion.) 

(’96) 19 Mad 105 (107) (DB), Koopmia 
Sahib v. Chidambaram Chetti. (On facts 
held that intention of the parties was to 
extinguish the prior mortgage.) 

(’34) 21 AIR 1934 Lah 806 (806) : 154 lad 
Cas 706, Abdul Majid v. Bhagwat Kishore. 
(Taking back paid up prior mortgage- 
deeds shows intention to keep those 
mortgages alive.) 

(’33) 20 AIR 1933 Lah 810 (811) : 146 Lid 
Cas 679 (DB), Tulsi Ram v. Radha 
Kishen. 

(’22) 9 AIR 1922 Pat 181 (182) : 1 Pat 332 : 
67 Ind Cas 221 (DB), Ram Narain Lai 
v. Sahdeo Singh. 

Also see S. 101, Note 1. 

8. (’46) 33 AIR 1946 Mad 145 (146) : 224 
Ind Cas 208, Musali Ammal v. Chella- 
perumal. 

[Sale in execution of prior mortgage—Set¬ 
ting aside under O. 21, R. 89, C. P. Code 
—Deposit made with money realised by 
private sale—Subsequent suit by puisne 
mortgagee—Right of private purchaser to 
subrogation—No subrogation in absence 
of registered instrument by mortgagors 
giving the right of subrogation.] 

(’38) 25 AIR 1938 Bom 115 (119) : 174 Ind 
Cas 188 (DB), I sap Bapuj i v. Umarji 
Abraham. 

(’38) 25 AIR 1938 Bom 386 (387) : 177 Ind 
Cas'657 (DB), Chunilal Deepchand v. 
Bibubai Gulam Husen. 

t (’36) 23 AIR 1936 Mad 171 (172) : 59 Mad 
359 : 160 Ind Cas 137 (FB), Lakshmi 


Amma v. Shankara Narayana. 

1 (’38) 25 AIR 1938 Pat 532 (533) : 17 Pat 
666 : 176 Ind Cas 655 (DB), Bansidhar 
Dhandhania v. Kalroo Mandar. 

(’34) 21 AIR 1934 Oudh 213 (219) : 9 Luck 
717 : 149 Ind Cas 84 (DB), Mahomed 
Raza v. Bilqis Jehan Begam. 

(’32) 19 AIR 1932 Oudh 54 (57) : 7 Luck 
237 : 134 Ind Cas 1093 (DB), Ram Hait v. 
Phokar. 

*(’42) 29 AIR 1942 Mad 751 (752, 753) : 204 
Ind Cas 441, Muthuswami v. Ramaswami. 
(In absence of registered agreement no 
charge can be given even on equitable 
grounds as it would defeat object of 
amendment of 1929.) 

Also see Note 22. 

8a. (’45) 32 AIR 1945 PC 23 (30) : 72 Ind 
App 39 : ILR (1945) Kar (PC) 73 : 221 
Ind Cas 408 (PC), Man Mohan Das v. 
Janki Prasad. 

8b. (’45) 32 AIR 1945 PC 23 (29, 30) : 72 
Ind App 39 : ILR (1945) Kar (PC) 73 : 
221 Ind Cas 408 (PC), Man Mohan Das 
v. Janki Prasad. 

[Mortgage of idol’s property by one of 
managers along with others claiming the 
property as their own, to pay off mort¬ 
gage decree against idol—Mortgagors ag¬ 
reeing to the lender being subrogated to 
decree-holder’s rights—Mortgagee not 
entitled to subrogation.] 

9. (’40) 27 AIR 1940 P C 38 (44) : I L R 
(1940) 1 Cal 291 : I L R (1940) Kar (P C) 
82 : 67 Ind App 82 : 186 Ind Cas 1 (PC), 
Janki Nath v. Pramotha Nath. 

(’42) 29 AIR 1942 Pat 166 (168, 169) : 198 
Ind Cas 3 (DB), Ram Lagan v. Ram Bilo- 
chan. 

t(*39) 26 AIR 1939 Mad 949 (956, 957) 
189 Ind Cas 435 (DB), Subbarayudu v 
Lakshminarasamma. 
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creditor 1 but also a mortgagee 2 or a vendee 3 who has advanced money 
to the mortgagor in consideration of his mortgage or sale as the case may 
be. According to a Full Bench case of the Nagpur High Court, 4, however, 
the expression will not apply to the case of a vendee, as, in the case 
of a sale, it cannot be said that the money has been advanced, the word 
really contemplating a loan and the relation of a debtor and creditor. 
Such an interpretation of the expression “advanced” is, it is submitted, 
against the general trend of the judicial decisions. 

It was held in the undermentioned case 6 that the words do not refer 
to mortgagee who has advanced money on a subsequent mortgage for 
the purposes of redeeming a prior mortgage in his own favour. A con¬ 
trary view, however, was expressed in Kanhaiya Lai v. Gulab Singh, 6 
in which it was held that, on principle, it made no difference whether 
the money raised under a later mortgage was applied in satisfaction of 
the earlier mortgage of a third person or in satisfaction of an earlier 
mortgage of the subsequent mortgagee himself. This view accords’ also 
with a Full Bench decision of the Allahabad High Court in Munna Lai v. 
Chunni Lai 1 in which it was held that the renewal of a first mortgage 
after a second mortgage in favour of another will entitle the renewed 
mortgage to priority over the second mortgage. 

It has been held that the word “mortgagor” in the expression “A per- • 
son who has advanced money to a mortgagor” in paragraph 3 must be 
understood to mean the original mortgagor who was personally bound to 
pay and his legal heir. 8 But this view does not seem to be correct in 
view of the new S. 59A which has not been referred to in the judgment. 


21. “Mortgage has been redeemed. ,, —In Janki Nath Roy v. 
Pramatha Nath Roy 1 the Judicial Committee interpreted the expression 
the mortgage has been redeemed” in the third paragraph as “payment 
off of the mortgage-money.” Negativing the contention that redemption 
was only complete when a re-conveyance or what in India takes the place 


Section 92 Note 20 

1. (’37) 24 AIR 1937 All 588 (595) : I L R 
(1937) All 880 : 171 Ind Cas 153 (FB), 
Hira Singh v. Jai Singh. 

7 (’39) 26 AIR 1939 Mad 949 (956) : 189 
Ind Cas 435 (DB), Subbarayudu v. 

Lakshminarasamma. 

[See also (1879) 11 Ch D 1 (18) : 48 L J Ch 
168 : 27 W R (Eng) 851 : 40 L T 640, 
Cracknall v. Jansan. (Under English law, 
such person is treated as equitable as¬ 
signee.)] 

2. ('37) 24 AIR 1937 All 588 (595) : I L R 
(1937) All 880 : 171 Ind Cas 153 (FB), 
Hira Singh v. Jai Singh. (Impliedly over¬ 
ruling A I R 1936 All 336.) 

t (’39) 26 AIR 1939 Mad 949 (956) : 189 Ind 
Cas 435 (DB), Subbarayudu v. Lakshmi¬ 
narasamma. 

(’36) 23 AIR 1936 Mad 171 (172) : 59 Mad 
359 : 160 Ind Cas 137 (FB), Lakslimi 
Amma v. Sliankara Narayana Menon. 
(Per Cornish, J.) 

[See also (’40) 27 AIR 1940 Pat 620 (621) : 
188 Ind Cas 417 (DB), Mohan Prasad v. 
Govind Sahu.l 

3. (’37) 20 AIR 1937 All 588 (595. 596) : 


I L R (1937) All 880 : 171 Ind Cas 153 
(FB), Hira Singh v. Jai Singh. 

(’39) 26 AIR 1939 Mad 949 (956) : 189 Ind 
Cas 435 (DB), Subbarayudu v. Lakshmi¬ 
narasamma. 

4. (’37) 24 AIR 1937 Nag 372 (375) : ILK 
(1938) Nag 206 : 172 Ind Cas 142 (FB), 
Taibai Laxmanrao v. Wasudeorao Gan- 
gadhar. 

5. (’40) 27 AIR 1940 Pat 64 (65) : 184 Ind 
Cas 825, Surya Narain v. Ram Tarak. 

6. (’33) 20 AIR 1933 Oudh 9 (12) : 7 Luck 
655 : 138 Ind Cas 206 (DB). 

7. (’45) 32 AIR 1945 All 239 (243) : ILR 
(1945) All 733 (FB). 

[Mortgagor can renew prior mortgage 
without consent of mesne mortgagee (Per 
Iqbal Ahmad C.J., Allsop and Hamilton 
JJ.; Verma J. contra.] 

8. (’47) 34 AIR 1947 Mad 18 (28) : 230 Ind 
Cas 387 (DB), Nachavpa v. Samiappa. 

Section 92 Note 21 

1. (’40) 27 AIR 1940 P C 38 (44) : ILR 
(1940) 1 Cal 291 (307) : ILR' (1940) 
Kar (P C) 82 : 67 Ind App 82 : 186 Ind 
Cas 1 (PC). * 
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of re-conveyance, is made, their Lordships observed as follows: ' " 

“This contention, however, loses sight of the distinction between 
the redemption of a mortgage and the redemption of the property 
mortgaged. In their Lordships’ opinion, it is clear that the words 
in the section, “mortgage has been redeemed,” refer merely to the 
payment off of the mortgage-money, and not to an extinction of the 
mortgagees’ rights over the mortgaged property. If such rights had 
become extinguished, there would be none to which the person ad¬ 
vancing the money, could be subrogated. The fourth paragraph 
moreover seems to contemplate that a mortgage may be redeemed 
in part, and this clearly shows that by redemption is meant no more 
than payment of the mortgage-money.” 


The fourth paragraph relates to the right of subrogation both under the 
first and the third paragraphs, and it is conceived that though the first 
paragraph uses the expression “on redeeming property subject to the 
mortgage” it must, in the light of the observations of their Lordships 
quoted above, be interpreted to mean nothing more than mere payment 
of the mortgage-money. 

Where the mortgaged property has been sold in execution of the 
mortgage decree but the sale is set aside under C.P.C., O. 21 R. 89 and 
the mortgage discharged with the money advanced by the creditor, the 
creditor may be subrogated under paragraph 3. The fact that the mort¬ 
gage is discharged after the decree and sale on the mortgage does not 
affect the question. 2 


22. Sale or mortgage to pay off prior mortgage—Whether the first 
or the third paragraph applies.—The subject may be discussed with 
reference to the following illustrative classes of cases: 


Illustration 1. 

A mortgages property worth Rs. 2000, to B for Rs. 1800 and 
then sells the property to C for Rs. 200 subject to B s incumbrance. 
C pays Rs. 1800 to B in discharge of the mortgage. 

In this case, C as a purchaser of equity of redemption is a person 
interested in /the property and pays B from his own pocket in order to 
protect his own interest. He comes under the first paragraph and is 
entitled to the right of subrogation, if he has not himself covenanted to 
pay the amount. 1 

Illustration II. 

A mortgages property worth Rs. 2000, to B for Rs. 1800 and 
then sells the same to C for Rs. 2000 free of incumbrances . A receives 
the whole consideration of Rs. 2000 and pays B Rs. 1,800 in discharge 

of his mortgage. 

In this case, the mortgagor himself redeems the mortgage, and the 
question of subrogation under the first paragraph does not arise. C, how¬ 
ever, may be entitled to a right of subrogation under the third para¬ 
graph, if A has by a registered instrument agreed that C should be so 
subrogated . 2 The right of subrogation under the first paragraph may 

224 Ind Cas 208, Musali Ammal v. Ch&lla- 
perumal. 

Sale in execution of prior mortgage— 
Setting aside under O 21 R 89 C P Code 
—Deposit made with money realised by 

3 T. P.—95 


2. (’47) 34 AIR 1947 Mad 18 (31) : 230 
Ind Cas 387 (DB), Nachappa v. Samiappa. 

Section 92 Note 22 
K. See Note 13. 

2. [See (’46) 33 AIR 1946 Mad 145 (146) : 
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also arise, if A fails to pay off B and C is compelled to pay off B, in order 
to protect his own interest. In this case, C is a person interested in the 
property and is out of pocket to the extent of Rs. 1800 in excess of what 
he has paid to A as consideration for his sale. 

Illustration III. 

A mortgages property worth Rs. 2000 to B for Rs. 1800 and 
then sells the same to C for Rs. 2,000, free of incumbrance but leaves 
Rs. 1800 in the hands of C for paying off B, and C accordingly pays 
him off. 

In this case, what C pays to B is really part of the purchase-money, 
that is, A’s money. It is, therefore, really A, the mortgagor, who 
redeems. 3 There can be no question of subrogation under the first 
paragraph. But the money with which A pays off B comes from C. 
C is therefore a person who has advanced money to A, the mortgagor, 
and will be entitled to claim subrogation under the third paragraph, only 
if A has, by a registered instrument, agreed that C shall be so subrogated. 4 ' 

Illustration IV. 

A mortgages property worth Rs. 2000 to B for Rs. 1800 and 
then mortgages the same to C for Rs. 2000. A receives the whole 
consideration and pays off B. 

In this case there can be no question of subrogation under the first 
paragraph inasmuch as the mortgagor himself has redeemed the mort¬ 
gage. The right may arise under the third paragraph, if A agrees by 
a registered instrument that C should be subrogated to the rights of B.+* 
C will be entitled to claim subrogation under the first paragraph only if 
A fails to pay off B and he is required to redeem B in order to protect his 
own interest. 6 


private sale—Private purchaser not en¬ 
titled to subrogation in absence of regis¬ 
tered instrument conferring such right on 
him.] 

See Note 19. 

3. (’37) 24 AIR 1937 All 588 (595) : I L R 
(1937) All 880 : 171 Ind Cas 153 (FB), 
Hira Singh v. Jai Singh. 

( 39) 26 AIR 1939 Mad 949 (956) : 189 Ind 
Cas 435 (DB), Subbarayudu v. Laksmi - 
narasamma. 

(’37) 24 AIR 1937 Nag 372 (375) : I L R 
(1938) Nag 206 : 172 Ind Cas 142 (FB), 
Taibai Bobde v. Wasuderao Deshpande. 
(Overruling AIR 1936 Nag 32 : 31 Nag 
L R Sup 154, according to which it was 
C who redeemed.) 

(’38) 25 AIR 1938 Pat 532 (533) : 17 Pat 666 : 
176 Ind Cas 655 (DB), Bansidhar Dhan- 
dhania v. Kalroo Mandar. 

4. t(’37) 24 AIR 1937 All 588 (595) : I L R 
(1937) All 880 : 171 Ind Cas 153 (FB), 
Hira Singh v. Jai Singh. 

(’39) 26 AIR 1959 Mad 949 (956) : 189 Ind 
Cas 435 (DB), Subbarayudu v. Lakshmi- 
narasamma. 

t(’38) 25 AIR 1938 Pat 532 (533) : 17 Pat 
666 : 176 Ind Cas 655 (DB), Bansidhar 
Dhandhvnia v. Kalroo Mandar. 


(’41) 28 AIR 1941 Bom 153 (155) : 194 Ind 
Cas 632 (DB), Vith+ldas Bhagwandas v. 
Tukaram Vithoba. 

{See (’47) 34 AIR 1947 Mad 18 (29) : 230 Ind 
Cas 387 (DB), Nachappa v. Samiappa. 
hi this case, which was decided accord¬ 
ing to the law prior to the amendment 
of the section in 1929, the vendee was 
held to be subrogated to the rights of the 
mortgagee paid off by him on the princi¬ 
ple of implied intention to keep alive the 
mortgage—See also Note 19.] 

4a. [See (’45) 32 AIR 1945 P C 23 (29) : 72 
Ind App 39 : ILR (1945) Kar (PC) 73 : 
221 Ind Cas 408 (PC), Man Mohan Das v. 

Janki Prasad. , 

Mortgage decree against idol—Mortgage ot 
idol’s property by manager and some 
other’s claiming property as their own, 
for paying off the mortgage decree—^Ag¬ 
reement by these persona granting subro¬ 
gation rights—No such rights created 
because it is only a mortgagor that can 
borrow money for paying off a prior 
mortgage and confer on the tender by 
registered instrument rights of subroga¬ 
tion.] 

5. See Note 19, 
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In Sitaram v. Kartar Singh G it was, however held by the High Court 
of Lahore that the payment to the prior mortgagee (B) though by the 
hand of the mortgagor (A) must be regarded as having been made by C 
and that C could claim subrogation on the basis of the payment. It is 
submitted that this view is not correct on principle. 


Illustration V. 

A mortgages property worth Rs. 2000 to B for Rs. 1800 and then 
mortgages the same to C for Rs. 2000, A receiving only Rs. 200, and 
leaving the balance with C himself who pays off B with that amount. 


In this case, when C pays to B, he pays only A’s money, and not his 
own. It is, therefore, only A who redeems the mortgage, C being consi¬ 
dered merely as the hand of A. 6 7 So, the question of subrogation under 
the first paragraph will not arise. C, however, may, as a person advanc¬ 
ing money to A, be entitled to claim the right of subrogation under the 
third paragraph, if A has agreed by a registered instrument that C shall 
be so subrogated. 8 


According to a Full Bench of the High Court of Madras 9 the reason 
why C cannot claim subrogation under the first paragraph is not that the 
payment must be regarded as a payment by the mortgagor himself, but 
that that paragraph applies only where a person having a pre-existing 
interest in the mortgaged property pays off the mortgage, and not where 
he gets the interest for the first time by advancing money to the mort¬ 
gagor to enable him to pay off the mortgage. Varadachariar, J., observed 
as follows: 

“There is a well established distinction between cases in which 
a person who has a pre-existing interest in property, pays off a prior 
charge on that property for the protection of his own interest, and 
cases in which a person acquires an interest in property only by 
reason of his advancing money to pay off an existing mortgage-debt. 
It seems to me that clause (1) of S. 92 must be held to relate to the 
first type of cases above referred to and clause (3) to the second 
type.” 


It is submitted that this view introduces restrictions not warranted by 
the words of the section. A person advancing money and taking a sale 
or mortgage from the mortgagor is a person having an interest in the 
property and is entitled to redeem under S. 91; and if he is to be consi¬ 
dered as redeeming the earlier mortgage with his own money (as the 


6. (’33) 20 AIR 1933 Lah 416 (417) : 146 
Ind Cas 239 (DB). 

7. (’37) 24 AIR 1937 All 588 (594, 595) : 
I L R (1937) All 880 : 171 Ind Cas 153 

. (FB), Hira Singh v. Jat Singh. (AIR 
1932 All 489 : 54 All 897 (FB) overruled.) 

(’39) 26 AIR 1939 Mad 949 (956) : 189 Ind 
Cas 435 (DB), Subbarayudu v. Lakshmi- 
narasamma. 

(’42) 29 AIR 1942 Bom 98 (100) I L R 
(1942) Bom 169 : 199 Ind Cas 718 (DB), 
Narayan Diwakarapp v. Parameshwa- 
rappa. 

(’41) 28 AIR 1941 Lah 53 (55) : 194 Ind Cas 
297, Sham Lot v. Chhaju Ram. 

8. (’37) 24 AIR 1937 All 588 (596) : ILR 

(1937) AH 880 : 171 Ind Cag 153 (FB), 


Hira Singh v. Jai Singh. (AIR 1932 All 
489 : 54 AU 897 (FB) and AIR 1936 All 
336 overruled.) 

( 39) 26 AIR 1939 Mad 949 (956) : 189 Ind 
Cas 435 (DB), Subbarayudu v. Lakshmi- 
narasamma. 

(’40) 27 AIR 1940 All 237 (239) : I L R 
(1940) All 141 : 188 Ind Cas 328 (DB), 
Chunni Lai v. Lakshmi Chand. 

9. (’36) 23 AIR 1936 Mad 171 (172, 174) : 59 
Mad 359 : 160 Ind Cas 137 (FB), Lakshmi 
Amnia v. Shankara. 

[See also (’42) 29 AIR 1942 Mad 751 (752) : 
204 Ind Cas 441, Muthuswami Chettiar v. 
Ramaswami Samiyar. (Following AIR 
1936 Mad 171 : 59 Mad 359 (FB).)] 
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Full Bench assumes) there is no reason why the first paragraph should 
not apply. Again, suppose in the above illustration, C has to pay Rs. 2,200 
instead of Rs. 1,800, to B. It is obvious that C cannot, if the distinction 
pointed out by the Full Bench is correct, claim subrogation even as re¬ 
gards Rs. 400 which he had paid over and above the amount undertaken 
to be paid by him, unless he’has a registered agreement in his favour—a 
conclusion is obviously not correct. 10 

It has also been held by a Full Bench of the Chief Court of Oudh 11 
that C, in the above illustration, when he pays off B must be regarded 
as redeeming B with his own money and could, therefore, claim subro¬ 
gation under the first paragraph of the section. The reason given is that 
the case of a mortgage differs from that of a sale, in that the unpaid 
consideration money in the hands of the mortgagee cannot be considered, 
as in the case of a sale, as belonging to the mortgagor. A similar view 
has also been taken in the undermentioned cases. 12 It is submitted that 
this view is not correct. It may, no doubt, be correct to say that as long 
as a portion of the consideration money in the hands of the mortgagee 
remains unpaid, it is the mortgagee’s money, but still, when it is paid 
to the prior mortgagee, B, it is paid as mortgage consideration and there¬ 
fore as the mortgagor s money. As has been rightly pointed out by 
Bennet, J., in his dissenting judgment in the Oudh Full Bench case, there 
is a very definite pronouncement as early as 1883 by their Lordships of 
the Privy Council in Moheshlal v. Mohant Bawan Das 13 on the question 
of title to the money left with the mortgagee for the purpose of paying 
off the prior mortgage; their Lordships in that case observed: 

“Although the money was paid by the plaintiff’s (C’s) gomashta 
to Lachminarain’s (B’s) estate, it was paid with the money borrowed 
from the plaintiff (C) by Mangal (A), and for which Mangal (A) was 
liable to him (B). The mortgage was therefore paid off by Mangal 
(A), and not by the palintiff (C).” 


In a recent case, 14 decided by the High Court of Bombay, A who 
was a mortgagee in possession of some lands of B, sued B on a money 
claim and attached before judgment the above lands amongst others. 
Subsequently, B mortgaged the above lands to C and left a part of the 
consideration with C to redeem A’s mortgage^ On such redemption, C 


10. (’37) 24 AIR 1937 All 588 (594, 595) : 
I L R (1937) All 880 : 171 Ind Cas 153 
(FB), Hira Singh v. Jai Singh. (Where 
mortgagee or vendee pays sum in addi¬ 
tion to what he is under his contract 
bound to pay, he is paying his own mo¬ 
ney.) 

H. (’42) 29 AIR 1942 Oudh 260 (261) : 17 
Luck 755 : 200 Ind Cas 146 (FB), Abdul 
Hamid v. Lola Ram Kumar. (Per Full 
Bench; Bennet, J., contra.) 

12. (’37) 171 Ind Cas 423 (425) (Oudh), 
Narsingh Misra v. Raj Bahadur Singh. 
(Overruled in AIR 1941 Oudh 226 on diffe¬ 
rent ground.) 

(’35) 22 AIR 1935 Oudh 399 (401) : 11 Luck 
224 : 155 Ind Cas 905 (DB), Sukhram Dass 
v. Mahbub Khan. (It is doubted whether 
the sum left with the mortgagee to pay 
off a prior mortgage should be held to be 
money belonging to the mortgagor.) 


(’33) 20 AIR 1933 Nag 155 (157) : 30 Nag 
L R 164 : 144 Ind Cas 217, Mohanlal v. 
Md. Sujat. (When an amount is specifi¬ 
cally set apart for redemption of the first 
mortgage, it cannot be treated as absolute¬ 
ly belonging to the mortgagor for even 
if he himself had taken money he would 
have been bound to apply it to the dis¬ 
charge of the first mortgage.) 

(’31) 18 AIR 1931 Nag 138 (141) : 133 Ind 
Cas 395, Harlal v. Lala Prasad. (Mort¬ 
gage to pay off prior mortgage—Money 
utilized for redeeming prior mortgagee 
Subsequent mortgagee held acquired 
rights of subrogation under S. 74.) 

13. (’83) 9 Cal 961 (977) : 10 Ind App 62 
(PC). 

14. (’42) 29 AIR 1942 Bom 227 (231) : 202 
Ind Cas 392 (DB), Vishnu Balkrishna v. 
Shankareppa Wagarati. 
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was himself to take possession of the mortgage lands. C deposited the 
amount in Court and presented an application under S. 83. A accepted 
the amount in full satisfaction of the mortgage-debt and delivered pos¬ 
session to C. Subsequently, A obtained a decree in his money suit and 
wanted to sell the mortgaged lands in execution. C claimed that the 
property should be sold subject to the prior charge acquired by subro¬ 
gation under the first paragraph. On behalf of A, it was contended that 
as the money was left with C for redeeming A, the deposit was made 
only as an agent of the mortgagor. The first paragraph therefore could 
not apply, nor could C claim subrogation under the third paragraph as 
there was no registered agreement. It was held that as A accepted the 
deposit from C as made by a person entitled under S. 91 to sue for redemp¬ 
tion he could not now be permitted to say that the deposit was not by C 
on his own behalf but as ail agent of the mortgagor. C was therefore en¬ 
titled to subrogation under the first paragraph. 


23. Fourth paragraph—Mortgage must be redeemed in full.—The 
last paragraph of the section provides that the right of subrogation shall 
not be claimed unless the mortgage in respect of which the right is 
claimed has been redeemed in full. 1 The object of this provision is to 
avoid complications and difficulties in apportioning the claims arising 
from subrogation. 2 Before the introduction of this paragraph in 1929 
there was no provision similar to this paragraph and the judicial decisions 
were not unanimous on the point. The general trend was that in order 
to entitled a person to a right of subrogation there must be complete dis¬ 
charge of the mortgage-debt and that a partial discharge of the prior 
mortgage was not sufficient. 3 A contrary view was however taken in 


Section 92 Note 23 

1. t(’44) 31 AIR 1944 P C 96 (100) : 24 Pat 
89 : ILR (1945) Kar (PC) 28 : 218 Ind 
Cas 244 (PC), Madhoram Sand v. Kirtya 
Nand. (Partial subrogation is now dis¬ 
allowed by para. 4 of S. 92.) 

(’43) 30 AIR 1943 Oudh 407 (409) : 209 Ind 
Cas 23 : 19 Luck 260 (DB), Ram Sahai 
v. Mahabir Singh. 

(’40) 27 AIR 1940 All 75 (77) : 187 Ind Cas 
274 (DB), Mangal Sen v. Kewal Ram. 

*(’40) 27 AIR 1940 P C 38 (44) : 67 Ind App 
82 : ILR (1940) i Cal 291 : ILR (1940) 
Kar (P C) 82 : 186 Ind Cas 1 (PC), Janki 
Nath Roy v. Pramatha Nath Malia. 

(’38) 25 AIR 1938 Mad 779 (781) : 182 Ind 
Cas 937 (DB), Srinivasulu v. Damodara- 
swami. (Partial subrogation is permissi¬ 
ble when charge on a distinct item of 
the property mortgaged is completely dis- 


: 154 Ind 
Khan v. 

172 Ind 
Singh v. 


charged.) 

(’35) 23 AIR 1935 Oudh 245 (250) 

Cas 267 (DB), Nisar Ahmad 
Manzur Ahmad Khan. 

(’38) 25 AIR 1938 Oudh 22 (24) 

Cas 301 (DB), Durga Narain 

Ram Kishen Das. 

2. See the Report of the Special Committee 

printed on page 85 (126) . 

+ (’40) 27 AIR 1940 P C 38 (44) : I L R 
(1940) 1 Cal 291 : I L R (1940) Kar (P C) 
82 : 67 Ind App 82 : 186 Ind Cas 1 (PC), 
Janki Nath v. Pramatha Nath. 


( 09) 36 Cal 193 (220) : 1 Ind Cas 913 (924) 
(DB), Gurdco Singh v. Chandrikah 
Singh. 

3. (’44) 31 AIR 1944 P C 96 (100) : 24 Pat 
89 : ILR (1945) Kar (PC) 28 : 218 Ind 
Cas 244 (PC), Madhoram Sand v. Kirtya 
Nand. 

’•(’09) 36 Cal 193 (220) : 1 Ind Cas 913 
(924) (DB), Gurdeo Singh v. Chandrikah 
Singh. 

*(’40) 27 AIR 1940 P C 38 (44) : ILR (1940) 
1 Cal 291 : I L R (1940) Kar (P C) 82 : 
67 Ind App 82 : 186 Ind Cas 1 (PC), 
Janki Nath v. Pramatha Nath. 

(’24) 11 AIR 1924 Rang 204 (205) : 1 Rang 
714 : 79 Ind Cas 766 (DB), Ma Lon v. 
Ma Nyo. 

(’22) 9 AIR 1922 Mad 441 (442, 443) : 95 
Ind Cas 689 (D B), Brahmandam Venkata 
Lakshmi Narayana Rao v. Allamneni 
Venkayya. 

i (’32) 19 AIR 1932 Oudh 268 (271) : 8 Luck 
103 : 139 Ind Cas 358 (DB), Kanhaiya 
Lai v. lkran Fatima. 

(’30) 17 AIR 1930 Nag 166 (171) : 127 Ind 
Cas 881, Sheoji v. Bhaskar. (Obiter.) 

(’18) 5 AIR 1918 Pat 668 (671) : 48 Ind Cas 
779 (DB), Mt. Dulhin Sonakuer v. Jamil 
Ahmed. 

(’26) 13 AIR 1923 Pat 23 (24) : 89 Ind Cas 
822 (DB), Lekhraj Mahtan v. Jang Baha¬ 
dur Singh. (Only partial redemption by 
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the undermentioned cases.* In view of the express provisions in the 
present paragraph, the latter view is no longer good law. 

This paragraph assumes that the mortgage has not been split up. 
Where it is split up, the mortgage has to be looked upon as several dis¬ 
tinct mortgages. Consequently, if there is a redemption of one indepen¬ 
dent portion in full, then the provisions of this paragraph are complied 
with so far as that part is concerned. 5 In the undermentioned case 6 A, 
who owned a one-tenth share, and B, who owned the remaining share in 
a property, jointly mortgaged it first to C, and then to D. C sued on his 
mortgage and obtained a decree under which A and D were entitled to 
redeem the one-tenth share on payment of Rs. 18,000 and B and D, to 
redeem the nine-tenth on payment of Rs. 4,000. D as a subsequent mort¬ 
gagee, redeemed B’s share by paying the amount and claimed to be 
subrogated in respect of the nine-tenth share of B. It was argued that 
as D had redeemed only a part of the mortgage, he could not claim 
subrogation. It was held that the mortgage was split up by the decree 
of the Court and that D having paid off the entire debt on B’s share, 
could claim subrogation on the principle stated above. As to when a 
mortgage security is split up, see Note 41 on section 60. 


The redemption of a mortgage in full does not mean that the entire 
amount due on the basis of the mortgage must have been paid. If the 
mortgagee agrees to let the mortgage be redeemed on payment of a lesser 
amount, such payment also will give rise to the right of subrogation. 7 
Similarly, it is not necessary that the redemption must always be by 
payment in cash only. Where a mortgage was redeemed partly by paying 
cash and the balance by execution of a fresh mortgage 8 or by giving 


subsequent mortgagee—No subrogation 

allowed.) 

(12) 35 Mad 183 (185) : 12 Ind Cas 412 
(412) (DB), Hanumanthaiyan v. Meenatchi 
Naidu. (Mortgage partly satisfied—No 
subrogation.) 

(16) 3 AIR 1916 Mad 959 (960) : 29 Ind Cas 
511 (DB), Besinath Karumani v. Devi 
Doss. (Do.) 

*(’28) 15 AIR 1928 Mad 713 (718, 727, 728) : 
109 Ind Cas 872 (FB), Thimmanayanim 
v. Venkatappa Nayanim. 

(’23) 10 AIR 1923 Nag 301 (304) : 78 Ind 
Cas 177, Thakarsa v. Behari. 

4. (16) 3 AIR 1916 All 81 (82) : 38 All 502 : 
35 Ind Cas 732 (DB), Udit Narain v. 
Ashrafi Lai. (Held no longer good law 
in AIR 1940 All 75.) 

(’22) 9 A I R 1922 Mad 249 (251, 252, 253) : 
70 Ind Cas 212 (DB), Pingali Venkata - 
ramaTia Reddi v. Kotigari Rangiah Chetti. 
(The general rule laid down by the Privy 
Council decision in 10 Cal 1035 : 11 Ind 
App 126 has been subjected to various 
exceptions and should be construed libe¬ 
rally.) 

5. t (’39) 26 AIR 1939 Nag 215 (216) : 183 
Ind Cas 651 (DB), Janardan Sadasheo 
v. Madanlal Mangulal. 

(’26) 13 AIR 1926 Nag 21 (24) : 23 Nag L R 
86 : 95 Ind Cas 979, Premsukhdas v. Peer- 
khan. (Release by mortgagee of a part 


of security on accepting part of the mort¬ 
gage-debt splits up the mortgage security 
and hence partial redemption can be al¬ 
lowed.) 

[See also (’40) 27 AIR 1940 Lah 247 (249) : 
190 Ind Cas 673 (DB), Ram Lai v. Bhagat 
Ram. (Mortgage by J to S—Property sold 
by J to M and M mortgaging it to B and 
then selling to R —In suit by S on his 
mortgage R making certain payment in 
discharge of S’s mortgage—Suit by B on 
his mortgage—R held subrogated to rights 
of S and property could be sold in exe¬ 
cution of B’s decree subject to Rs 
charge.)] 

6. (’39) 26 AIR 1939 Nag 215 (216) : 183 I.C. 
651 (DB), Janardan Sadasheo v. Madanlal 

Mangulal. T . 

7. (’36) 23 AIR 1936 All 62 (63) : 158 Ind 
Cas 643, Shib Charan Doss v. Muqaddam. 

(’34) 21 AIR 1934 Mad 31 (37, 38) : 148 Ind 

Cas 467 (FB), Ram Krishnay y a v. Venkata 
Somayajulu. (Prior mortgagee accepting 
less amount in complete discharge of the 
mortgage-debt—Persons paying the 
amounts entitled to claim subro¬ 
gation only to proportionate part of the 
amount that went to discharge prior mort¬ 
gages.) „ , 

8. (’38) 42 Cal W N 1106 (1110), Padma 
Lochan v. Shaikh Ajimaddin. 
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a hundee 8 in favour of the mortgagee, it was held that the mortgage had 
been redeemed in full. 

It is unnecessary that the redemption should be by only one person. 
ABC can ioin together in redeeming the mortgage and when they 
do so each will be entitled to subrogation to the extent of the amount 
each has contributed towards redemption. 10 In such a case it is not 
necessary that all must pay simultaneously nor can it be said that it is 
only the^person who paid last that has redeemed the mortgage and that 
he alone is entitled to subrogation. 11 Where a person advances money 
to the mortgagor to redeem a mortgage and the money advanced forms 
only a part of the amount that went towards redemption the person 
advancing the money will be entitled to claim subrogation to the extent 

of the amount he advanced. 12 

It has been held that though a right of subrogation under this section 
mav not arise unless the surety has redeemed the mortgage in full, this 
principle will not apply where the circumstances of the case do not give 
Ka right of subrogation but to a right under S. 140 Contract AcU 
It has been held that under the latter section the surety who has paid off 
apartofthe mortgage-debt may nevertheless claim the benefit of the 

security in respect of the amouit paid by him. 

24 Riehts of subrogee.— Under this section a person entitled to 
subrogation enjoys, so far as regards redemption, foreclosure or sale o 
the mortgaged property, the same rights as the mortgagee whose mort¬ 
gage he redeems may have against the mortgago r or any othe r mortgagee. 


9. (’20) 7 A I R 1920 Pat 678 ( 684) : 52 Ind 
Cas 964 (DB), Premsukh Dass v. Ram 
Bujhawan. 

10. t(’37) 24 AIR 1937 All 588 (598) : ILR 

(1937) All 880 : 171 Ind Cas 153 (FB), 
Hira Singh v. Jai Singh. _ T . 

(’22) 9 AIR 1922 Mad 249 (251, 252) : 70 Ind 
Cas 212 (DB), Pingali Venkataraman 
Reddi v. Kotigari Rangiah Chetti. 

11 (’41) 28 AIR 1941 Mad 563 (563, 564) : 
ILR (1941) Mad 924 : 198 Ind Cas 328, 
Sinnaswami Goundan v. Rama Goundan. 
12. (’33) 20 A I R 1933 Mad 715 (718) : 149 
I. C. 287 (DB), Abdul Razak v. Abdul 

(’38) 42 Cal W N 1106 (1110), Padma Lochan 
v. Shaik Ajimaddin. 

t(’29) 16 AIR 1929 All 621 (623) : 51 All 
920 : 119 I. C. 84 (DB), Ram Sarup v. 

Ram Richpal. _ 

1(’39) 26 AIR 1939 Pat 375 (380) : 18 Pat 
342 : 183 Ind Cas 400, Kamalapati Devi 

13 V (’44) 9< 31 AIR 1944 Mad 195 (200) : ILR 
(1944 Mad 340 : 217 Ind Cas 106 (DB), 

Parvateneni Bhushayya v Suryanarayava^ 

(Surety for simple debt, X—Debtor 
subsequently executing mortgage for X 
and other debts, as additional , 

Surety paying off X-Surety not entitled 

to subrogation as he was not sinety f° r 
mortgage-debt but for personal liability— 
But surety is entitled to security under 
Contract Act, S. 140, though he has not 


paid whole of mortgage-debt.) 

[See however (’27) 14 AIR 1927 All 538 
(540) : 49 All 640 : 101 Ind Cas 513 (DB), 
Darbari Lai v. Mahbub Ali. (Case under 
Contract Act, S. 140—Surety discharging 
only a part of principal debtors debt— 
He does not step into the shoes of the 

creditor so paid.)] 

Section 92 Note 24 

1. (’48) 35 AIR 1948 All 331 (332, 333) (FB), 
Ishwar Dayal v. Gyan Singh. 

[Puisne mortgagee redeeming prior mort- 
gage —Suit by puisne mortgagee against 
mortgagor agriculturist for recovery of 
redemption money paid by him by en¬ 
forcing his rights acquired by subroga¬ 
tion—Suit is one on basis of loan within 
S. 2 (9). U. P. Debt Redemption Act — 
Mortgagor can claim benefit under S. 9, 
IT P Debt Redemption Act.] 

(’45) 32 AIR 1945 Cal 194 (200) : ILR (1947) 

1 Cal 313 (DB), Shamsuddin v. Haider 

[It is sometimes spoken of as equitable 
assignment which means not that there 
is an assignment in fact but that on prin¬ 
ciples of natural justice the subrogee is 
given the same position as if he was 
an assignee of the charge.] _ 

(’42) 29 AIR 1942 Nag 111 (112) : l L R 
(1942) Nag 393 : 201 Ind Cas 472, Bal- 
chand v. Ratanchand. (Subrogation does 
not create fresh rights but merely puts 
the claimant in the shoes of the creditors.) 
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A subrogee, however, will not acquire any rights which the prior mort¬ 
gagee might have acquired otherwise than as such mortgagee. 2 Thus, • 
suppose A mortgages properties x and y to B and then property y alone 
to C. B and C obtain decrees for sale on their respective mortgages 
without making each other a party to his suit, and purchase the property 
themselves. C then redeems B. C thus becomes entitled to the rights 
of B by subrogation, and the effect is that C as a purchaser of property y, 
having paid off B, becomes an absolute owner of property y. As regards 
property x, however, C has a mortgagee right only. B’s rights as an 
auction-purchaser of property x are not affected by C’s redemption and 
hence B can redeem property x from C. 3 Similarly, the subrogee is not 
entitled to claim the advantages and benefits which he may personally 
derive by the act of redemption. Thus, where a co-mortgagor redeems 
the mortgaged property by paying an amount which is much less than 
the amount actually due on the mortgage, the other co-mortgagors are 
entitled to claim their share by paying proportionately the amount 
actually paid by the redeeming co-mortgagor. The subrogee is not 
entitled to claim their proportionate shares of the mortgage debt due on the 
date of redemption by him. 31 The reason is that the right of subrogation is 
based on the doctrine of reimbursement. 3 '' 


This section only confers on the subrogee the rights of the mortgagee 
whom he redeems. The subrogee is not necessarily entitled to the reme¬ 
dies of the mortgagee whom he redeems. 3 ' 


Rights against mortgaged properties. 

A subrogee can enforce his right of foreclosure or sale against the 
property against which the mortgagee, whom he has redeemed, could 
have proceeded. Thus, if A mortgages properties x and y to B and then 
mortgages y alone to C; C, on redeeming B, can foreclose or sell both the 
properties x and y in enforcement of his right of subrogation. 4. Similarly, 
where A and B owning property x jointly, mortgage it to C and subse¬ 
quently A alone mortgages his share to D. D, on redeeming C, can 


f See (’99) 22 Mad 332 (335) : 9 Mad L Jour 
166 (DB), Perianna Servaigaran v. Madu- 
ranayagam Pillai. (The language of S. 74 
makes it clear that the second mortgagee 
is, by tender of the mortgage-money, to 
acquire no other rights than those pos¬ 
sessed by the first mortgagee.)] 

[Sec also (’43) 30 AIR 1943 Mad 573 (577) : 
ILR (1944) Mad 44 : 213 Ind Cas 388, 
Swaminatha Iyer v. Ramanatha Iyer. 
(Distinction between salvage lien and 
subrogation pointed out—By salvage lien 
the person making the payment gets a 
charge which is enforceable against all 
persons whose interests in the property 
are saved by the payment—Under subro¬ 
gation a person only gets the rights of 
the person whose dues are paid off).] 

2. (’02) 24 All 185 (188) : 1902 All W N 7 
(DB), Delhi and London Bank v. Bhikari 
Das. 

3. (’02) 24 All 185 (188) : 1902 All W N 
7 (DB), Delhi and London Bank v. Bhikari 
Das. 

3a. (’49) 36 1949 East Punj 254 (256) (DB), 
Gatieshi Lai v. Joti Parshad. 


3b. (’49) 36 AIR 1949 East Punj 254 (256) 
(DB), Ganeshi Lai v. Joti Parshad. 

[Following AIR 1937 All 588 : ILR (1937) 
All 880 (FB), AIR 1942 Oudh 449 (FB).] 

3c. (’39) 26 AIR 1939 Pat 375 (378) : 18 Pat 
352 : 183 Ind Cas 400 (DB), Kamlapati 
Devi v. Jageshwar Dayal. (Puisne mort¬ 
gagee paying off decree on prior mort¬ 
gage—Puisne mortgagee cannot execute 
decree paid off—He can only sue to en¬ 
force his rights—Cause of action for such 
suit arises on payment. Note.—On latter 
point there is a conflict of decisions. See 
A. I. R. Commentaries on the Limitation 
Act, 2nd (1942) Edn., Art. 132, Note 14.) 

7 (’43) 30 AIR 1943 Pat 305 (309) : 22 Pat 
187 : 211 Ind Cas 334 (DB), Babu Lai Ray 
v. Bindhyachal Rai. (Puisne mortgagee 
paying off decree on prior mortgage— 
Remedy of prior mortgagee decree-holder 
to execute the decree, not available to 
puisne mortgagee subrogee—Subrogee’s 

remedy is to bring a suit to enforce those 
rights.) 

4. (’41) 28 AIR 1941 Pat 276 (277) : 195 
Ind Cas 428 (DB), Tika Sao v. Hari Lai. 
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exercise his right of subrogation by foreclosure. or sale of the entire 
property x. B 

A subrogee can, however, proceed against those properties only 
against which the prior mortgagee could proceed on the date of redemp¬ 
tion by the subrogee and not necessarily against all the property which 
may originally have been comprised in the mortgage. Thus, suppose 
A mortgages his properties x, y and z to B. B releases property x from 
his mortgage. Subsequently, A mortgages property z to C who redeems 
B. C, as a subrogee, can proceed only against properties y and z as these 
alone were subject to mortgage on the date of redemption by C and not x, 
y and z originally comprised in B’s mortgage. 5 6 

A subrogee, who is also entitled to contribution , instead of enforcing 
his right of subrogation in respect of the entire mortgage as an indivisible 
whole, may split up the mortgage and distribute the mortgage liability 
over different portions of the mortgaged property in the respective pos¬ 
session of different subsequent transferees. 6 " 

Right to possession. V. - i 

Where the mortgagee who is redeemed is entitled to remain in pos¬ 
session under his mortgage, the subrogee is also entitled to retain posses¬ 
sion of the property until he is paid off. 7 But where the prior mortgage 
is a simple one and a subsequent usufructuary mortgagee redeems him, 
the latter cannot, when he is himself redeemed, resist delivery of possession 
on the ground of subrogation. 8 Similarly, a person who claims to be 
subrogated to the rights of a mere charge-holder cannot claim possession 
of the property charged, if the charge-holder has merely a right to put the 
property charged to sale and has no right to possession. 8 ' In the under¬ 
mentioned case 9 a usufructuary mortgagee paid off a prior simple mort¬ 
gage after the latter had obtained a decree for sale, and sought to bring 
the property mortgaged to sale for the purpose of recovering the amount 
of the simple mortgage, retaining his own lien as a usufructuary mort¬ 
gagee. It was held by the Allahabad High Court that he was entitled to 
retain possession, under S. 72, of the mortgaged property as a usufruc¬ 
tuary mortgagee until the amount due on both mortgages was discharged. 
No doubt, under the circumstances of the case, the subsequent mortgagee 


5. (’27) 14 AIR 1927 Pat 379 (381) : 103 Ind 
Cas 703 (DB), Md. Tabarak Ali Khan v. 
Dalip Narain. (Appeal from AIR 1927 
Pat 117—Mortgagee of an undivided 

share held in common who redeems the 


whole property is entitled to enforce the 
prior mortgage against the whole pro¬ 
perty.) 

6. (’96) 18 All 189 (193, 194) : 1896 All W N 
65 (DB), Muhammad Mahmud Ali v. 
Kalyan Das. 

6a. (’43) 30 AIR 1943 Pat 305 (307) : 22 Pat 
187 : 211 Ind Cas 334 (DB), Babu Lai 
Ray v. Bindhyachal Rai. (Such appor¬ 
tionment is not inconsistent with right 
of subrogation—Form of decree to be 
passed in a case indicated.) 

7. (’45) 32 AIR 1945 Bom 69 (72), Parvati- 

bai v. Moruti. 

(’43) 30 AIR 1943 Bom 191 (192) : 208 Ind 
Cas 285 (DB), Raghavendracharya Appa- 
charya v. Vaman Shriniwas. (Redemption 


by co-mortgagor.) 

(’31) 18 A I R 1931 Oudh 144 (145) : 132 
Ind Cas 271 (DB), Ravi Kishan v. Maho¬ 
med Baquar. 

(’13) 16 Oudh Cas 119 (121) : 20 Ind Cas 
275 (278) (DB), Mt. Masato v. Aziz-ullah 
Khan. 

8. (’35) 22 AIR 1935 Mad 390 (393) : 159 
Ind Cas 857, Draviam Chettiar v. Ram- 
aiya Chettiar. 

f See (’37) 24 A I R 1937 All 119 (121) : 
I L R (1937) All 225 : 167 Ind Cas 648 
(DB), Chotey Lai v. Sudarshan Lai. 

('33) 145 Ind Cas 277 (278) (DB) (All), 
Mohammad Hasnain v. Rustam Ali.] 

8a. (’44) 31 AIR 1944 P C 96 (100) : 24 Pat 
89 : ILR (1945) Kar (PC) 28: 218 Ind Cas 
244 (PC), Madhoram Sand v. Kirtya 
Nand. 

9. (’05) 27 All 403 (405) : 2 All L Jour 23 
(DB), Abdul Qayyum v. Sadruddin. 
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had under S. 72 a right to add the money spent by him to preserve the 
mortgaged property from sale to the principal money of his own mort¬ 
gage and to retain possession thereof till the recovery of such amount. 
But, as has been seen under Notes on S. 72, the right under that section 
is only an additional one and not the sole remedy. It is, therefore, open 
to the usufructuary mortgagee as a subrogee under S. 92 to sell the mort¬ 
gaged property for the recovery of the amount spent to redeem the prior 

mortgage. 

Right to prior mortgagee’s lease-hold rights. 

Where a mortgagee is redeemed all subsidiary rights created on the 
mortgaged property, such as lease-hold rights, ipso facto come to an end. 
A subrogee, therefore, cannot get the prior mortgagee’s rights as a land¬ 
lord as against the tenants. 10 See however the undermentioned case 11 
for a contrary view. 


Extent of subrogation. 

As the doctrine of subrogation rests on the doctrine of reimburse¬ 
ment, the subrogee can claim subrogation only to the extent to which his 
money has been utilised in relieving the burden of the prior mortgage. 12 
If the whole of the prior mortgage has been discharged with his money, 
he will be subrogated to the entire mortgage rights of the prior mort¬ 
gagee. 13 But if the amount advanced or paid by him has gone only in 
part satisfaction of the prior mortgage, the balance being paid by the 
mortgagor himself, he will be subrogated only to the extent of the amount 
paid by him which has gone in satisfaction of the prior mortgage, and 
not to the entire rights of the mortgagee. 14. 


Where under the terms of the mortgage, a mortgagee is 
entitled to recover at the time of redemption, any amount spent by him 
on improvement of the mortgaged property, a subrogee to his rights 
making improvements is entitled to claim under the terms of the mort¬ 
gage, the amount spent by him over improvements. 15 

Where out of the consideration of a sale a portion was left with the 
buyer to pay off a prior mortgage decree and owing to the delay on the 


10. (’21) 8 AIR 1921 Mad 393 (393) : 69 I.C. 
651 (DB), Alagirisami Mudali v. Akkalu 
Naidu. 

11. (’25) 12 AIR 1925 Nag 90 (95) : 82 Ind 
Cas 190, Amar Chand v. Sardar Singh. 
(Subsequent mortgagee redeeming prior 
mortgage is bound by the tenancy created 
by the prior mortgagee in favour of the 
mortgagor.) 

12. (’43) 30 AIR 1943 Lah 113 (116) : 209 
Ind Cas 75 (DB), Mt. Gopal Devi v. Mt. 
Ghulam Fatima. (And not to the extent 
of the debt due under the puisne mort¬ 
gage where subrogation is claimed by the 
puisne mortgagee.) 

[See (’07) 6 Cal L Jour 46 (54, 55) (DB), 
Hakim Lai v. Ram Lai.] 

13. (’26) 13 AIR 1926 Nag 214 (214, 215) : 
21 Nag L R 165 : 91 Ind Cas 1010, Devidas 
v. Trvmbak. 

(’ll) 11 Ind Cas 469 (471) (DB) (All), 
Sundar Lai v. Amanatulla. 

(’34) 21 AIR 1934 All 1035 (1037) : 150 Ind 


Cas 937 (DB), Umed Singh v. Babu Ram. 
(’39) 26 AIR 1939 Pat 375 (378) : 18 Pat 
342 : 183 Ind Cas 400 (DB), Kamalapati 
Devi v. Jageshwar Dayal. 

14. t(’26) 13 AIR 1926 All 744 (745) : 96 
Ind Cas 1054 (DB), Chhotey Lai v. DHa- 

rajit. . 

(’88) 11 Mad 345 (354) (DB), Rupabai v. 

Audimulam. 

(’31) 18 AIR 1931 Bom 545 (547) : 135 Ind 
Cas 489 (DB), Alisaheb v. Sesho. - 
(’16) 3 AIR 1916 Mad 637 (637, 638) : 38 
Mad 548 : 28 Ind Cas 966 (DB), Swami- 
natha Pillai v. Krishna Aiyar. 

(’93) 16 Mad 94 (96) (DB), Seetharama v. 
V enkatakrishna. (Partial discharge or 
prior mortgage-debt by subsequent mort¬ 
gagee—He is entitled to priority only to 

that extent.) „ 

15. (’26) 13 AIR 1926 Lah 430 ( 431 ) : 7 
Lah 212 : 94 Ind Cas 152 (DB), Mehl 
Singh v. Amar Nath. 
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part of the buyer the property was sold but the sale was set aside on pay¬ 
ment of the decretal amount together with the auction-purchaser’s 
solatium under O. 21 R. 89 of the Civil Procedure Code, it was held that 
the buyer could not, as a subrogee, claim subrogation in respect of the 
auction-purchaser’s solatium inasmuch as the money did not go to the 

mortgagee. 16 


Right to claim interest. 

A subrogee on redemption of a prior mortgagee stands in the shoes 
of the prior mortgagee and can claim interest on the amount paid by him 
to discharge the mortgage, in the circumstances in which the prior mort¬ 
gagee could have claimed it. 17 

Where the purchaser of the equity of redemption redeems a prior 
simple mortgage and is in possession, there is a difference of opinion as to 
• whether interest should be allowed to the subrogee on the amount spent 
by him towards redemption. One view is that, as he enjoys the usufruct, 
he cannot be allowed interest for the period of possession. 19 The second 
view is that an account of the profits enjoyed by the purchaser must be 
taken and if the profits fall short of the interest, only then should the 
balance of interest be allowed. 19 The third view is that the purchaser 
is entitled to interest even though he is in possession. The reason given 
is that the purchaser has two distinct rights, namely, a right as owner of 
the equity of redemption, and a right as second mortgagee. By virtue oi 
his first right, he is entitled to usufruct of the land. In his right as mort¬ 
gagee he is entitled to interest, and neither of these rights must be made 
subservient to the other. 20 It is submitted that the last view is to be 


16. (’32) 19 AIR 1932 P C 99 (101) : 137 
Ind Cas 475 (PC), Jagmohan Das v. Jugal 
Kishore. 

17. (’43) 30 AIR 1943 Lah 113 (116) : 209 
Ind Cas 75 (DB), Mt. Gopal Devi v. Mt. 
Ghulam Fatima. (Interest is allowed from 
the date of payment and subrogee is en¬ 
titled to priority in respect of interest 
also.) 

t(’22) 9 AIR 1922 Nag 155 (156) : 17 Nag 
L R 200 : 65 Ind Cas 275, Narayan v. 
Nathmal. (If prior mortgagee is not de¬ 
barred by die rule of damdupat, from 
getting interest in excess of damdupat, 
the puisne mortgagee paying off prior 
mortgagee’s decree should not be debar¬ 
red from getting it.) _ 

(’39) 26 AIR 1939 Pat 375 (380) : 18 Pat 
342 : 183 Ind Cas 400 (DB), Kamalapati 
Devi v. Jagoshwar Dayal. (Interest al¬ 
lowed by a decree on prior mortgage re¬ 
deemed by the subrogee—Subrogee en¬ 
titled to interest at the rate of interest 

( .3t e 22 b ^ e i935 r Mad 660 (662) (DB,. 

Venkatesa Aiyangar v. Manikkavachakam 
Chetty. (No interest allowed as the mort¬ 
gagee who was redeemed was not entitled 
to it being a usufructuary mortgagee and 
Yimn*. could be redeemed by paying the 

IS^T 1 26 All 185 (187, 188) : 1903 All 
W N 219 (DB), Sri Ram v. KesnMal. 
(11) 11 Ind Cas 649 (652) (DB) (Cal), Sol 


Narain v. Sheobaran Singh. 

| (’22) 9 AIR 1922 All 185 (187) : 44 All 9 : 
63 Ind Cas 738 (DB), Anandi Prasad v. 
Krishna. 

(’34) 21 AIR 1934 All 1035 (1038) : 150 Ind 
Cas 937 (DB), Umed Singh v. Babu Ram. 

\See also (’32) 19 AIR 1932 P C 99 (101) : 
137 Ind Cas 475 (PC), Jagmohan v. Jugal 
Kishore. (The High Court disallowed 
interest on the ground of purchaser being 
in possession. The Privy Council affirmed 
this decision but whether the question of 
interest was raised before the Board or 
does not appear from the very judg- 

19 me f(’ 35 ) 22 AIR 1935 Mad 360 (362) : 159 
Tnd Cas 478 (DB), Ramchandra Naidu v. 
PavalTyammal (AIR 1920 Mad 389 dis- 

(’18^*5 ^AIR^ 1918 Mad 103 (105, 109) : 41 
' Mad 513 : 44 Ind Cas 753 (756) (DB), 
Muthammal v. Razu Pillai. 

20 *(’20) 7 AIR 1920 Mad 389 (390, 391) : 

58 Ind Cas 493 (DB), Malireddi Ayya 
Reddi v. Gopala Krishnayya. (Affirmed in 
AIR 1924 P C 36 : 47 Mad 190 : 51 Ind 
App 140 (PC), but the question of inte¬ 
rest was not raised before the Privy 

Council.) , 

(’30) 17 AIR 1930 Mad 471 (472) : 125 Ind 

Cas 247, Pichai Konar v. N. Rama Iyer. 
(’34) 21 AIR 1934 Mad 268 (269) : 148 Ind 
Cas 735 (DB), Ramamurti v. Rangayya. 
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preferred. The first two views proceed on the assumption that the pur¬ 
chaser enjoys the possession and the usufruct in his capacity of a mort¬ 
gagee. This is incorrect as the mortgage that is redeemed being a simple 
one, did not give the subrogee any right to possession and hence any right 
to the usufruct. 

25. Right of subrogation is available to successors-in-interest.—The 
right of subrogation conferred by this section is not confined to the first 
person only who redeems the prior mortgage. Every other person, who 
succeeds to the entire right possessed by the subrogee by redemption, trans¬ 
fer or otherwise, will also be clothed with the right of subrogation. 1 In 
the undermentioned case, 2 a certain land was mortgaged to A, then to 
B and then to C. C’s mortgage was effected to satisfy A’s mortgage 
decree. C thus became subrogated to A’s rights. In order to pay off C’s 
mortgage decree, the land was sold to D, who borrowed the purchase- 
money from P to whom he mortgaged it on the day of the sale. It was 
held that P’s mortgage was entitled to priority over B’s mortgage to the 
extent to which the loan secured thereby had gone to discharge A’s mort¬ 
gage. 

26. Purchaser entitled to subrogation—Pre-emptor whether can 
claim that right.—Where a purchaser has, by redeeming a prior 
mortgage, obtained a right of subrogation, it has been held that the per¬ 
son who obtains the property from, him by pre-emption is also entitled 
to the right of subrogation. 1 

27. Enforcement of rights acquired by subrogation.—The right of 
subrogation cannot only be set up by way of defence 1 but can be enforced 


Section 92 Note 25 

1. i (’43) 30 AIR 1943 Lah 113 (116) : 209 
Ind Cas 75 (DB), Mt. Go-pal Devi v. Mt. 
Ghulam Fatima. (Mortgages in favour of 
A, then in favour of B, then in favour 
of C and then in favour of D—C redeem¬ 
ing A is subrogated to A’s rights—D by 
redeeming C can claim A’s rights—Sub¬ 
rogation in such cases arises not by act 
of parties but by operation of law—Re¬ 
versing AIR 1940 Lah 269 on a different 
point.) 

(’26) 13 AIR 1926 Nag 214 (214, 215) : 21 
Nag L R 165 : 91 Ind Cas 1010, Devidas 
v. Trimbak. (Transferee from subsequent 
mortgagee subrogee.) 

(’34) AIR 1934 Mad 256 (257) : 150 Ind Cas 
1126 (DB), Venkatachari v. Karuppan 

Chetti. (Mortgage to B to pay off prior 
mortgage of A and then mortgage to C 
to pay off B —C paying off B as per 
agreement with mortgagor — C thereby 
acquires A’s mortgagee rights by subro¬ 
gation.) 

(’22) 9 AIR 1922 Mad 249 (253) : 70 Ind 
Cas 212 (DB), Pingali Venkataramana 
Reddi v. Kotigari Rangiah Chetti. (As¬ 
signee from subrogee.) 

rSee also ( 20) 7 AIR 1920 Mad 585 (586) : 
55 Ind Cas 658 (DB), Abarthorman Kutti 
v. Itiikaparambilathan.'] 

2. (’93) 16 Mad 94 (96) (DB), Seetharama 
v. Venkatakrishna. 


Section 92 Note 26 

1. (’99) 1899 Pun Re No. 67, page 303 
(304), Jhabar v. Singh Ram. 

Note 27 

1. (’32) 19 AIR 1932 P C 99 (101) : 137 Ind 
Cas 475 (PC), Jagmohan Das v. Jugal 
Kishore. 

t (’04) 27 All 308 (310) : 1904 All W N 268 
(DB), Kirat v. Debt Singh. (Subrogee is 
entitled to hold up the amount of the 
mortgage which he has redeemed as a 
shield against any claim brought against 
him for ousting him from possession, of 
the mortgaged property.) 

(’39) 26 AIR 1939 All 190 (191, 192) : ILR 
(1939) All 185 : 180 Ind Cas 913 (DB), 
Piarey Lai v. Dina Nath. 

(’22) 9 AIR 1922 Mad 249 (256) : 70 Ind Cas 
212 (DB), Pingali Venkataramana Reddi 
v. Kotigari Rangiah Chetti. 

(’06) 29 Mad 37 (42) (DB), Vanmikalinga 
Mudali v. Chidambara Chetty. 

(’40) 27 AIR 1940 P C 38 (44) : ILR (1940) 
1 Cal 291 : ILR (1940) Kar (PC) 82 : 67 
Ind App 82 : 186 Ind Cas 1 (PC), Janki 
Nath Roy v. Pramatha Nath Malia. 

t (’34) 21 AIR 1934 All 1035 (1037) : 150 IC 
937 (DB), TJmed Singh v. Babu Ram. 
(Vendee from mortgagor paying off prior 
mortgage—He acquires a right to bring a 
suit on the basis of that mortgage—-If he 
fails to sue within period of limitation, he 
is only entitled to claim the equitable 
relief of using the previous payment as a 
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by a suit. 2 Where a mortgage has been redeemed before a decree has 
been obtained on it, the subrogee can enforce his right by way of a suit 
based on the redeemed mortgage. 3 

Where payment is made, after a preliminary decree has been passed 
on the mortgage, by a person competent to redeem under S. 91 who is a 
party to the suit, the subrogee is entitled to be substituted 
for the plaintiff-mortgagee and can apply for a final decree 
to be passed in his name. 41 Where, however, a final decree has 
been passed, it has been held that a payment of such a 
decree satisfies it and no one can proceed with its execution. The only 
remedy for the subrogee in such a case is by way of a suit. 4 * Such a suit 
is not barred by S. 11 or S. 47 or O. 2 R. 2 of the Code of Civil Procedure. 5 
As to the starting point of limitation for such a suit, see the A. I. R. Com¬ 
mentaries on the Limitation Act, 2nd (1942) Edition, Article 132, Note 14. 


Where a subsequent mortgagee pays off a prior mortgage and steps 
into the shoes of the prior mortgagee by subrogation, his position is the 
same as that of a person who holds two mortgages in his favour on the 
same property by the same mortgagor. As seen in Notes on S. 67A, if 
such a mortgagee has a right to obtain the same kind of decree in respect 
of both the mortgages, he will be bound to sue on both the mortgages 


shield against the subsequent mortgagee 
suing him.) 

(’07) 6 Cal L Jour 46 (54) (DB), Hakim Lai 
v. Ram Lai. 

[See also (’03) 26 All 185 (187) : 1903 All 
W N 219 (DB), Sri Ram v. Kesri Mai .] 

2. (’40) 27 AIR 1940 Pat 385 (393) : 19 Pat 
752 : 189 Ind Cas 513 (FB), Tika Sao v. 


Hari Lai. 

(’19) 6 AIR 1919 Mad 818 (819) : 47 Ind Cas 
882 (DB), Rama Rao v. Mandachalugai. 

*(’12) 34 All 102 (104) : 12 Ind Cas 607 
(608) (DB), Gur Narain v. Shadi Lai. 

3. t(’43) 30 AIR 1943 Pat 305 (309) : 22 

Pat 187 : 211 Ind Cas 334 (DB), Babu Lai 
Ray v. Bindhyachal Rai. (Suit will be 
based on the cause of action on the origi¬ 
nal (mortgage. Consequently limitation 
for such a suit will run from the date 
when the cause of action on the original 
mortgage arose.) 

t(’36) 23 AIR 1936 Mad 814 (815, 816) : 59 
Mad 1042 : 163 Ind Cas 704 (DB), Arumuga 


Bathan v. Semba Goundan. 

(’34) 21 AIR 1934 All 1035 (1037) : 150 I C 
937 (DB), Umed Singh v. Babu Ram. 

4. *(’28) 15 AIR 1928 Nag 145 (146) : 24 

Nag L R 119 : 109 Ind Cas 251, Balaji v. 
Ballabhdas. (Both under O. 1 R. 10 and 
O. 22 R. 10, C. P. C., the substitution of a 
subsequent mortgagee sued as one of the 
defendants to a foreclosure suit as a 

plaintiff is permissible.) __ 

t( T 33) 20 AIR 1933 Nag 163 (164) : 29 Nag 
L R 183 : 146 Ind Cas 514, Yamunabat v. 

(’25^12*'AIR 1925 Nag 15 (17) : 80 Ind Cas 
283. Shankar Rao v. Ganpot Rao. 

(’02) 24 All 179 (183, 184) : 1902 All W N 3 


(DB), Bansidhar v. Gaijti Prasad. (Pay¬ 
ment by puisne mortgagee, defendant in 
prior mortgagee’s suit—He is entitled to be 
substituted as plaintiff—Separate suit of 
foreclosure by him is not maintainable.) 

\See also (’39) 26 AIR 1939 All 190 (192, 
193) : I L R (1939) All 185 : Ind Cas 
913 (DB), Piarey Lai v. Dina Nath. (He 
cannot maintain a separate suit.)] 

4a. (’45) 32 AIR 1945 Cal 194 (199) : 1LR 
(1947) 1 Cal 313 (DB), Shamsuddin v. 
Haider Ali. 

(’43) 30 AIR 1943 Pat 305 (309) : 22 Pat 187 : 
211 Ind Cas 334 (DB), Babu Lai Roy v 
Bindhyachal Rai. (Such a suit will not be 
on the mortgage but on the decree.) 

See also cases cited in foot-note (5). 

5. f (’25) 12 AIR 1925 Mad 80 (83, 84) : 81 
Ind Cas 771, Parvati Ammal v. Venkata- 
rama Aiyar. 

(’13) 18 Ind Cas 610 (611) (DB) (Mad), Sun- 
dara Reddiar v. Subbiah Goundan. (S. 11 
and O. 2, R. 2 are not a bar.) 

(’25) 12 AIR 1925 Mad 129 (129, 130) : 82 
Ind Cas 846, Avudai Ammal v. Ramasami 
Naick, (Section 47 is no bar.) 

(’22) 9 A I R 1922 All 153 (154) : 44 All 67 : 
63 Ind Cas 604 (DB), Bora Shib Lai v. 
Munni Lai. 

*(’05) 27 All 325 (332, 333) : 32 Ind App 
123 (133) (PC), Gopi Narain Khanna v. 
Babu Bansidhar. 

(’34) 21 AIR 1934 Lah 248 (249) : 15 Lah 
746 : 150 Ind Cas 366, Jagan Nath v. Ab¬ 
dullah. „ __ _ 

[But see (’99) 9 Mad L Jour 177 (178, 179) 
(DB), Bavanna v. Balagurivi. (Remedy 
was by proceeding in execution and not 
by a separate suit.)] 
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SUBROGATION 


together. 51 The same consideration would apply where the subsequent 
mortgage is to pay off the prior mortgage and only part of the consider¬ 
ation is utilized to redeem the prior mortgage. In such a case, also, the 
person advancing money is in the position of the prior mortgagee in res¬ 
pect of the amount utilized to discharge his mortgage and in the position 
of a subsequent mortgagee in respect of the balance. 

It has been held that a person advancing money on a mortgage to 
pay off a prior mortgage, can claim priority for his advance in a suit 
based on his own mortgage. 6 

28. Limitation.—See the following references in the A. I. R. Com¬ 
mentaries on the Limitation Act, 2nd (1942) Edition: 

(1) Note 14 on Art. 132 (suit to enforce right of subrogation). 

(2) Note 10 on Article 132 (suit by redeeming co-mortgagor against 
the other co-mortgagors). 

(3) Note 2 on Art. 148 (suit for redemption against subrogee). 

(4) Note 3 on Art. 148 (suit for contribution by non-redeeming co¬ 
mortgagor against redeming co-mortgagor for recovery of his 
share). 

(5) Note 2 on Art. 148 (suit for recovery of property from a volun¬ 
teer who pays off a mortgage and gets into possession). 

See also the undermentioned decisions 1 . 


29. Defence of subrogation is not barred even if suit to enforce it' 
is time-barred.—Limitation only bars the remedy but does not generally 
destroy the right. Hence, although a suit to enforce a right may be bar¬ 
red by limitation, such right may be set up in defence. Thus, a person 
who is subrogated to the rights of a mortgagee may set up the mortgage 
as a shield although a suit for enforcing such mortgage may be barred 
by limitation. 1 A contrary view has been taken by a single Judge of the 


5a. (’17) 4 AIR 1917 Lah 396 (397) : 1917 
Pun Re No. 1 : 38 Ind Cas 893 (DB), 
Amir Beb v. Ghulam Nabi. (Puisne mort¬ 
gagee paying off prior mortgage to protect 
his interest is entitled to recover amount 
from mortgagor in a suit brought on his 
own mortgage.) 

6. (’12) 34 All 102 (104) : 12 Ind Cas 607 
(608) (DB), Gur Narain v. Shadi Lai. 

(’06) 28 All 778 (781) : 3 All L Jour 630 
(DB), Shy am Lai v. Bashiruddin. 

(’93) 16 Mad 94 (96) (DB), Seetharama v. 
V enkatak'rishna. 

( 42) 29 AIR 1942 Pat 166 (168, 169) : 198 
Ind Cas 3 (DB), Raw Lagan v. Ram Btlo- 
rlian. 

( 97) 20 Mad 486 (487) : 7 Mad L Jour 198 
(DB), Purnamal Chand v. Venkata Snbba- 
rayalu. 

Section 92 Note 28 

1. (’45) 32 AIR 1945 All 239 (243) : ILR 
(1945) All 733 (FB), Munnalal v. Chunni- 
Lal. 

[Subrogation—Limitation to enforce prio¬ 
rity runs from date of payment whether 
decree on prior mortgage was obtained 


or not : A I R 1936 All 33 : 58 All 602 
(FB), overruled .] 

(’45) 32 AIR 1945 Cal 194 (201) : ILR 
(1947) 1 Cal 313 (DB), Shamsuddin v. 
Haider Ali. 

[Prior mortgagee obtaining decree on his 
mortgage—Puisne mortgagee satisfying 
decree—Suit by puisne mortgagee to 
enforce his rights as subrogee—Art. 132, 
Limitation Act, applies and starting point 
is the date of payment fixed by the 
preliminary decree.] 

(’45) 32 AIR 1945 Mad 500 (501, 502), Peru - 
mal Reddiar v. Suppiah Thevar. 

[A paying off decree on prior mortgage 
Suit by A as subrogee to recover sum 
paid by him—Limitation runs from date 
of original mortgage and not from date 
of payment—A has also right for reim¬ 
bursement of money paid—Such claim 
whether regarded as one under S. 69 or 
S. 70, Contract Act, will be governed by 
Art. 61 and not Art. 120, Limitation Act.J 
Section 92 Note 29 

1. See Illustration 4 in Note 15 on S. 3 of 
the A. I. R. Commentaries on the Lmita- 
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Madras High Court in the undermentioned case. 2 It is submitted that 

this view is not correct. 

# 


30. Res judicata.—Under the Explanation to O. 34 R. 1, Civil 
Procedure Code, 1908, a prior mortgagee is not necessary party to a suit 
for foreclosure or sale by a puisne mortgagee; but a subsequent mort¬ 
gagee is a necessary party to such a suit as being interested in the equity 
of redemption. Where a first mortgage is executed in favour of A, the 
second in favour of B, and the third in favour of C and C redeems the 
mortgage in favour of A, C has dual capacity: (i) as a prior mortgagee, 
and (ii) as a subsequent mortgagee. He is a necessary party to a suit by 
B on his mortgage in his capacity as a subsequent mortgagee but not so 
in his capacity as a prior mortgagee. Where he is made a party to a suit 
on the mortgage by B but the prior mortgage is not impugned or sought 
to be postponed in any way, he need not set up the prior mortgage, as 
such a plea is a paramount claim not affecting the claim made on the 
puisne mortgage of B and therefore not a ground of defence. 1 Thus, if 
B admits the validity of the prior mortgage in his plaint C need not set 
up his rights under the first mortgage and a subsequent suit on the first 
mortgage by C is not barred as res judicata.' 2 If, however, B impleads C 
only in his capacity as a subsequent mortgagee , thus impliedly negativing 
the priority under the first mortgage, C must, by way of defence, set up 
his priority under the first mortgage; otherwise he will be barred from 
doing so later on on the grounds of res judicata. 3 

B sues on his mortgage in Munsif’s Court and impleads C as a subse¬ 
quent mortgagee. C does not set up his rights as a subrogee in that suit. 
C then institutes a suit on the prior mortgage in the Court of Subordi¬ 
nate Judge as the claim exceeds the pecuniary limits of the jurisdiction 
of the Munsiff’s Court. Such a suit is not barred, as the Munsiff was not 
competent to try the subsequent suit. 4. 


31. Plea of subrogation.—A transferee from the mortgagor who 
claims a right of subrogation against the plaintiff mortgagee by virtue of 
payment of certain prior mortgages must aver that the mortgagor in the 
prior mortgages was the mortgagor of the plaintiff, that the properties 
mortgaged were the same and that the payment had been made by or on 
behalf of himself. 1 


tion Act, 2nd (1942) Edition. 

(’36) 23 AIR 1936 All 578 (581) : 58 All 
1056 : 165 Ind Cas 7 (FB), Ram Dhan v. 
Mt. Chunni Kunwari. 

(’19) 6 AIR 1919 Oudh 370 (373) : 22 Oudh 
Cas 32 (38) : 51 Ind Cas 549, Gaya Pra¬ 
sad v. Gur Dayal. (There is in general no 
limitation against defence. AIR 1919 
Oudh 379 followed.) 

t (’26) 13 AIR 1926 Nag 21 (23) : 23 Nag 
L R 86 : 95 Ind Cas 29, Premshukdas v. 
Peerkhan. 

2. (’39) 26 AIR 1939 Mad 678 (680, 681) : 
189 Ind Cas 200, Krishna v. Subha. 

Section 92 Note 30 

1. See sub-heading “suits by puisne mort¬ 
gagee against the mortgagor and the prior 
mortgagee” in Note 40 on S. 11 of the AIR 
Commentaries on the Code of Civil Pro¬ 


cedure, 4th (1944) Edn. Also see O. 34 
R. 1 Note 10 in the Appendix. 

2. *(’36) 23 AIR 1936 All 578 (583, 584) : 
58 All 1056 : 165 Ind Cas 7 (FB), Ram 
Dhan v. Mt. Chunni Kunwari. 

3. See sub-heading “suits by puisne mort¬ 
gagee against the mortgagor and the prior 
mortgagee” in Note 40 on S. 11 of the 
A. I. R. Commentaries on the Code of 
Civil Procedure 4th (1944) Edn. Also see 
O. 34 R. 1 Note 10 in the Appendix. 

4. (’39) 26 AIR 1939 Pat 375 (377) : 18 Pat 
342 : 183 Ind Cas 400 (DB), Kamalapati 
Devi v. Jageshwar Dayal. 

Section 92 Note 31 

1. (’42) 29 AIR 1942 Cal 153 (164) : ILR 
(1942) 1 Cal 326 : 201 Ind Cas 353 (DB), 
Suradindu Mukherjee v. Jahar Lall, 
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“93. No mortgagee paying oft' a prior mortgage, whether with or 

without notice of an intermediate mortgage, shall 
Prohibition uf tacking. thereby acquire any priority in respect of his original 

security; and, except in the case provided for by 
section 79, no mortgagee making a subsequent advance to the mortgagor, 
whether with or without notice of an intermediate mortgage, shall 
thereby acquire any priority in respect of his security for such subsequent 
advance. 


a. The original section as it stood in the year 1382 was repealed by the Civil Procedure 
Code, 1908; see now Order 34 Rule 8 in the Appendix. The present section was 
inserted by Section 47 of the Transfer of Property- (Amendment) Act, 1929 (XX 
of 1929). 

Synopsis 


1. Legislative changes. 

2. English and Indian law of tacking com¬ 

pared. See Note 1 on S. 79. 

3. Scope. 

4. “With or without notice.’’ 


5. “Intermediate mortgage.” 

6. “Subsequent advance”—Meaning of. 

7. Except in the case provided for by S. 79. 

See Notes on S. 79. 


1. Legislative changes.—The present section corresponds word for 
word with the old S. 80. The old S. 93 was repealed by Act V of 1908 
and re-enacted as O. 34 R. 8 of the Code of Civil Procedure. The old S. 80 
was re-numbered as S. 93 and inserted after S. 92 by the Transfer of 
Property (Amendment) Act, 1929. The reason for the change given in 
the Report of the Special Committee is: “As the principle of tacking is 
closely allied to subrogation, we propose to put S. 80 as S. 93.” 

2. English and Indian law of tacking compared.—See Note 1 

on Section 79. 


3. Scope.—This section deals with two classes of cases, namely,— 

(1) where a mortgagee pays off an earlier mortgage with or with¬ 
out notice of an intermediate mortgage, and 

(2) where a mortgagee makes a subsequent advance to the mort¬ 
gagor with or without notice of an intermediate mortgage. 

As to the first class of cases the section provides that the mortgagee 
cannot tack on his mortgage to the mortgage which he has paid off. As to 
the second class of cases it provides that the mortgagee cannot, except as 
provided by S. 79, tack on his subsequent advance to his mortgage. 

The basis of this section is to be found in the general principle, 
enunciated by the maxim qui prior est tempore , potior est jure (where 
the equities are equal, the first in time shall prevail) and which is found 
enacted in S. 48. The effect of the section is, in fact, to state that the 
general principle cannot be defeated by the mortgagee claiming to tack 
his mortgage on to a prior mortgage paid off by him or to tack on to his 
mortgage a subsequent advance made by him, to the prejudice of inter¬ 
mediate mortgagees. 1 The section only enacts what had always been 
regarded before as settled law in India. 2 

4. “With or without notice.”—Notice of the existence of an inter¬ 
mediate mortgage is immaterial under this section, except in cases falling 
under section 79. 1 


Section 93—Note 3 

1. (’12) 15 Oudh Cas 211 (213) : 15 Ind Cas 
5 (6), Ram Kumar v. Divarka Parshad. 
(’04) 1904 Pun Re No. 30 page 105 (108) : 
1904 Pun L R No. 139 (DB), Radha Ram 
v. Rala Ram. 


2. See Note 1 on Section 79. 

[See (’76) 25 Suth W R 171 (174) (DB), 
Mt. Woseeun v. Byjnath Singh.] 

Section 93 Note 4 

1. (’23) 10 A I R 1923 P C 211 (216) : 51 
Cal 86 : 1 Rang 637 : 50 Ind App 283 : 76 
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5. “Intermediate mortgage.”—The section, in terms, applies only to the 
question of priority of an intermediate mortgage over a subsequent mort¬ 
gage or a subsequent advance, where the mortgagee pays off a prior mort¬ 
gage or the subsequent advance is made by the prior mortgagee. The prin¬ 
ciple on which the section is based is, however, applicable even to inter¬ 
mediate purchasers of the property. In Bhagwan Das v. Sham Das' X 
mortgaged his property to A in February 1893, and sold a portion of the 
equity of redemption to B in August 1894. A subsequently advanced a 
further sum of money to X in 1895. B claimed to redeem the mortgage 
of 1893 and was met by the plea that he should pay up the subsequent 
advance also before redemption. It was held by the High Court of Alla¬ 
habad that to allow such a plea would violate the principle laid down in 
old S. 80 corresponding to this section. 

6. “Subsequent advance”—Meaning of.—It has been held by their 
Lordships of the Privy Council in The Imperial Bank of India v. U Rai 
Gyaw Thu & Co., Ltd., 1 that the word “subsequent” in this section must, 
from the context, be taken to mean subsequent to an intermediate mort¬ 
gage and that an advance when made after another mortgage is granted 
becomes a “subsequent advance”. A mortgaged his property to B in 
1874. He subsequently mortgaged the same property to C in March 1877, 
and thereafter to B in November 1877. B obtained a decree on both his 
mortgages without impleading C, got the property sold in court auction, 
and took the sale proceeds in satisfaction of both the mortgages. C then 
sued on his mortgage, obtained a decree, and then claimed to recover the 
surplus proceeds of the said sale in the hands of B after satisfying the 
first mortgage of 1874. It was held that he was entitled to do so and that 
to allow B to retain the proceeds in satisfaction of both his mortgages 
would be against the provisions of old S. 80 corresponding to this section. 2 

7. Except in the case provided for by S. 79.—See Notes on Section 79. 


"94. Where a property is mortgaged for successive debts to 

successive mortgagees, a mesne mortgagee has the 
same rights against mortgagees posterior to himself 
as he has against the mortgagor. 


Rights of mesne raorta 
gngee. 


a. The original section as it stood in the year 1882 was repealed by the Civil Procedure 
Code. 1908; see now Order 34 Rule 10 in the Appendix. The present section was 
inserted by Section 47 of the Transfer of Property (Amendment) Act, 1929 (XX 
of 1929). 

Synopsis 

1. History of the section. 

2. Principle. 

3. “ The same rights.as he has against the mortgagor.” 

4. Rights of persons deriving title from mesne or prior mortgagees. 

TOPIC INDICATOR: 


cution of mortgagee’s decree if puisne 
mortgagee not a party. See S. 67. Note 29. 
Rights of mortgagees inter ee. See S. 67, 
Note 19. 


First mortgagee—Rights of. See Note 2. 

Omission to implead puisne mortgagee does 
not affect his rights. See S. 67. Note 19. 

Redeem up and foreclose down. See Note 2. 

Rights of auction-purchaser at sale in exe- 

1. History of the section.—The old S. 94 of the Act of 1882 dealt with 
the question of costs of the mortgagee in mortgage suits. It was repealed in 


Tnd Cas 910 (PC), Imperial Bank of India 
v. U. Rai G. T. & Co. Ltd. 

U k- Section—93 Note 5 

l. fltt) 28 All 429 (431) : 1901 All W N 

msmxuBwm--.' ' • • 


Section—93 Note 6 

1. (’23) 10 AIR 1923 P C 211 (215) : 51 
Cal 86 : 1 Rang 637 : 50 Ind App 283 : 76 
Ind Cas 910 (PC). 

2. (’90) 12 All 546 (547) : 1890 All W N 
77 (DBJ/Witttt Ud V. Ktihan Lai: 

ft T. P.—VQ 
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1908 and was re-enacted in the Civil Procedure Code, 1908, as Order 34 
Rule 10. 

This section is new and is a re-enactment of the latter portion of the 
old section 75 which ran as follows: 

“Every second or other subsequent mortgagee has, so far as 
regards redemption, foreclosure and sale of the mortgaged property, 
the same rights against the prior mortgagee or mortgagees as his 
mortgagor has against such prior mortgagee or mortgagees, and the 
same rights against the subsequent mortgagees (if any) as he has 
against his mortgagor.” 

The first portion of the above section is covered by Ss. 91 and 92 of the 
Act. 1 

The provisions of O. 34 R. 11 of the Code of Civil Procedure as they 
were in 1908 and which corresponded to the repealed S. 75, have also been 
repealed by Act XXI of 1929. 

2. Principle.—This section is an enactment in part of the well-known 
principle expressed by the phrase “redeem up and foreclose down.” 1 It 
provides that a mesne mortgagee has the same rights against mortgagees 
posterior to himself as he has against the mortgagor. 2 The reason is that 
the posterior mortgagee whose interest has only been carved out of the 
mortgagor’s interest remaining after the anterior mortgage, cannot, as 
against the latter, be in any better position than the mortgagor himself. 3 

The section, in terms, deals with the rights of mesne mortgagees. But 
it cannot be doubted that the same principle is applicable to the first 
mortgagee also who will have, against subsequent mortgagees, the same 
rights as he has against the mortgagor. 4. The words “second or other 
subsequent” occurred in the old S. 75, and the word “mesne” was used 
in the corresponding O. 34 R. 11 of the Civil Procedure Code as it stood 
before 1929. They were properly used in those provisions as the rights 
of a mortgagee were dealt with in relation to prior as well as subsequent 
mortgages. In the present section, the rights of mortgagees are dealt 
with as against posterior mortgagees alone. The word “mesne” seems 
to have been inadvertently retained. 

3. “The same rights.as he has against the mortgagor.”— 

Sections 67 to 73 deal with the rights of mortgagees against mortgagors. 
This section provides that a mortgagee can also exercise all such rights 
against Mortgagees posterior to himself. Thus, a prior mortgagee can 
require the subsequent mortgagee to redeem him or, in default, to sub¬ 
mit a foreclosure or sale of the property. 1 (Section 67). Again where, 


Section 94—Note 1 

1. See Clause 46 of the Report of the 
Special Committee printed on page 85 
(126). 

Section —94 Note 2 

1. See Clause 46 of the Report of the 
Special Committee printed on page 85 
(126). 

See Snell, Principles of Equity, 11th Edn., 
p. 307. 

(’ll) 10 Ind Cas 748 (751) (Bom), Hope 
Mills Ltd. v. Sir Cowasji J. Readyinoney 
Bart. 

2. (’91) 13 All 432 (459) (FB), Mata Din 
Kasodhan v. Kazim Husain. 

(’ll) 9 Ind Cas 513 (516) (FB) (Mad), 
Mulla Veetil v. Achuthan Nair. 

(’26) 13 AIR 1926 Mad 101 (102) : 90 Ind 


Cas 410, Krishnaswami v. • Thurimalai. 

3. See the following cases which proceed 
upon this principle: 

(’82) 6 Bom 404 (411, 412, 413) (FB), Mul- 
chand Kuher v. Lallu Trikam. 

(’26) 13 AIR 1926 All 480 (482, 483) : 97 
Ind Cas 4 (DB), Lachmi Narain v. Hirday 
Narain. 

(’29) 16 AIR 1929 Lah 207 (208) : 117 Ind 
Cas 666, Nand Lai v. Narain Singh. 

4. (’29) 16 AIR 1929 Lah 207 (208) : 117 
Ind Cas 666, Nand Lai v. Narain Sinqh. 

(1900) 23 All 1 (4) : 1900 All W N 176 (DB), 
Baldeo Singh v. Jaggu Ram. 

Section—94 Note 3 

1. (’08) 31 Mad 425 (428) : 18 Mad L Jour 
298 (DB), Venkataramana Iyer v. Gom- 
pertz, 
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under the terms of the prior mortgage the mortgagee is entitled to^gefe 
possession of the mortgaged property under certain circumstances, he 
can, on the happening of such circumstances, sue a subsequent usufruc¬ 
tuary mortgagee for recovery of possession. 2 

This section must, however, be read subject to the proviso to sub-s. 
<(1) of S. 68. That proviso enacts that a transferee from the mortgagor 
sfyall not be Table to be sued for the mortgage-money in a case falling 
under cl. (a) of that sub-section. A prior mortgagee will not, therefore, 
bp entitled to a personal decree for the mortgage-money, against the sub- 
^fequent mortgagee, though he may be entitled to such a decree against 
the mortgagor. 3 

The “rights” referred to are the rights of the mortgagee, under the 
mortgage , that is, rights flowing from the terms* constituting the mort¬ 
gage. It will not include rights, for instance, on covenants by the mort¬ 
gagor not to alienate his properties, which do not form part of the terms 
of the mortgage. See Note 18 on section 10. 

.As to the effect of joinder and non-jo : nder of orior and puisne mort¬ 
gagees as parties to suits on mortgages, see Note 19 on section 67. 

4. Rights of nersons deriving title from mesne or u-ior mort^aeees.—- 
By virtue of S. 59A, a person deriving title from a mesne or prior mort¬ 
gagee will stand in the same position as the mortgagee himself in respect 
of the enforcement, against the mortgagor, of the rights under the mort¬ 
gage. Thus, a purchaser from a prior or mesne mortgagee will have the 
same rights against posterior mortgagees as the prior or mesne mortgagee 
himself has against the mortgagor. 

" 95 . Where one of several mortgagors redeems the mortgaged nro- 

perfy, he shall, in enforcing his right of subrogation 
nirhi' *f r**.v m'ns co- und^r section 92 a' r ain"t his co-’uortga^o^s. be entitled 

morifigor(orxp.n-e*. to ? dd to (he mort^ape-moncy recoverable from them 

surh nronortion of the expenses nroperly incurred 
in such redemption as is attributable to their share in the property. 

a. This section was subtly**d for ori r ' : ”aI S^ct'^n 95 hv Section 48 of the Transfer 
of Property (Amendment) Act, 1923 (XX of 1923). The original section ran as 
as follows: 

“95. Where one of several mortgagors redeems the mortgaged property. and obtains 
possession thereof, he has a charge on the «hare of each of the other 
co-mortea«*ors in the property for his proportion of the expenses property 
incurred in so redeeming and obtaining possession.” 

Synopsis 

1. Scope of the section. 6. Such proportion as is attributable to 

2. “Redeems.” their share in the property. 

- _ . . - „ 7. Persons deriving title from the mortga- 

3. “Expenses properly incurred.” por 

4. Interest. 8. Personal remedy. 

5. Co-mort?a*»or’s liability t*' contribute. 9- L : mi f ation. 

See Notes 3 and 17 on S. 82. ! 10. Section, if retrospective. 


6. Such proportion as is attributable to 
their share in the property. 

7. Persons deriving title from the mortga¬ 

gor. 

8. Personal remedy. 

9. L : mi f ation. 


3 and 17 on S. 82. I 10. Section, if retrospective. 

TOPIC INDICATOR: 

Nature of right acquired by redeeming co-mortgagor. See 
Note 1: S. 82 Note 17 and S. 92 Note 15. 

Section not restricted to possessory mortgages. See Note 1. 


(*J2) 14 Ind Cas 449 M53) (DB) (Mad), 
VenPatagiri Aiyar v. SadaQova~hariar. 

i 14 hid Cas 735 (736) (Oudh), Jangu 
Singh v. Ganesh Ram. 

Afl»«29 Lai, 2# (208) : 1X7 Ind Cm 


666. Nand Lai v. Narain Sinjh. 

3. (’30) 17 AIR 1930 Lah 791 (792) : 126 

Jnd Cas 174 (DB), Khazanchi Shah v. 
Nizam Din. 
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1. Scope of the section.—In cases arising prior to the Act it was 
held that a co-mortgagor redeeming the mortgage obtained a lien on the 
shares of other co-mortgagors for their proportionate share of the mort¬ 
gage-money with a right to retain possession until such share is paid by 
them. 1 

Section 95 of the Act gave legislative effect to this view and enacted 

as follows: . ' : 

“Where one of several mortgagors redeems the mortgaged pro¬ 
perty, and obtains possession thereof, he has a charge on the 
i share of each of the other co-mortgagors in the property for his 

proportion of the expenses properly incurred in so redeeming and 
obtaining possession.” 

The section, however, gave rise to various interpretations as to the 
nature of the right acquired and the conditions requisite for the acquisi¬ 
tion of the right. One set of cases 2 held that the redeeming co-mortgagor 
had only a charge on the property and another set of cases 3 held that the 
right acquired was one of subrogation of the rights of the mortgagee 
whom he had redeemed. According to a third set of cases 4, he was only a 


Section 95—Note 1 

1. (’82) 4 All 58 (60) (DB), Pancham Singh 
v. Ah Ahmad. 

( 84) 8 Bom 497 (500) (DB), Vithal v. 
Vishvasrav. 

C81) 1881 Bom P J 57 (DB), Pandjirav 
v. Naroji. 

('80) 1880 Bom P. J. 300 (DB), Ganesh v. 
Raghunath. 

(79) 2 Mad 223 (225) (DB), Astnisab Ravu- 
thav v. Vamana Rau. 

2. (’06) 9 Oudh Cas 91 (93, 94) (DB), 
Makhdum Khan v. Mi. Jadi. 

(1901) 3 Bom L R 685 ( 690) (DB), Vithal 
v. Dinkarrao. 

t(’02) 26 Bom 500 (503) : 4 Bom L R 178 
(DB), Vasudev v. Balaji. (He is not a 
mortgagee within the meaning of Art. 148, 
Limitation Act.) 

(’31) 18 AIR 1931 Cal 251 (256) : 58 Cal 
1167 : 130 Ind Cas 889 (FB), Umar Ali v. 
Asmat Ali. 

r (15) 2 AIR 1915 Cal 759 (762) : 27 Ind Cas 
780 (DB), Dhakeshwar Prosad Singh v. 
Harihar Prosad Narain Singh. 

(’21) 8 AIR 1921 Mad 326 (326) (DB), 

Sinnanan Chetti v. Siva Kami Animal. 
(’36) 23 AIR 1936 Mad 500 (502) : 162 Ind 
Cas 828, Sreeramulu v. Ramakrishnayya. 
(Art. 132, Limitation Aot, applies.) 

(’29) 16 AIR 1929 Bom 139 (140) : 53 Bom 
353 : 116 Ind Cas 225, Shankar Mahadev 
v. Bhikaji Ramchandra. 

(’22) 9 AIR 1922 Bom 150 (151) : 46 Bom 
213 : 64 Ind Cas 205 (DB), Chandbhai 
Mahmadbhai v. Hasanbhai Rahimutula. 
(16) 3 AIR 1916 All 134 (136) : 38 All 138 : 
34 Ind Cas 244 (DB), Jai Kishen v. 
Budhanand. 

(19) 6 AIR 1919 Oudh 39 (43) : 22 Oudh 
Cas 978 : 54 fnd Cas 269, Lachmi Narayan 
v. Raj Narayan. 

(’23) 10 AIR 1923 Lah 311 (312) : 71 Ind Cas 
847, Wazir v. Girdhari. 
t(’20) 7 AIR 1920 Lah 234 (235) : 55 Ind 


Cas 450, Basanta v. Dhanna Singh. 

(’34) 21 AIR 1934 Pat 612 (614) : 13 Pat 
356 : 155 Ind Cas 756 (DB), Birendra 
Keshri v. Bahvria Saraswati Kuer. 

( 27) 14 AIR 1927 Oudh 552 (552) : 2 Luck 
686 : 105 Ind Cas 302 (DB), Rameshwar 
v. Mt. Sheorani. 

('27) 14 AIR 1927 Oudh 347 ( 349) : 2 Luck 
618 : 104 Ind Cas 400, Wajihuddin Ashraf 
v. Ahmad Ashraf. 

(’30) 17 AIR 1930 Nag 300 (303) : 27 Nag L R 
152 : 127 Ind Cas 889, Jairam v. Bhilaji. 

( 33 ) 20 AIR 1933 Lah 91 (92) : 141 Ind Cas 
404, Mt. Radha v. Ajudhia Prashad. 

7 (’41) ILR (1941) Nag 434 (436) : 1941 Nag 
L Jour 439 (DB), Abdul Sattar v. Bikharir 
lal. 

[See also (’45) 32 AIR 1945 Cal 194 (198) : 
ILR (1947), Cal 313 (DB), Shamsuddin v. 
Haider Ali. 

(Under old S. 74 the right was not merely 
a charge but subrogation). It would be 
wrong to apply S. 95 (old) to cases under 
old S. 74 and hold only that a charge was 
created.] 

See also Note 17 "on Section 82. 

3. t(’21) 8 AIR 1921 Cal 166 (169) i 57 
Ind Cas 868 (DB), Raj Kumari Debt v. 
Mukunda Lal. (Overruled in AIR 1931 
Cal 251 : 58 Cal 1167 (FB), but the case is 
good law after the amendment of this 

section in 1929.) 1CA 

(’99) 22 Mad 332 (335) : 9 Mad L Jour 166 
(DB), Perianna Servaigaran v. Marudax- 


nayagam. _ j 

(’24) 11 AIR 1924 Oudh 85 (89) : 73 Ind 
Cas 113 (DB), Lutar Ram v. Lal Ranjit 


Singh. ~ 4 . 

se also Note 15 oil Section 92. 

(’09) 31 AH 166 (169, 170) i 1 Ind Cas. 
825 (826) (DB), Har Prasad v. Raghu - 

nandan Prasad. . ' 

06) 4 Cal L Jour 79 (84) (DB), Roushan 

Alt Khan v. Kali Mohan. - u > 

10)-5- Ini Gas 165- (168) -(DB)-- (Cal), 
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charge-holder with rights of priority over intermediate mortgagees or 
purchasers. 

There was also a difference of opinion as to the class of mortgages 
to which the section applied. It was held in some cases 6 that the section 
applied only to mortgages under which possession was obtained, while 
other cases 6 held a contrary view. Their Lordships of the Privy Council 
in Ahmad Wali Khan v. Mussamat Shamsh-ul-Jahan Begum 7 took the 
latter view and observed as follows: 

“That section might be so strictly construed as to limit its ope¬ 
ration to mortgages under which possession passes, and therefore, 
on redemption properly repasses. But it seems to their Lordships more 
reasonable to construe the section distributively, to make the condi¬ 
tion of obtaining possession apply only to the cases in which its ful¬ 
filment is from the nature of the mortgage possible, and in other 
cases to make the charge follow upon redemption.” 

In cases of usufructuary mortgages it was held that a co-mortgagor 
should obtain possession and retain it in order to enable him to claim a 
charge. 8 If he obtained possession, he could retain it till he was paid by 
the co-mortgagors the amount representing their share of the mortgage- 
money. 9 He could not sue for sale. 10 See also the undermentioned 
cases. 11 


Digambar Das v. Harendra Narain. 

(’34) 21 AIR 1934 Pat 612 (615) : 13 Pat 356 : 
155 Ind Cas 756 (DB), Direndra Keshri v. 
Bahuria Saraswali Kuer. 

(’28) 15 AIR 1928 Cal 593 (595) : 55 Cal 
1193 : 109 Ind Cas 247 (DB), Mohendra 
Nath v. Khetra Mohan. (Per Mukerji J.) 
(’19) 6 AIR 1919 Oudh 39 (42) : 22 Oudh 
Cas 278 : 54 Ind Cas 269, Lachmi Narayan 
v. Raj Narayan. 

r But see (’25) 12 AIR 1925 Oudh 613 (615) : 
92 Ind Cas 559, Jahan Begam Qamar v. 
Munney Mizra. (Charge cannot be en¬ 
forced against bona fide purchaser for 
value.) 

(’06) 9 Oudh Cas 259 (267) (DB), Raja Ali 
Mohammad v. Deputy Commissioner of 
Barabanki. (Do.)] 

5. (’99) 22 Mad 332 (335) : 9 Mad L Jour 
166 (DB), Perianna Servaigaran v. Ma-ru- 
dainayagam Pillai. 

(’05) 9 Cal W N 865 (867) (DB), Jahan Ara 
Begam v. Shujauddin Bukht. 

6. (’01) 4 Oudh Cas 273 ( 276), Ghulam 
Maula v. Aft. Banno. 

(’28) 15 AIR 1928 Mad 950 (951) : 51 Mad 
810 : 112 Ind Cas 6 (DB), Ramchandra 
v. Narayanaswami. 

(’25) 12 AIR 1925 Oudh 613 (613) : 92 Ind 
Cas 559, Jahan Begam Qamar v. Munney 

Mirza. n , 

(’07) 3 Nag L R 92 (93), Mohan Seith v. 

Kashinath. „ 

(’04) 26 Ah 407 (417) : 1 All L Jour 148 
(FB), Ibn Hasan v. Brijbhukan Saran. 
(’04) 26 All 227 (232) : 1904 All W N 3 
(DB). Bhagtoan Das v. Hardei. 

(’18) 5 AIR 1918 Pat 322 (323) : 3 Pat L 
Jour 490 : 46 Ind Cas 479 (DB), Mt. Hira 

Kuer v. Palku Sinph. „ , A 

7. (’06) 28 All 482 (487) : 33 Ind App 81 


(PC). 

8. (’24) 11 AIR 1924 Oudh 209 (217) : 75 
Ind Cas 579 (DB), Mohan Singh v. Sewa 
Ran i. (Constructive possession is suffi¬ 
cient.) 

(17) 4 AIR 1917 Oudh 50 (52) : 20 Oudh 
Cas 72 : 39 Ind Cas 186, Jag Mohan Singh 
v. Situ Ram Singh. 

( 06) 9 Oudh Cas 259 (266) (DB), Raja Ali 
Mohammad v. Deputy Commissioner of 
Barabanki. 

(’25) 12 AIR 1925 Oudh 629 (630) : 88 Ind 
Cas 544 (DB), Hamid Ali Beg v. Dulareu 
Lai. (Redeeming mortgagor obtaining 
constructive possession.) 

('33) 20 AIR 1933 Oudh 28 ( 31) : 140 Ind 
Cas 580 (DB). Madho Singh v. Kalloo 
Singh. 

9. (’92) 1892 Bom P J 412 (DB). Naro v. 
Raqho. 

('31) 18 AIR 1931 All 76 (82) : 133 Ind Cas 
142 (DB), Fazal Rab v. Manzoor Ahmad. 

('05) 27 All 178 (182) : 1 All L Jour 579 
(DB) Rugad Singh v. Sat Narain Singh. 

\See also (’35) 22 AIR 1935 Oudh 245 (248) : 
154 Ind Cas 267 (DB), Nisar Ahmed Khan 
v. Manjur Ahmad Khan.] 

10. (’14) 1 AIR 1914 Oudh 234 (235) : 22 Ind 
Cas 918, Mamola v. Kedar Nath. 

11. (’15) 2 AIR 1915 All 450 <452) : 28 Ind 
Cas 677, Shafat-ullah v. Izzat-ullah. (He 
could sue for possession.) 

(19) 6 AIR 1919 Mad 284 (285) : 49 Ind Cas 
460 (DB), Iyathurai Aiyar v. Kuppa- 
muthu Padayachi. (He can only enforce 
the charge.) 

(’88) 11 Mad 416 (418) (DB), Moidin v. 
Oothumanganni. (He has as well a right of 
obtaining possession.) 

(’28) 15 AIR 1928 Mad 950 (951) : 51 Mad 
810 : 112 Ind Cas 6 (DB), Ramachandra 
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The conflict of opinion has now been set at rest by the present 
amended section, recognising the right of the redeeming co-mortgagor to 
subrogation under S. y2. 12 In enforcing such rignt of subrogation the 
redeeming co-mortgagor has, under this section, a right to add, to the 
mortgage-money recoverable from his co-mortgagors, such portion of the 
expenses properly incurred in such redemption as is attributable to their 
share in the property. 

Apart from the right of subrogation given by this section and S. 92, 
a redeeming co-mortgagor has a rignt to a charge for contribution against 
his co-mortgagors under S. 82 read with S. 100. 13 It has been held that 
this charge relates back to the date of the mortgage redeemed for pur¬ 
pose of priority against subsequent mortgagee though not for the pur¬ 
pose of Lmitat-on. 1 ^ But it is not daar on what principle this view can 
be sustained. Possibly the view is that the charge under S. 82 is a con¬ 
tingent charge even before the mortgage is discharged when the right to 
sue on the charge will arise. The charge cannot, however, Lke a right of 
subrogation, be enforced against a bona fide transferee without notice of 
the charge. See also Note 17 on section 82. 

2. “Redeems.”—As to the meaning of “redemption” generally, see 
Note 4 on S. 60. The payment of the balance due upon a mortgage is as 
much a redemption as the payment of the whole sum due in a case where 
there has been no part payment previously. So where one of several co¬ 
mortgagors pays off the balance due on the mortgage he would be entitled 
to the rights given by this section. 1 


3. “Expenses properly incurred.”—The redeeming co-mortgagor 
can, under this section, claim a proportion of such expenses only as have 
been properly incurred P The solatium of five per cent, on the purchase- 
money paid to the auction-purchaser in order to set aside a sale under 
O. 21 R. 89 of the Code of Civil Procedure is not an expense that can be 


v. Narayanaswami. (Puisne mortgagee 
purchaser of part of mortgaged property 
paying off prior mortgage has a charge 
under S. 95.) 

(’22) 9 AIR 1922 All 153 (151) : 41 All 67 : 
63 Ind Cas 604 (DB), Bora Shib Lai v. 
Munni Lai. (Puisne mortgagee paying 
off prior mortgage is entitled to subroga¬ 
tion under S. 74.) 

(’23) 15 AIR 1928 All 211 (244) : 50 All 
569 : 109 Ind Cas 38 (DB), Aziz Ahmad 
Khan v. Cho e Lai (Puisne mortgagee 
purchaser of part of mortgaged property 
paying off prior mortgage.) 

(’27) 14 AIR 1927 Pat 117 (121) : 98 Ind 
Cas 968 (DB), Mahammad Tabrak v. 
Dalip Narain. (Puisne mortgagee from 
co-mortgagor paying off prior mortgage.) 

(’31) 18 AIR 1931 Cal 251 (253, 254, 255) : 
58 Cal 1167 : 130 Ind Cas 889 (FB), Umar 
Ali v. Asmat Ali. (Purchaser from co¬ 
mortgagor paying off mortgage.) 

12. (’31) ’8 AIR 1931 Cal 2,1 (252) : 58 
Cal 1167 : 130 Ind Cas 889 (FB), Umar 
Ali v. Asniat Ali. 

[S°e also (’43) 30 AIR 1943 Bom 191 (193) : 
208 Ind Cas 235 (DB), Raghavendra- 

charya Appacharya v. Vaman Shrin'was. 
(One of co-mortgagors redeeming usu¬ 
fructuary mortgage—Other co-mortga¬ 


gors must sue for redemption and not 
merely for possession.)] 

See the Report of the Special Committee, 
clause 47 printed on page 85 (123, 127). 

13. (’45) 32 AIR 1945 Pat 192 (196) : 23 Pat 
9^5: 219 Ind Cas 368 (DB), Sheosaran 
Singh v. Amla Co-operative Credit So¬ 
ciety. 

(’42) 29 AIR 1942 Oudh 449 (457) : 203 Ind 
Cas 285 (FB), Brij Bhukhan v. Bhagwan 
Da t. 

(’42) 29 AIR 1942 Nag 111 (113) : ILR 

(1942) Nag 393 : 201 Ind Cas 472, Bal- 
chand Pyarelal v. Ratanchand Dhannalal. 

14. (’44) 31 AIR 1944 Oudh 114 (116) : 210 
Ind Cas 551 (DB), Brij Bhukhan v. Bhag¬ 
wan Dutt. 

Section—95 Note 2 

1. See (’18) 5 AIR 1918 Pat 322 (323) : 3 
Pat L Jour 490 : 46 Ind Cas 479 (DB), 
Mt. Hira Knar v. Palku Singh. (Case 
under old section—Co-mortgagor paying 
balance was held entitled to a charge 
under S. 95.) 

Section—95 Note 3 

1. (’12) 15 Ind Cas 500 (500) (DB) (Bom), 
Bhaiji Shamrao v. Haji Miya Mahamad. 
(Per Beaman J.) 

( 28) 15 AIR 1928 Nag 216 (248) : 109 Ind 
Cas 777, Canpat v. ShamlaU 
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said to have been properly incurred. 2 In the undermentioned case 20 of 
the Madras High Court it has been held that the poundage fee chargeable 
from the mortgagor who seeks to set aside a sale under O. 21 R. 89 of the 
Civil Procedure Code is not an expense properly incurred in redeeming 
the mortgage. This section has now resolved the doubt that existed 
before as to whether the words “expenses properly incurred’’ meant only 
the expenses of redemption or included the mortgage-money also, 3 by 
treating the expenses of redemption as independent of the mortgage- 
money and by enacting that the expenses so incurred should be added to 
the mortgage-money recoverable from the other co-mortgagors. 

4. Interest.—The old section did not contain any provision for pay¬ 
ment of interest on the proportionate share of the redemption amount 
attributable to the other co-mortgagors. It was held in some cases 
arising thereunder that the redeeming co-mortgagor was not placed com¬ 
pletely in the position of the mortgagee whom he redeemed, and that the 
question of payment of interest on the redemption amount and of the 
date from which it was payable was a matter of discretion of the Court. 1 
In other cases 2 it was held that the redeeming co-mortgagor was not en¬ 
titled to claim any interest before suit unless he had demanded interest 
by notice to the other co-mortgagors.. In the undermentioned case 3 the 
Chief Court of Oudh held that Art. 115 of the Limitation Act applies to 
a claim for such interest and that therefore no interest for a period over 
three years prior to date of suit could be awarded. 

Under the present section the redeeming co-mortgagor is entitled by 
“subrogation” under S. 92 to the rights of the mortgagee paid off and, 
will, it is conceived, be entitled to claim interest in the same way as the 
prior mortgagee could have done. See Note 24 on section 92. But the 
redeeming co-mortgagor will not be entitled to claim interest on the 
expenses of redemption which he is entitled under this section to add to 
the mortgage money. 4. 


2. See Note 24 on Section 92. 

('45) 32 1945 Pat 192 (196) : 23 Pat 953 : 
219 Ind Cas 368 (DB) Sheosaran Singh 
v. Amla Co-operative Credit Society. 

(’43) 30 AIR 1943 Mad 429 (433) : ILK 
(1943) Mad 531 : 208 Ind Cas 370 (FB). 
Damodarasami v. Govindai ajulu Naidu 
(Per Patanjali Sastri, J., in Order of 
Reference.) 

[See also (’31) 18 AIR 1931 Pat 394 (402) : 
10 Pat 528 : 134 Ind Cas 139 (DB), Bhag- 
i vati v. Maiyan (Case, however, under Ss. 
69 and 70 of the Contract Act.)] 

2a. (’43) 30 AIR 1943 Mad 429 (433) : ILR 
(1943) Mad 531 : 208 Ind Cas 370 (FB), 
Damodarasami Naicken v. Govindarajulu 
Naidu. (Per Patanjali Sastri, J., in 
Order of Reference—Poundage fee 
chargeable from the mortgagor under 
Rule 203 of the Madras Civil Rules of 
Practice forms no part of the amount 
payable to mortgagee decree-holder but 
is a payment made to regain his property 
because he was late with his money.) 

3. (’31) 18 AIR 1931 Cal 251 (253) : 58 Cal 
1167 (FB), Umar AH v. Asmat Ali. 

(’06) 9 Oudh Cas 259 (266) (DB), Raja Ali 
v. Deputy Commissioner. 

Section—95 Note 4 

1. W) 21 AIR 1934 Pat 612 (614) : 13 Pat 
856 : 155 Ind Cas 756 (DB), Birendra 

Keshri v. Bahuria (6 Per cent., was 

awarded from the data on which he 

0 


became entitled to the charge.) 

(’10) 5 Ind Cas 165 (168) (DB) (Cal), 

Digambar Das v. Harendra Narain. 

(’98) 1898 All W N 39 (40) (DB), Rant v. 
Amir Baksh. (Redeeming co-mortgagor 
is entitled to reasonable interest from the 
date of redemption.) 

(’06) 4 Cal L Jour 79 (83) (DB), Raushan 
Ali v. Kali Mohan. (12 per cent., rate 
higher than that provided in the docu¬ 
ment.) 

(19) 6 AIR 1919 Nag 80 (80) : 49 Ind Cas 
230, Jago v. Arjun. (Interest at 12 per 
cent, was awarded.) 

(’28) 15 AIR 1928 Nag 246 (248) : 109 Ind 
Cas 777, Ganpat v. Shamlal. 

2. (’25) 12 AIR 1925 Bom 484 (485) : 49 
Bom 591 : 88 Ind Cas 658 (DB), Gafur 
Imam v. Amir Isab.' (Interest at 6 per 
cent, allowed from date of suit.) 

(’29) 16 AIR 1929 Oudh 290 (292) : 117 Ind 
Cas 409, Nakkoo Das v. Rab Saran Singh. 

(’31) 18 AIR 1931 Pat 394 (402) : 10 Pat 
528 : 134 Ind Cas 139 (DB), Bhagwati 
Saran v. Maiyan Murat. (Case under Ss. 
69 and 70 of Contract Act—Interest at 6 
per cent, allowed from date of suit.) 

3. (’25) 12 AIR 1925 Oudh 613 (614) : 92 Ind 
Cas 559, Jahan Begam v. Munney Mirza. 

4. (’48) 35 AIR 1948 Nag 256 ( 258) : ILR 
(1947) Nag 668 Suioabdi v. Krishna Ravji. 
(AIR 1925 Bom 484 : 49 Bom 591 foil.). 
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5. Co-mortgagor’s liability to contribute.—See Notes 3 and 17 on 
Section 82. 


6. Such proportion as is attributable to their share in the pro¬ 
perty.—The proporton attributable to the co-mortgagor’s share in the 
property must be ascertained by reference to S. 82. The redeeming co¬ 
mortgagor has to contribute pro tanto to the extent of the value of his 
share and can recover only the balance from the other co-mortgagors. 1 
This right to recover the balance is, however, not a right to recover from 
all the other co-mortgagors in solidum the mortgage-money. He has to 
split up his claim into a claim against each co-mortgagor in consonance 
with S. 82. 2 He is not entitled to a sale of the other co-mortgagors’ shares 
jointly on their failure to pay their proportion of the mortgage-debt. As 
each co-mortgagor’s liability is separate, the redeeming co-mortgagor is 
entitled to separate decrees against each of the co-mortgagors in default 
of payment of their proportionate shares. 3 

A co-mortgagor satisfying a mortgage decree and obtaining an as¬ 
signment of the decree is, however, entitled to execute the decree as a 
transferee of the decree against the other co-mortgagors and, in the exe¬ 
cution proceedings, the matters relating to contribution based upon the 
values of their respective property cannot be urged. 4, 

7. Persons deriving title from the mortgagor.—Under the old sec¬ 
tion there was some difference of opinion as to whether the section was 
restricted to mortgagors in the sense of persons who have actually ex¬ 
ecuted the mortgage or whether it included cases where the mortgage is 
originally made by a single mortgagor but subsequently the equity of 
redemption vests in several persons by devolution or transfer. The gene- 
ral trend of opinion was that the section included the latter class of 
cases, 1 some cases, however, taking the contrary view 2 The introduction of 

ky the amending Act of 1929 now makes the position clear. 
Mortgagor ’ under that section includes person deriving title from him 


[See also (’45) 32 1945 Pat 192 (196) : 23 
Pat 953 : 219 Ind Cas 368 (DB) Sheosa- 
ran Singh v. Amla Co-operative. 

“Redeeming co-mortgagor is not entitled 
to interest prior to date of institution of 
suit”— Note this is an ambiguous state¬ 
ment—If the reference is to interest on 
the mortgage money, (as distinguished 
from the expenses of redemption) the 
view does not seem to be correct.] 
Section—95 Note 6 

1. (’32) 19 AIR 1932 All 250 (251, 252) : 
137 Ind Cas 86 (DB), Collector of Farru- 
khabad v. Kishore Mohan. 

2. (’31) 18 AIR 1931 Cal 251 (255) : 58 Cal 

1167 (FB), Umar Ali v. Asmat Ali. 

(’28) 15 AIR 1928 All 241 (245) : 50 All 
569 (DB), Aziz Ahmad v. Chhote Lai. 

3. (’01) 4 Oudh Cas 273 (276), Ghulam v. 
Mt. Banno. 

4. (’39) 26 AIR 1939 Cal 425 (427) : 183 
Ind Cas 792 (DB), C. K. Bezbarua v. 
Golak Chandra. (Order 21 R. 16, C. P. C., 
does not apply to a mortgage decree.) 

Section—95 Note 7 

1. (’28) 15 AIR 1928 Mad 950 (951) : 51 
Mad 810 : 112 Ind Cas 6 (DB), Ram- 
chandra v. Narayavaswami. (A pur¬ 
chaser of a portion of the mortgage pro¬ 
perty must bo deemed to be one of the 


mortgagors.) 

(’28) 15 AIR 1928 Cal 593 (596) : 55 Cal 
1193 : 109 Ind Cas 247 (DB), Mahendra 
Nath v. Khetra Mohan. (Do.) 

(’19) 6 AIR 1919 Oudh 267 (269) : 22 Oudh 
Cas 112 : 52 Ind Cas 91, Narotam Prasad 
v. Shankar Singh. (Do.) 

(’15) 2 AIR 1915 Cal 759 (762) : 27 Ind Cas 
780 (DB), Dhakeshioar v. Harihar (Do.) 

(’06) 9 Oudh Cas 259 (265) (DB), Raja Ali 
v. Deputy Commissioner, (Do.) 

(’07) 3 Nag L R 92 (93), Mohan Seith v. 
Kashinath. (Do.) 

(’27) 14 AIR 1927 All 626 (626, 627) : 103 
Ind Cas 84 (DB), Mahomed Faridud-din • 
v. Nand Ram. (Do.) 

(’14) 1 AIR 1914 Oudh 234 (235) : 22 Ind 
Cas 918, Mt. Mamola v. Kedar Nath. 
(Purchaser from some of several heirs of 
mortgagor redeeming mortgage.) 

2. (’05) 9 Cal W N 865 (867) (DB), Nawab 
Jahan Ara v. Mirza Shujauddin. (The 
words ‘one of several mortgagors’ do not 
cover one of several representatives of a 
deceased mortgagor.) 

(’29) 16 AIR 1929 Mad 860 (862) : 123 Ind 
Cas 364 (DB), Nangunni Kovilamma v. 
Nedungadi. (Mortgage by deceased kar- 
navan—Member of tarwad owning pro¬ 
perty is not one of several mortgagors.) 
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and where the equity of redemption vests in several persons, such persons 
would be “several mortgagors” within the meaning of this section. 3 

t A lessee or an assignee of a mokurrari interest of one of several 
mortgagors cannot, however, be considered “one of several mortgagors” 
and cannot claim relief under this section. 4 5 

A vendee of a sham title from the mortgagor gets no interest by the 
transfer, and cannot claim any rights under this section. 6 

8. Personal remedy.—There is a difference of opinion as to whether 
one co-mortgagor can sue for a personal decree for contribution against 
the other co-mortgagors under Ss. 69 and 70 of the Contract Act. See 
Note 14 on S. 82 and the undermentioned cases. 1 As to whether such 
a suit is cognizable by a Court of Small Causes, See Note 27 on that 
section. 

9. Limitation.—See Notes 10 and 14 on Art. 132 and Note 3 on Art. 
148 of the A.I.K. Commentaries on the Limitation Act, 2nd (1942) Edition. 

10. Section, if retrospective.—It has been held by the Chief Court 
of Oudh that the section is retrospective in operation. 1 

‘96 The provisions hereinbefore contained which apply to a simple 

Mortgage 'by depo.it ot mortgage shall, so far as may be, apply to a mortgage 
title-deeds. by deposit of title-deeds. 

a. The original section as it stood in the year 1882 v/as repealed by the Civil Procedure 

Code, 1908; see now Order 34 Rule 12 in the Appendix. The present section was 

inserted by Section 48 of the Transfer of Property (Amendment) Act, 1929 (XX of 

1929). 

Synopsis 

1. History of the section. 

2. Scope. 

1. History of the section.—This section is new. It has been inserted 
by S. 48 of the Transfer of Property (Amendment) Act, XX of 1929. 
Before the amendment, the Act did not define a mortgage by deposit of 
title-deeds. The only provision relating to equitable mortgages was that 
contained in the last paragraph of the old S. 59 of the Act, by which the 
legal formalities required in respect of other mortgages were dispensed 
with in the case of a mortgage by deposit of title-deeds in certain towns. 

The law in relation to such mortgages as administered prior to 1929, 
was neither uniform nor clear. The High Courts followed the practice 
observed in their own Courts. 1 The High Court of Bombay held that 
an equitable mortgagee was entitled to maintain an action for foreclosure 
or sale governed by the 60 years’ period of limitation under Art. 147 of 
the Limitation Act. 2 The High Court of Calcutta, though it allowed a 
suit for foreclosure or sale to be instituted, granted a decree only for 


(’05) 9 Cal W N 865 (867, 868) (DB), Nawab 
Jahart Ara v. Mirza. (Do.) 

Section—95 Note 10 

1. (’42) 29 AIR 1942 Oudh 449 (456) : 203 
Ind Cas 285 (FB), Brij Bhukhan v. Bhag- 
wan Datt. (Per Agarwal, J.) 

Section 96—Note 1 

1. (’90) 14 Bom 269 (273) (DB), Maneckji 
Framji v. Rustomji Naserwanji. 

(’97) 24 Cal 348 (350) : 1 Cal W N 225, 
Srinath Roy v. Godadhur Das. (English 
practice not followed.) 

2. (’90) 14 Bom 269 (272, 273) (DB), 

Mansckj i Framji v. Rustomji. 


3. (’36) 23 AIR 1936 Oudh 47 (49) : 159 Ind 
Cas 54 (DB), Nisar Ahmad v. Manzur 

4. (’06) 4 Cal L Jour 79 (85) (DB), Rou¬ 
shan Ali Khan v. Kali Mohan Moitra. 

5. (’23) 10 AIR 1923 Mad 392 (396) : 74 Ind 
Cas 416 (DB), Gopala v. Mumnachi. 

Section—95 Note 8 

1. (’31) 18 AIR 1931 Cal 251 (253, 256) : 58 
Cal 1167 : 130 Ind Cas 889 (FB), Umar 
Ali v. Asmat All. (Can claim personal 
remedy against co-mortgagors under S. 
69, Contract Act.) 

(«78) 4 Cal 369 (373) (DB), Mothooranath 

■- v, Kristokumar. (Do.) 
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MORTGAGE by deposit of title-deeds 


sale. 3 In Madras, 4 Rangoon, 5 and Sind, 6 the procedure relating to simple 
mortgages was being followed. In the undermentioned cases 7 a bona fide 
purchaser for value of property subject to an equitable mortgage, without 
notice of the mortgage, was held entitled to the property free of the 
equitable mortgage. See also section 67, Note 17. 

With a view to remove these anomalies, a new definition of a mort¬ 
gage by deposit of title-deeds was inserted in S. 58, Cl. (f), and the present 
section was enacted making the provisions relating to simple mortgages 
applicable to equitable mortgages. 8 

In order to provide against hardships likely to be caused by this 
section in provinces where a different view had been taken, S. 15 sub- 

s * of the Transfer of Property (Amendment) Supplementary Act* XXI 
of 1929, provided as follows: 

‘‘Notwithstanding anything contained in S. 9 of this Act, in the 
Presidency of Bombay and such other territories as the Central 
Government may, by notification in the Official Gazette, specify 
in this behalf, a suit by a mortgagee for foreclosure or sale on a 
mortgage by deposit of title-deeds may be instituted within two 
years from the date of the commencement of this Act, or within sixty 
years from the date when the money secured by the mortgage became 
due, whichever period expires first; and no such suit instituted within 
the said period of sixty years and pending at the date of the com¬ 
mencement of this Act, either in a Court of first instance or of 

appeal shaH be dismissed on the ground that the twelve years’ rule 
of limitation is applicable.” J 

°I th f J ra , ns i er °* Pro P er ty Act, 1882, was repealed in 
1908, by the Code of Civil Procedure, 1908, as it related to procedure, 

r i l ^° ) rreSP ° ndlng P rovislon was inserted in that Code in the chapter 
relating to suits on mortgages. (See O. 34 R. 12.) F 

of Pivfl plTi 1 ° f ! he ^ nactmen J of this section, O. 34 R. 15 of the Code 
mortaiffS f? dure h ?s been newly added making applicable, to equitable 
tgages, the provisions of the Code relating to simple mortgages. 

oc *i- f Sc .°P e '.^ T l his section makes such of the provisions of Ss. 59 to 95 

tftlP Hpp^ t0 R S1 fFi! e mort S a ? es ’ applicable to mortgages by deposit of 
title-deeds But these provisions would be applicable only “so far as may 

of s SQ m ^ a ^A S ^cprait title-deeds. Thus, the second paragraph 
59 of the Act requires a simple mortgage for less than Rs. 100 to be 

t j v n f y a registered instrument signed by the mortgagor and 
attested by two witnesses. Again, S. 60 entitles a mortgagor on redemp- 

rZV^ qUirG \ he m ? r * gagee t0 deliver the mortgage deed and to have 
registered an acknowledgment in writing that any right in derogation 

tr f nsfer J e d to the mortgagee has been extinguished, in 
? t ?. the retu ™ of all the documents relating to the property mort- 
gaged, in his possession. These two provisions obviously cannot be made 
applicabie to mortgages by deposit of title-deeds, inasmuch as no deed 
at all is nece ssary to be executed in such cases. 

3 - <’ 8 J) 13 Cal 322 (326) (DB), Oo Noung 
v. Moung Htoon Oo. 

('97) 24 Cal 348 (350) : 1 Cal W N 225, 

Srinath Roy v. Godadhur Das. 

4. (’28) 15 AIR 1928 Mad 909 (913) : 112 
Ind Cas 278 (DB). Sundaramma v. Seeta 

( 28) 15 AIR 1928 Mad 919 (922) : 109 Ind 
Cas 170 (DB), Kimxany v. Aga Alt. 

5. (’29) 16 AIR 1929 Rant? 107 (109) : 118 
Ind 407, V. M. R. V. Chettyar v. Asha. 


6. (’28) 15 AER 1928 Sind 17 (20) : 22 Sind 
L R 222 : 105 Ind Cas 765, Punjab Na¬ 
tional Bank, Ltd., v. Mulji Morar ji. 

7. (’69) 1 N W P H C R 166 (168) (DB), 
Bhunseedhur v. Heera Lall. 

(1862) 9 Moo Ind App 303 (322, 323) (PC), 
Varden Seth Sam v. Luckpathy Royjee. 

8. See Clause 47 (now clause 49) of the 
Select Cnrnmittee’s Report and Section 48 
of Act XX of 1929. 
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97. [Application of proceeds.] Repealed by the Code of Civil Proce¬ 
dure, 1908 (Act V of 1908), S. 156 and Schedule V. 

See now the Code of Civil Procedure, O. 34, Rr. 12 and 13 in the 
Appendix. 


Anomalous Mortgages. 

98. In the case of ‘[an anomalous mortgage] the rights and liabili- 
Right, mil liiihiiitii-. of ties of the parties shall be determined by their con- 
gages. tract as evidenced m the mortgage-deed, and, so far 

as such contract does not extend, by local usage. 

a. These words were substituted by Section 49 of the Transfer of Property (Amendment) 

Act, 1929 (XX of 1929). The old section ran as follows: 

“98. In the case of a mortgage, not being a simple mortgage, a mortgage by condi¬ 
tional sale, an usu.rucluary mortgage, or an English mortgage, or a combination 
of the first and third, or the second and third, ot such forms, the rights and 
liabilities of the parties shall be determined by their contract as evidenced 
in the mortgage-deed, and, so far as such contract does not extend, by local 
usage.” 


Synopsis 


1. Scope of the section. 

2. Provisions of Section 60 apply to ano- 
mal mortgages. 

2a. Applicability of Section 68 to anomalous 
mortgages. See Section 68, Note 12. 

3. Applicability of other provisions of Act 

where contract is silent on the point. 
3a. Applicability of general provisions of 
law. 

4. Mortgagee entitled under deed to fore¬ 

closure and sale—Discretion of Court 
to grant decree for sale. See Note 18 


on Section 67 and the Commentaries on 
the Code of Civil Procedure, O. 34 R. 4, 
Note 9 in the Appendix. 

5. Combination of a simple mortgage and 

a usufructuary mortgage. 

6. Combination of a usufructuary mortgage 
and a mortgage by conditional sale. 

7. Kanom. 

8. Otti. 

9. Peruarthum. 

10. Iiadarawara. 


1. Scope of the section.—Prior to the amendment in 1929, there 
was no definition in the Act of an anomalous mortgage, but the old S. 98 
dealt with certain classes of types of anomolous mortgages. The amend¬ 
ing Act of 1929 introduced in S. 58, Cl. (g) a definition of “anomalous 
mortgage” and the present section now deals only with rights and liabili¬ 
ties of the parties to such a mortgage. 1 


Under this section the rights and liabilities of the parties under an 
anomalous mortgage are to be determined by their contract as evidenced 
in the mortgage deed, and so far as such contract does not extend, by 
local usage. 2 Thus, the question whether a mortgagee under an anomalous 
mortgage has a right to claim a decree for sale or for foreclosure or for 
both, or a personal decree for the mortgage-money, will depend upon 
the terms of the particular contract of mortgage. 3 It has been held that 


Section 98—Note 1 

1. See the Report of the Special Committee 
under Cl. 19 and Cl. 48 printed on page 85 
(111, 127). 

2. t('01) 26 Bom 252 (258) : 3 Bom LR 

778 (FB), Tukaram v. Ramchand. 

(’25) 32 AIR 1925 Mad 881 (882) : 87 Tnd 
Cas 669 (DB), Gopinatha v. Kristno. 

(’90) 12 All 203 (205 206) : 1890 All W N 
87 (DB). Hikmatullah Khan v. Imam Ali. 
(Anomalous mortgage — Mortgagee en¬ 
titled to possession — Possession not de¬ 
livered — Mortgagee held entitled to sue 
for mortgage-money.) 

C15) 2 AIR 1915 Oudh 16 (22 23) : 18 Oudh 

Cas 10 (DB), Sunder v. Baldeo. 


3. (’10) 6 Ind Cas 795 (796) (DB) (All), 
Sa’ama* Ullah v. Pratab Singh. (A pro¬ 
vision giving the usufructuary mortgagee 
power to sell by institution of suit takes 
the mortgage out of the category of usu¬ 
fructuary mortgage in S. 58 (d) and the 
provision is given effect to.) 

(’27) 14 AIR 1927 Cal 836 (840) : 54 Cal 
687 : 104 Ind Cas 833 (DB), Solema Bibi 
v. Hofez Mahomed. (Foreclosure.) 

(’37) 24 AIR 1937 Pat 2S1 (262) : 169 Ind 
Cas 75 (DB), Beni Madho v. Jankl Pan- 
d«y. (Personal decree.) 

[See aTso (’85) 11 Cal 237 (244) : 12 Ind 
App 1 (PC), Deputy Commissioner of 
Rae Barelli v. Rampal Singh.] 
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he cannot claim any right expressly or impliedly negatived by the con¬ 
tract, 4 5 and that if those rights, though given, are controlled or limited 
by the contract to a particular state of circumstances, he will be entitled 
to claim those rights only subject to such limitations. 6 

In so far as the contract does not extend, the section says that the 
rights and the liabilities will be governed by the local usage. The 
instances of anomalous mortgages in which the rights and liabilities are 
governed by local usage are provided by the various customary mortgages 
prevalent in different parts of India, such as Kanom and Otti in Malabar 
and lladarwara in South Kanara. 

It is submitted that the view above-mentioned, viz., that an anomalous 
mortgagee cannot claim any right which is expressly-br impliedly nega¬ 
tived by the contract between the parties is not correct. Because such 
a view is in conflict with the decision and observations of the Privy Council 
in Mohammad Slier Khan v. Raja Seth Swami Dayal 6 which has already 
been considered in Note 29 on S. 60. It was held by their Lordships in 
the above case that the parties to an anomalous mortgage cannot contract 
themselves out of the statutory right of redemption conferred by S. 60 of 
the Act. It was, therefore, held that notwithstanding an express provi¬ 
sion in the mortgage-deed for allowing the mortgagee to remain in posses¬ 
sion of the mortgaged property for a certain period after the right of 
redemption had accrued under S. 60, the mortgagor was not debarred 
from suing for redemption before the expiry of such period. Referring to 
the aigument that the mortgage in question was an anomalous mortgage, 
their Lordships observed as follows: 


But their Lordships do not think it necessary to pursue this 
enquiry, for, in the view they take, the rights and liabilities of the 
litigants must depend on the terms of the instrument as controlled 
by the Transfer of Property Act, for, even if it were an anomalous 
mortgage, its provisions offend against the statutory right of redemp¬ 
tion conferred by S. 60, and the provisions of the one section cannot 
be used to defeat those of another unless it is impossible to effect 
reconciliation between them. An anomalous mortgage enabling a 
mortgagee after a lapse of time and in the absence of redemption 
to enter and take the rents in satisfaction of the interest would be 
perfectly valid if it did not also hinder an existing right to redeem. 
But it is this that the present mortgage undoubtedly purports to 
effect. It is expressly stated to be for five years, and after that 
period the principal money became payable. This, under S. 60 of 
the Transfer of Property Act, is the event on which the mortgagor 
had a right on payment of the mortgage-money to redeem. 


4. t (19) 6 AIR 1919 P C 121 (123) : 15 Nag 
L R 134 : 56 Ind Cas 717 (PC), Madhorao 
v. Gulam (If the intention appears that 
sale was not contemplated, the mortgagee 
has no right to a judicial sale.) 

(’03) 6 Oudh Cas 167 (173, 174), Tikam 
Singh v. Makrand Singh. (Held on con¬ 
struction that mortgagee had right to 
obtain possession only and not of sale.) 

(’28) 15 AIR 1928 Mad 226 (226) : 107 Ind 
Cas 511 (DB), Narayana Murthi v. 

Pi-udhvisinghi Santo. (Right to be in 
possession only, not of sale.) 

5. (19) 6 AIR 1919 Oudh 418 (419) : 21 
Oudh Cas 341 : 50 Ind Cas 220, Kalka v. 
Mathura Das. (A deed of anomalous 

mortgage did not contain any independ-• 
ent covenant to pay except the usual sti¬ 


pulation for repayment after the fixed 
term. There was, however, a personal 
remedy against the debtor available to 
the creditor if the whole of the debt 
could not be satisfied out of the sale pro¬ 
ceeds of the mortgaged property —Held 
that the creditor could not get a simple 
money decree, as that covenant could be 
availed of only in a certain contingency 
which had not arisen.) 

(’24) 11 AIR 1924 Cal 592 (594) : 81 Ind 
Cas 768 (DB), Gajadhar Agarwalla v. 
Sibananda Predhani. (Right of sale only 
on failure to redeem after expiry of 8 
years— Held, the right did not arise 
before 8 years had expired.) 

6. (’22) 9 AIR 1922 P C 17 (19) : 44 All 
185 : 25 Oudh Cas 8: 49 Ind App 60 (PC.) 
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The section is unqualified in its terms, and contains no saving 
provision as other sections do in favour of contracts to the contrary. 
Their Lordships therefore see no sufficient reason for withholding 
from the words of the section their full force and effect.” 

The above passage clearly shows that the rights and liabilities of the 
parties to an anomalous mortgage must depend on the terms of the instru¬ 
ment as controlled by this Act and where such terms are inconsistent 
with any provision in the Act which is applicable to anomalous mort¬ 
gages, it is the latter that will prevail and not the contract between the 
parties. See also S. 68, Note 12. 

2. Provisions of section 60 apply to anomalous mortgages.—The 
provisions of S. 60 apply also to anomalous mortgages and therefore, 
stipulations in a deed of anomalous mortgage amounting to a clog on 
the equity of redemption are invalid. See section 60, Note 29. 

2a. Applicability of section 68 to anomalous mortgages. —See Sec¬ 
tion 68, Note 12. 

3. Applicability of other provisions of Act where contract is silent 
on the point. —As has been seen already in Note 1, some decisions hold 
that if the contract of anomalous mortgage expressly or impliedly nega¬ 
tives any right or remedy given to the parties under other provisions ol 
this Act, such provisions cannot be applied. 1 But if the contract of 
mortgage is silent on any particular point and the application of the 
other provisions of this Act is not inconsistent with the contract, there 
is no reason why such provisions should not be applied. In the under- 
mentioned case of the Lahore High Court 2 where, in an anomalous 
mortgage there was a covenant to pay, but the contract was silent about 
the mode of enforcing such covenant, it was held that it could be enforced 
under S 68 (1) (a) of the Act. The High Court of Calcutta seems, 
however, to be of the ooinion that the moment the mortgage in question 
is found to be an anomalous one, Ss. 67 and 68 cannot be applied at all. 

As seen in Note 1 the correct view under the section is that the 
terms of an anomalous mortgage cannot prevail against the express 
provisions of this Act in so far as such provisions may apply to anomalous 

mortgages. 

3a. Applicability of general provisions of law.— It has been held 
by the Patna High Court that the section does not prevent the application 
of general principles of law, such as the doctrine of substitution oi 
securities, to anomalous mortgages. 1 In that case there was 5 in 

the contract of mortgage inconsistent with the application of the doctrine. 
If the contract expressly or impliedly negatives any such right of substi¬ 
tution it is clear that the principle cannot be applied in opposition to the 


contract. . , 

4. Mortgagee entitled under deed to foreclosure and sale--Discretion 
of Court to grant decree for sale.—See Note 18 on S. 67 and the Com¬ 
mentaries on the Code of Civil Procedure, O. 34 R. 4, Note 9 m the 


Appendix.___ 

Section—98 Note 3 

1. t(’32) 19 AIR 1932 Oudh 178 (179) : 139 
Ind Caa 61 (DB), Ram Samp v. Gaya 
Prasad. • (Section 68 not applied as there 
waa a contract to the contrary.) 

('Oi) 7 Oudh Cas 11 (12), Ram Parshad v. 
TJmrao. (Right of sale not intended to 
be given—Section 68 not applied.) 

(W) 21 1 (3) : 8 Mad L Jour 113 

(DB), VisvaUnga PiW v. PalaHlappa 


Chetti. (Section 68 held not applicable.) 

2. C35) 22 AIR 1935 Lah 103 (104) : 16 Lah 
612 : 158 Ind Cas 206 (DB), Qodtr Parast 
Khan v. Mehr Nur Mohammad. 

3. (’24) 11 AIR 1924 Cal 592 (594) : 81 Ind 
Caa 768 (DB), Gajadhar Sibanand. 

Section—98 Note 3a 

1. (’37) 24 AIR 1937 Pat 345 (347) : 170 Ind 
Caa 134, Ganga Prasad v. Dulari - Saran, 
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5. Combination of a simple mortgage and a usufructuary mort¬ 
gage.—There was a conflict of opinions before the amendment of this 
section in 1929, as to whether a combination of a simple mortgage and 
a usufructuary mortgage was an anomalous mortgage. The general view 

was that it was not an anomalous mortgage 1 though some cases regarded 
it as an anomalous mortgage. 2 

There was also difference of opinion prior to the amendment in 1929 
as regards the rights and liabilities of the parties to such a combined 
mortgage. According to one view which did not regard it as an anomalous 
mortgage, the rights and liabilities of the parties were determined by the 
provisions of the Act itself. 3 The other view was that though such 
mortgages were not anomalous ones, the rights and liabilities of the 
parties were to be determined by the terms of the mortgage-deed. 4 A 
third view was that such a combination constituted an anomalous mort¬ 
gage within the meaning of S. 98 and hence the rights and liabilities were 
governed by the terms of the contract and not by the provisions of the 
Act. 6 See also section 68, Note 17. 

The amendment in 1929 has put an end to the above conflict by 
including such a mortgage in the definition of an anomalous mortgage. 

wm ear 1 K at the righ i S and habilities of th e parties to such a mortgage 
2! d b * governed by the terms of the contract as evidenced by the 

i Kaf , ga 6 ge "i dee i and so far as such contract does not extend, by local 
not S to be retrospect1v r e mentl0ned CaSeS? ^ amendmen * has been held 
_ A mortgagee under such a mortgage has a right of sale 8 and also 

Section—98 Note 5 

1. See Note 41 on Section 58. 

2. See Note 41 on Section 58. 

3. (’43) 30 AIR 1943 Sind 59 (61) : JLR 

(1942) Kar 452 : 204 Ind Cas 574 (DB), 

Hundaldas Harchumal v. Balukhan Da- 
tokhan. (Case decided under the law 
before 1929. Following AIR 1923 P C 
139 : 4 Luck 363 : 56 Ind App 299 (PC).) 

( 29) 16 AIR 1929 P C 139 (141) : 4 Luck 
363: 56 Ind App 299 (PC), Narsing v. Aid. 

Yaqub. 

(’14) 1 AIR 1914 Mad 42 (44) : ^8 Mad 
667 : 22 Ind Cas 54 (DB). Srinivasa 
v. Fadha. (Per Sadashiva Aiyer, J.) 

( 04) 27 Mad 52S (528) : 14 Mad L Jour 61 
(FB). Gannava Gvruka ’ v. Kalimuthu. 

(2t) 11 AIR 1921 Cal 592 (594) : 81 Ind 
Cas 768 (DB). Gajadhar v. Sibananda. 

(92) 15 Mad 366 (370) (D3), Ramunni v. 

Brahma Dat an. 

( 29) 16 ATR 1923 Sind 235 (237) : 12) Ind 
Cas 91 (DB), Parumal v. Abdul. 

[See also (’16) 3 AIR 3916 Mad 8U (8'3) : 

39 Mad 1010 : 30 Ind Cas 569 (D3\ Patte 
Muhammad v. Sheikh Davood. (Obiter) 1 

4. (’39) 26 AIR 1939 Pat 540 (5<2. 543) : 182 
Ind Cas 132 (DB), BuHo v. Gobindram. 

5. (’03) 27 Bom 600 (633) : 5 Bom L R 537 
(DB), Amarchand Lakhmaii v. Kila. 

6. (’47) 34 AIR 1947 Lah 43 (45) : BLR 
(1946) Lah 805 : 223 Ind Cas 323 (FB) 

Mohomad Saeed v. Abdul Alim. 

T Mortgage with possession—Personal cove¬ 
nant to pay principal by certain date — 

Covenant to pay interest not wholly 
covered by usufruct of property—Mort¬ 
gage is anomalous—Mortgage can brjng 


mortgaged property to sale: AIR 1933 
Lah 151, overruled.] 

(’34) 21 AIR 1934 Rang 159 (159) : 152 Ind 
Cas 494, Chan Yin S?in v. Mg. Aung. 

7. (’34) 21 AIR 1934 Oudh 255 (2 T 6) : 13 
Luck 10 : 148 Ind Cas 1167 (DB), Ram 
Lochan v. Bachchu Choube. 

(39) 23 AIR 1939 Pat 540 (542) : 182 Ind 
Cas 132 (DB), Bu'to v. Gobindram. 

8. (’47) 34 AIR 1947 Lah 40 (45) : ILR 
(1946) Lah 805 : 223 Ind Cas 326 (FB) 
Mohamad Saeed v. Abdul Alim. 

t(’27) 14 AIR 1927 P C 32 (36) : 50 Mad 
180 : 54 Ind App 68 : 100 Ind Cas 83 
(PC), Famarayanimgar v. Maharaja of 
Venkatagiri. 

(’13) 16 Oudh Cas 90 (93) : 19 Ind Cas 743 
(749), Lai.a Prasad v. Hori Lai. 

(’34) 21 AIR 1934 Oudh 2 >5 ( 236) : 10 Luck 
10 : 148 Ind Cas 1167 (DB), Ram Lochan 
v ; Bachchu Choube. . (Express provision 
giving power of sale is not necessary for 
simple mortgage—Personal covenant car¬ 
ries with it power of sale by implication 
—Mortgagee entitled to take possession 
on default of mortgagor — This does not 
take awav nower of sale.) 

(’73) 18 Ind Cas 236 (237) (Oudh), Har 
Kishen v. Mahabir. 

(’211 8 ATR 1921 Pat 403 (405) : 63 Ind Cas 
297 (DB), Janardhan Prasad v. Baijnath. 
t (’04) 27 Mad 523 (528) : 14 Mad L Jour 
61 (FB), Kangava Gurukal v. Kalimuthu 
Annavi. (The right to cause the mort¬ 
gaged property to be sold in de p ault of 
payment being implied within the mean¬ 
ing of S. 58 (b).) 
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a right to obtain a decree for the mortgage-money on the basis of the 
personal covenant in the mortgage. 9 
See also Note 41 on Section 58. 


6. Combination of a usufructuary mortgage and a mortgage by 
conditional sale. —Prior to the amendment of this section in 1929, a com¬ 
bination of a mortgage by conditional sale and a usufructuary mortgage 
was not regarded as an anomalous mortgage. 1 Under the present defini¬ 
tion of an anomalous mortgage as contained in S. 58, Cl. (g), however, 
such a combination will clearly be an anomalous mortgage and the rights 
and liabilities of the parties thereto will be governed by the terms of the 
contract or by local usage as the case may be. 

' A mortgagee under this class of mortgages has a right of foreclosure. 2 
Such a mortgage does not generally contain a covenant to pay and there¬ 
fore the mortgagee is not entitled to a personal decree. 

7. Kanom.—A kanom is a customary mortgage prevalent in Mala¬ 
bar. It is a combination of a usufructuary mortgage and a lease, 1 and 
has been recognised as an anomalous mortgage. 1 * The mortgagor who 
is known as a jenmi makes a lease in favour of the mortgagee, known 
as kanom-holder or kanomdar , at a fixed rent out of which mortgagee 
is entitled to retain the interest due on the mortgage-debt, the balance 
only being paid to the mortgagor. As to the rights and liabilities of the 
parties under this class of mortgages, see the Malabar Tenancy Act (XIV 
of 1930) and the undermentioned cases. 2 


(’35) 22 AIR 1935 Lah 103 (104) : 16 Lah 
612 : 158 Ind Cas 206 (DB), Qodir Parast 
Khan v. Mehr Nur Mohammad. (A per¬ 
sonal covenant to pay is held to have the 
effect of implying a right of sale.) 

Also see S. 67 Note 15 and S. 68 Note 17. 
9. (’04) 27 Mad 526 (528) : 14 Mad L Jour 
61 (FB), Kangaya Gurukal v. Kalimuthu. 
(’35) 22 AIR 1935 Lah 103 (104) : 16 Lah 
.612 : 158 Ind Cas 206 (DB), Qodir Parast 
Khan v. Mehr Nur Mohammad. 

Section—98 Note 6 

1. (’24) 11 AIR 1924 Rang 83 (85) : 1 Rang 
419 : 76 Ind Cas 665 (DB), Ma Min Bye 
v. Maung Chit Pe. 

2. (’13) 21 Ind Cas 457 (458) (DB) (All), 
Manohar Singh v. Lachman Singh. 

Section—98 Note 7 

1. (’19) 6 AIR 1919 Mad 320 (323) : 49 Ind 
Cas 312 (DB), Govinda Menon v. Kup- 
pan Nambudripad. (Kanom is an ano¬ 
malous mortgage.) 

*(’26) 13 AIR 1926 Mad 650 (651) : 95 Ind 
Cas 3. Visvana ha v. Chimmukutti. (It is a 
combination of usufructuary mortgage and 
a lease for twelve years.) 

(’21) 8 AIR 1921 Mad 243 (245) : 44 Mad 344 : 

62 I.C. 386 (DB), Kanna Kurup v. Varma. 
(’03) 26 Mad 727 (728) : 13 Mad L Jour 374 
(FB), Kelu Nedungadi v. Krishnan Nair. 
(A kanom enures for twelve years.) 
la. (’26) 13 AIR 1926 Mad 650 (651) : 95 
Ind Cas 3, Visvanatha v. Chimmukutti. 
(’21) 8 AIR 1921 Mad 243 (245) : 44 Mad 
344 : 62 I.C. 386 (DB). Kanna v. Varma. 
(14) 1 AIR 1914 Mad 317 (318) : 24 Ind 
Cas 127 (DB), KaderkutH v. Muhamad. 
f(’07) 30 Mad 300 (302, 303) : 17 Mad L 
Jour 189 (DB). Gopalan Nair v. Kunhan. 
C33) 20 AIR 1833 Mad 876 (879) : 148 lad 


Cas 1115, Moidunni Haji v. Madhavan 

2. (’98) 21 Mad 411 (413) (DB), Achutan 
Nayar v. Narasimham Patter. (In a suit 
to redeem a kanom of land on which 
timber has grown, the jenmi is not en¬ 
titled to be credited with half the value 
of the timber under the Malabar Com¬ 
pensation for Tenants’ Improvements Act 
I of 1887 but the jenmi must pay the full 
costs of the improvements which consist 
of timber trees.) 

(’98) 21 Mad 138 (139) (DB), Eressa Menon 
v. Shamu Patter. (As regards the value 
of improvements, there is no distinction 
between a tenant under a kanom and 
under a verumpattam.) 

(’84) 7 Mad 545 (547) (DB), Achuta v. Kali. 
(A jenmi can set off arrears of rent, not 
only against the kanom amount, but also 
against the improvements made by the 
kamondar, even where such improve¬ 
ments have been hypothecated to a cre¬ 
ditor of the kanomdar.) 

(’81) 3 Mad 382 (383) (FB), N. V. Silapani 
v. V. M. Ashtamurti. 

*(’07) 30 Mad 300 (302, 303) : 17 Mad L Jour 
189 (DB), Gopa'an Nair v. Kunhan. 

(’80) 2 Mad 193 (193) (DB), Shekhara Pani- 
ker v. Karu Nair. (Kanom expressly 
providing for the surrender of the pro¬ 
perty demised on demand —Grantor held 
could redeem without waiting for any 
fixed number of years.) 

(’87) 10 Mad 192 (193) (DB), Ahmed KutU 
v. Kunhamed. (The primary intention 
that a kanom is to be redeemed only 
after twelve years can be negatived 
either exoressly or by implication by a 
special clause.) 

(’80) 2 Mad 45 (46) (D3), fi^hava v. 
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As a kanom partakes the nature of a usufructuary mortgage, the 
kanomdar has no right to bring the property to sale. 3 His only right is 
to remain in possession for the period of twelve years and thereafter 
until he is paid the kanom amount together with the value of improve¬ 
ments, if any, effected by him. 4 He does not forfeit his right to hold for 
twelve years by allowing the rent to fall into arrears. 6 

An ubhayapattam is equivalent to a kanom mortgage. 6 

8. Otti.—An otti is another form of anomalous mortgage prevalent 
in Malabar, the incidents of which are governed by local usage. As to the 
rights and liabilities of the parties under the local usage applicable in 
this class of mortgages, see the undermentioned cases. 1 

9. Peruarthum.—A peruarthum is also a customary anomalous 
mortgage prevailing in certain parts of Malabar. Under the local usage 
governing it such a mortgage is redeemable on payment, not of the 
amount for which the land is mortgaged, but of its market-value. 1 

10. Uadarawara.—An iladarawara mortgage is a customary ano¬ 
malous mortgage in vogue in South Kanara. It is usually for a long 
term of years. It is also a lease of the property for the term agreed 

upon. Repayment of the loan is not permissible under the custom before 
the expiry of the term. 1 


shava. (In the case of kanom it is not 
competent to mortgagors to redeem 
before the arrival of the appointed time.) 
( 82) 5 Mad 310 (313) : 6 Ind Jur 466 (DB), 
Kanara v. Govindan. (Kanom containing 
stipulations as to compensation for im¬ 
provements—Clause also to the effect that 
land was to be surrendered “whenever 
the amount advanced is ready”— Held, 
mortgagor not entitled to redeem before 
expiry of 12 years—Words construed as 
referring to period subsequent to 12 years. 
(’90) 14 Mad 76 (77) (DB), Mahomed v. Ali. 
(1863) 1 Mad H C R 445 (446) (DB), 

Ramen v. Kaiidapuni. (A Kanom-holder 
who denies his jenmi’s title forfeits his 
right to hold for twelve years. 

(1864) 2 Mad H C R 109 (110) (DB), Maya - 
vanjari v. Nimini. (Do.) 

(1864) 2 Mad H C R 161 (161) (DB), Kellu 
Eradi v. Puapalli. (Do.) 

(’03) 27 Mad 26 (27, 28) (DB), Raman Nair 
v. Vasudevan. 

3. f (’99) 22 Mad 350 (351) : 9 Mad L Jour 

108 (109) (DB), Sridevi v. Virarayan. 

(Kanom is not a simple mortgage.) 

(’26) 13 AIR 1926 Mad 650 (651) : 95 Ind 
Cas 3, Visvanatha Iyer v. Chimmukutti. 
(’14) 1 AIR 1914 Mad 317 (318) : 24 Ind 
Cas 127 (DB), Kader Kutti v. Muhammad. 
Also see Section 58, Note 37. 

[But see (’92) 15 Mad 355 (370^ (DB), 

Ramunni v. Brahma Dattan. (Kanom is 
a combination of a simple mortgage and 
a usufructuary mortgage — Kancmdar 
therefore has a right of sale.)] 

4. (’26) 13 AIR 1926 Mad 650 (651) : 95 Ind 
Cas 3, Visvanatha Iyer v. Chimmukutti. 

ISee also (’82) 6 Mad 140 (145) (DB), 
Marikar v- Parameshwaran.1 

5. (1862) 1 Mad H C R 112 (112) (DB), 
Shaikh Rautan v. Kandangot Shupan. 

(1862) 1 Mad H C R 113 tv (113n) (DB), 

-. Kunju Velan_ v. Manavikrama. 

6. (’07) 30 Mad 6l (65) : 16 Mad It Jour 


462 (DB), Murthi Khandan v. Anantha. 

Section—98 Note 8 

1. (1863) 1 Mad H C R 261 (262) (DB), 
Kumini Amma v. Parkam. (Cannot be re¬ 
deemed before lapse of 12 years.) 

(1863) 1 Mad H C R 122 (123) (DB), Eda- 
thil Itti v. Kopashon Nayar. (Do.) 

(’80) 2 Mad 45 (45) : 3 Ind Jur 64 (DB), 
Keshava v. Keshava. (Do.) 

(’82) 4 Mad 113 (118) (DB), Perlatha ii 

Subba Ran, v. Mankudi Narayana. (Do.) 

(1864) 2 Mad H C R 161 (161) (DB), Kellu 
Eradi v. Puapalli. (Ottidar forfeits right 
by denying jenmi’s title.) 

(’81) 3 Mad 74 (75, 76) (DB), K. T. P. Kun- 
hali v. V. V. Kinathe. (Do.) 

(’82) 5 Mad 198 (199) (DB), Krishnan 

Nambudri v. Vishnu Nambudri. (Ottidar 
can claim pre-emption.) 

(’90) 13 Mad 490 (491) (DB), Kanharan- 
kutti v. Uthotti. (Do.) 

(’ll) 12 Ind Cas 626 (627) (DB) (Mad), 
Subramanian Embrandiri v. Krishnan 
Embrandiri. (In South Kanara Ottidar 
cannot claim pre-emotion.) 

(’91) 1 Mad L Jour 48 _ 5 (487) (DB), Kee- 
ran Avulla v. Chendrasekharan. (Ottidar 
has a prior right to make further ad¬ 
vances to mortgagor.) 

(’81) 3 Mad 246 (247) (DB), Kunhamu v. 
Keshavan Nambudri. (Do.) 

(’83) 6 Mad 140 (144, 145) (DB), Marakar 
v. Pamneshwaran. 

(1863) 1 Mad H C R 356 (357) (DB), Ali' 
Husain v. Nillakanden. 

(’86) 9 Mad 371 (373) (DB), Ambu v. Raman. 

(’81) 7 Mad 442 (452) (DB), Kurulu v. 
Impichi. r y, 

Section—88 Note 9 

1. (’78) 1 Mad 57 (59) (DB), Shekari 

Varma v. Mangalom Amugar. 

Section—98 Note 10 

1. (’82) 4 Mad 113 (118) (DB), Perlathail 

" Subba Rau y. Mankudi Naraj/anQ,_ / \ 
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* ■ < 99. I Attachment of mortgaged property. ] Repealed by the 

Code vf Civil Procedure, 1908 (Act V of 1908), S. 1% and Schedule V. 

Sec now the Code of Civil Procedure, o. 34 R. 14 in the Appendix. 


r' Charges 

100* Where immovable property of one person is by act of 
parties or operation of law made security for the payment 
, • of money to another, and the transaction does not amount 

to a mortgage, the latter person is said to have a charge on the property ; 
and all the provisions hereinbefore contained a [ which apply to a simple 
mortgage shall, so far as may be, apply to such charge ]. 

Nothing in this section applies to the charge of a trustee on the 
trust-property for expenses properly incurred in the execution of his trust, 
* [ and, save as otherwise expressly provided by any law for the time being 
in force, no charge shall be enforced against any property in the hands 
of a person to whom such property has been transferred for consideration 
and without notice of the charge J. 

These words were substituted by Section 50 of the Transfer of Property (Amendment) 
Act, 1929 (XX of 1929 ) for the words " as to a mortgagor shall, so far as may De, apply 
• to the owner of such property, and the provisions of Sections 81 anci 82 shall, so far as 
may be, apply to the person having such charge. ” 

b. These words were inserted by Section 50 of the Transfer of Property (Amendment) Act, 
-r ■ 1929 (XX of 1929 )* 

■ Synopsis 


4. Scope of the section. 

2. Liens and charges under the English law. 

3. Charge on movables. 

A. Charge on future property. 

5. " Made security. ” 

- 6 . Property must be specified. 

7. " By act of parties. ” 

8 . Security bond charging immovable 

property. 

9. Contingent charge. 

10. Floating charge. 

11 . " By operation of law. ” 

12. Charge under Rent Acts. 

13. "And the transaction does not amount 

to st. mortgage. ’’ 

14. Transfer invalid as a mortgage whether 

operates as a charge. # 

15. Mortgage or charge. 

16. Creation of charge—Writing and regis¬ 

tration, whether necessary. 

17. Rights and liabilities of a charge-holder. 


18. Priority as amongst several charges. 

19. Assignment of a charge. 

20. Section does not apply to a charge of 

a trustee. 

21 . " Save as otherwise expressly provided 

by any law for the time being in force. ” 

22. Transferee for consideration without 

notice. 

23. Subsequent transferee from a transferee, 

if protected. 

24. Charge, whether binds auction-purchaser. 

25. Enforcement of charge. 

26. Personal liability. 

27. Sale in execution of a charge decree— 

Whether extinguishes the charge. 

28. Charge created by a decree. 

29. Payments in the nature of salvage. 

30. Hindu widow’s right of maintenance. 

31 . Debts of a deceased Muhammadan. 

32. Nankar and dahyak rights. 


TOPIC INDICATOR 


Attachment, whether a charge. See Note 11 . 
Attestation, whether necessary. See Note 16 . 
•Charge against whom enforceable. See Notes 

22 to 24 . , „ 

Charge and lien distinguished. See Note 2 . 

Decretal charge. See Note 28 . 

Enforcement of charge against purchaser with¬ 
out notice. See Note 22 . 


Mortgage and charge distinguished. See Note 13 . 
Property must be secured. See Note 5 . 

Salvage liens. See Note 29 . 

Section, whether exhaustive of all kinds of 
charges. See Note x. 

Specified property. See Note 6 . 

Statutory charges. See Notes 11 and 12 . 
Trustee's charge. See Note 20 . 


3 T. p. 97 
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1 . Scope of the section.—This section defines " a charge ” and states what 
provisions of the Act apply thereto and against whom it is enforceable. \,v> 

A person, according to this section, is said to have a charge on the immovable; 
property belonging to another when— 

(1) such property is made security for the payment of money due by the 
latter, and 

( 2 ) such transaction does not amount to a mortgage. 

A mortgage, as defined in S. 58 , is a transfer of an interest in specific immov¬ 
able property for the purpose of securing the payment of loan. Thus, in the case of 
a mortgage as well as in a charge, the property of another person is made security for 
a loan or debt ; but whereas a mortgage is a transfer of an interest in property, a charge,, 
as defined above, does not involve the transfer of any interest in property.l 

According to Sir John Salmond a charge is the best type of security. He observes :: 

" The best type of security is that which combines the most efficient protection 
of the creditor with the least interference with the rights of the debtor, and in 
this latter respect the mortgage falls far short of the ideal. The true form of 
security is a lien, leaving the full legal and equitable ownership in the debtor,, 
but vesting in the creditor such rights and powers (as of sale, possession, and so 
forth) as are required, according to the nature of the subject-matter, to give the- 
creditor sufficient protection, and lapsing ipso jure with the discharge of the debt 
secured. ” 2 

A charge under the section may be created either by act of parties or by 
operation of law. It is stated in the Preamble that this Act is one " to define and 
amend certain parts of the law relating to the transfer of property by act of parties ” 
and in view of that statement, it is not easy to understand why charges created by 
operation of law have been included in this section. " But for the fact that there are 
some sections in the Act which refer to such charges, ” observes Lprd Williams, J.,. 
of the Calcutta High Court, " one would have thought that they had been included 
by inadvertence. ” 3 


There is a difference of opinion on the question whether this section is- 
exhaustive of all kinds of charges. One view is that it is exhaustive of all charges 
and that a Court is not justified in introducing new conceptions of charges not supported 
by the statutes in India . 4 The other view is that the section is not exhaustive and 
that there are certain kinds of charges which are not included within the purview of 
this section . 5 There are charges created by a decree of Court , 6 or by an award 7 and 


Section 100 —Note 1 
1 . See Note 4 on S. 58 . 
t (’37) 24 AIR 1937 Oudh 217 ( 219 ) : 13 
Luck 101 : 166 Ind Cas 962 (FB), Af/. 
Indrani v. Maharaj Narain. 

‘. 2 . Sir John Salmond, "Jurisprudence,” 7 th 
Edn., 1924 , Page 464 . 

3 . C 34 ) 21 AIR 1934 Cal 862 ( 863 , S 04 ) : 
61 Cal 1047 : 153 Ind Cas 972 (DB), 
Corporation of Calcutta v. Kumar Aran 
Chandra. 

4- (’ 26 ) 13 AIR 1926 Mad 55 ( 56 , 57 ) : 
48 Mad 821 : 90 Ind Cas 725 (DB), 
Venkatacharyulu Ayyavarlam v. Venkatasubba 
Rao. (The Act is intended to be exhaustive 


and the Courts are not at liberity to follow 
English common law rules.) 

5 . t(' 4 o) 27 AIR 1940 Nag 163 ( 166 ) : ILR 
( 1941 ) Nag 513 : 194 Ind Cas 861 (DB),. 
Ghasiram v. Mt. Kundabai. (This section 
does not apply to charge created by a decree- 
of Court.) 

(’37) 169 Ind Cas 169 ( 171 ) (Nag), Mt.. 
Maina v. Ahsan Hussaih, (Do.) 

('39) 26 AIR 1939 All 579 ( 580 ) : 184 
Ind Cas 626 (DB), Durga Prasad v. Mt- 
Tulsa Kuar. (Do.) 

6 . fix) 10 Ind Cas 481 ( 486 ) (SB) (All)* 
Kameshar v. Subbukaran. (Held on con* 
struction that the decree in question was- 
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charges created on the grounds of equity. 8 As to whether these are charges, falling 
under this section, see the Notes that follow. 


not a decree for sale of mortgaged property 
but merely operated to create a charge on 
it.) 

(’ 29 ) 16 AIR 1929 PC 174 ( 176 ) : 56 Ind 
App 254 : 8 Pat 926 : 117 Ind Cas 10 
(PC), Quasim Husain v. Habibur Rahman. 

(’ 20 ) 7 AIR 1920 Mad 722 ( 722 ) : 43 Mad 
800 : 59 Ind Cas 398 (DB), Somasundaram 
Cketti v. Unnamalai Ammal. (Decree for 
maintenance of a Hindu, widow creating 
charge on family estate.) 

(’ 25 ) 12 AIR 1925 Mad 1101 ( 1103 ) : 88 
Ind Cas 648 (DB), Ramos warn/ Naidu v. 
Subbaraya Thevar. (Creation of a charge by 
a compromise decree in a money suit does 
not convert the suit into a mortgage suit.) 

(' 07 ) 30 Mad 478 ( 48 *) : 16 Mad L Jour 
354 (DB), Joti Kuruvetappa v. Izari Sira- 
sappa. (Compromise in a suit for money 
charging the amount on property is lawful 
and the relief by way of charge relates to 
the suit.) 

7 . (’ 26 ) 13 AIR 1926 All 527 ( 328 , 529 ) : 
96 Ind Cas 39 (DB), Kanhaiya Lai v. 

]a*&. 

(’ 28 ) 13 AIR 1928 Lah 440 ( 441 ) : 109 Ind 
Cas 279 (DB), Manobar Lai v. Ratanlal. 
(held, no charge was created by the award.) 

(' 22 ) 9 AIR 1922 All 410 ( 4 ”) : 77 Ind 
Cas 113 (DB), Surat Singh v. Umrao Singh. 

8 . ('43) 30 AIR 1843 Mad 373 ( 376 ) : ILR 
( 2943 ) Mad 794 : 210 I. C. 180 (DB), 
Kailasam Pillai v. Sivabagyammal. (A con¬ 
structing building on B's land— B encourag¬ 
ing construction— A is entitled to a charge 
on b uil din g for money expended by him.) 

(’ 93 ) 15 All 304 ( 310 ) : 20 I nd App 108 

(PC), Bhagwati Prasad v. Radhakishen. 

(’ 03 ) 13 Mad L Jour 228 ( 230 ) (DB), Sub' 
bammal v. Muthu Pathan. (Payment by 
benamidar of a mortgage executed by him 
with the consent of the real owner and 
binding on him—Payment is not voluntary 
and benamidar is entitled to a charge for it. 
15 All 304 : 20 Ind App 108 (PC) 

followed.) 

(' 94 ) 18 Bom 86 ( 91 ) (DB), Lomba Gomajt 
v. Vishwanath Amrit. (A mortgaged pro¬ 
perty to B. C purchased equity of redemption 
in execution of a money-decree against A. 
Subsequently A mortgaged the property usu- 
fructuarily to D who had no knowledge of 
C’s purchase. A paid off the mortgage in 
favour of B with the money of D. It was 
held that at the date of the mortgage in 
favour of D, A had no right to mortgage 
the property as C had already purchased the 
equity of redemption; but as. the money 
advanced by D had been utilized (:o pay off 

• the mortgage in favour of B, which would 
hfve been a burden on C as purchaser ot 
the equity of redemption, D had an equit¬ 
able charge on the property for the amount 
paid.) 

(' 92 ) 19 Cal 401 ( 41 °. (DB), Jamuna 

Per shad v. Gunga Per shad. (A, B and C 
were undivided coparceners. A and B exe¬ 


cuted a mortgage in favour of D in respect 
of the joint property without the consent of 
C in order to raise money for the benefit of 
of themselves. Subsequently, all of them 
executed a mortgage in favour of E. D ob¬ 
tained an ex parte decree against A, B and 
C and F purchased the property in execu 
tion. E also obtained an ex parte decree 
and G purchased the property in execution 
of his decree. G sued for a declaration that 
the mortgage in favour of D was invalid. 
It was held that though A and B had no 
authority, without the consent of C, to mort¬ 
gage their undivided shares yet G who deriv¬ 
ed his title from A, B and C was not 
entitled to recover the shares without pay¬ 
ing to F, who had by his auction purchase 
acquired the rights of D, the money advanc¬ 
ed on D’s mortgage which should be con¬ 
sidered an equitable charge on the share.) 

(’ 12 ) 16 Ind Cas 405 ( 406 ) (DB) (Mad)„ 
Angadipeedi Koyi'l Erotb v. Vallantakula 
l bray am Haji. (Mortgage by karnavan— 
Only a portion of consideration utilised for 
the benefit of tarwad—Mortgage declared 
not binding on other members but mortgagee 
held entitled to a charge in equity for the 
portion of consideration used for the bene¬ 
fit of tarwad.) 

(’ 14 ) 1 AIR 1914 Mad 698 ( 700 ) : 24 Ind 
Cas 246 (DB). Kunhanna Shetty v. Timma- 
ju. (Transfer by Ejman of an aliasanthanam 
family of family property—Only a portion 
used for benefit of family—Transfer declar¬ 
ed not binding on the family, but charge 
was given in equity for the portion of con¬ 
sideration. ) 

(’ 12 ) 14 Ind Cas 14 ( 15 ) (Oudh), Ram Bha- 
rose v. Mata Prasad. (A mortgagee advancing 
money to a guardian on the security of 
a minor’s property but not acting under the 
authority of the Court, cannot prove neces¬ 
sity for raising the whole money—The con¬ 
tract of mortgage is voidable and is liable 
to be set aside at the option of the minor 
but the mortgagee will be entitled to a 
charge on the property for the necessary 
amount where a portion of the money has 
been spent for the minor’s benefit.) 

(’ 84 ) 1884 Pun Re No. 52 , p. 128 ( 130 ). 
Muhammad Baksh v. Nawab. (Where part 
of the consideration money was required for 
necessary purposes, held, that the vendee 
was entitled to a charge on the estate for 
such amount.) 

(' 18 ) 5 AIR 1918 Cal 804 ( 805 , 806 ) : 41 Ind 
Cas 736 (DB), Badal Mirza v. Tinkori 
Koley. (A mokarari maurasi lease of wakf 
property by a mutwalli is void if there is 
no urgent necessity for granting it but the 
lessee is entitled to a refund of the amount 
of salami paid by him which would be a 
charge upon the wakf property, but he has 
no personal claim against the mutwalli.) 

[See also (’ 39 ) 26 AIR 1939 Nag 132 ( 134 ) : 
185 Ind Cas 33 , Mt. Renukabai v. Bheosan. 
(Agreement providing that in default of a 
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2. Liens and charges under the English law.—In England a " lien, ” in 
its primary sense is a right in one man to retain that which is in his possession but 
which belongs to another until certain demands of the person in possession are satis¬ 
fied. 1 In this sense it is given by law and not by contract, and subject to some excep¬ 
tions, does not arise until possession of the property is obtained.l a It is only a right 
of defence, not a right of action and, consequently, can be claimed in respect of a 
statute-barred debt. It does not, except in special circumstances, give any right to 
sell the thing retained, and is not capable of being assigned. 2 

A lien, in its secondary sense, where the person claiming the lien has not got 
possession of the thing in respect of which the lien is claimed, is either judicial, equit¬ 
able or statutory. Judicial liens are obligations established by judgments or orders of 
Courts of justice binding the property, but giving no right of possession. Equitable 
liens are founded on the consideration of a duty or implied intention on the part of 
the owner to make property answerable for a specific claim. 3 An equitable lien has 
been defined as an equitable right conferred by law upon one man, to a charge upon 
the real or personal property of another until certain specific claims have been satisfied. 1 

An equitable charge is a security which does not create a legal estate in land 
but only gives a right to payment out of the property. It entitles the holder to have 
the property comprised therein sold to raise the money charged thereon, but it docs 
not, in the absence of any express provision to that effect, amount to an agreement 
to give a legal mortgage, and the mode of enforcing it is by sale and not by 
foreclosure.* 

An equitable lien differs from an equitable charge in that the latter is a right 
founded on contract while the equitable lien is founded on the principle of equity. 
But in so far as their effect is concerned, there is no distinction between an equitable 
lien and equitable charge and both are liable to be defeated under the statutes of 
limitation.® , 

w r- ) < 

An equitable lien differs also from the common law lien in that the latter 
is founded on possession and, except as modified by statute, merely confers a right to 
detain the property until payment whereas the former which exists irrespective of 
possession confers on the holder the right to a judicial sale. 7 

3. Charge on movables.—This section deals with charges on immovable 
property. It does not apply to a charge created on movable property. 1 The creation 
of a charge on movables need, not be in writing. 2 It has been held that for creating 

certain payment for maintenance by one 
party to the other the latter will be at liberty 
to cultivate a field and maintain herself— 

Equitable lien is created—But such a charge 
canot be enforced by sale of the land.)] 

Section ioo—Note 2 

1. Halsbury, Laws of England, (Hailsham Edi¬ 
tion), Vol. 20 , Para. 695 . 

.( 1917 ) 1 Ch 99 ( 103 , 104 ) : 86 L J Ch 204 : 

115 L T 700 : 1917 H B R 97 : 61 S J 131 , 

Dyson v. Peat. 

1 a. Halsbury, Laws of England (Hailsham Edi¬ 
tion), Vol. 20 , Para. 695 . 

2 . Halsbury, Laws of England (Hailsham Edi¬ 
tion), Vol. 20 , Para. 696 . 

3 . Halsbury, Laws of England (Hailsham Edi¬ 
tion), Vol. 20 , Para. 698 . 

4 . Halsbury, Laws of England (Hailsham Edi¬ 


tion), Vol. 20 , Para. 714 . 

5 . Halsbury, Laws of England (Hailsham Edi¬ 
tion), Vol. 23 , Para. 352 . 

6 . Halsbury, Laws of England (Hailsham Edi¬ 
tion), Vol. 20 , Para. 714 . 

7 . Halsbury, Laws of England (Hailsham Edi¬ 
tion), Vol. 20 , Para. 714 . 

Section 100 —Note 3 

1 . (' 29 ) 16 AIR 1929 Lah 274 ( 275 ) : 115 
Ind Cas 762 (DB), Man gat Ram v. Piyara 
Lai Sundar Lai. (Charge created on timber.) 

2 . See (’ 16 ) 3 AIR 1916 Lah 54 ( 55 ) : 1916 
Pun Re No. 32 : 34 Ind Cas 932 (DB), 
Steward v. Bank of Upper India, Ltd..(if 
made orally, it is as effectual (except in 
cases provided by S. 48 of the Registration 
Act) as if it were effected by an instrument 
in writing.) 
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a charge on movables the property must be specifically indicated . 3 A charge on 
movable property which might come into existence at a future date is valid is an 
agreement to charge such property . 4 See also Note 4 . 

4. Charge on future property.—In order to create a present charge it is, 
of course, necessary that the property charged must be in existence. A document 
creating a charge on property which may come into existence in the future does not 
create any charge in prasenti. It may, however, operate as an agreement to create a 
charge when the property comes into existence in the future. As has been seen in 
Note 2 on S. 43 , when it does come into existence, equity, treating that as done which 
ought to be done, fastens upon the property and the agreement to create a charge will 
become a completed charge . 1 See also Note 3 

Assignment of future debt by way of security —There can be a valid and 
legal assignment, of moneys which are to fall due hereafter, by way security for the 
loans borrowed by the assignor. In such a case, the creditor in whose favour the 
security is created will be entitled to priority over the other creditors of the person 

giving the security . 2 

5 . " Made security. ”—In order to create a charge it is not necessary to 

employ any technical or any particular form of words. All that is required is that 
there must be a clear intention to make a particular property, a security for the pay¬ 
ment of money . 1 As observed in Nathan Lai v. Durga Das 2 : 

" A charge does not involve the transfer of the interest in the property subject 
thereto and arises from the circumstance that certain property, movable or 
immovable, or any interest in such property, is indicated with certainty as the fund 
out of which a certain claim is to be met or satisfied, the fund so indicated being 


the security for the claim. ” 

3 . (’ 24 ) ix AIR 1924 Nag 360 ( 361 ) : 78 
Ind Cas 380 , Tulsiram v. Anusuya.(Obiter.) 

4 . *(’ 86 ) 13 Cal 262 ( 264 ) (DB), Misti 

Lai v. Mozhar Hossain. (Mortgage of future 
indigo crop.) . . f , 

(■ 29 ) 16 AIR 1929 Lah 274 ( 275 ) : ii5 lad 
Cas 762 (DB), Man gal Ram v. Piyara Lai 

Sundar Lai. 

+ ('33) 20 AIR 1933 Cal 154 59) : 59 Cal 

1372 : 143 In4 Cas 193 (^B), H. Low 
8c Co., Ltd. v. Pulinbihartlal S/ngba. 

Section 100 —Note 4 

1 . (* 14 ) 1 AIR I9M Bom 267 ( 268 ) : 27 
Ind Cas 34 (DB), Keshavlal Iltra Lai v. 
Girdhari Lai Uttamram. (Lease providing 
that on lessee-company's delay in payment 
of rent landlord would recover arrears from 
buildings erected on land— Held, charge was 
' created on buildings when they came into 

existence.) _ . . . . ^ 

[See also (1855) 69 B R 4<*2 (463) • 1 K 
& J 277 (*7S>) : 1. Jur (NS) 75 ° : 103 R R 

79 , Rjccard v. Prichard .] 

[But see C 38 ) 25 AIR 1938 MI 22 ( 25 ) : 

' tt R ( 10 ^ 8 ) All 63 : 173 I nc * I ^° 
(DB), Kabul Chand v. Badri Das. (Mort¬ 
gage of a share in immovable property for 
which mortgagor had sued for pre-emption 
—Mortgagee also aware that property did 
not belong to mortgagor at thsU tmie but 
v. would be mortgagor s in future— Held, trans¬ 
action did not amount to a mortgage but 


created a charge on the share to be subse¬ 
quently acquired by the mortgagor.)) 

( 45 ) 49 Cal WN 494 ( 496 ) (DB), Tripura 
Modern Bank v. Nabadwip Chandra [Con¬ 
tractor doing work for Municipality borrow¬ 
ing from Bank on the security of the moneys 
that may become due to him from the Muni¬ 
cipality for work done by him.) 

Section ioo—Note 5 

1 . +(’ 40 ) 27 AIR 1940 Cal 93 (95) : 186 
Ind Cas 843 (DB), Bhola Nath v. Sarba 

( 1894 T 70 L IT* 718 ( 718 ) : 1894 V,N 88 , 
Craddock v. Scottish Provident Institution. 
(Affirming ( 1893 ) 69 LT 38o on appeal.) 

+ (' 39 ) 26 AIR 1939 Nag 118 ( 119 ) = ILR 
( 1941 ) Nag 356 : 182 Ind Cas 102 , Ganga 

Prasad v. Rat an Chand. 

(’ 29 ) 16 AIR 1929 Oudh 539 ( 54 o) : 121 
Ind Cas 81 (DB), Narain Dass v. Mur It 

Dhar. . 

(' 15 ) 2 AIR 1915 Mad 664 ( 672 ) : 27 Ind 
Cas 283 (DB), Rajarajeswara v. Sundar a- 
pandiyaswami. 

+ (' 31 ) 18 AIR 1931 All 62 ( 64 ) : 52 All 
985 : 130 Ind Cas 489 (DB), Nathan Lai 
v. Durga Das. 

[See also (’ 13 ) 19 Ind Cas 478 (479) (DB) 
(Mad), Sivanna. v. Venkatakrishnamurthy.) 

2 . (' 31 ) 18 AIR 1931 AH 62 ( 64 ) : 52 All 
985 : 130 Ind Cas 489 (DB). 
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Wheie the property is not intended to serve as security, there can be neither a mortgage 
nor a charge. 3 

In cases where the transaction is reduced to writing, the cardinal rule of 
construction is that the intention of the parties should be gathered from the language 
used by the parties in such deeds. 4 Where, however, the language of the deed is 
not itself precise or is ambiguous, the surrounding circumstances may be looked to, 
for the purpose of ascertaining such intention.In considering whether a particular 
deed or document does or does not create a charge, cases as regards other deeds are 
not always a good guide. 6 


Ordinarily when the parties refer in a document to particular properties as 
the source from which a debt is to be paid or by the sale of which a debt is to be 
realized, there is some indication of an intention to make the property more directly 
liable than on a mere enforcement of a personal liability." For instance in maintenance 
cases, where in the absence of a specific agreement the maintenance will only be a 
kind of indefinite charge upon the family property, even a slight indication to convert 
it into a definite charge may suffice. 3 This will be a fortiori so in a case where the 
party claims to be entitled to succeed to or to share in a certain property and that 
claim is settled by a provision for maintenance payable out of that property. 9 Again, 


3 - +(92) 19 Cal 584 (593) : 19 Ind App 
95 (PC), Omrao Begum v. Secy, of State. 
(Taking into consideration all the deeds, 
granting maintenance, which were purported 
to create charge, held parties had no inten¬ 
tion to create any.) 

<T8) 5 AIR 1918 Cal 557 (566) : 40 Ind 
Cas 865 (DB), Shyam Peary v. Eastern 
Mortgage and Agency Co. Ltd. 

< 36) 1936 RD 365 (365), Jagwa v. Ram 
reare. (Held that the documents were bonds 
and not mortgages.) ~ 

{ 36 ) 23 AIR 1936 Mad 709 (712, 713) : 
164 Ind 697, (DB), Taluk Board, Koilpalti 
v. Chinnathambir. 

I See also ( 69) 12 Suth WR 491 (492) 

(DB), Ramesuar Singh v. Ramtanu Ghose.} 

4- See Note 20 on S. 8, and also the under¬ 
mentioned cases : 

( ix) 12 Ind Cas 146 (146) (DB) (Mad), 
President Taluq Board v. Chilakamani. 
(There being no ambiguity in the language 
of the document, evidence of the conduct 
of the parties was held inadmissible to prove 
an intention different from that appearing 
from the deed.) 

( 25) 12 AIR 1925 Oudh 550 (552) : 85 
Ind Cas 331, Chhotey Lai v. Iqbal Nara/n. 

( 29) 16 AIR 1929 Oudh 539 (540) : 121 

Ind Cas 81 (DB), Narain Dass v. Murli 
Dhar. 

5 - See Note 20 on S. 8. and also the under¬ 
mentioned cases : 

(15) 2 AIR 1913 Mad 664 (672) : 27 Ind 
Cas 283 (DB), Rajarajeswara v. Sundara- 
pandiyaswami. (Per Seshagiri Aiyer, J. — 
View upheld in AIR 1918 PC 156: 42 
Mad 581 : 46 Ind App 64 (PC.) 

( 30 18 AIR 1931 Mad 140 (145, 146) : 
54 Mad 163 : 135 Ind Cas 17 (DB), 
Venkata Jagannatha Rao v. Venkatakumara. 

( 29) 16 AIR 1929 Oudh 80 (82) : 3 Luck 
440: no Ind Cas 56 (DB), Deputy Com¬ 


missioner v. Mt. Munni. 

6 . +( 26) 13 AIR 1926 All 171 (171) : 90 
Ind Cas 787 (DB), Jeut Koeri v. Mathura 
Koeri. 

('41) 28 AIR 1941 Nag 102 (103) : ILR 
(1942) Nag 263 : 194 Ind Cas 761 (DB), 
Dau B hair opr as ad v. Jugal pros ad. 

7 - ( 35 ) 22 AIR 1935 Mad 17 (19) ; 154 
Ind Cas 736, Ayyappa Naicker v. Thayam- 
tnal. 

(’ 85 )1.1885 AH WN 19 (21) (DB), Bun- 
yadi Begam v. Muhammad Ashgar Alt. 
(Charge however was held inoperative for 
want of registration.) 

8- t( 35 ) 22 AIR 1935 Mad 17 (19) : 134 
Ind Cas 736, Ayyappa Naicker v. Thayam- 
mal. 


( 40) 27 AIR 1940 Cal 93 (95) : 186 Ind 
Cas 843 (DB), Bhola Nath v. Sarbamangala 
Debt. (Where a certain allowance was to 
be paid out of the estate left by the testator 
it was held that a charge was created.) 

(’32) 19 AIR 1932 Oudh 168 (170) : 138 
Ind Cas 128 (DB), Har Nara/n v. Mt. Bibi 
Rup Kuar. (Certain maintenance allowance 
was to be paid from ” riayasat taluka”. It 
was held that the deed created no personal 
liability on the holder of the estate for it, 

but only a charge for the allowance on the 
estate.) 

('36) 23 AIR 1936 Sind 16 (18) : 161 Ind 
Cas 547 (DB), Rambhabai v. Doongersi. 

( 23) 10 AIR 1923 Cal 27 (30) : 50 Cal 
266 : 72 Ind Cas 1019 (DB), Jatindra 
Mohan v. Ghanesyam. 

('20) 7 AIR 1920 Cal 986 (987) : 64 Ind 
^_ as 5 I 8 (DB), Ra)endra Mohan v. Upendra 
Nath. (Provision in a deed granting an 
annuity that it is to be paid out of the estate 
of the grantor creates a charge.) 

9 '/i 8 r 5 o^ IR ,t 3^ 8 c Cal 557 < 565 ) : 40 
Ind Cas 865 (DB), Syam Peary v. Eastern 

Mortgage and Agency Co. Ltd. 
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•where a property is already subject to a mortgage, and a later document between the 
•same parties relating to a fresh advance provides that the previous mortgage shall not 
i>e redeemed before the later debt is paid or that the later debt shall be paid at the 
time of redeeming the prior mortgage, it has been held that the parties must have 
intended that the security under the first mortgage should be available for the fresh 
advance as well. 10 So also, where the parties entering into a partition arrangement 
say that if the parties thereto do not carry out their respective obligations, any loss 
incurred by one of them shall be recovered out of the properties of the others, no 
other connection between the properties and the enforcement of the liability can be 
thought of except that the properties are intended to be security. 11 But a mere direc¬ 
tion in a partition decree asking one to pay some compensation to the other sharer in 


( 83) 9 Cal 945 (950, 951).: Ind App 

45 (PC), Mahomed Hossain v. Mahomed 
Nehaluddin. 

(’18) 5 AIR 1918 PC 156 (157) : 42 Mad 
581 : 46 Ind App 64 : 49 Ind Cas 704 
(PC), Raja of Ramtiad v. Sunday a Pandiya- 
sawmi. 

+ ('35) 22 AIR 1935 Mad 17 (19) ’• *54 Ind 
Cas 736, Ay yapp a Naicker v. Tbayammai. 
30. +(’35) 22 AIR 1935 Mad 17 (19) • x 54 
Ind Cas 736, Ayyappa Naicker v. T hay ani¬ 
mal. 

( 30) 17 AIR 1930 PC 176 (177) : 5 Luck 
365: 57 Ind App 173: 123 Ind Cas 191 
(PC), Aditya Prasad v. Ram Ralan. 

+ (’08) 32 Bom 386 (390) *• 10 Bom LR 
575 (DB), Janardana v. An ant. 

<’26) 13 AIR 1926 All 171 (172) : 90 Ind 
Cas 787 (DB), Jeut Koeri v. Mathura Koert. 
.(’09) 31 All 482 (485) : 2 Ind Cas 359 
(860) (DB), Ran jit Khan v. Ramuhan 

' singh. 

*(’09) 1 Ind Cas 345 (346) (DB) (AH). 
Bhikham Singh v. Shankar Dayal. (Mort¬ 
gagor taking further advances from mort¬ 
gagee under the bond, covenanting that 
whenever he would redeem the first mort¬ 
gage, he would also pay money borrowed 
under the bond—Bond held created a 
charge.) 

.(’72) 4 NWPHCR 161 (164) (DB), 

Bbugwan Dass v. Mahomed Jafer. 

(’10) 6 Ind Cas 165 (166) (DB) (All), 
Mt. Pancho v. Deo Karan. 

<■27) 14 AIR 1927 Oud h 5 io < 5 “) 3 , 

Luck 113 : io 5 Ind Cas 58 i (DB), Lai 
Bahadur Singh v. Ramesbwar Prasad. 

+ \ 12 AIR 2925 Oudh 5 06 (507).: 09 

T Ind Cas 563, Ashraf Ali v. Chandrapal Stngh 

J16) 3 AIR 1916 Oudh 329 ( 33 i) : 32 Ind 
Cas 740, Chauharja Baksh v. Ram Harakh. 
(The mere fact that mortgaged property was 
not described in the deed of further charge 
does not detract from the validity of tne 

TsZe'aho (12) 15 Ind Cas 851 (852) 
(All), Bhagwati Singh v. Sarup Stngh. 

<■05) 8 Oudh Cas 227 (230) (DB), Com- 

drika Per shad v. Jagannath,] 

AUn see Section 62, Note 12. 

I See however (’12) 16 Ind Cas 222 (223) 
(DB) (All). Ramparshad Rat v. Nawah 


Chowdhury. ( A executed a usufructuary 
mortgage in favour of B in 1864 and four 
days later, he executed another document in 
favour of the mortgagee in which he pro¬ 
mised to pay Rs. 500 with interest before 
he redeemed the mortgage—The document 
was described as a tamasuk— Held that the 
document was neither a mortgage nor a 
charge—It was merely a money bond and 
the suit on it in 1910 w f as either barred by 
time or was premature.) 

('23) 10 AIR 1923 Oudh 24 (25) : 70 Ind 
Cas 66, Gaya Prasad v. Rachpal. { An under¬ 
taking by a mortgagor who takes a fresh 
advance that he will not redeem the mort¬ 
gage until he has repaid die advance is 
legal and enforceable against himself, but 
it is not a charge on the land and is not 
enforceable against a purchaser of the land.) 

( 25) 12 AIR 1925 Oudh 593 ( 594 ) : 85 
Ind Cas 328, Kaudhiya Baksh v. Ram Chart- 
tar. (A deed with a similar provision but 
styled as tamasuk zar mazid and giving no 
details of the property but a mere reference 
to the original mortgage held could not be 
regarded as a deed of further charge It 
created only a personal covenant against the 
mortgagor.) 

('34) 2i AIR 1934 Lah 938 ( 940 ) : 155 
Ind Cas 288 (DB), Hakarn Stngh v. Gaj/a 
Singh. (A subsequent bond merely stating 
that the bond has been executed separately 
and the amount of the bond will be paid 
before mortgage deed, held did not create 

a charge.) 

('04) 26 All 559 (564) : * All L Jour 282 
(DB), Sheo Shankar v. Parma Mat non. 
(Provision in a later bond that the mort¬ 
gaged property should not be redeemd until 
the principal money and interest under the 
bond had been paid, held created no charge 
on the mortgaged property.) 

(05) 27 All 178 (181): 1 All. L Jour 579 

(DB), Rugad Singh v. Satnaratn. (Do.) I 

11. (*35) 22 AIR 1935 Mad 17 (19) : *54 
Ind Cas 736, Ayyappa Naicker v. Thayammal. 

+ (’33) 20 AIR 1933 Mad 715 (7i6) : 149 
Ind Cas 287 (DB), Abdul Razar v. Abdul 

Rahim. 

( 26) 13 AIR 1926 All 527 (529) : 96 Ind 
Cas 39 (DB), Kanhaiya Lai v. Jangt. 
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order to equalize the share was held in the undermentioned case 12 not to create a charge 
over his share. 


A document under which a sum of money is payable out of the profits of a 
particular property constitutes a charge upon that property. 13 

A mere covenant by a party not to alienate the property was held not by itself 
sufficient to create a charge. 14 - 15 An agreement between A and B that A should give 
a regular mortgage of his immovable property for money advanced by B, does not 
constitute a mortgage or charge upon such property. 16 So also, an agreement to sell 


I2 « ( 2^) 13 AIR 1926 Oudh 230 (231) : 
91 Ind Cas 1009, Chob Singh v. A. 1 . 
Williams. 

x 3- ( 43) 3° AIR 1943 Bom 414 (415) : 210 
Ind Cas 422, Rustamalli Go bar alls v. Afla- 
bhusein Khan. (Co-shares in estate—Agree¬ 
ment by one to pay other lump sum annu¬ 
ally out of income in lieu of share—Charge 
is created.) 

( 37) 24 AIR 1937 Oudh 420 (421): 13 
Luck 35 : 167 Ind Cas 52 (DB), Sharif 
Ahmad v. H. Hunter. 

( 32) 19 AIR 1932 Oudh 336 (338) : 8 
Luck 168 : 143 Ind Cas 692 (DB), H. 
Hunter v. Abdul Ali. 

+ (' 82 ) 5 , AI1 ” ( J 4) : 1882 All WN 159 
(DB), Kanhia Lai v. Aid. Husain Khan. 

( 35) 22 AIR 1935 Oudh 309 (313) : 155 

Ind Cas 40, Akbar Husain v. Alt. Husatn 
Jahan Begum. 

( °4) 7 Oudh Cas 108 (no), Alumtaz Alt 
v. Wazir Khan. (Decree awarding out of 
annual profits of village a sum equal to 10 
per cent on the Government revenue—Decree 
held created a charge on that village.) 
t( 36) 23 AIR 1936 Oudh 52 (54) ; n 

P? : 159 Ind Cas XI 7 (DB), Par■ 
shadt Lai v. Brij Mohan Lai. (Under a will, 
part of the income assigned to the expenses 
ot religious rites and ceremonies—Charge 
held was created on the property.) 

( 83) c 7 ,^ ad 2 3 (24, 26) (DB), Chalamanna 
v. bubbamma. 


(1835) 58 ER 738 (742) : 4 LJ Ch 119 
7 Sim 3 : 40 RR 57, Ravens haw v. Hollie 

[See also (29) 16 AIR 1929 Oudh 80 (82) 
3 Luck 446 : no Ind Cas 56 (DB), Depm 
Commissioner v. Mt. Munni. 

( A IR 1916 ° udh I2 9 (131): 1 

Oudh Cas 49 : 33 Ind Cas 461, Deput 
Commissioner, Fyzabad v. Jagjiwan Bakst 
(Decretal charge.)] 

I4 ’nCf j? 3) c 19 Ind Cas 478 (479) (DB 
(Mad), Swanna v. Venkatakrishna Murlb i 

+( r^ ) r I AIR A 9 „ 3 ? Mad 713 ( 714 ) : IS 
Ind Cas 772 (DB), Rangampudi v. Venka 
teswarlu. 


( w’ I 9?' :8CaILE 454 (DB), 

Na/ibulla Mttlla v. Nusir Mistri. 

+ (28 > 13 AIR ,J9?8 Lah 440 (441) : 109 
Ind Cas 479 (DB), Manohar Lai v. Rat an 


( ' 8 °Jg 449 (45i) (DB), Bhupal v 

s 21 AIR 1934 Pat 495 (495 
49 9 j _ r 3 Pat 620 : 155 Ind Cas 47 (DB) 

Abdul Latif v. Debi Mahton. (In an agree 

ment for sale of land, the vendor tfler 


reciting that he has received a portion of 
the consideration stated that : ” I the declar¬ 
ant mortgaged, hypothecated, and pledged 
the land entered in this deed of contract, 
so that should I execute any deed of any 
kind whatsoever, deed of sale, rehan, etc., 
in respect of the land entered in the deed 
of contract, the same shall be treated as 
null and void and inoperative. ”— Held that 
the intention of the vendor was only to 
enter into covenant, usually found in such 
deeds, against encumbering or selling the 
property to another, and that the clause did 
not create either a charge or a mortgage.)} 
Ibee however (’29) 16 AIR 1929 Oudh 539 
(54°) : 121 Ind Cas 81 (DB), Narain 
Dass v. Murh Dhar. (Stipulation in a decree 
that defendant must not dispose of this share 
in the factory until the satisfaction of the 
decretal amount held created a charge.) 

( 14) 1 AIR*J9i 4 All 187 (188) : 36 All 
2°i : 22 Ind Cas 973 (DB), Jawahir Mai 
v. Ram Indomati. (Deed reciting that execu¬ 
tant had borrowed certain sum and then 
referring to certain property—Covenant to 
repay sum with interest in certain period—• 
Clause under which executant undertaking 
that until repayment of sum, he would not 
transfer property—Deed not using the word 
hjqjothecate ” or anything equivalent to it 
—Held per Richards, C. J., and Bannerji, 
J., that deed amounted to charge, although 
according to Bannerji, J., it amounted to 
a mortgage.) 

(’39) 26 AIR 1939 Nag 118 (119) ; ILR 
(1941) Nag 356 : 182 Ind Cas 102, Ganga 
Prasad v. Ratan Chand. (Decree providing 
payment by instalment and directing defen¬ 
dant not to alienate particular property till 
satisfaction of decree—Decree held created 
charge on property.)) 

16 ■ * (3°) *7 AIR 1930 P C 76 (78) : 125 
Ind Cas 157 (PC), Hukamchand Kasliwal 
y. Rad ha Kishen Moti Lai. 

t( 32) 19 AIR 1932 Oudh 54 (56) : 7 Luck 
^>11 J 34 Ind Cas 1093 (DB), Ram Het v. 
robkar (The agreement merely creates a 
right in B to obtain a regular deed of mor¬ 
tgage to be executed by A.) 

(l 7 8 ?, ) ,. 30 E R 73 (74) : 2 Cox Eq. Cas 160, 
Williams v. Lucas. 

t Se *« ls ,° (’38) 25 AIR 1938 Mad 889 (892) : 
{L R (1939) Mad 7 : 178 Ind Cas 220 (FB), 
Venkataramasami v. Imperial Bank of India. 

) 15 ) 36 Mad 426 (434) : 15 Ind Cas 206 
(210) (DB), Narayana Kutti Goundan v. 
Pechtammal. ) 

Also see Secction 58, Note 6 . 
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does not create any interest or charge on the property . 17 

Illustrations 


(1) By an agreement between A and B who were brothers, it was agreed that B 

should waive his claims to succeed to his father’s estate and should withdraw 
a suit instituted by him against A for maintenance ; that A should pay a 
certain monthly allowance to B in perpetuity, and further, if A for his own 
necessity mortgaged or hypothecated the muafi villages, so that the property 
left might be insufficient to meet the monthly allowance fixed, A would pay 
the allowance out of his other property. It was held by the Judicial 
Committee that the deed created a charge for the allowance on the property . 13 

( 2 ) In a partition dispute, the arbitrator awarded to the defendant property of 

greater value than that awarded to the plaintiff. In order to equalize the 
division, the arbitrator awarded a certain sum to be paid to the plaintiff by 
the defendant and further added that the property awarded to the defendant 
should be treated as makphul for the sum. It was held that a valid charge 
for the sum was created on the defendant’s property . 19 

( 3 ) A stipulation in a lease deed that the lessee should deduct a certain portion of 

the annual rent in repayment of a sum of money already borrowed by the 
lessor from him, creates a charge on the property leased and not merely a 
personal obligation . 20 

( 4 ) A sold certain property to B. The sale deed contained the following provision : 

" The said vendee .... is to pay Rs. 25 .... to me annually (as malikana ) 

, which he has agreed to pay.” It was held that the words "as malikana " 

could not be rejected as mere surplusage. They showed an intention that 
the payment of Rs. 25 should be an annual charge upon the property . 21 

(5) By a deed > J admitted liability. In respect of that liability, he undertook to 

execute a charge bond over specified share and rights in a village together 
with sir land. J undertook to get the sanction of the Court for transfer of 
sir, and not to assign the property until he carried out the above undertaking. 
It was held that the property was made security for the liability and that a 
charge was created . 22 
See also the undermentioned cases. 23 


17. See Note 23 on Section 54. 

18. ('83) 9 Cal 945 (951) : 10 Ind App 45 
(P C), Mahomed Hossein v. Mahomed 

Nehaluddin. 

19. ('26) 13 AIR 1926 All 527 (529) : 96 
. Ind Cas 39 (DB), Kanhaiya Lai v. Gangs. 

20. (’ 3 i) 18 AIR 1931 All 62 (64) : 52 All 
985 : 130 Ind Cas 489 (DB), Nathan Lai 
v. Durza Das- 

ai. (’87) 9 All 591 (600) : 1887 All WN 
X2i (FB), Churaman v. Ballt. 

22. (’41) 28 AIR 1941 Nag 102 (105) : ILR 
(1942) Nag 263 : 194 Ind Cas 761 (DB), 
Dau Bbairoprat ad v. Jugal pros ad. 

23 .In the following cases a charge was held 

(’48)*3? AIR 1948 Mad 1 (6) : ILR (1948) 
Mad 454 (FB) Issaku v. Seetharamarafu 
(Mortgage of specific item of joint property 


or by one Co-share—Partition—Fvight of 
mortgagee to proceed against substitutes 
items in hands of mortgagor is charge 
within S. 100 and not Mortgage] 

('47) 34 AIR 1947 PC 8 (15) : 73 Ind App 
208 : ILR (1946) All 756 : ILR (1947) K*r 
(PC) 25 : 227 Ind Cas 83 (PC) Mt. Dan 
Kuer v. Sarla Devi. Partition between Hindu 
father N and his sons—Partition award 
allotting property to N subject to charge for 
his wife's maintenance—If wife ceased to 
live with N charge for maintenance to be 
at Rs. 75 a month—Award held created valid 
charge from date of award) 

(•47) 34 AIR 1947 Mad 424 (425) Rama- 

krishna v. Bargavi Amma [Charge for rent 
—Possession after term fixed—charge extend¬ 
ed also to the rent due after the period of 
the lease] 
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6 . Property must be specified.—The section uses the expression " immov¬ 
able property ” and not " specific ” immovable property as has been used in S. 58 . It 


(’45) 32 AIR 1945 Pat 434 (435).: 24 Fat 
745 (DB) Sbeo Narain v. Lakhan Sabu 
•[ Property to remain attached and liable until 
satisfection of entire decree—charge is 

created ] 

( 40) 27 AIR 1940 Pat 2S3 (284, 285) : 186 
Ind Cas 221 (DB), Bank a} Bihar Ltd. v. 
Omit art Chut tar ji. (A person who was ap¬ 
pointed as a manager of a Bank agreed 
that he would furnish security to the value 
of Rs. 4,000 for the due and proper dis¬ 
charge of his duties—In pursuance of this 
agreement he executed a document in the 
body of which he conveyed and transferred 
to the Bank a certain house which the 
Bank was to have and to hold as security 
for the said post of manager—The conclud¬ 
ing portion of the document provided that 
in the event of his removal from his post 
by resignation, dismissal, death or other¬ 
wise, the Bank should reconvey the house 
to him— Held that the last provision must 
be read in the light of the earlier provisions 
and that the document read as a whole creat¬ 
ed a charge on the house in favour of the 
Bank for any amount up to Rs. 4000, which 
might become due from the manager to the 
Bank by reason of his misconduct or failure 
to discharge his duty.) 

<■38) 25 AIR 1938 Lah 509 (510) : 117 
Ind Cas 332 (DB), Tirath Ram v. Ofjtcial 
Receiver Ferozepore. (Compromise in execu¬ 
tion proceedings—Attachment of property 
continued—Stipulation that judgment-debtor 
should not transfer attached property till 
payment of entire decretal amount—Charge 
on property held created.) 

'(’ 37 ) 24 AIR 1937 All 705 (706) : 171 Ind 
Cas 587, Mt. Lakhna v. Sah/t Si/a Ram. 
(Obiter —Will making legatee owner in 
possession of property enjoining him to 
spend its income on virtuous, charitable pur¬ 
poses and for parjapath of idol—Will held 
made gift of suit property to legatee with 
charge in favour of idol to cover worship 
expenses.) 

•('or) 4 Oudh Cas 61 (63), Gindin Das v. 
Raj Ragbubar Singb. (Annuity granted to a 
person to defray expenses of worship of a 
certain temple—Annuity to be recovered out 
of the profits of certain villages— Held, it 
was a charge on the profits of those villages.) 

<88) 15 Cal 66 (69) : 14 Ind App 137 (PC), 
Girish Cbittider v. Anundo Aloyi Debi. (A 
direction in a will devising immovables to 
repay a debt due by the testator to the 
devisee’s father with interest was construed 
to be a charge on the immovables.) 

<1878) 8 Ch D 411 (415) : 47 L J Ch 660 : 
26 W R (Eng) 734, Alason v. Robinson. 
(A testator granted some annuities to vari¬ 
ous persons and subject to them made a 
trust in favour of his sons and daughters— 
It was held that the annuities were made a 
charge on the property.) 

<26) 13 AIR 1926 Bom 495 (496) : 98 


Ind Cas 696 (DB), Amratlal Gordhandas 
v. Keshavlal Kuberdas. (Where by a written 
agreement the borrower agreed to pay the 
lender a commission on the gross income of 
a factory and it was also agreed that in 
certain circumstances the lender might reco¬ 
ver the amount out of the machinery and 
properties of the factory belonging to the 
lender, held that the document created a 
charge.) 

( 80) 5 Cal 438 ( 443 ) : 6 Ind App 182 
(PC), Ashutosb Dutt v. Doorga Churn. 

('26) 13 AIR 1926 Oudh 349 (350) : 94 
Ind Cas 788 : 1 Luck 176, Bisbwanalh v. 
Abdul Sarnad. (Held, the nankar was a 
charge on the mortgaged property even after 
foreclosure.) 

(17) 4 AIR 1917 All 346 (347) : 39 All 
311 : 38 Ind Cas 166 (DB), Mt. Sur/a 
Kunwari v. Har Narain Ram. (Direction in 
a will that certain idols should be main¬ 
tained out of the income of the property 
and balance should be appropriated by heirs 
— Held, the will created a charge on the 
property for expenses of idols and did not 
create an endowment.) 

(12) 36 Bom 564 (598) : 14 Ind Cas 353 
(368), Shi vial Mot Hal v. Tricumdas Alt lls 
Co. Ltd. 

(1867) 2 Ch App 644 (648, 649) : 36-LJ 
Ch 925 : 17 LT 153 : 16 WR (Eng) 30, 
Birch v. Sherrat. 

('33) 20 AIR 1933 Bom 298 (299, 300]^^^ 
145 Ind Cas 582 (DB), Manekchand Ram- 
chand v. Ganesblal Goverdhan. (Charge 
created by a compromise decree.) 

(1880) 5 App Cas 588 ( 594 , 595 ) : 49 I* J 
Ch 829 : 43 L T 227 : 29 W R (Eng) 293 : 
Carmichael v. Gee. 

In the following cases no charge was held to 
be created : 

(’46) 33 AIR 1946 Oudh 99 (101) : 21 
Luck 185 : 222 Ind Cas 333 (DB) Ram 
Narain v. Sajjad Ali Khan. [Partition suit— 
After partition certain amounts payable by 
plaintiff to defendant—judge directing 
plaintiff not to transfer property allotted 
to plaintiff so long as money due to defen¬ 
dant had not been paid—Order was in the 
nature of injunction and not a charge] 

(’46) 33 AIR 1946 Pat 216 (217): 223 Ind 
Cas 173 Sheonandan Pandey v. Asarf Kuer 
[Decree for future maintenance providing 
that maintenance will be first charge on 
certain properties—Claim does not arise 
under any charge but under decree itself— 
charge is provided by decree as additional 
safe guard.) 

('n) 12 Ind Cas 146 (146) (DB) (Mad), 
President, Taluq Board, Peddalpur v. Chila- 
kamarvi. (Where all that the document says 
is that the plaintiff and his children are to 
receive certain allowances at the chatruin, 
and not that any of the endowed properties, 
which are not even mentioned in the docu¬ 
ment, were to be charged with such pay¬ 
ments, held, it does not create any charge.) 
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as, therefore, not necessary that the properties charged should be described with that 


(’20) 7 AIR 1920 PC 16 (21) : 47 Cal 

' 932: 16 Nag LR 114 : 47 Ind App 149 : 
.76‘and Cas 680 (PC), Sundar Lai v. Ra/nji 
Lai. (If A has two villages X and Y and 
he keeps X and hands over Y to B to enjoy 
on terms that B has the usufruct and A 
pays the Government revenue, B has no 
charge over X to secure the payment of 
Government revenue payable by A in res¬ 
pect of Y.) 

*<-’25) 12 AIR 1925 Rang 55 (57) : 2 Rang 
429 : 84 Ind Cas 302 (DB), Somasundaram 
v. Nachiappa. (Before the suit was decreed, 
a temporary injunction was passed restraining 
the defendant from alienating his property 
—After passing of decree the appellate Court 
issued an ad interim order of execution— 
Upon receipt of that order the lower Court 
issued notice to the parties and ordered the 
defendant to file list of securities—Then, 
on a certain day, the parties appeared in 
Court and exactly what happened was not 
known, but the judge’s diary order stated 
that judgment-debtor’s property was already- 
attached and therefore no further security 
was necessary and that decree-holder agreed 
—The appellate Court then made plenary 
the ad interim stay order and when its order 
was received by the lower Court, the clerk 
wrote on the reverse thereof: " Execution 
-already stayed.” When the case was called 
. again the plaintiff applied for order direct¬ 
ing judgment-debtor to furnish adequate- 
security thereupon the judgment-debtor was 
• ordered to furnish sufficient security—This 
was never done as the appeal was dismissed 
and the plaintiff proceeded with execution 
•of the decree— Held that in these circum¬ 
stances it cannot be held that the property 
in question was ever actually made security 
for the due performance of the decree. 

*(’95) 18 Mad 368 (37U 372) (DB), Unni 
v. Nagammal. 

1 (’ 12) 14 Ind Cas 189 (189) (DB) (Mad), 
Arunajalam v. Seshati. 

.(’28) 15 AIR 1928 Lah 440 (441) : 109 
:Ind Cas 479 (DB), Manohar Lai v. Rat an 
1 Lai. (Under an award partitioning property 
; between / and S, S to pay to / certain 
. amount in instalments—On failure to pay 
two instalments, / to realize the whole 
amount by suit —5 not to alienate property 
till such amount paid—No charge on S't 
share for the amount.) 

ftf 7 5)*8 Mad HCR 189 (19O (DB), K os ala 
Rama Piflai v. Saluckai Tevar. (Debts under¬ 
taken by the holder of an ancestral and 
impartible polliaput in respect of decrees 
obtained against his mother cannot by such 
undertaking become a charge upon villages 
forming part of the estate.) • 

•■(’04) 1 All L Jour 327 ( 328 ) (DB), &hag- 
wati Prasad v. Dauna Kuar. (Provision in 
a will that the guardian of some legatees 
shall pay certain maintenance allowance to 
a certain -woman does not create a charge. ) 


A 


a 


a ccruuu wva/ ah\ 

jo) 8 Ind Cas 864.(866) (DB) (Ail), 
Kishtn Lai v. Bbawan Kuar. (Some property 
iwhfch had previously been mortgaged devolv¬ 


ed upon certain persons by inheritance— 
They agreed to divide the property amongst 
themselves and to pay the mortgage-debt 
proportionately to their shares—The agree¬ 
ment contained a stipulation that “ if for 
any reason, any of the cosharers fails to 
pay the debt, then the cosharer, who was to 

* pay and amount of the debt in excess of his 
share shall be entitled to get the same from 
the person and the property of the default¬ 
ing cosharer ”— Held that the stipulation in 
the agreement did not create any charge upon 
the property of any of the cosharers in res¬ 
pect of any sum paid by any other cosharer 
in excess of his rateable share of the debt.) 

( 25) 12 AIR 1925 Oudh 550 (552) : 85 
Ind Cas 331, Chhotey Lai v. Iqbal Narain. 

( 05) 2 Cal L Jour 138 (141) (DB), Ambika 
Char an v. Mukta Kishori. (A direction in 
the will for the payment of the testator’s 
debts is only a general direction to pay up 
all his debts out of the estate, and does not 
create any charge thereupon.) 

( 23) 10 AIR 1923 Lah 652 (654) : 75 Ind 
Cas 441, Pur an Cband v. Puran Chand. (At 
the foot of a hundi a note was added in 
the following words, " Hainan Delhi wa 
Ludhiana ki jaidad is qarze ki zinmewor 
hogi ’” ; held these words did not create a 
charge.) 

('14) 1 AIR 1914 Cal 263 (268) : 21 Ind 
Cas 397 (DB), Rameshwar Singh v. Jancs- 
wari Babooshin. (A condition in babuana 
grant of properties that the grantee should 
pay his share of the Government revenue 
to the grantor is not enough to create a 
charge in favour of grantor on the property.) 

(’90) 1890 Bom P J 164 (164) (DB), Mud- 
kapa v. Sukreva. (Sale-deed contained the 
following words : " This is my Stridhan— 
I have sold it to you—You should protect 
me by giving me food and raiment as long 
as live ”— Held that these words imported 
only a personal obligation on the brother ; 
they did not impose a charge on the land.) 

( 06) 33 Cal 1133 (1153) : 4 Cal L Jour 
121 (DB), Jagat Dbar Narain v. A. M. 
Brown. (By a bond, being on the face of it 
an ordinary bond, the obligor agreed to repay 
the debt, and admitted that if he failed to 
do so, the obligee would be entitled to 
recover the debt by sale of a certain factory 
belonging to him and from his person and 
other properties and that the property referr¬ 
ed to in the bond will be held paibandhi 
for the debt—Deed registered in Book 1 
—Property held not intended to serve as 
security.) 

( 36) 23 AIR 1936 Lah 508 (510) : 164 Ind 
Cas 463, Basanti Devi v. Official Receiver. 
(Attachment before judgment—Suit compro¬ 
mised and compromise decree passed—Com¬ 
promise providing that property should re¬ 
main under attachment till payment— Held 
that it would be straining the language used 
by the parties to hold that by providing that 
the property should remain under attach¬ 
ment they intended that the decree-holder 
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amount of definiteness as is necessary in the case of a mortgage . 1 But there should 
be some expression to signify what properties exactly are to be charged . 2 A general 
description of the property would be sufficient if, from the facts and circumstances- 
the property can be ascertained , 3 the principle being " certum est quod certurri reddt 
potest” that is certain which can be made certain . 4 Where, however, the description. 


should have a lien or a charge on the pro¬ 
perty. Affirmed in AIR 1936 Lah 610.) 

(’ 36 ) 164 Ind Cas 477 (479) (DB) (Cal), 
Bibhuti Bhusan v. Baikuntha Hath. 

(’26) 13 AIR 1926 Mad 1167 (1167) : 98 
Ind Cas 454, Alamelu Ammal v. Raja. (A 
clause in a will directing testator's son to 
pay maintenance at a certain rate to a person 
does not create a charge in favour of the 
person.) 

(’ 35 ) 1935 Oudh WN 288 (290) (DB), 
Deputy Commissioner, Sitapur v. Mohammad 
Bahadur Ali. 

( 79 ) 3 Cal LR 417 (420) (DB), Bir Chunder 
Manickya v. Ishan Chunder. (Maintenance 
grant—-Order by the grantor to his agent to 
pay the allowance out of revenues of the 
zamindari—The order does not create any 
charge.) 

Section 100—Note 6 

1. (’19) 6 AIR 1919 Mad 528 (530) : 51 
Ind Cas 963 (DB), Srinivasa v. Renganatha. 

*(■90) 13 All 28 (44) : 1890 All WN 216 
(DB), K ishan Lai v. Gan gar am. 

(’40) 27 AIR 1940 All 456 ( 457 ): ILR 
(1940) All 669: 191 Ind Cas 148 (DB), 
Municipal Board, Catvnpore v. Rupchand 
Jain. (Overruled on another point in AIR 
( 1943 ) All 453 (FB.) 

T( 37 ) 24 AIR 1937 Oudh 217 (219) : 13 
Luck 101 : 166 Ind Cas 662 (FB), Mt. 
Indrani v. Maharaj Narain. 

2 - t(’ 32 ) 19 AIR 1932 Cal 451 (453) : 138 
Ind Cas 24 (DB), Mohini Debi v. Puma 
Sashi. 

( 24) 11 AIR 1924 Nag 360 ( 36 i) : 78 Ind 
Cas 380, Tulsiram v. Anusuya. (Covenant 
that obligee should recover from " person 
and property of debtor ” is too wide to fas¬ 
ten a charge.) 

( 26) 13 AIR 1926 Oudh 230 (231) : 91 Ind 

Cas 1009, Chob Singh v. A. J. Williams. 

(Property concerned must be reasonably cer¬ 
tain.) 1 

t( .’ 8 , ) r 5 'S*® Cal 557 (565, 5 66 ) : 40 

Ind Cas 865 (DB), Syam Peary v. Eastern 
mortgage & Agency Co., Ltd. 

i 4 j) /^ 8 1941 Mad 794 (794) : 197 

Ind Cas 441 (DB), Narasimhamurthi v. 

Satyanandam. (Charge created by a decree 
over all the property of the judgment-debtor 
both movable and immovable is not void 
for uncertainty.) 

[See also (1904) 1904 App Cas 355 (358) : 
73 LJ Ch 739 : 91 LT 602 : 55 WR (Eng) 
JI 3 •' 20 T L R 633 : 12 Mans 141, Illing¬ 
worth v. Houldworth. 

(1718) 24 E R 458 (458) : 1 P Wins 429, 
Premoult v. Dedire .] 

3- t(’i8) 5AIR 1918 Cal 557 (565, 566) : 40 
Ind Cas 865 (DB), Syam Peary v. Eastern 
Mortgage & Agency Co., Ltd. 

(41) 28 AIR 1941 Mad 794 (794) : 197 Ind 


Cas 441 (DB), Narasimhamurthi v. Satya¬ 
nandam. 

(’87) 9 All 158 (164) : 1887 All W N 15 
(DB), Ramsidh Pande v. Balgobind. 

(’82) 5 All 11 (14): 1882 All W N 159 
(DB), Kanhia Lai v. Muhammad Husain.^ 

(’16) 3 AIR 1916 Oudh 329 (330) : 32 Indi 
Cas 740, Chauharaja Baksh v. Ram Harakh.. 
(Deed of further charge providing that pro¬ 
perties mortgaged by the previous deeds 
would not be redeemed till the further loans, 
were not paid—Properties not specifically 
described— Held, valid charge was created.) 

t('n) 34 Mad 47 (49, 50) : 5 Ind Cas 917 
(919) (DB), Manikam Pillai v. Audinara- 
yana Pillai. (Wideness of language must be- 
distinguished from indefiniteness of lan¬ 
guage. ) 

(’38) 25 AIR 1938 Mad 767 (769) : 182 Ind 
Cas 316, Rathavela v. Subramaniam.. 
(Decree ordering payment out of ‘ share of 
5 'r branch of the family property’ and the 
share specified in a schedule attached to* 
the decree—Charge held created over the 
properties.) 

t(’oi) 24 Mad 689 (692) (DB), Minakshr 
Ac hi v. Chinappa Udayan. (Where a decree 
indicates that a charge is created and the 
property can be identified, it is immaterial 
that the decree does not specify it.) 

(1899) 2 Ch D 530 (533) : 81 LT 354 : 

WR (Eng) 59, Tyson v. Kelcey. (If it is 
possible to discover the meaning of the 
contract by construction, and to ascertain 
when the time for enforcement comes and 
to what property the charge attaches, it can¬ 
not be said that it ought not to be enforced 
because it is too vague or even because there 
might have been a difficulty in ascertaining 
the property at the time of the creation of 
the charge.) 

\See also (’41) 28 AIR 1941 Cal 117 (118) : 
194 Ind Cas 133, Upendra Nath v. Durlav 
Chandra. (Charge for allowances granted' 
under will may attach to general estate al¬ 
though testator had not provided for allow¬ 
ances to be paid out of specified properties.) 

(’40) 27 AIR 1940 Cal 93 (95) : 186 Ind 
Cas 843 (DB), Bhola Nath v. Sarbamangala- 
Debi. (A will provided that monthly allow¬ 
ances should be paid to his grand-daughter 
out of the estate left by the testator—The 
testator gave two successive life estates and 
gave the remainder to his , grandson—It was 
held that the charge would attach to the 
corpus of the estate.)] 

4- t(*87) 9 All 158 (162) : 1887 AH WN 
15 (DB), Ramsidh Pande v. Balgabind. 

(18) 5 AIR 1918 Cal 557 (565, 566) : 40 
Ind Cas 865 (DB), Syam Peary v. Eastern 
Mortgage & Agency Co., Ltd. 

t(’82) 5 All 11 (14) : 1882 All WN I 5 » 
(DB), Kanhia Lai v. Muhammad/ Husain v 
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.given is too vague and indefinite the charge will be void for uncertainty . 5 6 In Montagu 
•v. Earl of Sandwich* Cotton, L. J., observed : 

" I think it is an established rule, that where the covenant is to charge real 
estate, which can be ascertained by existing facts and circumstances, for example, 
if there is a covenant to charge all the real estate which a man has at a particular 
time, that covenant will itself make a charge. But where the covenant is to 
charge, not all or any definite portion of a man’s estate, but only that which is 
worth £iooo a year, or which would be sufficient to secure £iooo a year, then 
from the indefiniteness of the matter referred to there will be no charge unless 
an instrument is afterwards executed to give effect to the covenant; and it remains 
simply a covenant to be enforced as against the assets of the covenantor. ” 

Thus, a valid charge can be created upon what could be defined to be the 
whole of a man's property at the date of the charge . 7 A charge on villages granted to 
4 person by Government in lieu of loyal services rendered by him is on a specified 
property . 8 So also property is specified where my share in the Premier Aerated 
Company at Hazaratganj is charged . 9 Where, on the other hand, in a partition suit a 
decree was passed by which one a was allotted something more than an exact one-third 
of a house and was directed to pay a certain amount to b and C on account of this 
excess and there was no amin’s map or report on the record to show the excess area, 
it was held that the excess area being uncertain and undefined there was nothing on 
what the charge for the amount would rest . 10 

7 . " By act of parties. In the undermentioned cases , 1 a charge created 
by will was held to be a charge by act of parties and within the meaning of tins 


section. 

As to whether a charge created by decree incorporating a compromise is a 
charge created by act of parties, see Note 28 . _ 


5. ('32) 19 AIR 1932 Cal 451 (453) : *38 
Ind Cas 24 (DB), Mohini Debt v. Purna 
Sashi. (General description will not do.) 

<’8i) 3 Mad 33 (36, 37> (DB), Bheri Bora- 
yya v. Maddipatu Ramayya. (A promise to 
pay out of the debtor’s property indefinitely 
or an indefinite order for satisfaction of a 
decree out of the assets of a deceased person 
in whose hands so ever they may be found 
does not create any charge on specific pro¬ 
perty.) . . 

<’29) 1 6 AIR 1929 Oudh 539 (54°) : X2i 
Ind Cas 81 (DB), Narain Dass v. Murh- 
dhar. , ^ . 

('24) II air 1924 Nag 360 (361) : 78 
Ind Cas 380, Tulsiram v. Anusuya. 

<’05) 2 AH L Jour 754 (757), Rajeshwar 
Swami v. Bihari Lai. (’Burden of liability 
. .. shall remains on the materials of the 
house ’—These words are insufficient to 
create a charge on the property.) 

<33) 20 AIR 1933 AH 934 (937) = 147 Ind 
Cas 302 (DB), Matlo b Hasan v. Mt. Kala- 
■wati. (Charge created by Mahometan on 
unknown share of one of his heirs.) 

6 . (1886) 32 Ch D 825 (538, 439) : 54 LT 

502: 55 LJ. Ch 925- _ , . . 

7. t(’4i) 28 AIR 1941 PC 16 (19) : 

(1941) 1 Cal 468 : 68 Ind App 34 : *93 

I C. 220 (PC), Sris Chandra Handy v. 

Rakbalananda. (While it would not be unu¬ 


sual to create a charge on particular lands 
it would seem improbable that a vast estate 
should be charged as a whole with the pay¬ 
ment of a small amount.) 

( 87) 9 All 158 (162, 164) : 1887 All WN 
15 , (DB), Ramsidh Pande v. Balgabind. 
(" All my wealth and property. ”) 

('41) 28 AIR 1941 Mad 794 ( 794 ) : 197 
Ind Cas 441 (DB), Narasimhamurthi v. 

Satyanandau. (” All the property of the judg¬ 
ment-debtor both movable and immova- 
ble ”) 

[ But see ('13) 19 Ind Cas 221 (221) (DB) ; 
(Mad), Kamayya v. Yerokola. (Words " ali 
my property movable and immovable, as ’ tha- 
nakha ’ shall be liable ” are not enough to 
create a charge.) ] 

8. (’82) 5 All 11 (14) : 1882 All WN 159 
(DB), Kanhia Lai v. Muhammad Hussain. 

9. (’29) 16 AIR 1929 Oudh 539 (540, 54 i) ; 
121 Ind Cas 81 (DB), Narain Dass v. Murli- 
dhar. 

10. (’26) 13 AIR W26 Oudh 230 (23$) : 91 
Ind Cas 1009, Chob Singh v. A. ]. Williams. 

Section 100—.Note 7 

1. ('14) 1 AIR 1914 Oudh 349 (350) : 23 
I. C. 867, Parbhu Dayal v. Babbanlal. 
(Assumed.) 

(’32) 19 AIR 1932 Oudh 336 (338, 340) : 8 
Luck 168 : 143 Ind Cas 692 (DB), H. Hun¬ 
ter v. Abdul Mi. 
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8. Security bond charging immovable property.—Where, by a security 
bond, a person besides making himself personally liable under S. 145 of the Civil Proce¬ 
dure Code, gives his immovable property as security, the question whether the trans¬ 
action amounts to a mortgage or a charge will depend on the terms of the document 
and the intention of the parties. It is therefore a question of construction of the 
particular document. 1 

This seciton shows that, for the creation of a charge, there must be some 
person in whose favour the charge is created. Where a security bond purporting to 
charge immovable property is given to the Court and not to any named person there 
is no charge, as the Court is not a juridical person and can neither sue nor take pro¬ 
perty, nor assign it. 2 In the undermentioned case 3 no person was named in the secu¬ 
rity bond as mortgagee. It was held that the security bond did not create a mortgage 
but created a charge. It is submitted that the decision is wrong as it proceeds on the 
reasoning that a document invalid as a mortgage creates a valid charge. 

As to the enforcement of security bonds, see Notes on s. 145 of the Commen¬ 
taries on the Code of Civil Procedure, 4th (1944) Edn., and O. 34 R. 14, Note 4 it*, 
the Appendix. 


9 . Contingent charge.—A contingent charge, that is to say, a present charge 
as security for discharging a contingent liability can be validly created. 1 Section 5. 


Section 100—Note S 

1. (’34) 21 AIR 1934 Mad 1 (3) : 57 Mad 

218 : 149 Ind Cas 379 (DB), Rama Raya- 
nimgar v. Venkatalingam Nayanim. 

(Charge.) 

(’17) 4 AIR 1917 All io4(io 5):39 All 225: 
38 Ind Cas 33 (DB), Amir v. Mahadeo 
Prasad. (Mortgage.) 

2. *(’19) 6 AIR 1919 PC55 ( 57 , 59):42 
All 158 : 22 Oudh Cas 212 : 46 Ind App 
228 : 55 Ind Cas 550 (PC), Ragbubar Singh 
v. Jai Indra Bahadur Singh. 

t(' 29 ) 16 AIR 1929 All 834 (835, 83d) : 
119 Ind Cas 81 (DB), Mehdi Alt Khan v. 
Chunni Lai. (The beneficiary though not a 
necessary party to the transaction must be 
specifically named as being the person in 
whose favour the charge exists.) 

(36) 23 AIR 1936 Rang 303 (304) : 164 
Ind Cas 52, Mahammad Razak v. Ram Ratan. 
(Security bond for producing the attached 
cattle before the execution Court when re¬ 
quired and failing therein to forfeit Rs. 90.) 

3. (’30) 17 AIR 1930 Sind 159 (161) : 121 
Ind Cas 878, Madhoram Hardeodas v. Kewal• 
ram Gopaldas. 

Section 100—Note 9 

1. t(’i8) 5 AIR 1918 Mad 674 (675) : 39 
Ind Cas 867 (DB), Imbichi v. Achampat 
Avukoya Haji. 

(’28) 15 AIR 1928 Pat 587 (588) : 7 Pat 
584 : no Ind Cas 526 (DB), Murat Singh 
v. Phektt Singh. * 

('31) 18 AIR 1931 Mad 120 (121) : 130 
Ind Cas 666, Abdul Muhammad Roivthcr 
v. Seetha Lakshmi. (Where a decree with 
reference to future maintenance stated that 
the plaintiff was to recover the value thereof 
at a particular rate by executing the decree 
and selling the plaint mentioned property, 
it was field that the words were sufficient to 


create a charge in respect of future main- 
ten ante.) 

t( 34) 21 AIR 1934 Lah 765 (767, 768) : 
16 Lah 157 : 153 Ind Cas 1064 (DBJ,. 
Kesari Mol Umrao Singh v. Tansukh Rat 
Kidar Nath. (Running account betwfieft 
debtor and creditor—Debtor's shop made 
collateral security for all advances subject 
to marimum of Rs. 4000—Charge is not 
limited to first advance of Rs. 4000 but 
includes all advances.) 

*('25) 12 AIR 1925 Pat 288 (290) : 78 Inrf 
Cas 457 (DB), Nand Lai v. Dharamde r 
Singh. 

('ri) 11 Ind Cas 629 (632) (DB) (Mad), 
Balasubramania v. Sivaguru. 

t(’37) 24 AIR 1937 Pesh 76 (78) : 170 
Ind Cas 136 (DB), Harnam Singh v. Mo¬ 
hammad Akbar. 

( 06) 28 All 655 (658) : 3 All L Jour 551, 
Mt. Maina v. Mt. Bachchi. 

f(’38) 25 AIR 1938 Rang 145 (148) : ill 
Ind Cas 601, U Lat v. U Port Gaung. 

■[See also ('33) 20 AIR 1933 Pat 257 (258) : 
144 Ind Cas 760, Central Bank of India, 
Ltd. v. Sachinara Mohan. (By the terms of 
a lease deed the landlord’s claim for rent 
was made the first charge on the property— 
Held, present charge was created to meet 
a future contingency.) 

('21) 8 AIR 1921 Mad 459 (460, 461) : 
70 Ind Cas 362 (DB), Sesha Iyer v. Sreeni- 

• rasa. (Partition deed among members of 
Hindu family providinng that each sharer’s 
properties should be liable if he fails to 
discharge the debts allotted to him—A charge 
is created.) 

(’89) 12 Mad 69 (71) (DB), Cooling v. 
Sararana. (Followed in 11 Ind Cas 629.) 

( 41) 28 AIR 1941 Pat 95 (96, 97) : 20 Pat 
86 : 192 Ind Cas 866 (DB), Mt. Basumati 
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and S. 21 of the Transfer of Property Act recognise the principle of such a transaction . 2 

In such a case as soon as the contract into, the promise is entitled to look to the 

specified property as security for the due performance of the contract 3 No doubt there 

is a difference between a present charge to discharge a contingent liability and the 

mere possibility of a charge or a promise to create a charge in future. But it cannot 

be said that whenever there is a charge to secure a liability which will arise only, if 

at all, in the future, there is no present charge within the meaning of the section . 4 

Thus, where in a document there was a clause to the following effect : "In the case 

aforesaid creditor being dispossessed of the holding in any way, in that case he shall 

realize his dues from my one anna share in Mauza Dharwali and Gasainpur, ” it was 

held that a present charge on existing property was created though it could only be 

enforced on the happening of the contingency, i. e., dispossession of the creditor . 5 A 

contrary view taken in the undermentioned cases 6 that such a charge is not a charge 

• 

'within the meaning of this section is, it is submitted, not correct. In Madho Misser 
v. Sidh Binaik Upadhya 7 which is a leading case for the contrary view, a borrowed 
money from b and agreed to repay the amount within a certain period with interest ; 
he also agreed that if he did not repay the money according to the stipulation, B should 
take possession of certain land and then a would not be liable to pay interest. It 
vyas contended that the document created a charge on the property. In negativing 
the contention their Lordships of the Calcutta High Court observed : 

• " When the Legislature speaks of a charge under s. ioo, it speaks of something 
which operates as a charge upon land immediately as it is executed. This document 
seems to us, not to create a charge at the time of its execution, but to operate 
y, only as a charge upon the land in question upon the non-payment of the principal 

- money in 1289 . All that it does is to create the possibility of a charge ultimately 1 


Kuer v. Ml. Harbansi Kuer. (Compromise 
decree creating charge for future mainten¬ 
ance. ) 

('27) 14 AIR 1927 Mad 1069 (1069) : i°6 
Ind Cas 508 (DB), Krishna Varma v. Offi¬ 
cial Receiver, S. Malabar. (A registered bond 
furnishing security for the payment of future 
subscriptions of a kuri held created a present 
charge, though the executant undertook to 
execute a mortgage in futuie when re¬ 
quired.)] 

2. (’ii) 11 Ind Cas 629 (632) (DB) (Mad), 
Balasubramanya v. Sivaguru. (A charge may 
be created on the happening of a condition 
where the condition itself is first stipulated 
and the condition happens afterwards.) 

(’37) 24 AIR 1937 Pesh 76 (78) : 170 Ind 
Cas 136 (DB), Harnam Singh v. Md. Akbat 
Khan. 

3. ('34) 21 AIR 1934 Lah 765 (767) : 16 
Lah 137 : 153 I.C. 1064 (DB), Kesari Mai 
v. Tansukh Rai. 

4. t('* 5 ) *2 AIR 1925 Pat 288 (290) : 78 
Iftd Cas 457 (DB), Nand Lai v. Dharmadeo. 

(^8) 15 AIR 1928 Pat 587 (588) : 7 . Pat 
584 r no Ind Cas 526 (DB), Murat St ugh 

u v. Pheku Singh. 

(’18) 5 AIR 1918 Mad 674 (675) : 39 Ind 

-V Cas 867 (DB), Imbichi v. Achampat Avu- 

hoya Hafi. , v 

3. ('28) ii AIR 1928 Pat 587 (588) : 7 Pat 


584 : no I.C. 526 (DB), Mural Singh v. 
Pheku Singh. 

6. *('87) 14 Cal 687 (690, 691) (DB)* 

Madho Misser v. Sidh Binaik Upadhya. 

(’06) 3 All L Jour 221 (223) : 1906 AH 
WN 82 (DB), Harjas Raj v. Nuurang. 
(A sale-deed contained the following coven¬ 
ant—" If in future any person appears as 
a claimant of the property sold and makes 
a claim in consequence of which there is an 
injury to the property sold, or we do not 
give possession, then the purchaser may re¬ 
cover the money from our persons or the 
sold property. ”— Held that the covenant did 
not create a charge in favour of the pur¬ 
chaser. ) 

('22) 67 Ind Cas 939 ( 94 °) (DB) (Lah)* 
Abdul Samad v. Municipal Committee, 
Delhi. (Dissented from in A I R 1934 Lah 
765 : 16 Lah 137 -) 

(’26) 13 AIR 1926 Oudh 209 (2x0) : 91 
Ind Cas 507, Raja Ram v. Jagannath. (Con¬ 
tingent charge is not a charge within S. 100. 
14 Cal 687 Rel. on.) 

(’32) 19 AIR 1932 Cal 451 (453) : 138 
Ind Cas 24 (DB), Mohini Debi v. Puma 
Sashi Gupta. (An ekrarnama which says that 
if the allowance of maintenance remains in 
arrear in future, the properties may be sold 
for realisation of the same, cannot be said 
to create a charge.) 

7. ♦('87) 14 Cal 687 (691) (DB). 
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arising on the land. That is not a charge under s. ioo of the Transfer of Property 
Act. ” 

Similar observations were made in Harjas Rai v. Naurang 9 a case decided by the 
Allahabad High Court. Speaking about these cases Coutts-Trotter, J., in lmbichi v. 
A champ at Avukoya Haji , 8 9 observed as follows : 


’’Now the learned Judge has held that their deed of partition, ex. D, did not 
create a ' chagre ’ under s. ioo, Transfer of Property Act, and in coming to that 
decision, he bases himself upon a decision in Madho Misser v. Sidh Binaik 
Vpadhya . 10 Now that decision as well as the decision in Harjas Rai v. Naurang 11 
is capable of two constructions. It is capable of being construed as deciding that 
the instrument in that case was, in fact, not a present charge to secure against 
a future contingent liability, but a mere contingent charge arising on the happen¬ 
ing of a possible future event. If the two cases mean that, there is no particular 
harm in that, though whether one would agree with the view they take of the 
construction of the particular instruments is another question. But if they are 
supposed to enunciate the proposition which is contended for here, and nothing 
short of that proposition will avail the respondent—namely, wherever you have 
a charge to secure a liability which is not a liability existent in prasenti, but will 
arise, if at all, in the future, that cannot be a present charge within the meaning 
of the Transfer of Property Act, then I think this Court is bound to say that 
those decisions, if they mean that, are bad law and should not be followed. The 
most forcible illustration, I think, is the one given by my learned brother of a 
Government servant who gives security by the deposit of a fidelity bond or other 
security for the faithful discharge of his duties. Is the charge bad, because be 
has not been dishonest at the time the deposit is made ? Another equally good 
illustration is the case of a man who, while his account is in credit at the bank, 
deposits his title deeds to secure any future overdraft there may be. It is idle to 
contend that those are not perfectly good charges on the property over which they 
purport to operate, notwithstanding the fact that the indebtedness in both cases 
is future and is contingent. As I say, if those cases in Calcutta and Allahabad are 
to be supposed to decide the proposition contended for, we decline to follow 
them. ” 


10. Floating charge.—The term " floating charge ” and its synonym ” float¬ 
ing security 1 are commonly used in financial and mercantile circles 2 as a charge which 
affects all the assets of a going concern expressed to be included in it, but not speci¬ 
fically affecting any item until some event occurs which causes it to crystallize into a 
fixed security. The term has received judicial recognition and is found used in legi¬ 
slative enactment. 3 The whole basis of this kind of charge is that even after the crea¬ 
tion of the charge, the business goes on and the person who creates the charge can dis¬ 
pose of the assets in the ordinary course of business till the charge becomes a fixed 


8. (’06) 3 All L Jour 221 (223) : 1906 All 
WN 82 (DB). 

9 - (18) 5 AIR 1918 Mad 674 (674, 67O : 
39 Ind Cas 867 (DB). 

10. ('87) 14 Cal 687 (691) (DB). 

11. (06) 3 All L Jour 221 (223) : 1906 All 
WN 82 (DB). 

Section 100—Note 10 

1. (1904) 1904 App Cas 355 (357) : 91 LT 
602 : 73 L J Ch 739 : 53 WR (Eng) 113, 


lllingnorth v. Houldsworth. 

2. See (’27) 14 AIR 1927 Cal 682 (684) : 
54 Cal 513 : 103 Ind Cas 748 (DB), Jones 
& Co. v. Ran jit Roy. (The term * floating 
charge ’ is not a term of art. The term has 
to be regarded as applying to a commercial 
document.) 

3. (1903) 2 Ch D 284 (294, 295), Houid- 
sworth v. Yeskshire woolcombers Associa¬ 
tion, Ltd. 
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charge. 4 In Evans v. Rival Granite Quarries, Ltd.? Buckley, I^jP. 


described-a f ' 


tng security ” as follows : 

" A floating security is not a future security ; it is a present security, which 
presently affects all the assets of the company expressed to be included in it. On 
the other hand, it is not a specific security ; the holder cannot affirm that the 
assets are specifically mortgaged to him. The assets are mortgaged in such a way 
, 11 that the mortgagor can deal with them without the concurrence of die mortgagee. 

» A -floating security is not a specific mortgage of the assets, plus a licence to the 
mortgagor to dispose of them in the course of his business, but is a floating 
mortgage applying to every item comprised in the security, but not specifically 
affectihg any item until some event occurs or some act on the part of the mort¬ 
gagee is done which causes it to crystallize into a fixed security. ’* 

According to Lord Macnaghten, in Illingworth v. Houldsworth 6 : 

" There was not much difficulty in defining what a floating charge is in contrast 
to' what is called a specific charge. A specific charge, I think, is one that with¬ 
out more fastens on ascertained and definite or property capable of being ascer¬ 
tained and defined ; a floating charge, on the other hand, is ambulatory and shift¬ 
ing in its nature, hovering over and so to speak floating with the property which 
■ it is intended to affect until some event occurs or some act is done which causes 
it to settle and fasten on the subject of the charge within its reach and grasp. 

Homer, L. J., in In re Yorkshire Woolcombers Association, Ltd ., 7 lays down three 

characteristics of a floating charge. He observes : 

" I certainly think that if a charge has die three characteristics that I am about 
to mention it is a floating charge : (i) If it is a charge on a class of assets of a 
company present and future; (2) if that class is one which, in the ordinary 
course of the business of the company, would be changing from time to time , 
and (a) if you find that by the charge it is contemplated that, until some future 
• step is taken by or on behalf of those interested in the charge, the company may 

carry on its business in the ordinary way. ... 

Thus it will be seen from the above observations that, in a floating charge the P r0 P e *y 
2 constantly during from time to time ; the ^charge does not of itself fasten^on 




f 


r/ 


See Section 109 of the Indian Companies Act, 

Se^Section 9 93 of the English Companies 
(Consolidation) Act, 1908 (8 Edw. VII, C. 

4 . U1903) 2 Ch D 284 ( 292 ). Houldsworth 
v Yorkshire Woolcombers Association, Ltd. 
<1885) 29 Ch D 736 (743): 54 L J Ch 
' 919 : 53 L T 562, In re Horne & Hellard. 

+ (■33) 20 AIR 1933 Cal 254 ( 157 ) *• 59 Cal 
1372 : 143 Ind Cas 193 (DB), Low & Co. 

v. Pulinbiharilal. 

J See also (1878) 10 Ch D 53o (541): 27 
W R (Eng) 236 : 48 L J Ch *37 : 39 L T 
589, In re Florence Land & Publtc Works 
Co. (Per Jessel, M. R.) 1 
3. (19x0) 2KB 979 ( 999 ) : 79 L J K B 

\See°‘also (*32) 18 AIR *? 3 J Cd <* 5 i. 
• 1 232) : 5S Cal 136 : 132 Ind Cas 689 (DB). 

Imperial Bank of India v Bengal Nat tonal 
. tiMk Ltd. ( (1920) 2 K. B. 979 * followed). 


C27) 14 AIR 1927 Cal 682 (685) : 54 Cal 
513 : 103 Ind Cas 748 (DB), Jones & Co. v. 
Ranjit Roy, ( (1910) 2 K. B. 979 , iouaw 

6. ^1904) 1904 App Cas 355 ( 358 ) ’. 91 LT 
602 : 53 W R (Eng) 113 : 73 L J Ch 739 - 

\See also ('32) 18 AIR J ?3i Cal 223 (230, 
231) : 58 Cal 136 : 132 Ind Cas 689 (DB), 
Imperial Bank of India v. Bengal National 
Bank. (1904 A C 355 followed.) 

(’26) 13 AIR 1926 Bom 427 (429, 430) : 
50 Bom 547 ‘ 96 Ind Cas 417 (^®)» ® an ^ 
of Baroda v. Shivadasani. (1904 -AC 355 . 
followed.)} , . % 

7. (1903) 2 Ch D 284 ( 295 )., . , 

\See also ('42) 29 AIR 1942 All 119 (220) : 

ILR (1942) All 242: 199 If »d Cas 2« 

(FB), Maheshwari Brothers x. Off I. Liqui¬ 
dators, I. S. Works, Ltd. (Affirming AIR 
1938 All 574: ILR (2938) All 896.) 
('39) 26 AIR 1939 Sind 100 (103) : 281 
Ind Cas 681, In re Indus Film Corporation 

Ltd.] . w 

* T. P. 98 
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the property existing at the moment of the creation of the charge. 8 The charge- 
becomes a fixed charge or specific charge on the intervention of the charge-holder or 
the undertaking charged ceasing to be a going concern 9 and till then the charge remains- 
dormant. 10 


Illustrations 


(i) Where leasehold property and the machinery, engine, boilers, etc., were charged,, 
it was held that there was no floating charge but a fixed charge because the 
element of fluctuation which was necessary for a floating charge was wanting, 
and the element of fluctuation due to wear and tear was widely different 
from what would be consequent on the power of disposal in the ordinary 
course of business. 11 Similarly, where assets were given in the possession 
of the lender company it was held for the same reason that there was no 
flotating charge. 12 


(2) Where the borrower company handed over the keys of the godowns to the- 

lender company and further agreed to keep in the godowns stock fetching a. 
certain fixed price and it was also agreed that whenever the borrower company 
wanted to take out any stock from the godowns it must do so only with the 
consent of the lender company, it was held that the document did not create 
a floating charge but a specific charge. 13 

(3) The mere element of uncertainty as to what the amount of the charge, or what 

the object charged would be were, however, held not sufficient to satisfy th& 
requirements of a floating charge. 14 Where it was agreed that the borrower 
company could dispose of the stock with the permission of the lender com¬ 
pany and thus carry on its business it was held that the nature of the fixed 1 
charge could not be altered so as to become a floating charge merely because, 
in spite of the charge, the business of the borrower company continued to- 
be carried on. 15 * 


Debentures of companies afford the most ordinary example of a floating 
charge but they are not the only instances of it, a floating charge may be created even 
by an individual and by means other than the issue of debentures. 16 So also floating 
charge need not be on the whole undertaking nor the whole property of the company. 11 

What is the difference between a floating charge and a contingent charge - 
des cribed in Note 9 ? In the case of a contingent charge, as soon as the contingency 


8. t('1910) 2 KB 979 (994): 79 LJKB 
970, Evans v. Rival Granite Quarries Ltd. 

(’26) 13 AIR 1926 Bom 427 (430) : 50 
Bom 547 : 96 Ind Cas 417 (DB), Bank of 
Baroda v. Shii dasani. 

9 - (’ 3 i) 18-AIR 1931 PC 245 (247) : 58 
Ind App 323 : 59 Cal 377 ; 134 Ind Cas 
651 (PC), Imperial Bank of India v. Bengal 
National Bank, Ltd. 

t( 33 ) 20 AIR 1933 Cal 154 (157) : 59 Cal 

1372 ",. 1 43 Ind Cas 193 (DB), Low & Co. 
v. Pulinbiharilal. 

(1897) 1897 App Cas 81 (86) : 66 LJ Ch 
102: 75 LT 533: 45 WR (Eng) 353 , 
Governments Stock & other Securities Invest - 
went Co., Ltd. v. Manila Rly. Co., Ltd. 

10. (1888) 13 App Cas 523 (541) : 88 LJQB 
75: 60 LT 162: 37 WR (Eng) 513, 
L ait by v. Official Receiver. (Per Lord Macna- 

ghten.) 

+ (1897) 1897 App Cas 81 (86): 66 L J 

Ch 102 : 75 L T 553 : 45 W R (Eng) * 53 . 

Governments Stock & other Securities Invest¬ 

ment Co., Ltd. v. Manila Rly. Co. Ltd. 

< X 21 J) 1 Ch 954 (963, 964) : 83 LJ Ch 
666: no LT 759, In re Crompton & Co. 


I3t - (’ 33 ) 20 AIR 1933 Cal 154 (157) : 59 
Cal 1372 : 143 Ind Cas 193 (DB), Low & 
Co. v. Pulinbiharilal. 

12. ('27) 14 AIR 1927 Cal 682 (685, 6S6) : 
34 Cal 513 : 103 Ind Cas 748 (DB), Jones 
& Co. Ltd. v. Ran jit Roy. 

13. ('26) 13 AIR 1926 Bom 427 (430) : 50 
Bom 547 : 96 Ind Cas 417 (DB), Bank of 
Baroda v. Shivdasani. 

* 4 - (’ 33 ) 20 AIR 1933 Cal 154 (158) : 59 
Cal 1372 : 143 Ind Cas 193 (DB), Low 
& Co. v. Pulinbiharilal. 

15- ('26) 13 AIR 1926 Bom 427 (430) : 50 
Bom 547 : 96 Ind Cas 417 (DB), Bank of 
Baroda v. H. B. Shivadasani. 

16. ('33) 20 AIR 1933 Cal 154 (156, 157) : 
59 Cal 1372 : 143 Ind Cas 193 (DB), Low 
& Co. v. Pulinbiharilal. (Mortgages by 
tradesmen of their stock in trade and effects; 
belong to the class of a floating security in 
so far as the security is attached to the sub- 
)f ct charged by them in the varying condi¬ 
tion in which it happens to be from time 
to time.) 

17. (1903) 2 Ch D 284 (298), Houldswortfr 
v. Yorkshire Woolcombers Association Ltd.. 
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happens, a specific property which has already been marked out becomes liable to satisfy 
the claim or the charge-holder. But in the case of a floating charge, the happening 
of the contingency which converts the floating charge into a fixed charge does not 
necessarily fasten the liability to all or any of the properties which constituted the 
debtor's assets when the floating charge was created but to such properties as constitute 
the assets of the debtor at the time that the floating charge becomes a fixed charge. 174 

In the absence of a stipulation to the contrary a floating charge leaves the 
person or the company creating the charge at liberty to create specific charges in prio¬ 
rity to itself. 18 


See also the undermentioned cases. 19 

A floating charge on the undertaking or property of a company, requires 
registration under S. 109 of the Indian Companies Act, vu of 1913. Otherwise it is 
void under that section. 20 A document creating a floating charge will also require 
registration under s. 17 of the Registration Act if it concerns immovable Property of 
the value of Rs. 100 and upwards and will not affect the immovable property if not 
so registered. 21 As to the effect of non-registration upon the secured debts due to the 
borrower from third persons which are charged, see Notes on section 8. 

11. " By operation of law. ”—It has been held that the words " by operation 

of law” in this section are more extensive than the words " by law" and that a charge 
created "by operation of law” includes a charge directly created by the provisions of 
an Act as well as other charges created indirectly as a legal consequence of certain 
conditions. 1 It has also been held that the expression operation of law only means 

x 7 a. See (’ 43 ) 30 AIR i 9 43 OudlTjjM^ (1893) 69 L t T t T <X S’ R r ? 8 f 

18 Y/iU^ 3 Hunger "( fadie ^as^of } bo^h^a 2 w«r v. Broad. (A contract to purchase 

fix°ed "charge ^d a ’ floating charge .here ,a In? i^fespe^o? 8 ' £*&£,"£ 

a° SET crmtingency “«!£ « concerning .and P wi.hin S. 4, S.a.u.e 

The only difference is that where the charge rf Vtntfk) 

is fixed it is secured on specific property and (1916) x J> 

where it is floating it is secme^ on s^h England l United Electric Theatres. (Nature 

assets as may be available when the contm of ^ floating charge discussed- Held, floating 

l8 . 8 tT, y .r'.T-i.R mi ca,,» c«og* “xsW sri? <*». 

Banllf : ,nWa Ibc^I ZtiJbank, Ltd. tad Cas 334 (DB), Pudunt'ee a«d Co. v. 

04 ^546) : a^.W R ( O,. * Roy. ^ } 

In r*e P^rence Land * ^"colonial Mahe'La!! 

(1880) 15 Ch D 4^5 (47 )» 1 5 Works, Ltd., (Affirming AIR 1938 All 

Trust Corporation. /.. a \ • ITR sni • ILR (1938) All 896). 

,9 -vs.ri6tajSi k\oii- Se %TofTv 0 9 c n J. vL Co Tr Act ’ 

r% && uT. k ;; 

•(1900^ 2 P *Sb S 654 (658, 659 ) : LJ Ch Section 100— Note 11 

; S 9 r ; H.H.Vittt* Co. (*45) slfeS-ES 

one' „T 1 ,^ , .hr« , brS ] i”^Se t c:rnp^y ) !”g* t. a-/. Ce-nferar/.e Credit Society 
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working of the law and is not restricted in its application to such cases as fall under 
S. 55 or S. 73 of the Act. la 

The following are instances of charges by operation of law created directly 
by the provisions of Acts : 

1. Under the provisions of this Act. 

(a) Seller’s charge for unpaid purchase-money under S. 55 (4) (b) 

(b) Buyer’s charge under S. 55 (6) (b). 

(c) Charge for contribution under S. 82 of the Act (see Note 13 on S. 82.) 
Under the provisions of other Acts. 

(a) Charge in favour of Government in respect of the amount due under 
a certificate issued by Collector by virtue of S. 8, Bihar and Orissa 
Public Demands Recovery Act (IV of 1914)." 

(b) Charge in favour of Municipal Boards in United Provinces for the 
amount of taxes due to them under S. 177 of the U. P. Municipalities 
Act of 1916 3 and in faovur of Calcutta Corporation for consolidated 
rates under Calcutta Municipal Act of 1923. 4 Charge under S 87 
of the Bombay District Municipal Act (III of 1901) in favour of 

, Municipal Boards in respect of house tax and sanitary cess imposed 

under that Act. 4 * Charge under s. 85- Madras District Municipalities 
Act ( v [ 5 ] of 1920) 45 r 

(c) Charge in favour of Government for a loan advanced under the Land 
Improvement Loans Act, XIX of 1883, by S. 7 (c) of the Act. 5 

(d) r C f! ar £? f0r tl T . arre ?“ °* P ro P ert y under S. 212 of the Bombay 

City Municipal Act (Bombay Act III of 1888). 6 y 

(e) Charge in favour of the Government for court-fee in a pauper suit 
under o. 33, r. 10 of the Civil Procedure Code. 1 

An attachment before judgment, or in execution of a decree has merely the 
effect °f Preventing all private alienations of the property to the prejudice of the claims 
enforceable under the attachment. It does not create any title, diarge, lien or priority 


[Co-mortgagor redeeming simple mortgage 
may rely on a charge for his right of con¬ 
tribution from the other mortgagors.] 

<'03) 26 Mad 686 (726) : 13 Mad L Jour 
83 (FB), Rajah of Vizianagaram v. Rajah 
Somasekharaj. (Per Benson J.) 

Ia - ( 43 ) 30 AIR 1943 Oudh 354 (359) : 
19 Luck 1 : 210 Ind Cas 326 (FB), Abdul 
Ghaffar Khan v. Ishtiaq Alt. (Held : Charge 
created by decree comes under section— 
Notes There is a conflict of decisions 
on the point—See Note 28.) 

2. C34) 21 AIR 1934 Pat 648 (649, 650) : 
13 Pat 364 : 155 Ind Cas 635 (DB), Bhek- 
dhari v. Radhika Koer. 

3. (’40) 27 AIR 1940 All 456 (456) : ILR 
(1940) All 669: 191 Ind Cas 148 (DB), 
Cawnpore Municipality v. Rupchand. (Over¬ 
ruled on another point in AIR 1943 All 
115 : ILR ( 1943 ) All 453 (FB.) 

C37) 24 AIR 1937 Oudh 31 (31) : 12 Luck 
353 : 164 Ind Cas 1034, Ramjilal v. Munici¬ 
pal Board, Lucknow. (Reversed on another 
point in AIR 1941 Oudh 305: 16 Luck 
607 (DB).) 

4 -t(’ 34 ) 21 AIR 1934 Cal 862 (863, 864) : 
61 Cal 1047 : 153 Ind Cas 972 (DB), 
Corporation of Calcutta v. Kumar Arun 
Chandra. (Reversing AIR 1934 Cal 325 : 
60 Cal 1470.) 

('15) 2 AIR 1915 Cal 478 (480, 481) : 42 
Cal 625 : 27 Ind Cas 261 (DB), Akshoy 


Kumar v Corporation of Calcutta. (Section 
228 of Act III of 1899.) 

(25) 12 AIR 1925 Cal 1067 (1068) : 87 
Ind Cas 229 (DB), Nay an Manjuri Dost v. 
C hair man Howrah Municipality. (Do.) 

42 i ■^•f 943 Bom 21 ( 22 > : 204 

Ind Cas 352, Shtdrao Narayanrao v. Munici- 
paltty of Athnt. 

{'*$) 35 2 948 Mad 412 (415) A. M. 

tirm v. Marudachatam Chettiar. 

5 ‘ / a 9 } 2 5 AI ? , 19 , 39 Bom l8 3 (187) : 182 
ind Cas 635, Lakshman v. Secretary of State. 

6 AIR 1919 Mad 590 (593) : 4I 

Mad 691 : 47 Ind Cas 301 (DB), Shmkarn 
v. Ramasamr. 

6 r 35 Vo 22 MR , 1935 Bom 347 ( 350 ) : 59 
Bom 681 : 158 Ind Cas 151 (DB), Secre- 

Z ry L° f J Me v - Municipal Corporation 
Bombay No. 1. 

7- See Notes on O. 33 R. 10 of the A. I. R. 
Commentaries on the Code of Civil Proce¬ 
dure 1908, 4 th (1944) Edn. 

8 ‘ £ ases under Note 5 on S. 64 in the 
A. I. R. Commentaries on the Code of Civil 
Procedure, 1908, 4 th (1944) Edn., and the 
undermentioned cases : 

(10) 6 Ind Cas 113 (114) (DB) (All), Sahu 
Pnuad v. Zahur-ud-din. (A creditor, 
who before judgment attaches the property 
of the judgment-debtor, does not acquire 
any lien or charge on the property.)- 
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in the property in favour of the attaching creditor. 8 So also the appointment of a 
Receiver does not amount to a charge on the property for which the Receiver is 
appointed. 9 

As to charges created by decree see Note 28. 

12. Charge under Rent Acts.—A charge for the payment of rent under 
the Bengal Tenancy Act 1 or the Madras Estates Land Act, 2 is not such a charge as 
is defined by this section. The charge created by the tenancy law in the Central 
Provinces, however, has been held to be a charge arising by operation of law within 
the meaning of this section. 2 

13 . " And the transaction does not amount to a mortgage. In its 
ordinary sense the word '* charge ” means an obligation imposed on property or a 
claim on property. In this sense every mortgage would create a charge, but every 
charge would not be a mortgage. 1 

This Act, however, draws a clear distinction between a mortgage and a charge 2 
and restricts the latter to cases where the security does not amount to a mortgage as 
defined in s. 58. In the undermentioned case 3 it was observed by Sadasiva Aiyar, ]. y 
that " every mortgage create a charge but conversely every charge does not amount to 
a mortgage. ” It is submitted that the said observations are not correct in so far as 
they imply that a mortgage will include a charge, within the meaning of this Act. In 


[See however (80) 5 Cal 148 (174) • 6 Ind 
App 88 (PC), Suraj Bunsi Koer v. Sheo 
Prasad. (An order of sale in addition to an 
attachment under a mortgage decree held 
to create a valid charge.) 

(’oi) 23 All 467 (470): 1901 AH WN 
143 (DB), Ghulam Husain v. Dina Nath. 
(Every attaching creditor who has obtained 
an order for sale thereby acquires a charge 
on the property attached.) 

(1900) 2 Bom LR 32 (35, 40) (DB), Paukh 
Girdharlal v. Thakore Falehstng.] 

9. (’ 35 ) 22 AIR 1935 Mad 146 (149) : *53 

Ind Cas 259, Arunachalam v. Arunachalam. 

Section 100—Note 12 

1. *(’ 88 ) 15 Cal 49 2 (496) (DB), Potic 
Chunder Dey Sirkar v. Foley. 

(’o6) 33 Cal 985 ( 995 ) : 4 Cal L Jour 219 
(DB), Royzuddi Sheikh v. Kntarthanath. 

+ (’18) 5 AIR 1918 Cal 265 (270) : 43 Idn 
Cas 996 (DB), Satya Shankar Ghosal v. 
Mon Mohan Guha. (Per Chatterjea, J.) 

[See also (’34) 21 AIR 1934 Pat 7 ° (7 2 , 
73) : 155 Ind Cas 663, Ramnandan Prasad 
v. Ramdas. (Rights given under S. 65, Ben¬ 
gal Tenancy Act, are peculiar to the land¬ 
lord. There is no right of subrogation in 
the subsequent mortgagee advancing money 
to the mortgagor to pay off the rents.) | 

2. t(’i 9 ) 6 AIR 1919 Mad 733 ( 734 ) : 4 2 

Mad 114 : 48 Ind Cas 794 (DB) Suranna 
v. Suryanarayana. (The Estates Land Act 
treats the* charge as being of the same na¬ 
ture in all cases, and creates no distinction 
between the charge where rent is payable 
in kind and the charge where rent is pay¬ 
able in money.) , , 

C32) 19 AIR 1932 Mad 189 ( 192 ) : 55 Mad 

468 : 135 Ind Cas 609 (DB), Vyraperumala 
v. Alagappa. 

(’32) 19 AIR 1932 Mad 716 (719) l5 , 9 

1 Ind.Cas 452, Suryanarayana v. Ramachend- 

lip TUdtCS •' 

{But see (*20) 7 AIR 1920 Mad 183 (185, 


186) : 43 Mad 786 : 57 Ind Cas 764 (DB), 
Venkatalakshinana v. Nenda Seetayya. (Per 
Sadasiva Aiyar, J. Charge for rent where 
it is payable in money is a charge within 
the meaning of S. 100 and therefore O. 34 
R. 14, C. P. C., applies.)! 

3. (’40) 27 AIlC 1940 Nag 156 (158) : I LR 
(1941) Nag 607 : 190 Ind Cas 6 41 (DB), 
Sitaram v. Krishnarao. (The charge given 
by S. 9, C. P. Tenancy Act, is a special 
statutory right i. e., a charge within S. 100, 
T. P. Act, which arises by * operation of 
law. ’ That being so, its scope and limita¬ 
tions are those which the law creating it 

gives.) , , 

(’90) 14 CPLR 17 (i 9 , 20), Bhagwandas 

v. Torachand. (Section 99, T. P. Act, (now 
repealed) held applicable.) 

( 07) 3 Nag L R 164 (168), Singai Murlidhar 
v. Lala Premnarain. (Landlord cannot bring 
the holding of his tenant to sale in execution 
of a decree for arrears of rent, except in 
the manner provided by S. 09. T P* Act 
f(03) 16 CPLR 52 ( 33 ). Khemchand v. 

Dbanraj. 

[But see (97) 10 CPLR 48 ( 49 » 5 1 )* 

Bhaoo Patel v. Raja Raghoji. (Charge under 
old S. 40 of the C. P. Tenancy Act, was 
held to be not such a charge as was defined 
by S. 100, T. P. Act.)] 


Section ioo—Note 13 


1. ('34) 21 AIR 1934 Bom 189 (190) : 152 
Ind Cas 267 (DB), Chhaganlal v. Chuntlal. 

2. ('19) 6 AIR 1919 Cal 634 ( 635 ) ; 46 Cal 
hi 45 Ind Cas 783 (DB), Puranachandra v. 


3 arada Prasanna. 

1) 28 AIR 1941 Lah 274 (275) : * 9 ? Ind 

Cas 100 (DB), Sampuran Singh v. Ahmad 

?J"aho (87) 14 Cal 73 ° ( 738 ) <FB), 
Girwar Singh v. Tahkur Nara/n S/ngh .} 
('19) 6 AIR 1919 Mad 528 (530) : 51 
Ind Cas 963 (DB), Srinivasa v. Renganatha. 
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some cases 4 the word " charge ” has been loosely used for the word " mortgage. ” 
Such use of the word is not correct. 

The main distinction between a " charge ” under this section and a mortgage 
is that a mortgage involves a transfer of an interest in specific immovable property, 
while in a charge, there is no such Jtransfer of interest. 5 The following further diffe¬ 
rences between a mortgage and a charge may be noted : 


4 - (’05) r Cal L Jour 531 ( 5 36 ) (DB), 
Ram Nath Mukhopadhya v. Brahmamoyi 
Debya. 

( 93 ) 6 C P L R 60 (63), Ramprasad v. Deo- 
karau Bhagwandas. 

( 16) 3 AIR 1916 Cal 801 (802, 803) : 43 
Cal 69 : 31 Ind Cas 22 (DB), Har Shyatn 
v. Shy am Lai. 

[See also (13) 40 Cal 514 (516, 517)': 
18 Ind Cas 80 (80) (DB), Makbul Ah 
v. Alt Ahmad.} 

5 - ( 43 ) 30 AIR 1943 Oudh 354 (356) :i9 
Luck 1 : 210 Ind Cas 326 (FB), Abdul 
Ghaffet v. Ishtiaq Alt. (AIR 1943 Oudh 
338 : 18 Luck 683 (FB) followed.) 

*(’ 43 ) 3 o AIR 1943 Oudh 338 (352, 353): 
18 Luck 683 : 210 Ind Cas 163 (FB), 

Maqsood Alt v. Hunter. 
t ('32) 19 AIR 1932 Lah 465 (466) : 13 Lah 
660 : 139 Ind Cas 49 (FB), Sher Singh v. 
Daya Ram. 

<’32) 19 AIR 1932 Oudh 336 (340) : 8 Luck 
168 : 143 Ind Cas 692 (DB), Hunter v. 
Abdual Ali. 

•('34) 21 AIR 1934 Bom 189 (190) : 152 
Ind Cas 267 (DB), Chhaganlal v. Chun Hal. 
('02) 25 Mad 220 (237) (FB), Narayana 
. Ayyar v. Venkatramana. 

(’26) 13 AIR 1926 Mad 903 (904) : 95 Ind 
Cas 447, Samhasiva v. Venkaturama. 

*t(o6) 33 Cal 985 (992) 4 Cal L. Jour 
224 (DB), Royzrtddi Sheik v. Kali Nath 
Mookerjee. 

•('29) 16 AIR 1929 All 281 (285) : 51 All 
612 : 116 Ind Cas 855 (DB), Altaf Be gam 
v. Brij Narain. 

(’29) 16 AIR 1929 Oudh 539 (540, 541) : 
121 Ind Cas 81 (DB), Narain Dass v. 
Murli Dhar. 

<’24) 11 AIR 1924 Oudh 209 (215) : 75 
Ind Cas 579 (DB), Mohan Singh v. Sew a 
Ram. 

IC36) 23 AIR 1936 Lah 482 (484) : 163 
Ind Cas 69 (DB), Benares Bank Ltd. v. 
Har Prasad. 

~K’ 37 ) 24 AIR 1937 Oudh 35 (42) : 166 
Ind Cas 477 (FB), Sharif Ahmad v. II. 
Hunter. 

<’36) 23 AIR 1936 Oudh 196 (200) : 165 
Ind Cas 70 (DB), Sikandar Ant Aminer 
Begam v. Hasan Ara Begarn. 

(‘ 22) 9 AIR 1922 Pat 529 (532) : 1 Pat 
387 : 70 Ind Cas 24 (DB), Shiva Prasad v. 
Beni Madhab. (A document ran as follows : 

" This settled coal land, mines, etc., as well 
as all other movables shall ever be regarded 
as a security for the payment of the rent 
and cesses due together with interest thereon 
due to you. I shall not be competent to 
transfer the said property by sale, gift or 
remove the same, so long as the rent, etc., 


due to you will remain unpaid "— Held, it 
created a mortgage and not merely a charge.) 

(14) 1 AIR 1914 Oudh 349 (351) : 23 Jnd 
Cas 867, Parbhu Dayal v. Bab bin Lai. 

( 31) 18 AIR 1931 All 62 (64) : 52 All 
985 : 130 Ind Cas 489 (DU), Nathan Lai 
v. Durga Das. 

(41) 28 AIR 1941 Lah 274 (275) : 198 Ind 
Cas 100 (DB), Sampuran Singh v. Ahmad 
Din. 

+ ( 37 ) 24 AIR 1937 Oudh 217 (219) : 13 
Luck 101 : 166 I. C. 662 (FB), Mt. Indrani 
v. Maharaj Narain. 

+ ('90) 13 All 28 (44) : 1890 All WN 216 
(DB), Kishan Lai v. Ganga Ram. 

(15) 2 AIR 1915 Cal 478 (480) : 42 Cal 
625 : 27 Ind Cas 261 (DB), Akshoy Kumar 
v. Corporation of Calcutta. 

('31) 18 AIR 1931 Cal 223 (228) : 58 Cal 
316 : 131 Ind Cas 680 (DB), Imperial Bank 
of India v. Bengal National Bank, Ltd. (A 
charge is a right in immovable property 
within S. 17 (1) (b) of Registration Act.) 

('32) 19 AIR 1932 Cal 451 (454) : 138 Ind 
Cas 24 _(DB), Aiohini Debi v. Puma Sashi 

(’ 39 ) 26 AIR 1939 Nag 118 (119) : ILR 
(1941) Nag 356 : 182 Ind Cas 102, Ganga 
Prasad v. Ratan Chand . 

( 36 ) 23 AIR 1936 Nag 125 (127) : ILR 
(1936) Nag 22 : 165 I. C. 550 (DB), 
Liladhar Uttamchand v. Shivaji Ganesh. 

( 16) 3 AIR 1916 Low Bur 67 (67) : 33 
Ind Cas 610, Maung Pe Gyi v. P. N. Vellian 
Chetty. 

C° 8 ) 35 Cal 837 ( 843 , 844) : 7 Cal L Jour 
492 (DB), Gobinda Chandra v. Dwarka 
Nath. 

(41) 28 AIR 1941 Nag 102 (103, 104) : 
ILR (1942) Nag 263 : 194 Ind Cas 761 
(DB), Dau Bhairo-prasad v. Juqal Prasad. 

(1884) 12 QBD 347 (350) : 32 WR (Eng) 

492 : 53 LJQB 222 : 50 LT 723, Buriin- 
son v. Hall. 

(1889) 23 QBD 239 (242) : 38 WR (Eng) 
15 : 58 LJQB 459: 61 LT 229, Tancred 
v. Delagoa Bay Rly. Co. 

(’40) 27 AIR 1940 All 456 (457) : ILR 
(194?) All 669: 191 Ind Ca$. 148 (DB), 
Municipal Board, Cawnpore v. Roopchand. 
(Overruled on another point in AIR 1943 
All 115 : ILR (1943) All 453 (FB).) 

Also see Note 1 and S. 58 Note 4. 

[See however (’41) 28 AIR 1941 All 345 
( 347 ): ILR (1941) All 691: 196 Ind 
Cas 425 (FB), U. P. Government v. Man mo- 
han Das. {Obiter.) 

(’14) 1 AIR 1914 Nag 32 (34) : 10 Nag 
LR 81 : 26 Ind Cas 601, Khem Chand v. 
Mall00.} 
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<(i) A charge can be created by act of parties or by operation of law. A mortgage, 
however, can only be created by act of parties. 6 
<2) In a simple mortgage there is always a personal covenant to pay, while there 
may or may not be a personal covenant in a charge. 7 

.(*,) A mortgage secures the payment of a loan or a debt. A charge need not neces- 
sarily secure any debt or loan. Thus, a charge for maintenance is not a charge 
to secure a debt which is to be advanced by the charge-holder. 

,( 4 ) A mortgage can be enforced against a transferee with or without notice of it A 
charge cannot be enforced against a transferee for consideration without notice. 

/s') A mortgage can be redeemed but that is not necessarily the case with a mere 
charge 9 In the undermentioned cases 10 the word * redeem has been used m 
connexion with paying off, the amount that was charged on the property In 
these cases, it must be understood as having been used in the sense merely of 
" paying off a debt ” and not in the technical sense in which it is used in 

connexion with a mortgage, (see also Note 43 on . section 91.) 

.(6) A charge may be, created in perpetuity, while a mortgage must necessarily be for 
a limited period. 11 

14 Transfer invalid as a mortgage, whether operates as a charge.—A 
transaction which is intended to be a mortgage but which fails as a mortgage by reason 
of not fulfilling the requirements of law, such as the provisions of S. 59, does not 
operate as a charge. 1 A contrary view was expressed i n the undermentioned case that 

6. (’11) Ind Cas 629 (632) (DB), (Mad), 

Balasubramania v. Siva guru. 

(’08) 35 Cal 837 ( 844 ) (DB), Go bind a Chan¬ 
dra v. Dwarka Nath. 

[See also ('19) 6 AIR 1919 Mad 528 (530) : 

51 Ind Cas 963 (DB), Chockahngam Che tty 
v. Kannusawmy Pillai .] 

[But see ('15) 2 AIR 1915 Cal 47 8 ^80) : 

42 Cal 625 : 27 Ind Cas 261 (DB), ^ksboy 
Kumar v. Corporation of Calcutta. (Mort¬ 
gages can be .created by express words of 
the statute—See S. 13, Patna Regulation, or 
S. 171, Bengal Tenancy Act.)] 

7. +(’31) 18 AIR 1931 All 9? ( IO °) : 52 

All 901 : 130 Ind Cas 198 (DB), Raghu- 
kul Tilak v. Pitam Singh. • 

<’ 33 ) 20 AIR 1933 All 934 (937) : V}7 
Ind Cas 302 (DB), Matlub Hasan v. Ml. 

Kalawati. . 

/’35) 22 AIR 1935 Oudh 309 ( 3 * 3 ) • x 35 

* Ind Cas 40, Akbar Husain v. Mt. Husain 

($4) “21 AIR ^934 Bom 189 (x 9 °l > '• * 5 2 !“ d 

Qs 267 (DB), Chhaganlal v Chunndal 

d’14) i AIR I 9 M Mad 114 (* 1 5 ) • 2 4 Idd 

* Cas 372 (DB), Rangappa v. Tbatnmayappa. 

(Per Sadasiva Iyer J.) , 

y* T o\ - AIR 1918 Mad 997 (997) - 38 Ind 

* Cal 5 8 i 3 (DB), Venkatarama Chetty v. 

r^ Ch z n MK Mad .17a ( 1 * 7 * 1 > ■ *« 

* ind Cas 938 (DB), Chockahngam Chetty 

Mad ,78 (5 JO) : « Ind 
^ Cas 963 (DB), Srinivasa v. Renganatha. 

I <N.S.) 783 ( 784 ) : >4 

Tr R .ifl lr°t 'cZlei \. C HooT ■ 

of S? (DB 


Hasan v. Mt. Kalawati. (Charge for main¬ 
tenance—Charge in perpetuity may not be 

redeemed at all.) ..... 

(’13) 19 Ind Cas 661 (662) (DB) (All), 
Masutna Khatun v. Tahir a Khatun. (Charge 
for maintenance—Such a charge may not be 
redeemed at all.)] . . . 

10. ( 35) 22 AIR 1935 Mad 867 (869) : 59 
Mad 101 : 158 Ind Cas 778 (DB), Ratna- 
swami Pillai v. Trichmopoly Co-operative 
Credit Bank, Ltd. 

( 22) 9 AIR 1922 All 410 ( 4 n) : 77 Ind 
Cas 113 (DB), Sural Singh v. Umrao Singh. 
(Possessory charge created by award—Limi¬ 
tation for redeemption is 12 years.) 
ji. ('20) 7 AIR 1920 Oudh 5 (6, 7) : 57 Ind 
Cas 618, Raja Ram v. Sant Baksh. 

+ (•33) 20 AIR 1933 AH 934 (938) : 147 Ind 
Cas 302 (DB), Matlub Hasan v. Mt. Kala¬ 
wati. 

Section 100—Note 14 

1. C99) 26 Cal 78 (81) (DB), Tofaluddj 
Peada v. Mahar Ah. (Mortgage bond attest¬ 
ed by one witness only.) 

+ (’16) 3 AIR 1916 PC 169 (17O : 34 Ind 
Cas 900 (PC), Ram Narayan Singh v. 

Adhindra Nath. (Mortgage not attested by 
two witnesses.) , _ T 

* (’06) 33 Cal 985 (993) '• 4 Cal L Jour 2 1 9 

(DB), Royzuddi Sheik v. Kali Nath. (Attest¬ 
ed by’one witness.) , w , x7 , 

/•-.I a 2 Cal 729 (732) : 9 Cal WN 697 
(DB), Pran Nath v. Jadu Nath. (Not pro- 

( 9 7) rly i CafwN 81 (82, 83) (DB), Rani 
Kumari v. Srinath Roy. (One attesting wit- 

t (« } 35 Cal 837 (844) : 7 Cal L Jour 
49 2 ; (DB), Gobtnda Chandra v. Dwarka 
Nath. (The fact that the necessary formalities 
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even where an intended security is not completed according to law, a charge may be 
created. The view was rested on the English rule that where parties intend to create 
a charge and have the power to do so, Court will give effect to that intention notwith¬ 
standing and mistake which may have occurred in the attempt to effect it, on the princi¬ 
ple that equity treats that as done which ought to be done. 3 But the Courts in this 
country are not free to apply the English equitable principles in the face of the statu¬ 
tory provision contained in this section. 4 

Where an instrument embodies the true contract between the parties and is, 
in terms, an instrument which only creates a charge, then an erroneous belief of the 
parties that they had created a mortgage would not affect the true nature and validity 
of the transaction and the failure to effect an attestation in the form required for a 
mortgage would not obstruct the legal enforcement of the charge. 5 

15. Mortgage or charge.—A charge has a closer resemblance to a simple 
mortgage than to any other kind of mortgage. As the remedy in a simple mortgage 
and in a charge is the same and the provisions applicable to simple mortgages are 
made applicable to charges also, the line of demarcation between them is very thin 
and sometimes hardly distinguishable. 1 As has been seen already in Note 13, the 


of due execution are wanting would not con¬ 
vert the mortgage into a charge.) 

('12) 15 Ind Cas 666 (667) (DB) (Cal), 
Debendra Chandra v. Behari Lai. (One 
attesting witness.) 

(’25) 12 AIR 1925 Rang 55 (58) : 2 Rang 
429 :. 84 Ind Cas 302, Somasundaram v. 
Nachiappa. (Mortgage not reduced to writ¬ 
ing or registered.) 

(’22) 9 AIR 1922 Low Bur 25 (26) : 11 
Low Bur Rul 319 : 67 Ind Cas 652 (DB), 
Maung Po Ngwe v. Yacoob Ally. 

t(’i6) 3 AIR 1916 Low Bur 94 (95) : 8 
Low Bur Rul 553 : 32 Ind Cas 595 , Ma 
Bon v. Maung po Lu. (No registered 
deed.) 

f (’14) 1 AIR 1914 Nag 32 (36) : 10 Nag 
L R 81 : 26 Ind Cas 601, Khemchand v. 
Molloo. 

(08) 31 Mad 337 (338) (DB), Sam 00 

Patter v. Abdul Sammad. (Deed not attest 
ed.) 

(’ 37 ) 24 AIR 1937 Mad 14S (149) : 170 Ind 
Cas 840, Subbar ay a Piilai v. Pichai Pi l la/. 
(Want of registration and attestation.) 

('17) 4 AIR 19x7 Mad 849 (852) : 3 6 Ind 
Cas 903 (DB), Anantarama Iyer v. Yussnffi 
Oomer. (Attested by one witness.) 

(’16) 3 AIR 1916 All 103 (104) : 38 All 
461 ; 35 Ind Cas 748 (DB), Par am Hans 
y. Randhn Singh. (Deed not duly attested.) 
t( 13) 35 All 164 (166) : 18 Ind Cas 311 
(312) (FB), Collector of Alirzapur v Bbag- 
tvan Prasad. (Mortgage deed attested by only 
one witness.) 

(’05) 7 Bom LR 934 (935) (DB), Narayan 
v. Lakshman Das. (Deed unattested.) 

(’27) 14 AIR 1927 Sind 66 (75) : 97 Ind 
Cas 321, Official Receiver v. Tirathdas Me tv a 
Ram. (Simple mortgage deed neither attested 
nor registered.) 

(’26) i 3 AIR 1926 Sind 88 (89) : 18 Sind 
LR 282 : 93 Ind Cas 660 (DB), Pribhdas 
v. Sahib Khan. (Improper attestation.) 

( 34 ) 21 AIR 1934 Bom 24 (25, 26) : 149 
Ind Cas 241 (DB), Phattechand v. U/na 


Valoo. (Transaction not executed in legal 
manner.) 

ISee also C 04) 28 Mad 54 (55, 56) (DB), 
Konchadi Shanbhogue v. Shiva Rao. 

('25) 12 AIR 1925 Rang i (2, 3) : 2 Rang 
313 : 84 Ind Cas 1023 (DB), Maung Tun 
Ya v. Maung Aung Dun. (An oral usufruc¬ 
tuary mortgagee has no charge on the mort¬ 
gaged land within the meaning of S. 100 of 
the Transfer of Property Act, but he is equit¬ 
ably entitled to retain possession of the land 
until his debt has been repaid.)] 

Also see S. 59 Notes 8 and 15. 

2. (’12) 39 Cal 810 (820) : 17 Ind Cas 
976 ( 979 ), Char nock Collieries Co. Ltd. v. 
Bholanath Dhar. (Where a deed of hypothe¬ 
cation did not comply with the terms of the 
articles of association of a company, held 
that the document created a valid charge.) 

3 - +(1865) 13 LT (ns) 177 (178) : 4 6 ER 
594 : 35 Beav 153: 14 WR (Eng) 6 : 
147 RR 82, In re Strand Music Hall Co. 
(1894) 3 Ch 181 (183, 184) : 63 LJ Cb 
810: 71 LT 115 : 42 WR (Eng) 600, 
In re Queensland Land & Coal Co. 

(1904) 2 Ch 234 (247, 248) : 73 LJ Ch 
617: 91 LT 124, In re Johnston Foreign 
Patents Co. 

(1886) 34 Ch D 43 ( 49 , 5 i) : 35 WR 
(Eng) 40 : 55 LT 472, Ross v. Army and 
Navy Hotel Co. 

f(’o6) 33 Cal 985 (994) : 4 Cal L Jour 219 
(DB), Royzuddi Sheikh v. Kali Nath. 

4. (’06) 33 Cal 985 ( 994 , 995 ) : 4 Cal L 
Jour 219 (DB), Royzuddi Sheikh v. Kali 
Nath. 

5. (’14) I air 1914 Nag 32 (36) : 10 Nag 
LR 81 : '26 Ind Cas 601, Khemchand v. 
Malloo. 

Section 100—Note 15 

1. (’33) 20 AIR 1933 All 934 (937) : 147 
Ind Cas 302 (DB), Matlab Hassan v. Mt. 
Kalawati. 

[See also (’16) 3 AIR 1916 Nag 78 (79) : 
13 Nag L R 19 : 39 I. C. 30, Mt. Kesar v. 
Mt. Munna.'] 
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main distinction between a mortgage and a charge is that in a mortgage there is a 
transfer of an interest in property, while in a charge there is no such transfer. There¬ 
fore, in order to determine whether a particular transaction is a mortgage or a charge 
it must be ascertained whether the parties to the transaction intended to transfer an 
interest in the property. la Such intention must be gathered by looking at the substance 
and essence of the transaction and not merely at the form of the deed . 2 If the inten¬ 
tion of the parties is to, transfer an interest in the property, in order to make it a 
security, the transaction will amount to a mortgage . 3 If, on the other hand, parties 
intend merely to make the property security without transferring any interest in it the 
transaction amounts to a charge . 4 

In a simple mortgage the mortgagor agrees, expressly or impliedly that the 
mortgagee shall have the right to cause the mortgaged property to be sold for the 
recovery of his debt. The presence of a clause giving the other party a right to sell 
the property in order to recover his debt indicates a transfer of an interest in the 
property and is, therefore, a distinguishing factor between a simple mortgage and a 
charge. If an instrument is expressly .stated to be a mortgage and gives a power of 
realization of the mortgage-money by sale of the mortgaged property, it should be 
held to be a mortgage . 5 If, on the other hand, the instrument simply creates a lien 
or directs the realization of money from a particular property without reference to sale, 
it creates a charge . 6 Thus, where a decree based on a compromise provided that 
" the defendants do pay to the plaintiff the sum of Rs. 31 , 251 , ” and further declared 
that " the immovable properties specified therein shall be hypothecated for the reali¬ 
zation of the said money and that the defendants shall not be able to create any encum- 


ra. See Note 1. 

2. +(’36) 23 AIR 1936 Lah 482 (484) : *<$3 
Ind Cas 69 (DB), Benares Bank Ltd. v. 
Har Par shad. 

(’33) 20 AIR 1933 All 934 (936) : 147 

Ind Cas 302 (DB), Matlub Hasan v. Ml. 
Kalawati. 

3 * (’ 43 ) 30 AIR 1943 Mad 100 (103) : ILR 
(1943) Mad 195 : 207 Ind Cas 137, Mana- 
vala Ayyar v. M. Yoosaf Maracair. (Mort¬ 
gage of X by conditional sale—Security bond 
making Y security for payment of balance 
of interest that might be due in respect of 
mortgage on X—Possession of both X and 
y given to mortgagee— Held, a mortgage 
and not merely charge was created in regard 
to y by the security bond.) 

(’34) 21 AIR 1934 Pat 21? (219, 221) (DB), 
Rameshwar Narain v. Pani Ram. 

('05) 9 Cal WN 1001 (1002) (DB), Nabin 
Chand v. Raj Coomar. 

('20) 7 AIR 1920 Mad 650 (651) : 60 Ind 
Cas 61 1 (61 3 ) (DB), Narayanasami Rao v. 
Ramos ami. 

+ (’ 37 ) 24 AIR 1937 Mad 148 (149) : 170 
Ind Cas 840, Subbaraya Pillai v. Pichaipillai 
Udayan. 

(*n) 11 Ind Cas 629 (632) (DB) (Mad), 
Balasubramania v. Sivaguru. 

('91) 15 Bom 183 (185, 186) (DB), Venka- 
tesh Shetti v. Narain. 

('15) 2 AIR 1915 All 15 (15) : 26 Ind Cas 
752 (DB), Kalyan Singh v. Dammar Singh. 

('41) 28 AIR 1941 Lab 274 ( 275 ) : 198 Ind 
Cas zoo (DB), Sampuran Singh v. Ahmad 
Din. (Person definitely stating that he mort¬ 
gaged his property and would redeem it— 
Document is mortgage and not merely 

4. (1900) 27 Cal 194 (296) (DB), Kuloda 
Prosad v. Jageshar Koer. 


(’16) 3 AIR 1916 Mad 1219 (1219) : 29 
Ind Cas 605 (DB), Ramachariar v. Dor at - 
sami Pillai. 

('39) 26 AIR 1939 Nag 132 (134): 285 Ind 
Cas 33, Renukabai v. Bheosan. 

+ (’30) 17 AIR 1930 All 136 (147) : 52 All 
281 : 124 I. C. 733 (FB), Lallu Singh v. 
Ram Nan dan. 

(’07) 10 Oudh Cas 17 (20), Karim Baksh v. 
Mehdi Hasan. 

5. *(’08) 35 Cal 837 (843, 844) : 7 Cal L 
Jour 492 (DB), Gobinda Chandra Paul v. 
Dwarka Nath. 

(’90) 13 All 28 (39. 41) : 2890 All WN 
216 (DB), Kishan Lall v. Ganga Ram. (The 
words arn and mustaghray imply a power 
of sale.) 

f(’85) 7 All 258 (265, 266) : 1885 All 
W N 8 (FB), Sheoratan Kuar v. Mahipal 
Kuar. 

(’17) 4 AIR 1917 All 439 ( 44 i) : 38 All 
361 : 35 I. C. 210 (DB), Khurshed Ali v. 
Abdul Majid. 

(’8o) 2 All 481 (485) (DB), Surju Prasad 
v. Bhawani Sahai. 

(*ii) 9 Ind Cas 828 (829) (DB) (All), 
Muhammad Hussain v. Vinayak Rao. 
f('36) 23 AIR 1936 Lah 482 (485) : 163 
Ind Cas 69 (DB), Benares Bank Ltd. v. 
Har Parshad. 

(•13) 20 Ind Cas 870 (871) (Oudh), Gauhar 
Khan v. Ajudhia Khan. 

+ (’14) 1 AIR 1914 Nag 32 ( 34 ) : 20 Nag 
LR 81 : 26 Ind Cas 601, Khemchand v. 
Malloo. 

6. f('o8) 35 Cal 837 (843) : 7 Cal L Jour 
492 (DB) Got'inda Chandra v. Dwarka 

Nath. # 

('36) 23 AIR 1936 Oudh 196 (200) : 165 
Ind Cas 70 (DB), Sikandar Ara Amina 
Begam v. Hasan Ara. 
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brance on the same,” it,was held that the decree had no resemblance in form to a 
simple mortgage ; that the hypothecation clause created a lien and prohibited further 
encumbrances and that the ,parties only intended that the immovable properties men¬ 
tioned in the schedule to the decree should be reserved intact as security for the pay¬ 
ment of money. 7 Similarly, where under a deed of adjustment filed in execution 
proceedings the firm A was to pay K Rs. 34,950 on 18-5-1921 and, on default, to 
pay Rs. 40,000, and the deed concluded : " the first party to be at liberty to recover 

the amount due to them under this adjustment by sale of die.property in execu- 

tion, ” it was held that the deed did not give the opponent the power of realization 
by sale of the property in any of the recognised ways, i.e., by sale through Court in 
execution of a mortgage-decree or sale without the intervention of Court under a 
power given in a mortgage-deed, and was therefore not a mortgage but was merely 
a charge.* The power of sale given by the deed in that case was peculiar, limited 
and outside the provision of the Indian law relating to realization of moneys secured 
b) mortgage by sale of the mortgaged property. On the other hand where it was 
stated that the property was nazar gahan and the transferee was granted a right to 
cause the property to be sold through Court, it was held that the document created a 
mortgage and not a charge. 9 * In the case of documents written in the language of 
the Province, the mere name given to the document 9 or the words which imply a 
power of sale 10 are not by themselves sufficient guides for determining the character 
of the transaction. The intention of the parties must be ascertained from all the 
circumstances. Thus, where an ikrarnama executed by a in favour of his wife M secur¬ 
ing his immovable property for the payment of her dower-debt used the words arth 
.and " mustaghraq ” which imply a power of sale and it was argued that the above 
words showed that the transaction was a mortgage, it was held that there was nothing 
in the deed except the above words to show that the power of sale was granted ; that 
the parties wishing to create a charge as distinguished from a mortgage could not 
do so without using the above or some such words ; and that what was intended was 
to provide a property which M could always take possession of, in lieu of her dower 
and therefore the transaction did not amount to a simple mortgage but created a 
charge only. 11 

Where an instalment bond provided that the executant would be personally 
responsible for the payment of the money and in case of default it would be competent 
to the other party " to institute a suit, obtain a decree and to recover the dues by 
attachment and sale of the under-tenure, ” it was held that the clause which entitled 
the creditor to recover his dues by attachment and sale of the property lent support to 
the view that a mere charge was to be created, inasmuch as an attachment is wholly 
unnecessary in proceeding for the sale of property under a mortgage decree. Hie 
documents therefore was held to . create only a charge and not a mortgage. 12 

According to the High Court of Lahore the presence of a personal liability 
makes the transaction a mortgage. In Benares Bank Ltd. v. Harprasad 12n their Lord- 
ships observed > 

” When a charge is created by act of party the specification of the particular 
fund or property negatives a personal liability and the remedy of the holder of 
the charge is against the property charged only. When there is in addition a 


7. ( 08) 35 Cal 837 (844) : 7 Cal L Jour 
492 (DB), Govinda Chandra v. Dwarka 
Nath. 

8. ('27) 14 AIR 1927 Sind 66 (75) : 97 Ind 
Cas 321, Official Receiver v. Tirathdas 
Me war am. 

8 a. (’90) 14 Bom 577 (580) (DB), Onkar 
Ramshet v. Govardhan Purushotamdas. 

9. ('m) i AIR 1914 Nag 32 (35) : 10 Nag 
LR 81 : 26 Ind Cas 601, Khetnchand v. 
Malloo. 

30. (13) 19 Ind Cas 658 (660) (DB) (All), 


Moti Begum v. Har Prasad. 

11. (T3) 19 Ind Cas 658 (660) (DB) (All), 
Mott Begum v. Har Prasad. 

[See also (’13) 19 Ind Cas 661 (662) (DB) 
(All), Masuma Khatun v. Tahira Khatun .] 
12. (’06) 33 Cal 985 ( 992 ) : 4 Cal L J 01 ^ 
219 (DB), Royzuddi Sheikh v. Kritarthanath. 
12a. ('36) 23 AIR 1936 Lah 482 (484) : i6 3 
Ind Cas 69 (DB). 

[See also (’41) 28 AIR 1941 Lah 274 (275) : 
198 Ind Cas 100 (DB), Sampuran Singh v. 
Ahmad Din."] 
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personal covenant, the security will become collateral to that personal covenant 
and the security would in that case appear to become a transfer of a right of sale 
to support the personal covenant and as the right of sale is a right in rent the 
transaction would be a mortgage. For this reason it has been held that the 
absence of a personal liability is the principal test that distinguishes a charge from 
a simple mortgage. ” 


In the Punjab certain classes of agriculturists cannot create a mortgage of 
their land by virtue of the Punjab Alienation of Land Act (XIII of 1900) though it 
was permissible before. Where A executed a mortgage before the Act and subsequent 
to. the Act took a further advance on the old security on the same conditions as the 
•original mortgage, it was held that the subsequent transaction was not a fresh aliena¬ 
tion so as to be hit by the Act, 13 but that it created only a charge. 14 

16. Creation of charge—Writing and registration, whether necessary.— 
Prior to 1929, there .was no provision specifying any formalities for the creation of 
a charge as there was in s. 59 in regard to mortgages, in s. 107 in regard to leases, in 
s. 118 in regard to exchanges, and in s. 123 in regard to gifts. In some cases it was 
held, therefore, that it could be created even orally, 1 in accordance with the general 
principle of law that every thing is to be taken as permissible unless there is a prohibi¬ 
tion against it. If, however, a document was executed, it had to be registered under s. 
17 (1) (b), Registration Act, unless the amount secured was less than one hundred 
-rupees. 2 No attestation was, however, necessary. 3 Nor was it necessary that the deed 


13. (’21) 8 AIR 1921 Lah i 36 (137) : 2 Lali 
202 : 62 Ind Cas 789 (DB), Remal Das 
v. Mt. Jannat. 

14. ('32) 19 AIR 1932 Lah 465 (466) : 13 
Lah 660 : 139 Ind Cas 49 (FB), Sher Singh 
v. Daya Ram. (AIR 1921 Lah 136 : 2 Lah 
202 approved.) 

Section 100—Note 16 

1. (’36) 164 Ind Cas 477(479) (DB), (Cal), 

• Bibhuti Bhusan v. Baikuntba Nath. 

<’ 34 ) 21 AIR 1934 Bom 189 (191) : 152 
Ind Cas 267 (DB), Chhaganlai v. Ckunilal. 
(Case not governed by the amended section. 
NOTE.—In so for as the decision says that 
oral charge could be created by virtue of 
S. 9, it is not correct as S. 9 refers only 
to transfers of property, which a charge is 
not.) 

<’36) 23 AIR 1936 Mad 865 (867) : 170 
Ind Cas 7 (DB), Kuppuswamy v. Rasappa 
Chettiar. (note. —In so far as the decision 
says that the charge can be created orally by 
■virtue of S. 9, it is incorrect, as S. 9 does 
not apply to charges, as it is not a transfer 
of property, though the principle on which 
S. 9 is based will apply to a charge also.) 

(’26) 13 AIR 1926 Nag 262 (263) : 92 Ind 
Cas 25, Ahmad Beg v. Model Mills, Nagpur, 
Ltd. 

<'14) 1 AIR 1914 Oudh 349 ( 35 i) : 23 Ind 
Cas 867, Parbhu Dayal v. Babban Lai. 

2. +(’29) 16 AIR 1929 P C 141 (i 43 ) : 
7 Rang 234 : 117 Ind Cas 489 (P C), 
Khoo Sain Ban v. Tan Guat Tean. 

<-2 6) 13 AIR 1926 P C 94 (96) : 53 Ind 
App 214 : 98 Ind Cas 508 (P C), Dayal 
Singh v. Indar Singh. 

<’34) 21 AIR 1934 Mad 615 (616) : 152 
Ind Cas 375 (DB), Rajagopala Ayyan gar 
v. Ranganatha. 

<’33) 20 AIR 1933 Cal 154 (160)159 Cal 1372: 
143 Ind Cas 193 (DB), Low & co. v. 
Pulinbiharilal. 


t (’ 34 ) 21 AIR 1934 Mad 713 ( 7 * 4 ) : 152 
Ind Cas 772 (DB), Rangampudi v. Venka- 
teswarlu. (A charge though it may not 
amount to a transfer creates some interest in 
immovable property and such a document 
must be registered.) 

(’31) 18 AIR 1931 Cal 223 (228) : 58 Cal 
136 : 131 Ind Cas 689 (DB), Imperial Bank 
of Inida v. Bengal National Bank, Ltd. 

(’12) 14 Ind Cas 29 (30) (DB) (Oudh), 
Shah Alam Mirza v. W ahiduddahir Mirza. 

('26) 13 AIR 1926 Bom 495 (496) : 98 Ind 
Cas 696 (DB), Amritlal v. Kcshavlal. 

(’24) 11 AIR 1924 Nag 360 (361) : 78 Ind 
Cas 380, Tulsiram v. Anusuya. 

(’26) 13 AIR 1926 Nag 262 (263) : 92 Ind 
Cas 25, Ahmad Beg v. Model Mills Nagpur, 
Ltd. 

(’85) 1885 All WN 19 (21) (DB), Bunyadi 
Be gam v. Muhammad Ash gar Ah. 

(’36) 23 AIR 1936 Mad 865 (867) : 170 
Ind Cas 7 (DB), Kuppuswamy v. Rasappa. 

(*36) 164 Ind Cas 477 ( 479 ) .(DB) (Cal), 
Bibhuti Bhusan Ghose v. Baikuntba Nath. 

(* 33 ) 20 AIR 1933 Oudh 76 (78) : 141 
Ind Cas 474 (DB), Kesho Prasad v. Upper 
India Bank Ltd., Lucknow. 

(’33) 20 AIR 1933 Rang 259 (261) : 147 
Ind Cas 562, Po Kyi Maung v. Noor Maho¬ 
med. (Surety bond, which purports to 
create a charge in fovour of Court over a 
house and site for a sum of Rupees 176-8-0 
if not registered is invalid.) 

[See also (’23) 10 AIR 1923 Bom 287 (287) : 
73 Ind Cas 296, Tirtbdas Ghanshamdas v. 
Sadhusingh Udhasingh.'} 

3. (*2j ) 8 AIR 1921 Mad 514 (515) : 66 
Ind Cas 554 (DB), Ramasami Iyengar v. 
Kuppusami. 

('36) 23 AIR 1936 Oudh 196 (200) : 165 
Ind Cas 70 (DB), Sikandar Ara Amina 
Be gam v. Hasan Ara Begum. (A charge 
is valid without attestation.) 
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should also be signed by the person creating the charge. It was sufficient if it was 
accepted by him. 4 

Under the section in its present form, all the provisions of the Act preceding 
this section which apply to a simple mortgage apply, so far as may be, also to a 
charge. One of these provisions is S. 59, under which, whatever the amount of the 
principal money secured, a simple mortgage can only be created by a registered instru¬ 
ment. It follows that all the requirements as to registration, attestation and signature, 
necessary for the creation of a simple mortgage contained in s. 59, will apply also to- 
the creation of a charge. 5 

Where the charge is created by a decree, it is exempted from registration 
under s. 17 (2) (vi), Registration Act, 1908. The same rule has been held to apply 
where the decree incorporates a compromise creating a charge. 6 

See also Note 8 on section 4. 

• 

17 . Rights and liabilities of a charge-holder.—The old section did not 
clearly show what exactly the rights and liabilities of a charge-holder were. The 
object of the words " and all the provisions .... apply to such charge ” now introduced 
in the present section is to clarify the position. 1 But even this fails to give a clear 
idea as to the particular rights and liabilities of a charge-holder. The words ** so far 
as may be, ” show that certain provisions which apply to a simple mortgage may not be 
applicable to the case of a charge. The section provides that all the provisions preced¬ 
ing this section which apply to a simple mortgage shall apply to a charge, unless 
any particular provision is incompatible with a charge. la Thus, the provisions con¬ 
tained in S. 56, lb S. 67, 2 S. 68, 3 S. 79, 4 S. 83 3 and S. 92® have been held to be applicable 


4. (’ 36 ) 23 AIR 1936 Mad 865 (867,868) 

: 170 I. C. 7 (DB), Kuppuswami v. Ra- 
sap pa Chettiar. 

5. (’40) 27 AIL 1940 Mad 140 (14O : ILR 
(1940) Mad 306 : 187 Ind Cas 243 (DB), 
Shiva Rao v. Official Liquidator. (Oral 
charge is invalid.) 

+ (’39) 26 AIR 1939 Mad 202 (203) :IL 
R (1939) Mad 199 : 183 Ind Cas 639 
(DB), Virtvanadhan v. AI. 5 . Merton. (De¬ 
benture creating a charge for less than Rs. 
100 is invalid if not registered.) 

Also see S. 4, Note 8 . 

6. (’46) 33 AIR 1946 Mad 293 (293), Jagade- 
esa v. Bavanambal. [A charge created as 
the result of a compromise entered into be¬ 
tween the parties in a maintenance suit, 
which is embodied in the decree, is not 
invalid for want of registration. ] 

+ ('3 ) 23 AIR 1936 All 621 (623) : 162 Ind 
Cas 45, Mt. Tijjo v. Chiranjilal. (Different 
considerations would prevail where a third 
party, who was not party to the suit, comes 
to enforce the claim under the composition 
deed—Such person desires to enforce the 
claim under the composition deed and not 
under the decree—Agreement must therefore 
be registered.) 

(’33) 20 AIR 1933 Bom 298 (299) : 145 
Ind Cas 582 (DB), Manekchand v. Ganesh- 
lal. 

t ( 08) 35 Cal 837 (841) : 7 Cal L Jour 
492 (DB), Gobinda Chandra Pal v. Dwar- 
ka Nath Pal. 

(’30) 17 AIR 1930 Nag. 17 (19) : 120 Ind 
Cas 218, Brpuji v. Tans a. 

(’39) 26 AIR 1939 Nag ri8 (120) : I L R 
(1941) Nag 356: 182 Ind Cas 102 Ganga 
Prasad v. Ratanchand. 


[See also (’08) 35 Cal 845 (849)17 Cal 
L Jour 149 (FB), indr a Bibi v. Jain Sir¬ 
dar Ahiri. 

(Deed not registered according to provisi¬ 
ons of the law in force and therefore in¬ 
operative.) ] 

Section 100—Note 17 

1. See the Report of the Special Committee, 
clause 49, printed on page 85 (127). 

ia. ('39) 26 AIR 1939 Mad 202 (203) : ILR 
(1939) Mad 199 : 183 Ind Cas 639 (DB), 
Viswanadhan v. M. S. Menon. 

ib. See Note 6 on Section 56. 

2. (’34) 21 AIR 1934 Cal 862 (864) : 61 
Cal 1047 : 153 Ind Cas 972 (DB), Corpo¬ 
ration of Calcutta, v. Kumar Aruti Chandra. 
(Appeal from AIR 1934 Cal 325 : 60 Cal 
1470. But Ss. 67 and 67A will not apply 
to charges created by operation of law.) 

(’37) 24 AIR 1937 Oudh 420 (423) : *3 
Luck 35 : 167 Ind Cas 52 (DB), Sharif 
Ahmad v. H. Hunter. (If a purchaser of a 
portion of the property charged by a will 
is made to pay the whole amount, his reme¬ 
dy will lie in a suit for contribution against 
the persons in possession of the portion not 
purchased by him.) 

(’36) 23 AIR 1936 Oudh 52 ( 54 ) : n Luck 
575 : 159 Ind Cas 117 (DB), Parshadi Lai 
v. Brij Mohan Lai. (Charge created by a 
will.) 

(’32) 19 AIR 1932 Oudh 336 ( 339 ) : 8 Luck 
168 : 143 Ind Cas 692 (DB), H. Hunter 
v. Abdul Ali. (Charge created by a will— 
Charge-holder can enforce his charge against 
whole or any portion of the property 
charged.) 

See also Note 3 on Section 67. 

3. See Note 20 on Section 68. 
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to charges. On the other hand the provisions of S. 67 A have been held applicable 
to charges created by act of parties but not to charges created by operation of law, 
on the ground that the clause " in the absence of a contract to the contrary ” occurr¬ 
ing in that section is an essential part of it and cannot be given effect to in a statu¬ 
tory charge. 4 5 * 7 On the same principal, it follows that all the provisions which apply 
to a simple mortgage only "in the absence of a contract to the contrary” will not 
apply to a charge created by operation of law. 


A charge-holder, like a simple mortgagee, has a right to bring the property 
charged to sale. 8 In Renukabai v. Bheosan 9 where a charge for maintenance was 
created by act of parties and the charge-holder was given a right to take possession 
of the property instead of a right to ask for sale, it was held that the first part of 
the section dealt with substantive rights and the second with the manner in which they 
were to be enforced and if a transaction created a charge within the meaning of the first 
part of the section it did not becomd invalid only because a remedy provided for the 
enforcement of the charge was other than the sale of the property. According to 
his Lordship S. 100 contemplates other methods of enforcement, for the words re- 
ating to sale are " so far as may be ” and unless some authority is cited to show that 
the transaction is invalid, effect should be given to the manifest intention of the parties.” 

A charge holder, like a simple mortgagee, can enfore his charge against any 
portion of the property charged. 9a b 7 

Where a charge-holder is given possession of the property as a charge-holder 
he can remain in possession of it until the amount due to him is satisfied ; but if 
the possession is not attributable to the charge, he cannot insist on retaining possession 
until his dues are paid. 10 In the undermentioned case, 11 decided before the amend¬ 
ment in 1929, where the charge-holder was given possession as such and one of the 
gwners of the charged property sued to recover possession on payment of the charged 
amount, it was held that, by virtue of S. 100, the last paragraph of S. 60 applied 
to his case and if he had claimed possession of his share only on payment of the 
proportionate amount, he would not have been allowed to do so but as he claimed the 
whole property by paying the whole amount he was entitled to do so. 


4 - See Note 9 on Section 79. 

5 - (’ 49 ) 36 AIR 1949 Mad 615 (615), Krish- 
raya Kadgi v. Sankayya Shetti. 

See NoteJj on Section 83. 

< 5 . (’ 47 ) 34 AIR 1947 Nag 43 (45) : ILR 
(1946) Nag 469 : 224 Ind Cas 520 (DB), 
Shrivallabh Badrinatb v. Laxman Vinayak 
{Prior charge paid off by subsequent mort¬ 
gagee—Mortgagee is subrogated to rights of 
charge-holder.] 

See Note 6 on Section 92. 

7 * (' 34 > 21 AIR 1934 Cal 862 (863, 864) : 
61 Cal 1047 : 153 Ind Cas 972 (DB), 
Corporation of Calcutta v. Kumar Arun 
Chandra. (Appeal from AIR 1934 Cal 325 : 
60 Cal 1470.) 

See also Note 3 on Section 67 A. 

8 . ('41) 28 AIR 1941 All 345 (351) : ILR 
(1941) All 691 : 196 Ind Cas 425 (FB), 
U. P. Government v. Man mo ban Das. (Obi- 

• ter —When a charge becomes fixed on speci- 

\ fic immovable property it is to all intents and 

purposes a mortgage if it is created by act 

. . of parties. Under O. 34 R. 15, C. P. C., it 
is to be enforced exactly in the same man¬ 
ner as a mortgage.) 

+(’ 3 $) 23 AIR 1936 PC 204 (206) : 59 Mad 

• 910 : 63 Ind App 304 : 163 Ind Cas 4 (PC), 
Venkata Jagannatha Rao v. Surya Rao. 
(Charge by operation of law can be enforced 
by sale under provisions of Section 100, 
T.P. Act and O. 34 R. 13, C.P.C.) 


, * 5. 6 AIR 1939 Nag *32 (134) : 185 

Ina Cas 33 * Renukabai v. Bheosan . 

( 40) 27 AIR 1940 Nag 8 (11) : 188 Ind 
Cas 23 (DB), Badridas Laic hand v. Raja 
Pratapgir. (No charge-holder can sue for 
possession.) 

[See also (’99) 12 C PL R 26 (27), Moham¬ 
mad Amtn v. Jan Patel. 

(1862) 31 LJ Ch 282 (283) : 5 LT (ns) 
572 :10 W R (Eng) 148:136 RR 379, 
Mathews v. Goodday. 

(1894) 3 Ch 220 (227): 43 WR (Eng) 

55 : 63 L J Ch 749 : 71 LT 181, In re 
Owen .} 

9 ‘ / j 9 J- 26 AIR 1939 Nag 132 (134) : 185 
Ind Cas 33. 

( 47) 34 AIR 1947 Oudh 122 (126): 22 
Luck 37 : 228 Ind Cas 225 Husain Mirza 
v. Raghubar Dayal. [Release of part of 
charged property from charge by owner’s 
action—Charge-holder can recover entire 
amount of charge from remaining property.] 

20. +('37) 24 AIR 1937 Cal 129 (138, 139) : 
^hR (1937) 2 Cal 203 : 170 Ind Cas 214 
(DB), L. A. Greet v. Firm Gongraj-Gulraj. 

[See also (06) 33 Cal 1119 (1130) : 3 Cal 
L Jour 616 (DB), Dharamadas Kundu v. 
Amulyadhan Kundoo."\ 

11 n°u)u 10 £ as 17 / 2 °» 21 )* Karim 

Bakhsh v. Mehdi Hasan Khan. 
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18 . Priority as amongst several charges.—Ordinarily as between several 
charges created on the same immovable property a charge later in point of time will 
be postponed to one earlier in point of time. 1 See also section 48. 

19 . Assignment of a charge.—A charge is not a merely personal right but 
is a right as to property and as such is transferable. 1 But in some cases, a charge 
has been said to be an interest in property. 1 * It is submitted that this is not a a. 
accurate use of language. (See Note 13.) 

As to whether such as assignment requires registration, see Note 17 on S. 8, 
under the sub-heading " debt secured by a charge ” and the undermentioned cases. 4 


A partition deed between a and N created a charge in favour of a on pro¬ 
perties allotted to N's share for expenses of certain religious ceremonies. A transferred 
his share to X who performed such ceremonies and claimed to enforce the charge 
against N’s properties. It was held that if X was competent to perform such cere¬ 
monies, he could enforce the charge against N . 3 


20 . Section does not apply to a charge of a trustee.—A trustee has a 
right of indemnity for out-of-pocket expenses properly incurred by him in the execu¬ 
tion of the trust. He has a first charge, in respect of this right of indemnity, on 
the trust estate, 1 both income and corpus. 2 The first half of the second paragraph 
of this section provides that the provisions of this section will not apply to such a 
charge. Section 32 of the Trusts Act, 1882, provides a special mode for the enforce¬ 
ment of the trustee’s charge. That section provides : 


" Every trustee may reimburse himself, or pay or discharge out of the trust 
property, all expenses properly incurred in or about the execution of the trust, 
or the realization, preservation or benefit of the trust property, or the protection os 
support of the beneficiary. 


Section 100—Note 18 

1. ('41) 28 AIR 1941 Cal 436 (441) : *95 
Ind Cas 856, Bhupati Banerjee v. Bon Behary 
Roy. 

(’23) 10 AIR 1923 Rang 222 (223) : i v 
Rang 261 : 76 Ind Cas 508, Aung Dun v. 
Maung Tun Ya. 

Section 100—Note 19 

1. (’38) 25 AIR 1938 Mad 457 ( 458 ) : 177 
Ind Cas 648 (Dp), Lakshmayya v. Purus ho- 
thama. (Vendor’s lien under S. 55 (4) (b).) 

(’15) 2 AIR 1915 Cal 543 ( 544 ) : 42 Cal 
849 : 29 Ind Cas 869 (DB), Shco Nandan 
Lai v. Joinul Abdin. (Do.) 

Also see S. 55, Note 12. 

ra. See (’38) 25 AIR 1938 Mad 457 (458) : 
177 Ind Cas 648 (DB), Lakhsmayya Naidu 
v. Purushothama Naidu. 

2. (' 36 ) 23 AIR 1936 Mad 573 ( 574 ) ' i £3 
Ind Cas 190, Narayana Tirumampu v. Valia 
Govinda. (Deed of assignment transferring 
right to maintenance of junior member of 
tarwad requires registration.) 

+ (’41) 28 AIR 1941 Bom 71 (75): ILR 
(1941) Bom 136: 193 Ind Cas 74c (DB), 
Ray c hand Jivafi v. Basappa Vtrap pa. (A 
charge being a right to or interest in immov¬ 
able property, an assignment of a decree 
creating charge falls under S. 17 (1) (e). 
Registration Act.) 

3. ('42) 29 AIR 1942 Mad 7x1 (712) : 205 
Ind Cas 62, Seshamma v. Vasudeva. 

Section 100—Note 20 

1. *(To) 37 Cal 229 (234) : 37 I°d App 
27: 5 Ind Cas 404 (406) (PC), Raja 


Peary Mohan Muker/i v. Narendra Nath 
Mukerjee. 

(’i6) 3 AIR 1916 Mad 57 (59) : 38 Mad 
260 : 28 Ind Cas 290 (DB), Kaliba Mavul- 
vija v. Saran Bivi Saila Amina 1 . 

(1882) 22 Ch D 255 (260, 262) : 52 L J 
Ch 228 : 48 L T 516 : 31 WR (Eng) 195, 
In re Pumfrey. 

(1866) 14 LT 280 (280): 35 Beav 449: 
55 ER 970: 147 RR 255: 12 Jur (ns) 
757 : 14 W R (Eng) 599, Re, Exhall Coat 
Co., Ltd. 

(1887) 20 QBD 43 (46) : 57 LJQB 47: 
58 LT 118 : 36 WR (Eng) 189, In re 
Holden; Exparte Official Receiver. (Trust 
originally valid subsequently becoming void.) 

(1885) 29 Ch D 212 (217) : 54 LJ Ch 
838: 52 LT 344: 33 WR (Eng) 452, 
James v. Couchman. 


(1910) 1 KB 271 (276) : 79 LJKB 488: 
101 LT 771, St. Thomas's Hospital v. 
Richardson. 


1884) 25 Ch D 617 (619) : 32 WR (Eng) 
424: 53 LJ Ch 598 : 50 LT 320, Dodds 
v. Tuke. 

:. +(’16) 3 AIR 1916 Mad 57 (62) : 38 
Mad 260: 28 Ind Cas 290 (DB), Kaltba 
M/ivuluiia v. Saran Bivi Saila Ammal. 


(1884) 25 Ch D 710 (7i5) *• 50 LT 74*» 
Stott v. Milne. 


(1892) 66 L T 718 ( 7 i 9 )> Re Owen; Frisky, 
Dyke 8c Co. v. Owen. (Executor of a will 
is in the position of a trustee.) 
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trust nrnnpX 7^ ex P enses out of ° wn P°*et, he has a first charge upon the 
• ttust -property for such expenses and interest thereon, but such charge (unless the 

ESonK nCU " f ed "I* t anrti ° n ° f a P rind P al Court of'original 
nrone^ wLff be . enforced onl Y b Y prohibiting any disposition of the trust- 
property without previous payment of such expenses and interest. 

trUSt ' P ? pert ? l ai !’ tbe trust 5 e is en t*tled to recover from the beneficiary 

he m !? Uy n? n Wh ° Se beh u f he acted ’ and at whose re quest, express or implied, 
he made the payment, the amount of such expenses. F 

Where a trustee has by mistake made an over-payment to the beneficiary, he 
may reimburse the trust-property out of the beneficiary's interest. If such interest 
fail, the trustee is entitled to recover from the beneficiary personally the amount 
of such over-payment. " 1 

...... The rea ^? n wh y trustee is given the right to enforce his charge only by 

prohibiting any disposition of the trust property without previous payment of such 
expenses is that he cannot be allowed to put an end to the trust itself by bringing 
the corpus of the property to sale. 3 In Dark a v. Williamson* the re-building of a 
chapel was entrusted to three of the trustees in whom the estate was vested. There 
being a deficiency of money, they borrowed, on a deposit of the title deeds of the chapel 
n> 5 oo, which they personally engaged to pay. The representatives of the trustees 
were compelletl to pay the money. The legal estate was vested in new trustees. It 
was held that representatives of the persons who had paid the tb 5 oo were not entitled 
to a decree for foreclosure or sale, as by granting such relief the trust would have 

j destroyed, and that the proper course for realising the money was to 

d ;}r er f the btle d f? d f into t r heir custod y and to P r °hibit disposition of the property 
without previous discharge of their lien. r r / 

The trustee is, however, entitled to have his costs and expenses of executing 
the trust which is existing and valid. Where the trust is void there is no trust which 
he can execute and therefore he cannot claim costs and expenses incurred in the execu¬ 
tion of what is merely an invalid and inoperative nominal trust.'- 


2\. "Save as otherwise expressly provided by any law for the time being 
in force.”—This expression in the second paragraph has the effect of excluding the 
charges which are expressly provided for in any other law in force from the operation 
of the provision as regards notice in this section. Thus, in case of a charge for a 
loan under the Land Improvement Loans Act (XIX of 1883), S. 7 (1) of that Act 
read with its proviso operates as a saving clause and excludes it from the provision 
as to notice. 1 Similarly, a charge for rent under the Central Provinces Tenancy Act 
(I of 1920) is saved from the operation of the provision as regards notice in this 
section by reason of the express provision in S. 9 of that Act.- But the saving clause 
is not limited to those cases in which the law expressly states in so many words that 
the charge is to take effect against transferees for consideration without notice It 
also applies to those cases in which the law provides in effect that the charge is to 
take effect against transferees without notice. Thus, a first charge created under S 177 
of the United Provinces Municipalities Act (II of 1916) in respect of municipal tax 
comes within the saving clause and excludes it from the operation of the provision 

ing void—Trustee entitled to charge on trust 
property for expenses incurred in the per 
formance of his duty- as trustee.) 

Section 100—Note 21 

*• (’ 39 ) 26 AIR 1939 Bom 1S3 (187) : 182 
Ind Cas 6 35, Lakshman Vcnkatesb v. Secy, 
of state. (Transferee for consideration with¬ 
out notice—Charge held binding.) 

2. ('40) 27 AIR 1940 Nag 156 (158) : ILR 
(1941) Nag 607 : 190 Ind Cas 641 (DB). 
Sitaram v. Krishnarao. (The departure from 
the ordinary law, however, cannot be carried 
further by implication.) 


3. ('16) 3 AIR 1916 Mad 57 (62) : 38 
Mad 260 : 28 Ind Cas 290 (DB), Kaliba 
Movulvija v. Satan Brvi Sat la Ammal. 

4 • (1858) 25 Beav 622 (627) : 4 Jur (NS) 
1009:6 WR (Eng) 824 : 53 E R 774 
( 775 ) : ”9 RR 57 *. 

5. (1866) L R 1 Eq 651 (655) : 14 W R 
(Eng) 469 : 14 L T 120 : 35 L J Ch 385: 
147 RR 227 , Smith v. Dresser. 

(1887) 20 Q B D 43 (46,47) : 57 L J Q 
B 47 : 58 L T 118 : 36 W R (Eng) 189, 
T /L rt Holden; Exparte Offcial Receiver. 
(Trust originally valid, subsequently bccom- 
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as to notice. 2a The provision as to notice under this section was applied to charges 
created under the Calcutta Municipal Act of 1899, for sums due on account of a tax 
imposed upon buildings or lands and consolidated rates. 3 

In Maina v. Ashan Hussain 4 a obtained a decree for her maintenance against 
B, her husband, creating a charge on b’s property. Subsequently, B mortgaged the 
property to c who sued on the mortgage and obtained possession by foreclosure. On 
a's execution of the decree against C for enforcing the charge, c sued for declaration 
that the property in his hands was free from the charge as he was a bona fide transferee 
for value without notice. Assuming that c had no notice and that the charge created by 
the decree was a charge by operation of law within the meaning of this section,' it was 
held that c, as a person claiming through B, was b's privy and the decree passed 
against b bound c also under the general rule of law. c, therefore, was held to fall 
under the saving clause of the proviso as stated above and could not claim the benefit 
of the proviso. 1/ 


22. Transferee for consideration without notice.—Under the section as 
it stood before 1929 there was a difference of opinion on the question whether a charge 
was enforceable against a transferee for value without notice. The general trend of 
decisions was that it could not be so enforced. 1 A contrary view that it could be 
enforced even against a transferee for value without notice was held in some cases 
on the ground that a charge was a transfer of some interest in the property charged 
and that the transferee could not take a larger-interest than the transferor himself 
had. 2 


2a. (’43) 30 AIR 1943 All 1x5 (119, 120) : 
ILR (1943) All 453: 205 Ind Cas 539 
(FB), Nawal Kishore v. Municipal Board, 
Agra. (Overruling AIR 1940 All 456 : I LR 
(1940) All 669.) 

iSee (’41) 28 AIR 1941 Oudh 305 (30S) : 
16 Luck 607 : 193 Ind Cas 290 (DB), 
Municipal Board, Lucknow v. Ram/ilal. 
(Doctrine of constructive notice applies to 
a person who buys a house liable for arrears 
of tax which forms first charge under S. 

. 177, U. P. Municipalities Act. Reversing 

AIR 1937 Oudh 31 : 12 Luck 353.)} 

3. (’15) 2 AIR 1915 Cal 478 (480, 481) : 
42 Cal 625 : 27 Ind Cas 261 (DB), Aksboy 
Kumar v. Corporation of Calcutta. 

4 ■ (' 37 ) 569 Ind Cas 169 (171) (Nag). 

Section xoo—Note 22 

1. (’16) 3 AIR 1916 All 264 (265) : 38 All 
2 54 : 35 Ind Cas 289 (DB), Gur Dayal v. 
Karam Singh. (Vendor’s charge under S. 55 
(4), T. P. Act.) 

-(’16) 3 AIR 1916 Oud’ 290 (291) : 32 Ind 
Cas 729, Abdul Hasan Khan v. Mt. Jag- 
xvanta. (Do.) 

■(’14) 1 AIR 1914 Oudh 349 (351) : 23 Ind 
Cas 867, Parbhu Dayal v. Bab ban Lai. 
(Charge created by a will—Assumed to be 
a charge within S. 100.) 

(’32) 19 AIR 1932 Oudh 336 (340) : 8 
Luck 168 : 143 Ind Cas 692 (DB), H. Hun¬ 
ter v. Abdul Alt. (Charge created by a 
will.) 

(81) 8 Cal L R 210 n (2ii») (DB), Deo 
Nundun Agba v. Deshputty Singh, (pur¬ 
chaser with notice—Charge could be fenfor- 
ced against him.) 

('76) 25 Suth W R 243 (245) (DB), L. 
P. D. Broughten v. W. Spink. (Mortgage 
• with notice of a charge— Held, charge had 
priority over the mortgage.) 


(32) 19 AIR 1932 Cal 451 (454) : 138 Ind 
Cas 24 (DB), Mo hint Debt v. Puma Sasht. 
(The case of decree of Court is defferent 
as it binds the property.) 

(’26) 13 AIR 1926 Nag 262 (263) : 92 Ind 
Cas 25, Ahmad Baig v. Model Mills, Nag¬ 
pur Ltd. 11 ' 

(’34) 21 AIR 1934 Nag 149 (150) : 30 Nag 
L R 303 : 150 Ind Cas 20, Ramkrishna Na- 
ndram v. Ganesh Narain. 

(' 33 ) 142 Ind Cas 376 ( 377 ) (Nag), Panna 
Lai v. Narayan Rao. 

(’91) i 89X All WN 9 (10) (DB), Khtcshhal 
Chand v. Nizam Un-Nissa. 

('90) 13 All 28 (44) : 1890 All WN 216 
(DB), Kishan Lai v. Ganga Ram. 

(’06) 33 Cal 985 ( 993 ) : 4 Cal L Tour 219 
(DB), Royzuddi Sheikh v. Kritarthanath. 

ISee (’23) 10 AIR 1923 Rang 222 (223) : 
1 Rang 261 : 76 I. C. 508, Aung Dun v. 
Maung Tun Ya.'] 

2. (’89) 12 Mad 69 (71) (DB), Cooling v. 
Sarawana. 1 

(’25) 12 AIR 1925 Mad 95 (105) : 85 Ind 
Cas 855 (DB), Mollayya v. Krishnaswami. 

(’70) 5 Mad H C R 457 (461) (DB), Sada- 
go pa Chariyar v. Ruthna Mudali. 

(’69) 4 Mad HCR 434 (44°, 442) (DB), 

^Golla Chinn a v. Kali Appiah. 

(’37) 24 AIR 1937 Mad 92 (94) : 170 Ind 
Cas 649, Chittamma v. Mureyya. (Statutory 
charge under S. 55 (4) Is an interest in 
immovable property.) 

(’79) 2 All I62 (164) (DB), Abadi Begam 
v. Asa Ram. 

(’06) 28 All 655 (659) : 3 All L Jour 551, 
Maina v. Bachchi. 
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As has been seen already in Note i, the creation of a charge does not transfer 
any interest in the property charged, as in the case of a mortgage. While, therefore, 
in the case of a mortgage a transferee of the mortgage property can acquire only the 
remaining interest of the mortgagor, a transferee of the charged property takes the 
whole property unless there is any equity against him. If he is a bona fide transferee 
for value there is no equity against him and therefore the charge cannot be enforceable 
against him. 

The present section as amended in 1929 makes this position quite clear. A 
charge is not enforceable against a bona fide transferee for value . 3 According to one 
view the amended section was introduced merely to clarify the position and does not 
effect any change in the law as it stood before the amendment . 4 According to another 
view the amendment has effected a change in the law, but there is a difference of 
opinion as to whether it is retrospective . 5 

The onus is on the transferee to prove that he is a transferee for considera¬ 
tion without notice . 0 The defence is a single defence that he is a purchaser for value 


Also see Note 28. 

3. ('48) 35 AIR 1948 Mad 1 (6) * ILR 
(1948) Mad 454 (FB), Issaku v. Sctharama- 
raju. 

f 47) 34 AIR 1947 PC 8 (13) : 73 Ind App 
208: ILR (1946) All 756: ILR (1947) 
Kar (PC) 25 ; 227 Ind Cas 83 (PC) Mt. 
Dan Kuer v. Sarla Devi. [Joint Hindu family 
—Partition by arbitrators between father 
N and his sons—Award allotting villages 
to N subject to charge of maintenance for 
his wife—Mortgage and sale of villages oy 
N to D — D held had notice of charge— 
Clause in mortgage-deed that property was 
conveyed free of all liabilities held could 
not affect position.] 

<’43) 30 AIR 1943 Bom 414 (416) : 210 
Ind Cas 422, Rustamalli Goharalli v. Ajta- 
bhusein Khan. (There is no difference in 
principle between a charge created by decree 
and one created by contract.) 

{’37) 24 AIR 1937 Oudh 301 (309) : *67 
Ind Cas 962 (DB), Md. Yunus Khan v. 

- Court of Wards, Bair amp ur Estate. (Charge 
for maintenance created by a registered deed 
of family settlement—Purchaser held to have 
constructive notice of the charge.) 

•(’37) 24 AIR 1937 Oudh 420 (422) : 13 
Luck 35 : 167 Ind Cas 52 (DB), Sharif 
Ahmad v. H. Hunter. 

<'36) 23 AIR 1936 Sind 16 (19) : 161 Ind 
Cas 547 (DB), Rambhabai v. Doongersi 
Nagfi. 

X' 39) 2 6 AIR 1939 Nag 132 (136) : 185 
Ind Cas 33, Mt. Renukabai v. Bheosun. 

-f(’40) 27 AIR 1940 Nag 163 (171) : ILR 
(1941) Nag 513 : 194 Ind Cas 861 (DB), 
Ghasiram v. Kundanbai. (The legal estate 
prevails over a mere equity except when 
the legal owner takes with notice.) 

d (’37) 24 AIR 1937 Oudh 35 (42) : 166 Ind 
Cas 477 (FB), Sharif Ahmad v. H. Hunter. 

<■37) 24 AIR 1937 Oudh 217 (219) : 13 
Luck zoi : 166 Ind Cas 662 (FB), Mt. 
Indrani v. Maharaj Narain. 

<’36) 23 AIR 1936 Lah 482 (484) : 163 
Ind Cas 69 (DB), Benares Bank v. Har 

Par shad. 

'\See also (’32) 19 AIR 1932 Mad 189 (192): 

35 Mad 468: 135 Ind Cas 609 (DB), 


Vyraperumal v. Alagappa.) 

4* (’45) 32 AIR 1945 Mad 350 (351) Kuian- 
deivelu v. Sowbagyammal. 

(’44) 3i AIR 1944 Nay 1 (6) : ILR 

(1943) Nab 713 : 210 Ind Cas 355 (DB), 
Maheshpuri v. Ramchandra. 

( 43) 30 AIR 1943 Bom 414 (416) : 210 
Ind Cas 422, Rustamalli Goharalli v. Afta - 
bhusein Khan. 

(’40) 27 AIR 1940 All 456 (456) : I L1^ 
(1940) All 669: 191 Ind Cas 148 (DB), 
Cawnpore Municipality v. Roop Chand. 
(Overruled on another point in AIR 1943 
All 115 : ILR (1943) AH 453 (FB).) 

(’37) 24 AIR 1937 Oudh 217 (219) : J3 
Luck 101 : 166 Ind Cas 662 (FB), Mt. 
Indrani v. Maharaj Narain. 

[See also ('34) 21 AIR 1934 Mad 353 

(354) : 25° Ind Cas 930 (DB), Aravamu- 
dhu v. Abiramavalli. (Obiter.)] 

5- ('45) 32 AIR 1945 Pat 426 (427) • 24 Pat 
260 (DB), Barhu Mahto v. Jasoda Deii- 

{ S. 100 of the Transfer of Froperty Act, as 
amended in 1929 is retrospective. ] 

( 45) 32 AIR 1945 Pat 434 (443) : 24 Pat 
345 (DB), Sheo Narairn v. Lakkan Sahu. 
(S. 100 (at amended in 1920), is retrospec¬ 
tive (Per Manohar Lall J.)] 

(’34) 21 AIR 1934 Bom 189 (192) : 152 
Ind Cas 267 (DB), Chhaganlal v. Chunilal. 
(Is not retrospective.) 

(’37) 24 AIR 1937 Mad 92 (94) : 170 Ind 
Cas 649, Chittamma v. Mureyya. (Do.) 

(’39) 26 AIR 1939 All 687 (688) : ILR 
(1939) All 885 : 185 Ind Cas 597 (DB), 
In dr a Narain v. Mohammad Ismail. (Is 
retrospective—Overruled on another point in 
AIR 1943 All 115 : ILR (1943) All 
453 (FB).) 

6. +(*39) 26 AIR 1939 Nag 132 (135) : 
185 Ind Cas 33, Renukabai v. Bheosan. 

('40) 27 AIR 1940 Nag 163 (171) : ILR 
(1941) Nag 513 : 194 Ind Cas 861 (DB), 
Ghasiram v. Kundanbai. 

+ (’15) 2 AIR 1915 Cal 478 (481) : 42 Cal 
625 : 27 Ind Cas 261 (DB), Akshoy Kumar 
v. Corporation of Calcutta. 

('28) 15 AIR 1928 Pat 587 (589): v 7 Pat 
584 : no Ind Cas 526 (DB), Murat Singh 
v. Pheku Singh. 


3 T. p. 98/ 1 
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without notice and does not consist of first, a defence that the defendant is a purchaser 
for value and then a reply from the plaintiff that he had notice , 7 and hence ought to be 
specifically alleged and proved by the transferee . 8 

It was held in the undermentioned case that where a subsequent transferee 
one of them to a person for consideration who has no notice of the charge the charge- 
holder can recover the entire charge from the remaining property. 3 * 

It was held in the undermentioned case that where a subsequent transferee 
is a simple mortgagee, he cannot be considered " to have the property in his hands ’’ 
within the meaning of this section, so as to be able to plead the defence under the 
proviso . 9 

As to the enforcement of seller s charge and a buyer’s charge against a tran¬ 
sferee for consideration without notice, see Note 12 and 20 respectively on section 55 . 

See also Note 28 . 


23. Subsequent transferee from a transferee, if protected.—Where A is- 
a transferee of the charged property for consideration with notice of the charge and 
he transfers it to b who takes it for consideration without notice of the charge, on the 
plain meaning of the section b being a transferee without notice, the property in. his- 
hands will not be subject to the charge . 1 Where A, a transferee for consideration 
without notice, of a charge, transfers it} to B who has notice of it, can B take it free 
from charge ? Yes. The reason is that a purchaser for valuable consideration without 
notice can give a good title to a purchaser from him with or without notice . 2 A being 
a purchaser without notice takes the property free of the charge and he is perfectly 
entitled to transfer his rights to any person whether the latter had notice of the charge 
m not. B can thus shelter himself under the title of A, his transferor . 3 

In Harnam Singh v. Akbar Khan 4 where the facts were that a property" 
subject to charge was purchased by H without notice who transferred it to k who had 
notice of the charge, it was held that K could not avail himself of a defence under 
this proviso, that the mere fact that H intervened could not change the situation and’, 
that k took subject to the charge. It is submitted that the decision is not correct. 


Compare Note 21 on section 53 . 

24. Charge, whether binds auction-purchaser.—Section 2 , cl. (d) provide* 
that the Act does not apply to transfers in execution of decrees or orders save as 
provided by S. 57 and Chap. IV. The saving provision in S. 2 , cl. (d) is perfectly 
general in its terms and this section being contained in Chap. IV, the provision as to 
notice applies to transfers by auction sales in execution and an auction-purchaser takes- 


7. (’15) 2 AIR 1915 Cal 478 (481) : 42 
Cal 625 : 27 Ind Cas 261 (DB), Akshoy 
Kumar v. Corporation of Calcutta. 

8. f(’28) 15 AIR 1928 Pat 587 (589) : 7 
Pat 584 : no Ind Cas 526 (DB), Murat 
Singh v. Pheku. 

(1911) 2 KB 473 (486) : 80 L JKB 1107 : 

104 LT 911, Wilkes v. Spooner. 

(1879) 11 Ch D 327 (337) : 27 WR (Eng) 
621 : 40 LT 201 : 49 L J Ch 68, Attorney- 
General v. Biphosphated Guano Co. 

8a. (’48) 35 35 AIR 1948 Oudh 147 (150) : 
23 Luck 13 (DB), Raghubar Dayal v. 

Susain Mirza. 

9. f(’4o) 27 AIR 1940 Mad 701 (703) : 
192 Ind Cas 47, Surayya v. Venkatarama- 
namma. 

Section 100—Note 23 

1. See (’15) 2 AIR 1915 Cal 478 (4S1) : 
42 Cal 625 : 27 Ind Cas 261 (DB), Akshoy 
Kumar v. Corporation of Calcutta. 

2. (1911) 2 KB 473 (483) : 80 LJKB 
1107: 104 LT 911, Wilkes v. Spooner. 
(The only exception is that a trustee who 


has sold property in breach of trust or a 
person, who has acquired property by fraud 
cannot protect himself by purchasing it 
from a bona fide purchaser for value with¬ 
out notice.) 

(1880) 14 Ch D 432 (445) : 28 W R 
(Eng) 270 : 41 L T 755 : 49 L J Ch 498, 
In re Stemple ford Colliery■ Co. (Barrow's 
case). 

(1879) 11 Ch D 327 (334) : 27 W R 
(Eng) 621 : 40 L T 201 : 49 L J Ch 68,. 
Attorney General v. Biphosphated Guano 
Co. (Per FryJ.—The reason for the law 
is evident. If it were not so, the right of 
the person who purchased without notice 
would be limited, for his market would be- 
limited.) 

3. (’15) 2 AIR 1915 Cal 478 (481) : 4 2 
Cal 625:27 Ind Cas 261 (DB), Akshoy 

■ Kumar v. Corporation of Calcutta. (Held 
both A and B had constructive notice of 
the charge and hence B was bound.) 

4. (’37) 24 AIR 1937 Pesh 76 (78) : 170 
Ind Cas 136 (DB). 
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the property which he buys for a price, free of the charge if he has no notice thereof. 1 
(See also Notes on section 2) 

According to the undermentioned cases 2 however, this provision does not 
apply to auction-purchasers. Relying upon the Preamble and the definition of " trans¬ 
fer of property ” in S. 5, they hold that the words " transferred for consideration ” 
in this proviso must be taken to mean only a transfer by act of parties and not a trans¬ 
fer by court sale. Further, following the English law on the subject, these cases hold 
that the auction-purchaser is in no better position than the judgment-debtor himself 
and he is, therefore, subject to the same equities as the judgment-debtor was, with 
or without notice of the charge. No doubt, the language of S. 100 itself seems to be 
more appropriate for a transaction based on a contract. But in view of the fact that 
by virtue of S. 2 (d), the provisions of S. 100 directly apply to the transfers by 
operation of law or by or in execution of a decree or order of a Court, the words 
" transferred for consideration, ” which are wide enough to include these transfers also, 
must be taken to include auction sales and this proviso must, therefore, be taken to 
apply to auction-purchasers. 3 

See also the undermentioned cases 4 in which this provision as to notice is 
applied to auction-purchasers. 

25 . Enforcement of charge.—By virtue of the last clause of the first para¬ 
graph of this section, S. 67 is applicable to a charge-holder and he is entitled, like a 
simple mortgagee, to sue for sale of the charged property. Order 34 R. 15 of the 
Coae of Civil Procedure provides that the provisions contained in that order and 
which apply to a simple mortgage should, so far as may be, be applied to charges also. 
The procedure for tne enforcement of a charge by a suit for sale of the property 
will, therefore, be governed by rules contained in that order. There must, therefore, 
be a preliminary decree under O. 34, R. 4 of the Code of Civil Procedure in all such 
cases. 1 Further by virtue of O. 34 R. 14 of the Code of Civil Procedure, he cannot 


Section 100—Note 24 

1. ('40) 27 AIR 1940 All 456 ( 457 ) • I L 
R (1940) All 669 : 191 Ind Cas 148 (DB), 
Municipal Board, Cawnpour v. Roop Chand 
Jain. (Overruled on another point in AIR 
1943 All 115 : ILR (i 943 ) All 453, (FB).) 

t (' 43 ) 30 AIR 1943 All 115 (122) : I 
L R (i 943 ) All 453 : 205 Ind Cas 539 
(FB), Lala Nawal Kishore v. Municipal 
Board, Agra. (Overruling AIR 1939 AH 
687 : ILR (1939) All 885.) 

[But See (’40) 27 AIR 1940 Mad 701 (702): 
192 Ind Cas 47, Surayya v. Venkataramana- 
mma. ( Relying upon AIR 1939 All 687 
ILR (1930) All 885.)) 
a* ('40V 27 AIR 1940 Mad 701 (702) : 192 

Ind Cas 47, Surayya v. Venkataramanamma. 
( 38) 25 AIR 1938 Oudh 84 (86) : 13 Luck 
746 : 172 Ind Cas 855 (DB), Har Naratn 
v. Bask of Upper India. 

+(' 37 > 24 AIR 1937 Cal 129 (138) : ILR 
(i 937 ) 1 Cal 203 : 170 Ind Cas 214 (DB), 
L. A. Creet v. Firm G an gar aj Gulraj. 

(•25) 12 AIR 1925 All 60 (61) : 47 All 
60 : 92 Ind Cas 348 (DB), Mahadeo v. 
Anandi. 

3. ( 43) 30 AIR 1943 All 115 (121, 122) : 
ILR (1943) All 453 : 205 Ind Cas 539 
(FB), Lola Nawal Krshore v. Municipal 

Board, Agra. 

’a fvr* 24 AIR 1937 Oudh 217 (219) : 
13 Luck 101 : 1 66 Ind Cas 662 
Indrani Maharaj Naratn. (Overruling AIR 
’ 4 ' 1929 Oudh 516: 5 D»ck 172.) 


( 37) 24 AIR 1937 Oudh 31 (32): 12 Luck 
353 : 164 Ind Cas 1034, Ramji Lai v. Muni¬ 
cipal Board, Lucknow. (Reversed on ano¬ 
ther point in AIR 1941 Oudh 305 : 16 

Luck 607.) 

( 32) 19 AIR 1932 Oudh 336 (340, 34 i) : 8 
Luck 168: 143 I. C. 692 (DB), Hunter v. 
Abdul Alt. 

C37) 24 AIR 1937 Nag 36 (36, 37) : ILR 
(1938) Nag 183 : 166 Ind Cas 796, 
ram v. Mt. Acharaj Kuar. 

(’41) 28 AIR 1941 Pat 95 ( 97 , 98) : 20 Pat 
86 : 192 Ind Cas 866 (DB), Mt. Basumati 
Kuar v. Mt. Harbausi Kuer. 

Section 100—Note 25 

1. (’42) 29 AIR 1942 Sind 83 (84) : ILR 
(1942) Kar 168 : 202 Ind Cas 296, fssa 
v. Rattanchand. (Order 34 . R- *5 however 
does not apply where there is no decree for 
sale but a money-decree with a declaration 
of charge for the amount decreed.) 

+ (’40) 27 AIR 1940 Cal 60 (62, 64) : <86 
Ind Cas 833, Jnanendra Nath v. Sashi Mukhi 
Debya. (Suit for enforcement of charge-— 
Charged property sold without passing preli¬ 
minary decree for sale—This can be regarded 
as a mere irregularity.) 

[See also C33) 20 AIR 1933 PC 143 (i 44 > : 
11 Rang 186 : 60 Ind App 183 : *4 2 Ind 
Cas 788 (PC), Ram Raghubir v. United 
Refineries (Burma) Ltd. (Do.)] 
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obtain a money decree in respect of the amount charged and sell the property. He 
must file a suit for sale of the property charged. 2 

The effect of a decree on a charge is the same as that of a decree on a 

mortgage. 3 . ; 

Where in pursuance of a decree for sale, the property is sold but the. sale 
proceeds are found insufficient, the charge-holder will be entitled to appply for a 
personal decree against the judgment-debtor under O. 34 R. 6 if the judgment-deb¬ 
tor is also under a personal obligation to pay the money. 4 It has been observed, how¬ 
ever, in the undermentioned case, 5 * that even if the judgment-debtor is not under a 
personal obligation to pay, the charge-holder will be entitled to a personal decree under 
o. 34 r. 6 by virtue or the provisions of O. 34 R. 15, The relevant remarks are based 
on the authority of an Allahabad case® and on the assumption that in that case the 
decree was granted under o. 34 R. 6 only on the authority of O. 34 R. 15. It is 
submitted that the view ignores the words, “so far as may be" in R. 15. A personal 
decree under O. 34 R. 6 cannot be passed unless the judgment-debtor is also under a 
personal obligation. In the Allahabad case above referred to there was such a personal 
obligation and it was not decided merely on the strength of the provision in *o. 34, 
R. 15 as it stood before the amendment. 


A decree creating a charge for future maintenance to be paid at a particular 
time stands exactly on the same footing as a decree ordering the payment of a sum 
of money by instalments and the charge-holder may apply for execution^ of the decree 
as the amount of maintenance becomes due. 7 In such a case though the charged pro¬ 
perty may be sold for arrears already accrued, the liability for future payments will 
remain after the sale and the property in the hands of the auction-purchaser will be 
•subject to the charge in respect of such payments. 8 


The amount of court-fee that is recoverable in a pauper suit and for which 
the Government has a charge on the subject-matter of the suit can be recovered by 
the Government in execution of the decree and a separate suit for the purpose is not 
necessary. 9 

A person having a charge on the property of a company can claim priority 
over the unsecured creditors of the company, without bringing a suit for that purpose, 
if the company has gone into liquidation. 10 


2. (’20) 7 AIR 1920 Pat 521 (522) : 5 Pat 
L Jour 248 : 57 Ind Cas 653, Raj Kumar 
Lai v. Jaikaran Das. 

+ ('40) 27 AIR 1940 Pat 283 (285) : 186 Ind 
Cas 221 (DB), Bank of Bihar Ltd. v. Omi- 
tave Chattarji. 

<'05) 1 Nag L R 117 (119, 120), Mangal 
Prasad v. Chandra Mall. (The charge creat¬ 
ed by S. 65 of the C. P. Land Revenue 
Act is one within the purview of S. 100, 
T. P. Act, and cannot be enforced without 
bringing a suit for sale of the charged pro¬ 
perty.) 

(’18) 5 AIR 1918 Cal 705 (707) : 45 Cal 
530 : 41 Ind Cas 73 (DB), Gobinda Chan¬ 
dra v. Kailash Chandra. 

C67) 11 Moo Ind App 241 (266) : 8 Sutli 
W R (PC) 17 (21) (PC), Nugender Chan- 
der Ghose v. Sreemutty Kaminee Dossee. 
(Suit seeking personal remedy only—Pro¬ 
perty ^cannot be sold.) 

3. ('37) 24 AIR 1937 Cal 129 (138) : ILR 

(1937) 1 Cal 203 : 170 Ind Cas 214 (DB), 

L. A. Greet v. F/rm Gangaraj Gulraj. 

- 4 - (’05) 2 All L Jour 379 (383) (DB), 

Uttam Ishlok v. Phulman Rai. (Per Bannerji, 

J.—View approved in Letters Patent Appeal 

reported in 28 All 365.) 


(’35) 22 AIR 19335 All 411 (415, 416) : 57 
All 797 : 157 Ind Cas 533 (DB), Baku 
Ram v. In am Ullah. 

5. (’32) 19 AIR 1932 Cal 773 (780, 781) : 
59 Cal 1314: 140 Ind Cas 788. (DB), 
Fala Krista Pal v. Jagannatb Martvari. 

6. C05) 2 All L Tour 379 ( 383 ) (DB), 
IJttam Ishlok v. Phulman Bai. 

7 - (’70) 15 Suth W R 128 (129) (DB), 
Peareenath Broehmo v. Juggessuree. 

('86) 9 All 33 (34) : 1886 All W N 248 
(DB), Mansa Debt v. Jiwan Lai. 

(’39) 26 AIR 1939 All 579 (580) : 184 
Ind Cas 626 (DB), Durga Prasad v. Mt. 
Tulsa Kuar. (Holder of a charge under a 
decree need not file a separate suit—Order 
34 R. 14 is no bar to execution.) 

(’98) 2 Cal W N 33 (33, 34), Chundra Moni 
Dossee v. Mutty Lai Mullick. (As the charge- 
holder had come to an arrangement with 
the judgment-debtor after the decree, she waj 
referred to a separate suit for claiming the 
arrears.) 

8. See the Code of Civil Procedure, O. 34 R- 
15, Note 12 in the Appendix. 

9 - ('96) 18 All 419 (421) : 1896 All W N 
121 (DB), Ram Das v. Secretary of State. 

10. (’14) 1 AIR 1914 Bom 267 (268) : 27 
Ind Cas 34 (DB), Keshavlal v. GirdbarHal. 
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Where a charge-holder is entitled to claim possession of the property instead 
of a sale thereof, the decree in a suit for possession will have to approximate as close 
as may be to a decree for foreclosure . 11 A charge-holder not entitled to possession 
of the property cannot enforce the charge by suing for possession . 12 

As to the enforcement of the charge under s. 7 of the Land Improvement 
Loans Act, XIX of 1883 , see the undermentioned case . 13 

26. Personal liability.—Where a charge is created by act of parties and 
there is a personal covenant to pay, the charge-holder is, of course, entitled to a per¬ 
sonal decree against the person bound to pay. 

Where there is no personal covenant to pay the charge-holder will not on 
principle be entitled to a personal decree . 11 It has, however, been held in the under¬ 
mentioned cases , 2 that he will be given a personal decree where the charge is on the 
income of the property and the defendant has been in receipt and enjoyment of the 
income. Where the plaintiff had a seller’s charge under s. 55 ( 4 ) (b) and sued 
to enforce his charge and also claimed a personal decree against the defendant, he was 
granted such a decree inasmuch as the buyer was also under a personal obligation to 
pay the purchase-money under s. 55 ( 5 ) (b ). 3 

27. Sale in execution of a charge decree—Whether extinguishes the 
charge.—Where in a suit to enforce a charge a decree for sale is obtained and the 
property is sold in execution of the decree, a question arises whether such a sale 
extinguishes the charge on the property and the auction-purchaser gets it free from 
it. The general principle applicable to the mortgage is that at a mortgage sale the 
auction-purchaser takes the security free from the mortgage. Order 34 Rule *5 oi 
the Civil Procedure Code also provides that all provisions which apply to a simple 
mortgage shall, so far as may be, apply to charges. In applying those provisionsi. It 
mustf however, be borne in mind that a charge is not exactly identical with a mort¬ 
gage and although a similar remedy is available, a suit for the enforcement of a 
charge is npt necessarily the same as a suit for sale on a mortgage’ and hence different 
results may' follow. Thus, the general principle stated above regarding mortgage sale 
might apply in the case of a single charge, because by reason of sale, all dues on the 
charge may be liquidated either by the sale proceeds or by a personal remedy where 
available and thus the charge may be extinguished. But where a charge is of a recurr- 
inc nature as in the case of maintenance allowance, if the property is sold in execu- 
Hon of a decree for arrears, the liability in respect of future payments remains after 
r'° ff , ■ nr>h evHneuished by it. The effect of the sale is to satisfy the claim 

for the arrears only. The charge for future maintenance still remains attached to the 
property and the auction-purchaser gets the property sub let to the charge. 


n. ( 39) 26 AIR 1939 Nag * 3 * (i 36 > : 

Ind Cas 33, Mt. Renukabai v. Bheosan Hop - 

saji. 

12. (’40) 27 AIR 1940 Nag 8 (11) : 188 Ind 
Cas 23 (DB), Badridas Ldchand v. Ra/a 
Pratapgir. 

13. (15) 2 AIR 1915 Cal 813 (815) = *7 
Ind Cas 391 (DB), Secretary of State v. 

Lai it Mohan Bose. 

Section 100— Note 26 

r See (’*2) 19 AIR 1932 Oudh 168 (170) • 
X 38 Ind Cas 9 128 (DB), Har Norain Das 
v. Mt. Bibi Rup Kuar. 

2. + (’32) 19 AIR 1932 Oudh 168 (170) : 
138 Ind Cas 128 (DB), Har Naratn Das 
v. Mt. Bibi Rup Kuar. 

r%6) 23 AIR 1936 Oudh 52 ( 55 ) : “.buck 

1 . 575 : 159 Ind Cas H7 (DB), Parshadt Lai 
v. Brij Mohan Lai. 

3. C 3 i) 18 AIR I 93 i AU 99 (i°°) : 52 All 


901 : 130 Ind Cas 198 (DB), Raghukul 
Tilak v. Pitam Singh. 

(’33) 20 AIR 1933 P C 143 (i 45 ) : 60 Ind 
App 183 : 11 Rang 186 : 142 Ind Cas 788 
(PC), Ram Raghubir Lai v. United Refineries 

(Burma) Ltd. » 

Section 100—Note 27 

1. +('40) 27 AIR 1940 Cal 60 (6 2, 63) : 186 
Ind Cas 833, Jnanendra Nath v. Sashi Muk- 
hi Debya. 

(’33) 20 AIR 1933 All 934 ( 938 ) : 147 Ind 
Cas 302 (DB), Matlub Hasan v. Mt. fCala- 

watt. 

2. (’ 4 o) 27 AIR 1940 Cal 60 (62): 186 
Ind Cas 833, Jnanendra Nath v. Sashi Mukht 

Debya. J . 

(•33) 20 AIR 1933 All 934 ( 938 ) -’i 47 Ind 
Cas 302 (DB), Matlub Hasan v. Mt. Kata - 
wati. (There is no question of redeeming 
a prepetual charge such as one for main¬ 
tenance but only paying up the arrears of 
maintenance due and preventing the sale of 
property in execution of decree.) 
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28. Charge created by a decree. 

(A) Whether such a charge is wkhin this section. 

. . . As seen in Note i a charge may be created by a decree of Court. The judi- 

CI . , . cisi0ns are . no ^ unanimous on the question whether such a charge is " a charge ” 
within the meaning of this section. One view is that where a decree incorporates a 
compromise creating a charge upon specific immovable property of the judgment- 
debtor, it is a charge within the meaning of this section . 1 According to some cases 
it is nothing but a charge by act of parties , 2 the reason being the well settled principle 
that a contract is nonetheless a contract because it is embodied in a decree . 3 According 
to the undermentioned case 3 * a charge created by a decree based upon an award is 
nonetneless a charge created by operation of law as the expression " operation of 
Jaw only means working of the law. Another view is that a charge created by a 
decree is not a charge within the meaning of this section. According to this view the 
section is limited to charges created by act of parties or by operation of law and is 
not exhaustive of all charges. A charge created by a decree is neither a charge created 
by act of parties nor a charge by operation of law. It is, therefore, not included in 
this section . 4 According to this view, ” decrees stand on somewhat different footing 
and are governed by rules of their own, so it may well be that the intention of the 
Legislature was to leave decrees out of this section. ” 5 This view does not distinguish 
between decrees incorporating a compromise and ordinary decrees. 

No doubt, this section specifically deals with charges created only by act of 
parties and by operation of law. It is also true that in view of the distinction made 
by b. 2 , cl (d) between a transfer " by operation of law ” and that " by or in execu- 
tion of a decree of a competent Court,” a charge created by operation of law must 
be distinguished from that created by a decree so as not to, include the latter within 
die former class The Special Committee in 1927 , however, have referred to the 
arges created by a decree in their report and have purported to amend the section 


Section 100—Note 28 

1. (’ 44 ) 31 AIR 1944 Nag 1 (7): I L R 
(1943) Nag 713:210 Ind Cas 355 (DB), 
Mabeshpuri v. Ramchandra. 

( 43 ) 30 AIR 1943 Oudh 354 (359) : 19 Luck 
1 : 2x0 Ind Cas 326 (FB), Abdul Gbaffar 
Khan v. Ishtiaq Alt. (A charge created by 
a decree of Court based upon an award 
made upon agreement out of Court or other¬ 
wise is a charge created by operation of 
law and comes within this section.) 

< 06) 28 All 655 (659) : 3 Ail L Jour 551, 
Mama v. Bacbchi. 

*t ( 41) 28 AIR 1941 Pat 95 (98) : 20 Pai 
86 : 192 Ind Cas 866 (DB), Basumati Kuer 
v. Harbansi Kuer. 

+ ( 37 ) 24 AIR 1937 Oudh 217 (2i9):i5 
Luck 101 : 166 Ind Cas 662 (FB), Mt. In - 
drani v. Maharaj Narain. 

(41) 28 AIR 1941 Cal 436 (438)1195 Ind 
Cas 856, Bhupati Banerjee v. Bon Behary. 

( 25) 12 AIR 1925 All 60 (61) : 47 All 90 : 
92 Ind Cas 348 (DB), Mahadeo Prasad v. 
Anandi Lai. 

2 • + (’44) 31 air 1944 Nag I (7) : ILR 
(i 943 ) Nag 713:210 Ind Cas 355 (DB), 
Mabeshpuri v. Ramchandra. (This is espe¬ 
cially so where the properties are not the 
subject-matter of the suit.) 

+ ('41) 28 AIR 1941 Pat 95 (98) : 20 Pat 
86 : 192 I. C. 866 (DB), Basumati Kuer 
v. Harbansi Kuer. 

{See also (’18) 5 AIR 1918 Cai 705 (707) : 
45 Cal 530 : 41 Ind Cas 73 (DB), Gobinda 
Chandra Pal v. Kailash Chandra Pal. (Money 
decree on a security bond declaring charge 


—Held charge was already there—Decree 
merely declared it—It is, therefore, a charge 
by act of parties.)] 

3. (’41) 28 AIR 1941 Pat 95 (98) : 20 Pat 
86: 192 I. C. 866 (DB), Basumati Kuer 
v. Harbansi Kuer. 

(’16) 3 AIR 1916 Cal 816 (817) : 43 Cai 
217: 31 I-C. 13 (DB), Kusadhaj Bhakta 
v. Broj Mohan. 

(’24) 11 AIR 1924 Pat 231 (232) : 2 Pat 
749 : 81 Ind Cas 298 (DB), C. J. Smith 
v. A. Kenny. 

3 a- (' 43 ) 30 AIR 1943 Oudh 354 (359) : 
19 Luck 1 : 210 Ind Cas 326 (FB), Abdul 
Ghaffar Khan v. Ishtiaq Ali. (In such a 
case the charge results from the operation 
of law consequent on the act of the parties 
in referring their litigation to arbitration and 
upon the application to make the award a 
rule of the Court.) 

4 - (’48) 35 AIR 1948 Pat 199 (201) (DB), 
Prem Kuer v. Ram Lagan. 

C45) 32 AIR 1945 Pat 278 (280) : 24 Pat 
245 : 220 Ind Cas 75 (DB), Debendra Hath 
v. Trinayani Dost. 

*(’40) 27 AIR 1940 Nag 163 (166) : ILR 
(1941) Nag 513 : 194 Ind Cas 861 (DB), 
Ghasiram v. Kundanbai. 

(’ 37 ) 169 Ind Cas 169 (171) (Nag), Maina 
v. Ahsan Hussain. 

[See also (’39) 26 AIR 1939 All 579 (580) : 
184 Ind Cas 626 (DB), Durga Prasad v. 
Mt. Tulsa Kuar .] 

5 - (’40) 27 AIR 1940 Nag 163 (166) : ILR 
(1941) Nag 513 : 194 Ind Cas 861 (DB), 
Ghasiram v. Kundanbai. 
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an order to protect the transferees for consideration without notice " as charges created 
by operation of law or by a decree will not necessarily be registered. ”® This seems 
to suggest that they intended to include the charge created by decree within the pur* 
view of this section. 6 ® 


(B) Enforceability against transferee for consideration without notice. 

Even in the cases which held that a charge created by a decree was a charge 
within the meaning of this section there was a conflict of opinions as to whether such 
a charge could be enforced against a transferee for consideration without notice of a 
•charge. Some cases held that a charge created by decree could be enforced against 
transferee for consideration whether he had notice of it or not 7 resting this view on the 
.ground that a charge was a transfer of an interest in property and an owner of the 
property charged could, like a mortgagor, pass it only subject to it . 8 A contrary view, 
namely that a charge could not be enforced against a transferee for consideration with¬ 
out notice was taken by other cases . 9 By the amendment in 1929 , the conflict has 
•been set at rest by the addition of the proviso in the section and, therefore, no charge, 
if it comes within the meaning of the section, whether by decree or otherwise, will 
be enforceable against a transferee for consideration without notice of it . 10 


According to the view which holds that the charge created by a decree is 
not a charge within the meaning of this section, its enforceability against a trans¬ 
feree for value without notice will be governed by different considerations and differ¬ 
ent rules. The difference which the intervation of a decree makes, according to this 
view, is that, not only the immediate parties to a decree are bound by it but also all 
persons who claim through or under them and date their title from after the decree 
or the institution of the suit. In other words, not only are the parties bound by the 
decree but also their privies. One effect of this is that the question of notice does 
not arise . 11 Thus, where a decree creating a charge is executable, that is to say, if the 


6 . See the Report of the Special Committee 
printed on page 85 (127)* 

6a. (’46) 33 AIR 1946 Mad 51 (51) : 223 Ind 
Cas 200 Venkatachala Pillai v. Rajagopal 
Naidu. [The words " by operation of law ’’ 
in S. 100, Transfer of Property Act, include 
a charge brought into being by a decree 
of a competent court.] 

{See (’43) 30 AIR 1943 Oudh 354 ( 359 ) : 
19 Luck 1:210 Ind Cas 326 (FB), Abdul 
Ghaffa/ Khan v. Ishtiaq Alt. (There is no¬ 
thing in S. 100 itself which would suggest 
an intention to exclude a charge created by 
a decree. The section apparently assumes 
that charges can be created only by act of 
parties or by operation of law and para 2 
which was added in 1929 refers to charges 
generally. A charge created by decree is 
therefore governed by S. 100.)] 

7. t ('06) 28 All 655 .(660) : 3 All L Jour 
551 Maina v. Bachchi. 

<’25) 12 AIR 1925 All 60 (61): 47 All 

90 : 92 Ind Cas 348 (DB), Mahadeo prasad 
v. Anandi Lai. 

<’25) 12 AIR 1925 Bom 343 ( 343 ) : 87 
Ind Cas 951 (DB), Kalappa v. Balwant. 
t(i9oo) 27 Cal 194 (196) (DB), Kuloda 
Prosad v. Jageshar Koer. 

<’i 3 ) 37 Bom 621 (628) : 21 Ind Cas 54 
(56) (DB), Bhoje Mahadev v. Gangabat. 
*(’36) 164 Ind Cas 921 (925) (DB) (Cal), 
Hemlata Debi v. Bhowani Charan Roy. 

< 36) 23 AIR 1936 Cal 112 (113) : 167 Ind 
a * Cas 455, Sashi Bhusan Chose v. Bhupendra 
Nath Pal. , N 

iSii also (’73) 20 Suth W R 196 (197) 


(DB), Tarunginee Dajsee v. Chowdhary 
Dwarkanath Mussant. (Case before the 
Act.)] 

Also see Note 22. 

8. t(’o6) 28 All 655 (659) : 3 All L Jour 
551, Maina v. Bachchi . 

(’25) 12 AIR 1925 Bom 343 (343) : 87 
Ind Cas 951 (DB), Kallapa v. balwant. 

Also see Note 22. 

9. (’ 45 ) 32 AIR 1945 Pat 434 ( 437 ) : 24 Pat 
345 (DB), Sheo Narain v. Lakhan Sahu 

(’37) 24 AIR 1937 Oudh 217 (219) : 13 
Luck 101 : 166 Ind Cas 662 (FB), Mt. 
Indrani v. Maharaj Narain. 

ISee also (34) 21 AIR 1934 Mad 353 ( 354 ) : 
150 Ind Cas 930 (DB), Aravamudhu v. 
Abirammavalli. ( Obiter .)] 

10. +(’44) 31 AIR 1944 Nag 1 (7) : ILR 
(1943) Nag 713 : 210 Ind Cas 355 (DB), 
Maheshpuri v. Ramchandra. (Decree incor¬ 
porating a compromise between the parties.) 

*(’ 43 ) 30 AIR 1943 Oudh 354 ( 359 ) : *9 
Luck 1 : 210 Ind Cas 326 (FB), Abdul 
Gbaffar Khan v. Ishtiaq Ali. (Charge created 
by a decree based upon award made upon 
agreement out of Court or otherwise is not 
enforceable against bona fide transferee for 
value without notice.) 

f(’4i) 28 AIR 1941 Pat 95 (98) : 20 Pat 
86 : 192 Ind Cas 866 (DB), Basumati Kuer 
v. Harbansi Kuer. 

(’41) 28 AIR 1941 Cal 436 (438, 439 ) *• 295 
Ind Cas 856, Bbupati Banerjee v. Bon 
Behary. (Decree incorporating a compromise 
between the parties.) 

xi. (’ 49 ) 53 Cal W N 129 (132) (DB) 
Chandra Nath v. Hem Nalini , 
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Court orders the defendant to pay the plaintiff a certain sum of money oil a specified 
date and directs that if it is not paid, property which it specifies is to be! sold for its 
recovery, those orders must be carried out and the judgment-debtor cannot evade them 
by transfering the property so charged to another, however innocent the other party 
may be. The doctrine of estoppel by record applies in such a case. The doctrine of Its 
pendens may also apply. 12 The effect of the former doctrine is to create an estoppel 
in such a case so as to bind the transferee from the judgment-debtor after the decree 
to carry out its orders in the same way and to the same extent as the judgment-debtor 
himself and it is not necessary for the decree-holder to sue the transferee all over again. 18 
But when the decree creating a charge is merely declaratory and does not direct the 
doing of a particular thing, that is to say, it is not executable, an important difference 
arises, and the transferee, though bound by the decision in the sense that it is res 
judicata, is not necessarily bound to the same extent and in the same way as the judg¬ 
ment-debtor. Pleas are available to his which are not available to the judgment- 
debtor. The effect of the application of the doctrine of estoppel by record to such 
a decree is only this : The estoppel being restricted to the precise point put in issue 
and decided, or at the outside, to point which might and ought to have been raised, 
the decree is effective to create a charge on property in the hands of the judgment- 
debtor in that suit and nothing more. Then the ordinary rule governing the charges, 
namely that a bona fide purchaser for value without notice takes the property free of 
charge, obtains in this case, and a transferee for consideration without notice of a 
charge created by a decree will not be bound by the charge. 14 The same result follows 
by the application of the doctrine of Its pendens. When a decree creates a charge 
and provides expressly or impliedly for its execution, it does not put an end to the suit 
and hence the transferee from the judgment-debtor is bound by the charge, whether he 
takes it with or without notice. 15 But where the decree is merely declaratory and 
inexecutable, the suit qua suit is at an end and the transfer is not hit by the doctrine 
of Its pendens . 10 In short, where a decree creating a charge is executable, the property 
in the hands of a transferee for consideration without notice will be bound by the 
charge, while in case of a declaratory and inexecutable decree, he will not be so 
bound. 

This section will not apply to the case of a transfer during the pendency of 
a litigation in which a charge is created by a decree. In such a case the transfer is 


[This principle, however, can be applied 
only when the charge can be enforced by 
enforcement of the judgment itself, for, 
otherwise no question of estoppel would at 
all arise. Where the decree which created 
the charge has been satisfied in full and no 
longer exists and a person wants to enforce 
a charge which has accrued in his favour by 
operation of the law of subrogation, the law 
of estoppel cannot be called into aid, as it 
is only as a charge and not as a judgment 
that he wants to enforce it. A. I. R. 1938 
Nag. 129 : ILR (1938) Nag 431 approved.] 

(’40) 27 AIR 1940 Nag 163 (106) : ILR 
(1941) Nag 513 : 194 Ind Cas 861 (DB), 
Ghasiram v. Kundanbai. 

(’38) 25 AIR 1938 Nag 129 (130, 131) : 
ILR (1938) Nag 431 : 172 Ind Cas 949 
(DB), Ahsan Hussain v. Maina. 

12. *('40) 27 AIR 1940 Nag 163 (167) : ILR 
(1941) Nag 513 : 194 Ind Cas 861 (DB), 
Ghasiram v. Kundanbat. 

('38) 25 AIR 1938 Nag 129 (130, 131) : 
ILR (1938) Nag 431 : 172 Ind Cas 949 
(DB), Ahsan Hussain v. Mama. (Affirming 
169 Ind Cas 169 on L. P. Appeal.) 

13. (’40) 27 AIR 1940 Nag 163 (167) : ILR 
(1941) Nag 513: 194 I. C. 861 (DB), 

Ghasiram v. Kundanbai. 


(’38) 25 AIR 1938 Nag 129 (130, 131) : 
ILR (1938) Nag 431 : 172 Ind Cas 949 
(DB), Ahsan Hussain v. Maina. 

14. +('40) 27 AIR 1940 Nag 163 (167, 171) : 
ILR (1941) Nag 513 : 194 Ind Cas 861 
(DB), Ghasiram v. Kundanbai.- 

15. (’40) 27 AIR 1940 Nag 163 (172) : ILR 
(1941) Nag 513 : 194 Ind Cas 861 (DB), 
Ghasiram v. Kundanbai. 

(’ 37 ) 169 Ind Cas 169 (171) (Nag), Maina 
v. Ahsan Hussain. 

('34) 21 AIR 1934 Mad 353 (354, 355 ) : 

Ind Cas 930 (DB), Aravamudhu v. Abiama- 
valli. 

[ See also (’30) 17 AIR 1930 Mad 824 (830) : 
54 Mad 132 : 127 Ind Cas 809 (DB), See- 
tharamanujacharyulu v. Ven katas ubramma. 
(Transfer before passing of the decree in 
a suit for maintenance claiming charge on 
specific property— Held, transfer hit by the 
doctrine of Us pendens and purchaser is 
bound by the charge.)] 

[ But see (’13) 37 Bom 621 (627, 628) : 21 
Ind Cas 54 (56) (DB), Bhojc Mahadec 
v. Gangabai. (Case before amendment of 

S. 52 in 1929.)] , , , TTT> 

16. (’40) 27 AIR 1940 Nag 163 
(1941) Nag 513 : 194 I n< ! ^ 861 

Ghasiram v. Kundanbai. 
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affected by the doctrine of Its pendens and the question of notice is immaterial. 163 
See also S. 52 Notes 6a and 20. 

(c) Enforcement of the charge. 

By virtue of o. 34 R. 15, Civil Procedure Code, all provisions in o. 34 
applicable to a simple mortgage apply, so far as may be, to charges within the meaning 
or S. 100. If a charge created by a decree is regarded as one under S. 100, the ruljs 
in O. 34 will apply to it so far as they are appropriate to the nature of the qharge. 
Thus, where a decree creating a charge is final in its terms, no fresh final decree is 
necessary. 17. Rule 14 of O. 34, however, does not apply to charges which are created 
for the first time by a decree. Such a charge can, therefore, be enforced in execution 
without any fresh suit being filed in respect of it. 18 

If a charge created by a decree is treated as one not within s. 100, it will be 
enforced by sale of the property in execution of the decree itself when it is executable 
and by a suit to enforce the charge by sale, where the decree is declaratory. 

As to whether a personal remedy is available for such a charge, see Note 
10a on o. 34 R. 13, Civil Procedure Code, in the Appendix. 

29 . Payments in the nature of salvage.—Where a person having some 
interest in a property or some right or duty towards the owner of the property pays 
money in order to save the property from loss or destruction, he has a first charge on 
the property for such payments. 1 

Government revenue is the first and paramount charge upon the land and if 
default is made in payment, the land is sold in a summary way. The purchaser gets 
a clear title and the land is lost for ever to the defaulting proprietor. 2 The question 
arises as to whether a person who pays the Government revenue on behalf of another 
who is liable to pay it and thus saves the land from sale is entitled to a charge, for 
payment, on the land saved. In Nugender Chunder Ghose v. Shreemutty Kommee 
Dossee* a mortgaged his property to b. a died and his widow c while in possession 
of the property allowed the Government revenue to fall into arrears. In order to save 
the property from being sold, b paid up the arrears. Their Lordships of the Privy 

Council observed : , . 

" Considering that the payment of the revenue by the mortgagee will prevent 

Id, ‘ ‘ ~ ‘ ’ 1 '* ’ *-^-1- 



1 


the talook from being sold, their Lordships would, if that were the sole question 


16a. ('44) 3 i AIR 1944 Bora 191 (i 93 ) : ILR 
1944 Bom 274 (DB), Ramchandra Gururao 
v. Kamalabai Sheshagirirao. (Charge created 
by maintenance decree—Purchaser during 
pendency of suit—Case is covered by S. ^ 5 2 
even if transfer is for consideration with- 
out notice—S. ioo does not apply to such 
case —Charge has preference over right of 
private purchaser or auction-purchaser.) 

17. See Note 2 on o. 34 *• *5 of *e Code 
of Civil Procedure in the Appendix. 

18. See Note 3 on o. 34 R- *4 of the Code 
of Civil Procedure in the Appendix. 

Section 100—Note 29 


1 (’67) 11 Moo Ind App 241 (258) : 8 
Sut\ W R P C 17 (18) (PC), Nugender 
Chunder v. Mt. Kamtnee Dossee. 

C94) 21 Cal 142 (148, 149 ) : *0 Ind App 
160 (PC), Dakhina Mohan v. Saroda 

Mohan. 

Also see S. 48, Note 11. , . <■ 

2. ('94) 21 Cal 142 (148) : 20 Ind Apt> 160 

£ (PC), Dakhina Mohan v. Saroda Mohan. 

('81) 6 Cal 389 ( 39 i) 1 7 p*J L R 456 
(DB), Chatraput Stngh v. Gnndra Chunder. 

“(’r 7 > 4 AIR 1917 Mad 984 (986) : 40 Mad 
. ' 9/: 32 Ind Cas 97 i (DB). SuobarayaGoun- 
' dan v. Eanganadha Mudaltar. (According to 


the principle enunciated in S. 141 of die 
Contract Act, an assignee of Government 
revenue is entitled to the security which the 
Government had, although he may not be 
entitled to all the statutory remedies of his 
assignor and consequently an assignee of jodi 
as such will have a first charge therefore.) 
[See also ('90) 13 Mad 319 (329) (DB), 

Krishnasami v. Venkatarama. (Land revenue 
of certain lands assigned to a temple 
Government still issuing pattas—Assignees 
are entitled to bring land to sale for arrears 
of revenue, the land being security for the 

revenue.) % 

( 85) 8 Mad 130 (132, 133 ) (DB), Secretary 
of State v. Narayanan. (By accepting a 
sanad or patta, a landholder pledges eact; 
and every field included in it as security for 
the whole assessment, and he cannot split 
the security any more than an ordinary mort¬ 
gager. The Government can therefore sell 
a field for the arrears due on the entire 
patta, and a person claiming an interest in 
that particular field cannot obtain its release 
upon payment of the proportionate arrears 
due on that field, or a* all events its full 

assessment.)] , .. 

3 *('67) 11 Moo Ind App 241 (258) : 8 

Suth W R PC 17 (PC). 
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for their consideration, find it difficult to come to any other conclusion than that 

the person who had such an interest in the talook as entitled him to pay the revenue 

due to the Government, and did actually pay it, was thereby entitled to a charge 

on the talook as against all persons interested therein for the amount of the money 
so paid. ” 

Following this decision it was held in the undermentioned cases 4 that a co- 
shaier who paid the quota of the Government revenue due from another co-sharer in 
order to save the estate from being sold was entitled to a charge on the other co-sharer’s 
share for the payment made on his behalf. This view was, however, adversely 
commented upon in Kristomohinee Dossee v. Kali prosono Ghose. 5 The question 
came for decision before a Full Bench in Kinu Ram v. Mozaffar Hasain 6 and the 
majority of the Judges held that the observations of their Lordships of the Privy 
Council in Nugender's case c a were merely obiter, that those observations ought to be 
understood as applicable to the case of a mortgagee alone ; that the doctrine of sal- 
vage lien acted upon in Irish cases was rejected in England in the undermentioned 
cases 7 and that there was no general principle of law that a payment of Government 
revenue, or any other payment necessary to save the estate, made by one having an 
interest which would be sacrificed by the loss of the estate, gives a charge on the estate 
for the money so paid and that, therefore, a co-sharer paying the Government revenue 
and thus saving the estate did not by reason of such payment acquire any charge on the 
share of the defaulting cosharer. The minority, however, followed Nugender’s case 78 
and took the contrary view taken by earlier-cases. Following the majority view in 
Ktnti Ram s case™ the High Courts of Allahabad, 8 Bombay,® Calcutta 10 and Patna 11 
have heid that the cosharer has no charge for the payment. The Madras High 
^ Qu rt ’ on the^ other han d, has f oUowed^Niigender’s case 12a and the view taken by 

4 . ( 74 ) 22 Suth W R 41 1 (412) (DB), [See also (’32) 19 AIR 1932 All 332 (334): 

54 AH 140; 136 Ind Cas 66 (DB), Munni 
Btbt v. Triloki Nath. (A person who makes 
a payment on account of Another, in respect 
of immovable property, does not thereby 
acquire any charge on the property so saved, 
but has only a personal remedy.)] 

9> ?,°. m 437 (442) : 4 Bom LR 

90 (DB), Shivrao v. Pundlik. 

10. (’88) 15 Cal 542 (545) (DB), Kbub Lai 
v. Pudmanund Singh. 

( 98) 25 Cal 565 (569) : 2 Cal W N 425 
(DB), Upendra Lai v. Girindra Nath, (The 
claim for contribution for the payment of 
Government revenue creates only a personal 
liability against the co-sharers on account of 
whose share the payment has been made 
and does not create a charge on the estate.) 
(’14) 1 AIR 1914 Cal 263 (268) : 21 I.C. 
397 (DB), Rameskwar Sin oh v. Janeshwari 
Babooshin. 

[See also ('20) 7 AIR 1920 Cal 956 ( 957 ) : 
62 I. C. 94 (DB), Gosta Behari v. Afar 
Sundari .] 

11. +(’28) 15 AIR 1928 Pat 641 (643, 644) : 

7 Pat 613 : in Ind Cas 84 (DB), Bhubne- 
shwari Kuer v. Manir Khan. 

12. (’88) 11 Mad 452 (454) (DB), Seshagiri 
v. Pichu. 

*(’03) 26 Mad 686 (711, 722, 725) : 13 Mad 
L Jour 83 (FBI, Rajah of Vizianagaram v. 
Rajab Setrucharla. 

( 04) 28 Mad 493 (494) : 15 Mad L Jour 
219 (DB), Alayakammah v. Subbaraya 
('13) 36 Mad 493 (494) •' *5 Lid Cas 262 
(263) (DB), Amman Pariyai v. Pakraro 
Haji. 

(’ 93 ) 17 Mad 247 (250) :4 Mad L Jour 73 
(DB), Srinivasa Thathachar v. Rama Ayyan. 
(’16) 3 AIR 1916 Mad 980 (981) : 39 Mad 


Enayat Hossein v. Muddun Mooree. 

(’83) 9 Cal 377 (379) (DB), Nobin Chun- 
der v. Rup Loll. 

( 86) 11 Bom 313 (319) (DB), Achut Ram- 
chandra v. Hari Kamti. 

(’86) 8 All 384 (386) : 1886 All W N 134 
(DB), Lachman Singh v. Salig Ram. 

( 80) 8 Cal L R 210# (211#) (DB), Deo 
Nandun v. Deshputty Singh. 

[See also (’81) 6 Cal 549 (551) : 8 Cal 
L R 209 (212) (DB), Ram Dull Singh v. 
Harakh Narain Singh. 

(’86) 1886 All W N 269 (269, 273) (DB), 
Bhup Singh v. Gulab Rai.] 

■3. ( 82) 8 Cal 402 (419) (DB). 

6 .* (’87) 14 Cal 809 (823, 827, 832) (FB). 

6a. (’67) 11 Moo Ind App 241 (258) : 8 
Suth W R P C 17 (PC), Nu gender Chunder 
Chose v. Shreemutty Kaminee Dossee. 

7 - (1886) 34 Ch D 234 (246, 248,249) : 
56 L J Ch 707 : 56 L T 220 : 35 W R 
(Eng) 143, Falcke v. Scottish Imperial Insu¬ 
rance Co. 

(1S83) 23 Ch D 552 (563) : 52 L J Ch 
762 : 48 L T 564 : 31 W R (Eng) 561, 
Leslie v. French. 

7a. (’67) 11 Moo Ind App 241 (258) : 8 
Suth W R PC 17 (PC), Nugender Chunder 
Ghose v. Shreemutty Kaminee Dossee. 

7b. (’87) 14 Cal 809 (825, 827, 832) (FB), 
Kinu Ram v. Alozaffar Hosain. 

®- +(’92) 14 All 273 (295, 298) : 1892 All 
W N 117 (FB), Chitor Mai v. Shiblal. 

(' 37 ) 24 AIR 1937 All 618 (619) : ILR 
(1937) All 706: 171 Ind Cas 394 (DB), 
Brij Chandra v. Ram Narain. (There is no 
charge created In favour of a lambardar 
under S. 221, Agra Tenancy Act, III of 
1926.) 
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the minority of the Judges in Kinu Ram's case 12h and held that the cosharer has got 
a charge in such cases. The Nagpur Court adopted the majority view in Kinu Ram’s 
ease 120 in one case 13 but in later cases 14 held that the cosharer has got a charge. 

, The majority view in Kinu Ram’s case 14 * left the case of a mortgagee paying 
Government revenue untouched and it was held in the undermentioned cases 15 follow- 
ing Nugender’s case 1 ** that the mortgagee paying the Government revenue in order 
to save the property from sale has a charge on the property. 

The principle referred to above as to payments in the nature of salvage, is 
not confined to payments of Government revenue, but is of general application. 16 a 
purchased an oil well which was subject to a mortgage. B had a right of pre-emption. 
A made payment to the mortgagee in part satisfaction of the mortgage decree on the 
oil well, the payments being necessary to save the oil well from sale. It was held 
that A had a charge for the amount paid as against B exercising his right of pre¬ 
emption. 17 

It will thus be seen that even if it is assumed as held in Kinu Ram’s case 17 * 
that the doctrine of salvage has been rejected in England, it has been applied, 17b and 
Applied by the highest tribunal, in India. Thus, in Manohar Das v. Hazati Mult 18 
oecided in the year 1931 their Lordships of the Privy Council observed : 


" As regards the present question, the only effect of the preliminary decree was 
to make the mortgaged property security for the judgment debt pending realiza- 


795 : 31 Ind Cas 255 (DB), jagapati Ra/u 
v. Sadrusannama Arad. 

(’26) 13 AIR 1926 Mad 141 (142) : 90 Ind 
Cas 551, Kotayya v. Kotappa. 

t(’ 32 ) 19 AIR 1932 Mad 180 (191) : 55 Mad 
468 : 135 Ind Cas 609 (DB), Vyraperumal 
Mudaliar v. Alagappa. (But not to first 
charge.) 

+ (‘36) 23 AIR 1936 Mad 2 (760,763) : 
167 Ind Cas 980 (DB), Chengalroya Reddt 
v. Udai Kavour. (Zamindari sold for arrears 
of peiscush—Owner of village in zamindari 
setting aside the revenue sale—Such person 
is entitled to first charge over property so 
recoverd.) 

lSee also (’20) 7 AIR 1920 Mad. 739 (740) : 
59 Ind Cas 262 (DB), Muhamtncd Khali 
v. Kunhi Rama Na/r.} 

12a. (’67) 11 Moo Ind App 241 (258) : 
8 Suth WR PC 17 (PC), Nagender Chu - 
nder Gkose v. Shreemutty Karninee Dossce. 

12b. (’87) 14 Cal 807 (825, 827, 832) (FB), 
KinuRam v. Mozaffar H os sain. 

12c. ('87) 14 Cal 807 (825, 827, 832) (FB), 
KinuRam v. Mozaffar Hos sain. 

13. (92) 7 CPLR 42 ( 43 , 44), Hirasa v. 
LaKhansingh. 

14. f (’41) 28 AIR 1941 Nag 245 (249): 
I L R (194O Nag 474 : *97 Ind Cas 327 
(DB), Gulab v. Bindraban. 

<'32) 19 AIR 1932 Nag 171 (172) : 28 Nag 
L R 214 : 140 Ind Cas 532, Mancharlal v. 
Kanhaiyalal. 

14a. (’87) 14 Cal 807 (825, 827, 832) (FB), 
KinuRam v. Mozaffar Hossain. 

* 5 - (’ 03 ) 30 Cal 794 (798, 799 ) : 7 Cal W N 
• 609 (DB), Upedra Chandra v. Tara Pro- 

m*py 17 AIR 1930 Cal 151 (* 53 > : 57 Ca 
298 : 126 Ind Cas 125 (DB), Ha*artmull 
v. Manohar Das. (His remedy to realize it 
if tbe same as under S. 72, T. P. Act.) 
<’«©) 7 AIR 1920 Pat 521 ^22) : 5 Pat 


+ (’19) 6 AIR 1919 Low Bur 136 (138) : 
43 Ind Cas 190, Ma Pwa Kin v. K. P. S. 
A. R. P. Firm. 

[See however (’36) 23 AIR 1936 Rang 47 
(48) : 161 Ind Cas 626, A. Murray v. 
M. S. M. Firm .] 

15a. ( 67) 11 Moo Ind App 241 (258) : 8 
Suth WRPC17 (PC), Nagender Chunder 
Ghose v. Shreemutty Karninee Dos see. 

16. *(’ 43 ) 30 AIR 1943 Mad 573 (576, 577 ) : 
ILR (1944) Mad 44: 213 Ind Cas 388, 
Swaminatha Iyer v. Rarnanatha Iyer. (One 
of the mortgagees of kanomdar paying rene 
wal fee to landlord is entitled to priority in 
respect of sum paid.) 

('24) 11 AIR 1924 Rang 204 (206) : : 

Rang 714 : 79 Ind Cas 766'(DB), Ma Lon 
v. Ala Nyo. (Payment of portion of mort¬ 
gage-debt. ) 

(’79) 4 Cal 539 (541) : 6 Cal L R 28 (DB), 
Mohesh Chunder v. Ram Prosonno. (Pay¬ 
ment of zamindari rent.) 

(’28) 15 AIR 1928 Rang 278 (280) : 6 

Rang 500 : 113 I. C. 801, U Shwe Bwa v. 
Alaung Thauk Kya. 

17. (’24) 11 AIR 1924 Rang 204 (205, 206) : 

1 Rang 714 : 79 Ind Cas 766 (DB), Ma 
Lon v. Ma Nyo. 

17a. ( 87) 14 Cal 807 (825, 827, 832) (FB), 
Kinu Ram v. Mozaffar Hossain. 

17b. C43) 3 o AIR 1943 Mad 573 (576, 577 ) : 
ILR (1944) Mad 44: 213 Ind Cas 388, 
Swaminatha Iyer v. Rarnanatha Iyer. (The 
principle of salvage lien can be applied 
in India to cases of payment of rent or 
other dues the non-payment of which would 
have wiped out all the subsidiary interests 
in land.) 

18. (’31) 18 AIR 1931 PC 226 (228) : 59 
Cal 463 : 58 Ind App 341 : 134 Ind Cas 
645 (PC). 

L Jour 248 : 57 Ind Os 653. Rafkumar Lai 
v. Jaikaran Das. 
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tion, by sale as provided in the decree, and, pending such realization, the plantiff,. 
as a secured decree-holder, was just as much interested in the preservation of the 
security as he had been under his mortgage while it subsisted, and their Lordships- 
see no reason why he should not be entitled, in accordance with the opinion of 
the Board in the case already cited (Nugender’s case ), to a first charge in respect 
of the payments of revenue made after the passing of the final decree, which 
were really in the nature of salvage payments on behalf of all persons interested. 

It has been held by the Rangoon High Court that the charge given on the 
principle of salvage lien is not a charge within the meaning of the section. 19 

As to priority of salvage liens, see s. 48 Note 11 and the undermentioned 
case 20 As to distinction between subrogation and salvage lien, see S. 92 Note i.« 

30 . Hindu Widow’s right of maintenance.—A Hindu widow’s right of 
maintenance is not a charge on the family property within the meaning of this section 
though it may be made a charge by a decree of Court or by agreement. 1 In some 
decisions, no doubt, the word ’’charge” or ’’security ” has been used in connection 
with the widow’s right of maintenance 12 * but it is in a loose sense that the word can 
be so used. 2 Thus, it may be said that the widow has a charge on the property only 
in the sense that the liability of her husband’s relations to maintain her is not a personal 
one but arises from there being family property in their hands. 3 Debts due by a deceased 
Hindu are also not a charge upon any specific property unless expressly made so by 
agreement or by a decree. 4 Debts binding upon a Hindu, however, take precedence 


19. (’24) 11 AIR 1924 Rang 204 (206) : 1 

Rang 714 : 79 Ind Cas 766 (DB), Mu Lon 
v. Ma. Nyo. __ 

20. (43) 30 AIR 1943 Mad 573 (577) : ILR 
(1944) Mad 44 : 213 Ind Cas 388, Swami- 
natba Iyer v. Ramanatha Iyer. (The appli¬ 
cation of the doctrine of salvage lien does 
not depend upon the question whether the 
demand which was met was a charge or a 
first charge on the property. The doctrine 
of salvage lien is wider than the doctrine 
of subrogation. In the case of subrogation 
the person making the payment gets only 
the rights of the person whose dues are 
paid off while in the case of salvage hen 
such person is entitled to a right which 

revails over all the interests which are saved 
y the payment.) 

Section 100—Note 30 

1. (’06) 4 Cal L Jour 476 (481, 483) (DB), 
Digambari Debt v. Dhan Kumari Bibt. 

('11) 35 Mad 147 (151) : 10 Ind Cas 347 
( 349 ) (DB), Subarayulu Chetti v. Kamala - 
valli Thayaramma. 

(72) 17 Suth WR 432 (436) (DB), Nista- 
rim Dasi v. Makkanlall Dutt. 

(’87) 10 Mad 283 (288) (FB), Mnttia v. 
Virammal. 

(’26) 13 AIR 1926 All 527 (529) : 96 Ind 
Cas 39 (DB), Kanbaiyalal v. Jangi. 

t(’2 5 ) 12 AIR 1925 Lah 32 (33) : 5 Lah 
375 : 84 Ind Cas 168 (DB), Bbolt Bai 
v. Dtuarka Das. 

( 2 7 ) 14 AIR 1927 Mad 1092 (1092) : 102 
Ind Cas 101, Jamnabhat v. Balakrisbna. 

(’29) 16 AIR 1929 Mad 47 (48) : 117 Ind 
Cas 785 (DB), Gopala v. Parvati Ammal. 

(’ 37 ) 24 AIR 1937 Mad 913 (918) : 177 
Ind Cas 33 (DB), Ramarayudu v. Sitalaksb - 
mamma. 

t (1900) 22 All 326 (327) : 1900 All W N 
97 (DB), Ram Kunwar v. Ram Dai. 

(’ 39 ) 2 6 AIR 1939 All 579 (580) : 184 Ind 


Cas 626 (DB), Durga Prasad v. Mt. Tulsa 
Kuar. 

[See also (’37) 24 AIR 1937 All 5 6 (57) : 
ILR (1937) All 269 : 167 Ind Cas 125 
(DB), J tv ala Prasad v. Mt. Podmawati. 
(Claim of wife for maintenance is not charge 
upon estate of her husband unless fixed and 
charged upon it.) 

( 75) 23 Suth WR 33 (33) (DB), Koomaree 
Debia v. Roy Luchmeeputsingh Babadoor.J 

[But see (’71) 1871 Pun Re No. 7 p. 11 
(n) (DB), Hurdyal v. Mt. Radhan.') 

See also cases cited under Note 5 on S. 39. 

ia. ('86) 13 Cal 336 (343, 344, 345) (DB), 
Kedar Nath Coondoo Chotvdhry v. Heman- 
gini Dassi. 

( 89) 16 Cal 758 (766) : 16 Ind App 115. 
(PC), Hemangini Dost v. Kedar Nath Kundu 
Cbowdhry. (On appeal from 13 Cal 336 
affirmed.) 

(’75) 1 Cal 133 (138) : 2 Ind App 275 
(PC), Baijun Doobay v. Brij Bookun Lalt 
Awusti. 

2. (’16 ) 3 AIR 1916 Pat 252 (254) : 2 Pat 
L Jour 55 : 38 Ind Cas 791 (DB), Brajasun- 
der v. Sarat Kumari. 

3. (’27) 14 AIR 1927 Mad 502 (503) : 101 
Ind Cas 806, Rattamma v. Sesbachalam 
Sarma. [Obiter.') ■ 

(’27) 14 AIR 1927 Lah 883 (883) : 104 
Ind Cas 118, Mt. Parbati v. Firm iviru Mat 
Haveli Ram. 

[See also (’83) 9 Cal 535 (555) : 12 Cat 
L R 465 (DB), Beer Chunder Manikkya v. 
Raj Coomar Nobodeep.') 

4. (’83) 9 Cal 535 (555) : 12 Cal L R 4^5 
(DB), Beer Chunder Manikkya v. Raj Coo¬ 
mar Nobodeep. 

f('o2) 2 6 Mad 792 (796) : 13 Mad L Jour 
258 (DB), Veerasokkaraju v. Paprab. 

(’66) 1866 Agra FB 71 (74) (FB), Zubur - 
dust Khan v. Indurmun. 
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over his widow’s right of maintenance. 5 Therefore, though under S. 39, a right of 
maintenance can be enforced against a transferee with notice or a gratuitous transferee, 
the rule does not apply where the debts having precedence over the right of mainten¬ 
ance, a transfer of the family property is in liquidation of such debts. 6 But if the 
maintenance has been made a charge upon the property it will take precedence over 
the right of a subsequent purchaser of the same property in execution of a money 
•decree even though such decree is in respect of a debt binding on the husband. 7 

See also Notes 2 and 5 on section 39. 


31 . Debts of a deceased Muhammadan.—The unsecured debts of a deceas¬ 
ed Muhammadan are not a charge upon the estate left by him and do not give the 
creditor any priority over a bona fide purchaser for value to whom it has been transferred 
by his heir-at-law. 1 A Muhammadan wife’s claim for dower is exactly on the same 
footing as any other unsecured debt and does not create a charge upon the estate of 
the husband. 2 Thus, in Hamira Bibi v. Zubaida Bibi 3 their Lordships of the Privy 
Council observed : 


[See also (’69) 11 Suth W R O C 21 (23) 
(DB), Nilkant v. Peary Das.'} 

{See however (’74) 14 Beng L R 21 (44) 
(DB), Go pal Narain v. Muddomully .) 

5. ('20) 7 AIR 1920 Mad 722 (722) : 43 
Mad 800 : 59 Ind Cas 398 (DB), Soma- 
sundram v. Unnamalat. (But not over a 
charge created by a decree for maintenance.) 

*K’3o) 17 AIR 1930 Mad 824 (829) : 54 
Mad 132 : 127 Ind Cas 809 (DB), Seetha- 
ramanujacharyulu v. Venkatasubbamma. 

<’27) 14 AIR 1927 Mad 1092 (1093) : 102 
Ind Cas ioi, Jamnabhai Amtual v. Bala- 
krishna. 

f'8i) 5 Bom 99 (109), Narbadabai v. Mahadeo 
{’03) 27 Mad 45 (49, 50) : 12 Mad L Jour 
270 (DB), Jayanti v. Alamclu 
<’27) 14 AIR 1927 Lah 883 (883) : 104 
Ind Cas 118, Mt. Parbati v. Firm Wirumal 
Haveli Ram. 

+ (’78) 2 Bom 494 (505) (FB), Lakshman 
Ramchandra v. Satyabhama Bai. 

<’33) 20 AIR 1933 Lah 901 (904) : 15 Lah 
9; 149 Ind Cas 693 (DB), Mt. Champa 
v. Official Receiver, Karachi. 

6 . +(*78) 2 Bom 494 (498, 499 ) (DB), 
Lakshman Ramchandra v. Satyabhamabai. 

(’15) 2 AIR 1915 Mad 464 (4 66, 470, 471) : 

25 Ind Cas 759 (DB), Krishna v. Sinaponnu. 
{Se* also (’40) 27 AIR 1940 PC11 (14, 15): 
ILR (1940) 1 Cal 255 : ILR (1940) Kar 
P C 33 : 67 Ind App 11 : 185 Ind Cas 234 
(PC), Jadunath Roy v. Parameswar Mullick. 
(Mortgage by A, a Hindu governed by Da- 
yabhaga, in favour of B—A dying leaving 
widow C, and son D — B then suing on his 
- mortgage and buying property in execution 
of his decree on mortgage —B gets the rights 
of A, the original mortgagor and not those 
of D, his son and so, B’s purchase is not 
subject, to the claim for maintenance of C, 
v , the widow—The principle being that the 
purchaser under a mortgage decree gets the 
rights of the mortgagor at the date of the 
' - mortgage and not at date of sale unlike 
** what a purchaser at a sale under a simple 
-’c money decree will get.)) 

• 7 * +.i('a8l 13 AIR 1928 Mad 713 (718): 
- 109 Ina Cas 872 (FB), Thimmanayanim v. 
Venkatappa Nayanim. 


+ ( 3 o) 17 AIR 1930 Mad 824 (S30) : 54 
Mad 132 : 127 Ind Cas 809 (DB), See/hara- 
manujacharyulu v. Venkasubbamma. 

(’20) 7 AIR 1920 Mad 722 (722) : 43 Mad 
800 : 59 Ind Cas 398 (DB), Somasundaram 
v. Unnamalai. 

Section 100—Note 31 

1. (’81) 7 Cal L R 460 (463) (DB), Land 
Mortgage Bank Ltd. v. Bidyadhari Dasi. 

+ (’78) 4 Cal 402 (408) : 5 Ind App 211 
(PC). Bazayet Hossein v. Dooli Chand. 
('29) 16 AIR 1929 Mad 609 (610) : 120 

Ind Cas 889 (DB), Nainar Row then v. 
Pichai Rowthen, 

{See also (’21) 8 AIR 1921 Oudh 150 
(153) : 57 Ind Cas 526, Jadunath Singh v. 
Mt. Afzal Khanan. (The word ’charge’ is 
used in this case in a loose sense.)] 

2. (’26) 13 AIR 1926 Pat 404 (406) : 95 
I. C. 367 (DB), Md. Habibar Rahman v. 
Qasin Husain. 

+ (’42) 29 AIR 1942 Pat 210 (212) : 20 Pat 
798 : 197 Ind Cas 241 (DB), Mahomed 
Zobair v. Mt. Bibi Sahidan. 

('69) 11 Suth WR 212 (213) (DB), Ml. 
Khyratum v. Mt. Amanee. 

(’73) 20 Suth W R 92 (93) (DB), Mt. 
Begum v. Doolee Chand. 

('34) 21 AIR 1934 Oudh 307 (312) : 9 
Luck 7or : 148 Ind Cas 1052 (DB), Md. 
Sadiq Ali v. Fakir Jahan Begum. 

(’84) 1884 All W N 33 ( 33 ) (DB), Narain 
Das v. Alladehi. 

f (23) 10 AIR 1923 All 331 (331) : 45 All 
384 : 73 Ind Cas 977 (DB), Kaneez Fattma 
Begum v. Ram Nanda Dhar. 

(’25) 12 AIR 1925 Oudh 171 (172) : 80 
Ind Cas 692, Zamin v. Tasoduq Alt. 

(34) 21 AIR 1934 Oudh 437 ( 438 );•* x 5 i 
1013, Mt. Ahmadi Begum v. AbuuAuh. 

(’31) 18 AIR 1931 Oudh 63 (65) : 130 Ind 
Cas 113 (DB), Abdul v. Mt. Inaayti Bibi. 

t(’8o) 1880 Pun Re No. 96 P*g? 2 3 i (232) 
(DB), Mt. Makht Bibi v. Gulam Muham¬ 
mad. (Except in the sense that dower is a 
debt payable out of the estate of the deceas¬ 
ed it is not a charge on the estate.) 
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** The dower ranks as a debt, and the wife is entitled, along with other credit- 
turs, to have it satisfied on the death of the husband out of his estate. Her 
right, however, is no greater than that of any other unsecured creditor, except 
that if she lawfully, with the express or implied consent of the husband, or his 
other heirs, obtains possession of the whole or part of his estate, to satisfy her 
claim with the rents and issues accruing therefrom, she is entitled to retain such 
possession until it is satisfied. This is called the widow’s lien for dower, and 
this is the only creditor’s lien of the Mussalman law which has received recog¬ 
nition in the British India Courts and at this Board. ”* 

32 . Nankar and dahyak rights .—Nankar is the assignment of a portion 
of land or the revenue of an estate to the occupant of a zamindari as an allowance 
for his subsistence. 1 A right to receive a cash nankar out of the profits of a zamindari 
is a charge on such zamindari. 2 A cash nankar granted in lieu of the surrender of 
zamindari rights has been held to be an under-proprietary right and a charge on the 
zamindari rights so surrendered. 3 Dahyak or daswant is closely analogous to nankar 
and is also a charge on the property. 4 


(’ 94 ) 1894 Bom P J 173 (DB), Bachabibi 
v. Kamrudin. 

(02) 25 Mad 658 (659) (DB), Ameer Ammal 
v. Sankaranarayanan Chetty. 

[See also (’03) 26 All 28 (34, 36) : i 9°3 
All W N 184 (DB), Bholanath v. Maqbul- 
un-nissa. 

(’70) 13 Suth W R 49 ( 49 , 50) (DB), Mt. 
Mehrun v. Mt. Kubeerul. 

('23) 10 AIR 1923 Pat 72 (76) : 2 Pat 75 : 
68 I. C. 601 (DB), Abdul Rahman v. Walt 
Mahamad. (The right of Muhammadan 
widow to retain possession of her husband’*- 
estate in lieu of dower is strictly speaking 
neither a lieu nor a charge. She has a right 
to transfer the debt coupled with the secu¬ 
rity so as to bind her co-heirs until they 
discharge the debt. She can also during her 
lifetime transfer the right of possession apart 
from the debt but that is a matter between 
herself and her transferee and the transfer 
will not bind her co-heirs after her death.)] 

3 *(T6) 3 AIR 1916 PC 46 (48) : 38 All 
581 : 43 Ind App 294 : 36 Ind Cas 87 

(PC). 

4. See also ('73) 20 Suth W R 92 (93) 
(DB), Mt. Begum v. Doolee Chund. 

( 70) 13 Suth W R 49 (50) (DB), Mt. Meh- 
rum v. Mt. Kubeerul. 

(’04) 1 All L Jour 394 (395) (DB), Mariam 
v. Mazhar Ali. (A Mahomedan widow can¬ 
not by seizing upon her husband’s estate 
create a lien on it for her dower debt.) 

(’23) 10 AIR 1923 All 331 (331) : 45 All 
384 : 73 Ind Cas 977 (DB), Karteez Fatima 
Begum v. Ram Nanda. 

(’25) 12 AIR 1925 Oudh 171 (172) : 80 
Ind Cas 692, Zamin v. Tasadduq Ali. 

('37) 24 AIR 1937 Lah 589 (590) : ILR 
(1937) Lah 149 : 171 Ind Cas 831 (DB), 
Mt. Nawab Begum v. Husain Ali. 

(1855) 6 Moo Ind App 211 (228, 229) (PC), 
Ameeroonnissa v. Mooradoonnissa. 

Section 100—Note 32 

1. The law Lexicon of British India, by P. 
Ram an a th a Aiyer. 


A Manual of Law Terms and Phrases, by K. 
Jagadisa Aiyer. (Nankar is the name given 
to the commission and allowances granted to- 
a zemindar when originally these zemindars- 
were only farmers of revenue and had to 
make payments of the entire collection from 
ryots to the state.) 

2. (’16) 3 AIR 1916 Oudh 129 (130) : 19- 
Oudh Cas 49 : 33 Ind Cas 461, Deputy 
Commissioner, Fyzabad v. Jagjwan Baksh 
Singh. 

3. (’38) 25 AIR 1938 Oudh 84 (85) : 

Luck 746 : 172 Ind Cas 855 (DB), Har 
Narain v. Bank of Upper India. (Taluqdari 
estate, subject to charge of nankar and en¬ 
tered as such in khewats and wajib-ul-arz, 
sold in execution—Decree-holder himself 
auction-purchaser—Auction-purchaser must 
be presumed to have constructive notice of 
charge—Charge is binding on him.) 

(16) 3 AIR 1916 Oudh 176 (176, 177) : 
18 Oudh Cas 380 : 33 Ind Cas 555, Ram 
Jiwan v. Jadunath. (Granted by the decree 
of settlement officer—The payment of nan¬ 
kar or dahyak is not a mere personal right 
but an interest in immovable property— 
After the transfer of the property, it cannot 
be enforced against the original owner but 
can only be enforced against the transferee.) 

(’98) 1 Oudh Cas 163, Rudra Pratab Sah'r 
v. Sheo Charan. 

(T9) 6 AIR 1919 Oudh 403 (404) : 21 
Oudh Cas 327 : 49 Ind Cas 509, Pran Kun- 
war v. Shankar Baksh Singh. 

(T6) 3 AIR 1916 Oudh 129 (130) : *9 
Oudh Cas 49: 33 Ind Cas 461, Deputy 
Commissioner, Fyzabad v. fagjiwan Baksh 
Singh. (Granted by a decree of settlement 
court.) 

4. (’19) 6 AIR 1919 Oudh 403 (404) • 21 
Oudh Cas 327 : 49 Ind Cas 509, Pran Kun- 
war v. Shankar Baksh Singh. (Cash allow¬ 
ance in perpetuity awarded by an order of 

' the Settlement Officer amounting to a tenth 
of the assumed rental.) 
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*101. Any mortgagee of, or person having a charge upon, immove- 
Nom.rp.rin r...p of sub- able property, or any transferee from such mortgagee 
sequrm enonmi.ranee. or charge-holder, may purchase or otherwise acquire 

the rights in the property of the mortgagor or owner, as the case may be, 
without thereby causing the mortgage or charge to be merged as between 
himself and any subsequent mortgagee of, or person having a subsequent 
charge upon, the same propertj'; and no such subsequent mortgagee or 
charge-holder shall be entitled to foreclose or sell such property without 
redeeming the prior mortgage or charge, or otherwise than subject thereto. 


a.Bection 101 was substituted for the original section by Section 51 of the Transfer of 
^Property (Amendment) Act, 1829 (XX of 1929 ). For the text of the old section see 
Note 1 . 

Synopsis 


1 . Scope of the section. 

la. Prior mortgagee purchasing property 
and taking possession—whether his pos¬ 
session is as mortgagee. 

2 . Benefit under the rule of intention must 
be a benefit at the time the charge is 
paid off. 

3 . Renewal of one mortgage by another. 

4 . Mortgagee taking subsequent sale or 
mortgage in discharge of the prior mort¬ 
gage —Later transaction invalid—Effect. 


5 . Mortgagee purchasing portion of mort¬ 
gaged property—Effect. 

6. Purchase at sale in execution of decree 
for rent. 

7 . Extinguishment of mortgage by decree 
of Court. See Note 25 on S. 63 . 

8. Who can claim benefit of section. 

9 . “As between himself and any subsequent 
mortgagee,” etc. 

10 . Charge kept alive—Enforcement. 

11 . Section, if retrospective. 


TOPIC INDICATOR: 


^Extinction of mortgage security See S. 60 , Note 43 . 

By a decree for foreclosure. See S. 60 , By merger. See Note 1 . 

Note 26 . Merger of lesser estate in greater estate. 

By payment of mortgage-debt by mort- See Note 1 . 

gagor. See Note 1 and S. 92 Note 10 . Principle of “keeping alive.” See Note 1 . 
Ey release by the mortgagee of the debt. Rule of intention. See Notes 1 and 2 . 


X. Scope of the section.—It is an important principle of equity 
jurisprudence, that the mere fact of a charge having been paid off does 
not decide the question whether it was extinguished. It is a matter of 
intention of the parties. If the charge is intended to be kept alive it will 
not be extinguished. The intention to keep the charge alive is presumed 
where it is for the benefit of the person paying to do so, for a man is pre¬ 
sumed to act according to his interest . 1 This principle of equity, which 
may be called the rule of intention is, however, not applicable where the 
person paying off a charge is himself personally liable to pay it. x In 
Adams v. Anqell . 2 the leading English case on the point, Jessel, M. R., 
observed as follows: 

“In a Court of Equity, it has always been considered that the 
mere form in which a charge has been paid off does not decide the 


Section—101 Note 1 

1. *f84) 10 Cal 1035 (1046) : 11 Ind App 
123 (PC), Cokuldoss Gopaldas v. Pur - 
anmal Premsukhdas. 

(’28) 15 AIR 1928 All 77 (79) : 50 All 218 : 
108 Ind Cas 728 (DB), Maksud Ali v. 
Abdullah. 

(’20) 7 AIR 1920 Pat 251 (254) : 58 Ind 
Cas' 489, (DB), Baij Nath v. Daleep 

Naraln. m 

(’20) 7 ATR 1920 Mad 389 (390) : 58 Ind 
Cas 493 (DB), MaUreddi v. Gopala. 


(Purchaser of the equity of redemption 
discharging an encumbrance on tha 
property is entitled to the benefit of sub¬ 
rogation.) 

(’ 23 ) 108 Ind Cas 231 ( 233 ) (Mad), Alwar 
Chetty v. Jaqannatha Ayyar. 

(’19) 6 AIR 1919 Mad 542 (544) : 52 Ind 
Cas 842, Chidambaram v. Meenakshi. 

Also see S. 92. Note 2. 

2. *0877) 46 L J Ch 352 (352) : 5 Ch D 

634 : 3e L T 334. 

a T. P.—oe 
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question whether it was intended to be kept alive or not..•.. The 

person who pays off the charge may keep it alive or extinguish it, 
and he may keep it alive either by means of an assignment to a trus¬ 
tee or by a declaration of intention.The intention, however, is 

always to prevail if it is sufficiently expressed or evidenced by the 
surrounding circumstances.” 

In Thorne v. Cann 3 Lord Macnaghten observed: 

“Nothing, I think, is better settled than this—that when the 
owner of an estate pays charges on the estate which he is not per¬ 
sonally liable to pay, the question whether those charges are to be 
considered as extinguished or as kept alive for his benefit is simply 
a question of intention. You may find intention in the deed, or you 
may find it in the circumstances attending the transaction, or you 
may presume an intention from considering whether it is or is not 
for his benefit that the charge should be kept on foot.” 

The equitable rule of intention was applied in England, not only to 
cases where a charge was paid off by a person, but also to cases to which 
the doctrine of merger was applicable. Under the latter doctrine where a 
smaller estate and a larger estate in property became united in the same 
person in the same capacity, as where a charge-holder acquired the owner¬ 
ship in the property, or the owner acquired the charge on the property, 
the lesser estate became merged and extinguished in the greater . 4 Equity, 
however, prevented the merger by applying the rule of intention to such 
cases also . 5 6 

In India the rule of intention was applied by Courts to cases arising 
before the Act was passed, as being in consonance with justice, 
equity and good conscience . 0 In Mohesh Lai v. Mohunt Bawan 


3 . ( 1894 ) 64 LJ Ch 1 (6): 1895 App Cas 
11 : 71 LT 852 . 

4 . Halsbury, Laws oj England, Vol. 13 , 
p. 164 ; Topham, Neiu Law of Property, 
4 th Edn., 1932 , pp. 194 , 195 . 

5 . Halsbury, Laws of England, Vol. 13 , 
p. 146 ; Topham, New Law of Property, 
4 th Edn., 1932 , pp. 194 , 195 . 

(’ 31 ) 18 AIR 1931 Pat 426 ( 431 , 432 ) : 10 
Pat 630 : 135 Ind Cas 85 (DB), Somesh- 
wari v. Maheshwari. (Merger does not 
ipso jure take place on acquisition of 
superior with inferior right—Inferior 
right may be kept alive when manifestly 
for benefit of person having superior 
right.) 

( 18 ) 5 AIR 1918 Pat 651 ( 652 ) : 43 Ind Cas 
449 (DB), Lachanbati Koeri v. Bodhnath 
Tewari. 

(Question of merger of mokarrari right in 
patnitenure is one of intention of). 

( 14 ) 1 AIR 1914 Cal 233 ( 234 ) : 23 Ind Cas 

393 (DB), Gopal Lai v. Sahilendra- 

basini. 

( 15 ) 2 AIR 1915 Cal 452 ( 454 ) : 28 Ind Cas 
314 (DB), Amaloo v. Muksud Ali. 

6. (’ 71 ) 7 Mad HCR 229 ( 231 ) (DB), 

Ramu Naikan v. Subbaraya Mudali. 

(’ 82 ) 1882 All WN 59 ( 59 ) (DB), Muham¬ 
mad Ibrahim v. Tekchand. 

(’ 85 ) 1885 All WN 155 ( 155 ) (DB), Parsi 


v. Girand Singh. 

(’ 83 ) 1883 All WN 40 ( 40 ) (DB), Baldeo 
Prasad v. Baldeo Singh. 

( 85 ) 1885 All WN 21 ( 25 ) (DB), Ajudhia 
Prasad v. Dulari Lai. 

(’ 81 ) 3 All 682 (686, 687 ): 1881 All WN 
53 (DB), Gaya Prasad v. Salik Prasad. 

(’ 82 ) 4 All 196 ( 198 ): 1882 All WN 13 
(DB), Har Prasad v. Bhagwan Das. 
(Mortgagee purchasing in execution of 
money, decree.) 

(’ 82 ) 4 All 518 ( 525 ) : 1882 All W N 118 
(DB), AH Hassan v. Dhirja. 

(’ 85 ) 7 All 568 ( 569 ) : 1885 All W N 112 
(DB), Sirbadh Rai v. Raghunath Pra¬ 
sad. 

(’ 85 ) 7 All 577 ( 579 ): 1885 All WN 115 
(DB), Janki Prasad v. Sri Matra Mau- 
tangui Debia. 

f (’ 82 ) 6 Bom 404 ( 407 ) (FB), Mulchand 
Kuber v. Lallu Trikam. 

(’ 82 ) 6 Bom 561 ( 563 ) (DB), Shantapa v. 
Balapa. (6 Bom 404 (FB) followed.) 

(’ 78 ) 3 Cal 307 ( 311 ) (DB), Golukiutth 
Misser v. Lala Prem Lai. (Tennison v. 
Sweeny, ( 1844 ) 1 Jones & Lot 710 app¬ 
lied.) 

(’ 75 ) 23 Suth WR 338 ( 339 ) (DB), Gopee 
Bhundhoo Shantra v. Kalee Pudo. 

(’ 72 ) 17 Suth WR 480 ( 483 ) (DB),.Wajed 
Hassein v, Hafez Ahmed, 
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Das 7 A took a loan from B in 1872 on a mortgage for Rs. 20,000 of 
which a sum of Rs. 8,000 and odd was for the payment of an 
earlier mortgage of 1869 carrying a higher rate of interest. B 
himself paid off the earlier mortgage out of the consideration 
amount and got back the discharged mortgage-bond. There were no 
mesne incumbrances between A’s mortgage and the earlier mortgage. 
It was held by their Lordships of the Privy Council that the question 
whether a charge paid off was kept alive or extinguished was one of 
intention of the parties, that in the circumstances of the case the in¬ 
tention of the parties was to extinguish the charge, that.i.was^not for 
the benefit of the parties on the date of the advance that the p 
charge, should be kept alive, and that therefore the charge was extin¬ 
guished. In Gokaldas Gopaldas v. Puranmal Premsukh Das A pur¬ 
chased in execution of a money-decree, certain property which was 
already subject to two mortgages x and y. A paidoffxandm a sui 
bv the mortgagee of y in right of his mortgage, claimed to .hold xas a 
shield Their Lordships of the Privy Council held that he was entitled 
to do so They refused to extend to India the rule laid down in Toul- 
min v Stele *that when a person paid off a prior charge with notice 
of an incumbrance, he could not keep the charge alive against the 
-umbrancer. Their Lordships observed: 

“The obvious question to ask in the interests of justice, equi y 
and good conscience is, what was the intention of the party paying oft 
the charge 9 He had a right to extinguish it and a right to keep it 

inve What was his intention? If there is no ^ 

of it, what intention should be ascribed to him? The ordinary rute 
is that a man having a right to act in either of two ways shall be 
assumed to have acted according to his interest. 

Tr, the vear 1882 the Act introduced two provisions in Ss. 74 and 

101 The fomer provided that any subsequent mortgagee paying off a 
1°L The fomer P ro ™“ the ri g hts an d powers of the mort- 

prior mortgage was entdled to In other WO rds, 

+ o merger. It ran as follows. . 

“Where the owner of a charge or other incumbrance on 

immoveable property is or becomes 

PC ? er t’ dfKdarSf v°expi , e^s 11 words 0 of n^ssary "Sation! 

£ut such continuance would be 

for his benefit.” 

The section did not, in terms apply to cases was 

not become absolutely entitled to t e an ^ in a n other cases 

therefore no question of merger. , 101 w h e re a charge or mortgage 

not regarded as covered by Ss. 74 and 101 wnere a cna g 1 

was paid off the general rule of intention was a pplied y_ _- 

* ___ V 


7. (’83) 9 Cal 961 (977) : 10 Ind App 62 
(PC) 

8 . (’84) 10 Cal 1035 (1046) : H Ind App 

126 (PC). (11 Bom HCR 41 and 11 

Sixth WR 491 held not good law.) 

9 . (1817) 36 E R 81 (85, 86) : 3 Mer 210: 

17 RR 67. 


AIR 1931 All 76 ( 81 ) : 133 Ind 
Cas 142 (DB), FazaL Rab v. Manzoor 

Ahmad. (Part owner of equity of redem- 
otion paying off prior mortgage.) 

11 (’ 31 ) P 18 AIR 1931 All 76 ( 81 ) : 133 Ind 

Cas 142 (DB), Fazal Rab v. Manzoor 
Ahmad. (Person himself liable to pay a 
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(a) Where a charge-holder acquired the ownership of the pro¬ 
perty charged and there were no intermediate incumbrances and 
no other circumstances showing that it would be for his benefit to 
keep the charge alive the charge was extinguished by merger. 12 
The case fell within section 101 of the Act as it stood before . the 
amendment of 1929. 


charge cannot, as against the charge- 
holder keep alive a prior charge paid 
off). 

(’ 26 ) 13 AIR 1926 All 653 ( 655 ) : 95 Ind 
Cas 998 (DB), Chhote Lai v. Bansidhar. 
(Subsequent mortgagee by redemption 
of one of the prior mortgages becomes 
entitled to the position of the mortgagee 
redeemed, and he can keep alive the 
prior mortgage that he has redeemed if 
it suits him—He need not have an abso¬ 
lute title to the property.) 

(’ 30 ) 17 AIR 1930 Cal 530 ( 531 ) : 57 Cal 
473 : 123 Ind Cas 413 (DB), Sonaulla 
Karikar v. Abu Sayad Mohomed Ismail. 
(A mortgaged to B and then sold to C— 
He again sold the same property to D 
who paid off B — Held , D can keep alive 
the mortgage against C.) 

(’ 22 ) 9 AIR 1922 All 394 ( 395 ) : 44 All 659 : 
75 Ind Cas 472 (DB), Ram Samp v. 
Ramlal. 

(’ 28 ) 15 AIR 1928 Lah 301 ( 303 ) : 9 Lah 88: 
112 Ind Cas 17 (DB), Fateh Ali v. Gehna. 
(Mortgagee purchasing or acquiring 
subsequent mortgage.) 

(’ 36 ) 23 AIR 1936 Mad 171 ( 175 ) : 69 Mad 
359 : 160 Ind Cas 137 (FB), Lakshmi 
Amvia v. Shankara Naravana. 

12 . ( 13 ) 40 Cal 89 ( 103 ) : 39 Ind App 228 : 
16 Ind Cas 210 ( 212 ) (PC), Bhavani 
Kuwar v. Mathura Prasad Singh. 

(’ 43 ) 30 AIR 1943 Mad 429 ( 431 ) : ILR 
( 1943 ) Mad 531 : 208 Ind Cas 370 (FB), 
Damodarasami Naiken v. Govindarajulu 
Naidu. (Per Patanjali Sastri, J., in the 
Order of Reference : Subsequent mort¬ 
gagee purchasing equity of redemption 
in execution of his decree on mortgage— 
No subsequent incumbrances or any 
other interests such as would operate to 
prevent merger, at the date of sale— 
Mortgagee purchaser cannot afterwards 
be allowed to put forward his own mort¬ 
gage as still subsisting so as to defeat 
charge for contribution claimed by co- 
mortgagor who paid off the entire prior 
mortgage, even if such charge were held 
to arise on the date of payment and not 
on the date of mortgage redeemed, 40 Cal 
89 : 39 Ind App 228 (PC) relied on.) 

(’ 43 ) 30 AIR 1943 Oudh 284 ( 286 , 287 ) : 19 
Luck 17 : 208 Ind Cas 180 (DB), Ghajoor 
Khan v. Badloo. (Mortgagee acquiring 
ownership of property by foreclosure— 
No subsequent mortgage—Mortgage held 
not alive, merely because there was 
contingency of pre-emption suit.) 


( 26 ) 13 AIR 1926 Cal 165 ( 166 , 167 ) : 90 
Ind Cas 746 (DB), Indra Narayan v. 
Tarini Prosad. (Mortgagee purchasing 
in execution of decree on mortgage—No 
rent charge then in existence—Merger 
takes place—He cannot set up the mort¬ 
gage against subsequent purchaser at 
rent sale, 40 Cal 89 : 39 Ind App 228 
(PC), followed.) 

(’ll) 9 Ind Cas 139 ( 140 ) (DB) (Mad), 
Sandaramayya v. Mummareddiyana- 
damma. 

( 16 ) 3 AIR 1916 Mad 875 ( 877 ) : 29 Ind 
Cas 916 (DB), Arumugasundara Maha¬ 
raja Pillai v. Narasimha Aiyar. 

( 17 ) 4 AIR 1917 Mad 536 ( 539 ) : 35 Ind 
Cas 224 (DB), Rajah of Kalahasti v. 
Prayag Dossjee Varu. 

(’ 33 ) 20 AIR 1933 Mad 879 ( 883 ) : 57 Mad 
195 : 148 Ind Cas 1121 (DB), Dasopola i 
v. Narayana Patro. 

(’ 25 ) 12 AIR 1925 Mad 786 ( 787 ) : 87 Ind 
Cas 57 (DB), Balamani Ammal v. Rama 
Aiyar. 

(’ 30 ) 17 AIR 1930 All 311 ( 312 ) : 127 Ind 
Cas 588 (DB), Ali Raja v. Muhammed 
Zafar. 

( 14 ) 1 AIR 1914 Bom 25 ( 26 ) : 38 Bom 
369 : 23 I. C. 121 (DB), Laxman Ganesh 
v. Mathurabai Narayan. 

(’ 24 ) 11 AIR 1924 Lah 377 ( 378 ) : 73 Ind 
Cas 764 (DB), Gobind Sarup v. Kuldip 
Singh. (Mortgagee acquiring equity of 
redemption—No intermediate incum¬ 
brance—Merger takes place.) 

(’ 35 ) 22 AIR 1935 Lah 714 ( 716 ) : 159 I. C. 
1091 (DB), Gokal Chand v. Quandhara 
Singh. (Mortgagee purchasing equity of 
redemption—Purchase made in benami- 
dar’s name—Merger takfes place.) 

( 15 ) 2 AIR 1915 All 359 ( 359 ) : 31 Ind Cas 
891 (DB), Jawahir Mai v. Udai Ram. 

( 13 ) 18 Ind Cas 99 ( 100 ) (All), Baldeo Pra¬ 
sad v. Mahabir Prasad. 

(’ 35 ) 22 AIR 1935 All 770 ( 771 ) : 157 Ind 
Cas 1099 , Sundarlel v. Rahat Ali. 

(’ 85 ) 1885 All W N 210 ( 211 ) (DB), 

Khwaia Bakhsh v. Imaman. 

(’ 06 ) 1906 All W N 190 ( 190 ), Ram Nidh 
v. Ishar Dayal. 

( 22 ) 9 AIR 3922 Bom 211 ( 212 ) : 46 Bom 
1009 : 70 Ind Cas 912 (DB), Bat Reva 
v. Valimahomed Myamahomed. 

(’ 94 ) 18 Bom 348 ( 354 ) (DB), Bapu v. 
Mahadaji. 

(’ 30 ) 17 AIR 1930 Lah 620 ( 623 ) : 123 Ind 
Cas 296 (DB), Lakhmi Chand v. Partap 
Singh. (Purchase of equity of redemp- 
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(b) Where a charge-holder acquired the ownership of the pro¬ 
perty charged and there were intermediate incumbrances or other 
circumstances rendering it beneficial for him to keep the charge 
alive, the charge was not extinguished. 13 If even in such a case 
th e intention was clear to extinguish the charge, it was extinguish. 14 
This case also fell within the old S. 101. 


tion by mortgagee—No intermediate 

mortgage—Presumption of merger.) 

(’09) 1909 Pun Re No. 59 , p. 2ul (203) : 2 
Ind Cas 949 (950) (DB), Sri Ram v. 

Ramji Das. 

(’10) 6 Ind Cas 764 (766) (DB) (Mad), 
Ponnamal v. Kalithitta Mudali . 

13. (’80) 5 Cal L R 29 (32) (DB), 
Bissen Doss Singh v. Sheo Prosad Singh. 
(’04) 1 All L Jour 288 (291) (DB), Kadir 
Buksh v. Jwala Prasad. (Purchase of 
equity of redemption by puisne mortgagee 
—No extinguishment against prior mort¬ 
gagee.) 

(’30) 17 AIR 1930 Cal 335 (337) : 57 Cal 
82 : 125 Ind Cas 661 (DB), Mangtulal 
v. Upendra Mohan Pal. (Mortgagee 
purchasing properly can keep alive the 
mortgage against subsequent lessee.) 

(’24) 11 AIR 1924 Mad 103 (103) : 75 Ind 
Cas 1016 (DB), Thiruvadi Ayyangar v. 
P. Janaki. 

(’04) 7 Oudh Cas 330 (332), Najju Knan 

v. Ram Bali. „ , _ 

(’19) 6 AIR 1919 Pat 53 (54) : 51 Ind Cas 
758 (DB), Siva Narayan Ram v. Hari 

Narayan. , _ , 

(’26) 13 AIR 1926 Pat 478 (480) : 97 Ind 
Cas 205 (DB), Maharaj Bahadur Singh 
v. A. H. Forbes. 

(’16) 3 AIR 1916 Mad 859 (861) : 38 Mad 
18 : 16 Ind Cas 877 (DB), Syed Ibrahim 

Sahib v. Arumugathayee. 

(’34) 21 AIR 1934 Pat 70 (73) : 155 Ind Cas 
663, Ramnandan Prasad v. Ram Das. 

(’32) 19 AIR 1932 Pat 332 (334) : 140 Ind 
Cas 104 (DB), Sripat Singh v. Naresh 
Chandra. (Heir of assignee of prior 
mortgagee and mortgagor same—Heirs 

can claim priority.) -o 

(*34) 21 AIR 1934 Pat 134 (138) : 13 Pat 

200 : 153 Ind Cas 412 (DB), Chanda 

Btbt v. Mohan Ram. 

(’22) 9 AIR 1922 PC 11 (13) : 48 Ind App 
465 # : 43 All 469 : 65 Ind Cas 151 CPC)* 
Mt. Sukhl v. Ghulam Safdar Khan. 
(Auction-purchaser in execution of 

237 (238) : 38 Ind 
Cas 573 (DB), Ghulam Safdar Khan v, 

(’23^10 AIR 1923 All 457 (457) : 74 Ind Cas 

( ^ (DB). Phv.1 C hand v 
(10) 32 All 1 (3) : j Ind Cas 810 (811) 
fDB) Baldeo Prasad v. Uman Shankar. 
(*23) 10 AIR 1923 Pat 581 (584) : 75 Ind 
Cas 305 (DB), Ketho Prasad v. Lakhu 

R«la * - ~ 


(’ 32 ) 19 . AIR 1932 Lah 237 ( 238 ) : 138 Ind 
Cas 699 (DB) Makhan Mai v. Gokal 
Chand. 

(’ 22 ) 9 AIR 1922 All 394 ( 395 ) : 44 All 
659 : 75 Ind Cas 472 (DB), Ram Sarup 
v. Ram Lai. 

(’ 14 ) 1 AIR 1914 Bom 268 ( 270 ) : 38 Bora 
24 : 21 Ind Cas 39 (DB), Shankar Ven- 
katesh v. Sadashiv Mahadji. 

(’ 32 ) 19 AIR 1 S 32 Cal 772 ( 773 ) : 140 Ind 
Cas 589 (DB), Upendra Na'.h v. Saroda 
Prosad. (Mortgagee purchasing.) 

(’ 04 ) 31 Cal 370 ( 372 ) (DB), Gunindra 

Prasad v. Baijnath Singh. (Purchase by 
mortgagee of mortgaged property along 
with others, does not extinguish mort- 

( ! 33 ) 20 AIR 1933 All 412 ( 413 ) : 145 Ind 
Cas 304 (DB), Sarda Prasad v. Kanhai 
Lai. 

(’ 32 ) 19 AIR 1932 Rang 197 ( 200 ) : 10 Rang 
465 : 140 Ind Cas 156 , Ko Po Kun v. C. A. 
M. A. L. Firm. 

(’ 32 ) 19 AIR 1932 Mad 84 ( 85 ) : 136 Ind 
Cas 305 , Abdul Majid Sah*b v. Aruna- 
chala Mudaliar. 

(’ 14 ) 1 AIR 1914 Sind 131 ( 133 ) : 8 Sind 
L R 264 : 28 Ind Cas 67 (DB), Mt. 
Chandulbai v. Basaramal Topanmdl. 

(’ 24 ) 11 AIR 1924 Nag 266 ( 268 ) : 20 Nag 
L R 115 : 87 Ind Cas 87 , Laxman Singh v. 

m 

Janardhan. 

(’ 30 ) 17 AIR 1930 Nag 166 ( 171 ) : 127 Ind 
Cas 881 , Sheoji v. Bhasker. 

(' 32 ) 19 AIR 1932 Lah 56 ( 57 ) : 135 Ind Cas 
201 , Gurdit Singh v. Huknmat Rai. (Pro¬ 
perty mortgaged twice—First mortgagee 
buying property in execution of a money 
decree—Court ordering it to be sold sub¬ 
ject to both mortgages but sale certificate 
and proclamation mentioned only the 
subsequent encumbrance—Omission was 
held not capable of raising presumption 
that prior mortgagee gave up his charge 

on the property.) — , 

(’ 27 ) 14 AIR 1927 Oudh 341 ( 343 ) : 103 Ind 
Cas 802 (DB), Hanivant Ram v. Ram 

(’m™ AIR 1917 All 309 ( 311 ) : 39 All 74 : 
37 Ind Cas 4 (DB), Jamanadei v. Lala- 

14 ™T’ 28 ) 15 AIR 1928 Mad 1109 ( 1111 , 
1112 ) : 113 Ind Cas 666 (DB), Rama- 
swami v. Gopalasubba. 

(’ 23 ) 10 AIR 1923 Oudh 121 ( 122 ) : 28 Oudh 
Cas 289 : 74 Ind Cas 360 , Kalloo Singh 
v. Bakhtawar Singh. 

ISee also i’24) 11 AIR 1924 Oudh 1 (9) : 74 
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. (c) Where the owner of property acquired a charge upon it 
and there were no incumbrances and no other benefit by keeping 
the charge alive, the charge was extinguish by merger. 15 But 
where the owner (not being the mortgagor himself) acquired a 
charge thereon and there were intermediate incumbrances, or\ it 
was otherwise for his benefit to keep the charge alive, it was not 
extinguished. 16 These cases also were held to come within the old 
S. 101, 17 though a contrary view was expressed in the undermen¬ 
tioned case 18 that the matter was governed not by S. 101 but by 
the general doctrine of merger. The same principles applied where 
the owner of property subject to several mortgages (not being the 
mortgagor himself or a person personally liable to pay them) paid 
off an earlier mortgage. On such payment, he was held entitled 
to treat himself as buying the charge and was thus reduced to the 
position of an owner of property acquiring a charge thereon, and 
the question whether the charge was extinguished by the rule of 
merger was one of intention under S. 101 of the Act. In Mali 
Reddi Ayyareddi v. Gopala Krishnayya 19 their Lordships of the 
Privy Council observed as follows: 


“It is now settled law that where in India there are several 
mortgages on a property, the owner of the property, subject 
to mortgages, may if he pays off an earlier charge, treat him¬ 
self as buying it and stand in the same position as his vendor, 
or to put it in another way, he may keep the incumbrance alive 
for his benefit and thus come in before a later mortgagee. This 
rule would not apply if the owner of the property had coven¬ 
anted to pay the later mortgage-debt.... It is further to be 
presumed, and indeed the Statute so enacts (Transfer of Pro¬ 
perty Act, S. 101) that if there is no indication to the contrary 
the owner has intended to have kept alive the previous charge 
if it would be for his benefit.” 

Where therefore an owner of property (not being himself under a 
personal liability to pay the debt) paid off an earlier mortgage, he 
was held entitled to keep the charge alive, if there were intermedi¬ 
ate incumbrances or it was otherwise for his benefit to do so. 20 


Ind Cas 503 (DB), Baldeo Singh v. Dy. 
Commissioner . KheriJ 

15 . (’ 15 ) 2 AIR 1915 All 242 ( 243 ) : 37 
All 309 : 28 Ind Cas 973 (DB), Badan v. 
Murari Lai. 

16 . ( 15 ) 2 AIR 1915 All 242 ( 243 ) : 37 All 
309 : 28 Ind Cas 973 (DB), Badan v. 
Murari Lai. 

C 34 ) 21 AIR 1934 Lah 143 ( 144 ) : 154 Ind 
Cas 695 , Radha Kishan v. Fakhniddin. 
(Representative of a mortgagor purchas¬ 
ing the mortgagee rights.) 

17 . (’ 42 ) 29 AIR 1942 Mad 558 ( 562 ) : 202 
Ind 697 (DB), Venkatalingama v. Para- 
thasarathy. 

(Question in the case was the applica¬ 
bility of the old S. 101 . AIR 1915 All 242 : 
37 All 309 dissented from.) 

18 . ( 15 ) 2 AIR 1915 All 242 ( 242 ) : 37 All 
309 : 28 Ind Cas 973 (DB), Badan v. 
Murarilal. 

19. (’24) 11 AiR 1924 P C 36 (38) : *47 


Mad 190 : 51 Ind App 140 : 79 Ind Cas 
592 (PC). 

20 . (’ 26 ) 1*3 AIR 1926 Lah 430 ( 430 ) : 7 
Lah 212 : 94 Ind Cas 152 (DB), Mehl 
Singh v. Amar Nath. (Owner paying off 
earlier mortgage.) 

( 17 ) 4 AIR 1917 Pat 417 ( 418 ) : 39 Ind 
Cas 500 (DB), Mahahir Prasad v. Bibi 
Nagin. 

(’ 30 ) 17 AIR 1930 Cal 572 ( 573 , 574 ) : 128 
Ind Cas 192 (DB), Kalimuddin Shaik v. 
Baidyanath Saha. (Property mortgaged 
twice—Purchase by A having no know¬ 
ledge of second mortgage —A paying off 
first mortgage—First mortgage is kept 
alive.) 

( 13 ) 18 Ind Cas 704 ( 705 ) (DB) (All), 

Jamiunnissa v. Pitambar Das. 

(’ 22 ) 9 AIR 1922 Lah 275 ( 276 ) : 3 Lah 99 : 
63 Ind Cas 760 (DB), Bar Singh v. Hazra 
Singh. 
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(d) where a person advanced money to a mortgagor for the 
purpose of paying off a prior mortgage, and took a sale or mortgage 
of the properties in consideration of such advance, the question 
whether the mortgage paid off was kept alive for his benefit was 
regarded as one depending on the intention of the parties. 21 

(c) A person who had covenanted to pay the debt or was other- 


21. (’12) 39 Cal 527 (555) : 39 Ind App 68 : 
14 Ind Cas 496 (503) (PC), Mahomed 
Ibrahim Hossein Khan v. Ambika Per- 
shad Singh. 

(’25) 12 AIR 1925 Mad 1217 (1217) : 90 Ind 
Cas 767, Tiruvengadam Pillai v. Saba- 
pathi Pillai. 

(’24) 11 AIR 1924 Mad 103 (103) : 75 Ind 
Cas 1016 (DB), Thiruwadi Ayyangar v. 
P. Janki. 

(’06) 33 Cal 1133 (1155) : 4 Cal L Jour 121 
(DB), Jagatdhar Narain v. Brown. 

(’02) 29 Cal 154 (165) : 29 Ind App 9 (PC) 
Dinobandhu Shaw Chowdhry v. Jogmoya 
Dasi. (On the facts it was held that the 
intention was to keep the mortgages paid 
off alive. 3 C W N 153 affirmed on ap¬ 
peal.) 

(’22) 9 AIR 1922 Pat 181 (182) : 1 Pat 332 : 
67 Ind Cas 221 (DB), Ram Narain Lai 
v. Sahadeo Singh. (Intention held to be 
to keep it alive.) 

(’28) 15 AIR 1928 Rang 287 (288) : 6 Rang 
488 : 113 Ind Cas 809 (DB), Natchiappu 
Chettiar v. Ko Tha Zan. (Do.) 

(’20) 7 AIR 1920 Mad 941 (943) : 58 Ind 
Cas 813 (DB), Chidambara Nadan v. 
Muni Nagendrayyan. (Do.) 

(’14) 1 AIR 1914 Mad 693 (694) : 21 I. C. 
978 (DB), Subramania Pillai v. Palani- 
appa Mudali. (Do.) 

(’06) 29 Mad 37 (39, 41) (DB), Vanvuka- 
linga Mudali v. Chidambara , Chatty. 
(Presumption is of intention to keep it 

alive.) 

(’19) 6 AIR 1919 Mad 818 (819) : 47 Ind Cas 
882 (DB), Rama Rao v. Mandachalugat 

(Do.) 

(’18) 5 AIR 1918 Mad 333 (334) : 43 Ind 
Cas 714 (DB), Suppu Sekkayya Bhattar 
v. Suppu Bhattar. (Do.) 

(’97) 20 Mad 486 (486, 487) : 7 Mad L Jour 
198 (DB), Pumamal Chand v. Venkata 
Sabbarayulu. (Do.) 

(’10) 7 Ind Cas 473 (473) (DB) (Cal), Tara 
Protad Mandal v. Kristo Prosad Panda. 


(’12)°34 All 102 (103) : 12 Ind Cas 607 (608) 
(DB). Gur Narain v. Shadi Lai. (Do.) 
(’26) 13 AIR 1926 Mad 1082 (1083) : 97 
Ind Cas 932 (DB), Prakasa Rao v. Ram - 


(’ST 15 Am 1928 Pat 195 (196) : 108 Ind 
Cas 95 (DB), Ram Doss v. Ramnandan. 

(’29M6 Am 929 Pat 325 (327) : 8 Pat 360 : 
118 Ind Cas 730 (DB), Lhirga Mtssxr v. 
Baijnath Saran. (Do.) 


(’ 13 ) 18 Ind Cas 784 ( 488 ) (DB), (Low Bur;, 
Nachiappa Chetty v. Periacuppan Chetty. 
(Do.) 

(’ 33 ) 20 AIR 1933 Lah 1000 ( 1001 ) : 145 
Ind Cas 719 , Pal Singh v. Sunder Singh. 
(Do.) 

(’ 02 ) 29 Cal 25 ( 30 ) (DB), Bhikku v. Shujat 
Ali. (Do.) 

( 13 ) 18 Ind 945 ( 945 ) (DB) (All), Lajja 
Ram v. Guru Baksh. (Do.) 

( 16 ) 3 AIR 1916 All 81 ( 82 ) : 38 All 502 : 
35 Ind Cas 732 (DB), Udit Narayan v. 
Ashrafi. (Do.) 

(’ 31 ) 18 AIR 1931 Bom 545 ( 546 ) : 135 Ind 
Cas 489 (DB), Allisaheb v. Shesho Go- 
vind. (Do.) 

(' 27 ) 14 AIR 1927 All 211 ( 212 ) : 49 All 233 : 
101 Ind Cas 409 (DB), Madho Singh v. 
Pancham Singh. (Do.) 

(’ 91 ) 13 All 581 ( 584 , 585 ) : 1891 All W N 
193 (SB), Tulsa v. Khub Chand. (Do.) 

(’ 34 ) 21 AIR 1934 Lah 806 ( 806 , 807 ) : 154 
Ind Cas 706 , Abdul Majid v. Bhagwant 
Kishore. (29 Cal 154 : 29 Ind App 9 (PC) 
referred to.) 

(’ 14 ) 1 A I R 1914 All 443 ( 444 ) : 23 Ind 
Cas 827 (DB), Har Narain v. Har Prasad !. 
(Prior usufructuary mortgage paid ou 
but mortgagor, and not the person pay¬ 
ing, getting into possession— Held that 
intention was to extinguish the mort- 

gggg # j 

(’ 09 ) 5 Low Bur Rul 138 ( 140 ) : 4 Ind Cas 
1032 ( 1034 ) (DB), Soobrarnanian Chetty 
v. Aga Rajai Ali. (Presumption is 10 
keep it alive.) 

(’ 36 ) 23 Am 1936 Cal 313 ( 314 , 315 ) : 166 
Ind Cas 788 , Rajani Nath v. Ennatah 
Howladar. (Do) 

(' 30 ) 17 AIR 1930 Lah 1063 ( 1065 ) : 130 
Tnd Cas 49 (DB), Gopal Singh v. Ladha 
Mai. 

[See also (’ 21 ) 8 AIR 1921 Cal 781 ( 782 ; : 
64 Ind Cas 266 (DB), Alt Mahomed. 
Khan v. Maharaj Bepari. (Intention is 
to keep it alive—Where, however, oppor¬ 
tunity to meet the presumption was not 
given in first two Courts by the question 
not being opened, the presumption can¬ 
not be acted upon in second appeal.) 

(’ll) 12 Ind Cas 805 ( 806 ) (Low Bur), 
Maung Paw v. Maung San U. (X pay¬ 
ing off a mortgage with the knowledge 
of mortgagor—Valid assignment of mort¬ 
gage not made— X becomes equitable 
transferee and can look to the mortgage 
property for his money.)] 

Also see S. 92, Note 19. 



NO MERGER IN CASE OF SUBSEQUENT ENCUMBRANCE 


157G [S 101 Ml] 


wise personally liable to pay the debt could not, by Paying °A a 
orior charge keep it alive as against the former. Thus, the 
mortgagor who had effected two mortgages on the same property 
wuld not by paying off one of them, keep it alive against the 
other. 23 So also a person who had undertaken to pay mortgages x 
and y could not pay off x and keep it alive against y. 

Where a person vaid off a prior charge on the property and was 
entitled under the rule of intention to keep the charge alive for his be¬ 
nefit he stepped into the shoes of the charge-holder who was paid off. 
In other words he was subrogated to the rights of the prior charge- hold¬ 
er But where the mortgagee or charge-holder or incumbrancer him- 
seif acquired the ownership of the property, there was no- question of 
any subrogation or substitution of one person to the rights of another, 
but it was merely a question of keeping alive the mortgage. 

By the introduction of the new S. 92 and the sub^itution of the nqw 
S. 101 for the old section, the Legislature has abolished the rule of in¬ 
tention in cases falling within their scope. A right of subrogation to the 
rights of a mortgagee does not now depend upon any rule of intention, 
but is governed by the terms of S. 92. 26 Where a mortgagee or a.per¬ 
son having a charge upon immovable property purchases or ; acquires 
the rights in the property, the question whether the mortgage or charge 
is kevt alive (there being no question of subrogation in such a easel does 
not also depend upon any rule of intention. The section declares that 
there shall be no merger as between the mortgagee and any subsequent 
mortgagee or charge-holder of the same property. 26 


22 . (' 21 ) 11 AIR 1921 P C 36 ( 33 ) : 47 Mad 
190 : 51 Incl Apn 140 : 79 Ind Car. 592 
(PC), Malireddi Ayyaveddi v. Gcpala- 
krishnayya. 

[See also (’ 81 ) 7 Mad 127 ( 127 ) (D 3 ), 
Krishna v. Narayana. (Purchase sub¬ 
ject to two mortgages—Purchaser pay¬ 
ing off first is not entitled to priority 
unless he has kept the first mortgage 
outstanding.) ] 

23 . (’ 15 ) 2 AIR 1915 All 242 ( 243 ) : 37 All 
309 : 23 Ind Cas 973 (DB), Badan v. 
Murarilal. (The rule of intention is 
founded on equity and is not applied 
where A having created a charge him¬ 
self acquires or pays off an earlier 
charge.) 

( 06 ) 29 Mad 113 ( 114 ) (DB), Manjhappa 
v. Krishnayya. 

(’ 85 ) 7 All 864 (8G6) : 1885 All W N 275 
(DB), Fadhey Lai v. Mahesh Prasad. 
(The ground on which the decision was 
rested in this case was. however, that it 
would be fraud for the owner or his 
heirs to set up the charge as against the 
subsequent-encumbrancer.) 

[See also (’ 07 ) 5 Cal L Jour 95 (991 (DB), 
Bha'a Chowdhury v. Chuni Lai Marwari. 
(Mortgagor purchasing at court-auc¬ 
tion.)] 

24 . ( 85 ) 1885 All W N 130 ( 131 ) (DB), 
Nathu v. Bindraban. 

(’ 23 ) 13 A I R 1925 Nag 321 ( 322 ) : 93 Ind 
Cas 95 (DB), Kasturchand v. Singhai 


Raianchand. 

’ 24 ) 11 ATR 1924 Mad 103 ( 104 ) : 75 Ind 
Cas 1016 (DB), Thiruwadi Ayyangar v. 

’ 32 ) J l3Q k lnd Cas 824 ( 824 ) (DB) (All), 
Ealbhaddar Vpadhva v. Sheo Mangal. 

’ 30 ) 123 Ind Cas 687 (688) (All), Ahmad 
Hussain v. lbrar Husain. (33 All 101 
(FB) and AIR 1923 All 509 followed.) 

’ll) 33 All 101 ( 104 ) : 7 Ind Cas 290 ( 291 ) 
(FB), Muhammad Sadiqi v. Ghaus Mu - 

'ISlTfl R 1916 Cal 801 ( 892 ) : 43 Cal 
69 : 31 Ind Cas 22 (DB), Har Shiam v. 
Shyamlal Sahu. 

’ 05 ) 2 Cal L Jour 288 ( 295 , 296 ) (DB), 
Surjiram Marwari v. Barhamdeo Per - 

’ 09) d '2 Ind Cas 207 ( 208 ) (All), Dalip Rai 
v. Birnaik Rai. 

’ 36 ) 23 ATR 1936 Mad 171 ( 172 ) : 59 Mad 
359 : 160 Ind Cas 137 (FB), Lakshmt 
Amma v. Shankara. 

’ 23 ) 15 A I R 1928 All 77 ( 79 ) : 50 All 218 : 
108 Ind Cas 728 (DB). Maksud Ali Khan 
v. Sheikh Abdullah Khan. 

Biit see (’ 22 ) 19 AIR 1932 All 489 ( 491 ) : 
54 All 897 : 139 I. C. 107 (FB), Tot a Ram 
v. Fam Lai.] 

. S°e (’ 33 ) 29 AIR 1933 Nag 155 ( 155 ) : 
30 Nag L R 164 : 144 Ind Cas 989 , Mohan 
Lai v. Mahomad Su~at. 

. (’ 48 ) 35 A I R 1948 Bom 379 ( 380 ) of 
Gu 7 amkhaja Mahamad v. Pandharinaih* 
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But the section does not provide for a case of an owner of property 
acquiring a charge on the property 27 as, by inheritance. Nor does it 
provide for a case where a mortgagee acquires the ownership of the 
property and it is for his benefit to keep it alive, though there are no 
subsequent incumbrances. In such cases it is conceived that the rule 
of intention will still be applicable. 27 * In the undermentioned case, 28 
however, the High Court of Bombay has held that a mortgagee acquir¬ 
ing the rights in the property cannot, under the present section, keep 
alive the mortgage, if there is no intermediate incumbrance on the pro¬ 
perty, even if it would be otherwise for his benefit to keep it alive. It 
is submitted that this view is not correct. The section merely says that 
there shall, in the circumstances specified in the section, be no merger 
as against subsequent incumbrancers. It does not say that in all other 
cases where a mortgagee acquires the property there shall be merger. 
In the case noted below the view has been expressed that the only case 
in which it is to the benefit of a mortgagee or charge-holder to keep an 
encumbrance above is when it is necessary as a defence against a subse¬ 
quent encumbrance. 28 *. 


It will thus be seen that the section is only concerned with saying 
that the doctrine of merger shall not apply in the cases specified. It 
does not touch the general question as to when merger will take place 
under the law or when it will not take place. 28h It is conceived that 


[Prior mortgagee purchasing mortgaged 
property in execution of money decree 
obtained by third party and entering into 
possession—Prior mortgage is kept alive 
as against subsequent mortgagee.] 

(’40) 27 AIR 1940 Pat 64 (65) : 184 Ind Cas 
825, Surya Narain v. Ram Tarak. 

[See however (’43) 30 AIR 1943 All 156 
(157) : I L R (1943) All 444 : 255 Ind 
Cas 142 (DB), Madan Mohan y. Nand 
Ram. (It cannot be said that it is not 
possible for the parties to contract them¬ 
selves out of this provision of law. But 
a contract which does operate to deprive 
the prior mortgagee purchaser of his 
charge upon the property when he be¬ 
comes the owner of it under a sale would 
have to be a very clear one. A mere 
mention of the amounts due upon the 
prior mortgages at the time of the sale 
would not be sufficient to justify the 
conclusion that it was the intention of 
the parties that the rights of the prior 
mortgagee should be merged in the 
rights of the vendee.)] 

27. See (’42) 29 AIR 1942 Nag 33 (35) : 
ILR (1942) Nag 309 : 199 Ind Cas 814 
(DB). Nemasao Laxman v. Madhorao 


ISee^a’to ('42) 29 AIR 1942 All 175 (181) : 
I L R (1942) All 259 : 210 Ind Cas 239 
(DB), Mahomed Abdul Samad v. Gir- 
dhari Lai. (NOTE—In this case, a Hindu 
widow mortgaged her husband s estate 
—The mortgagee then transferred the 
mortgage to her—Such a case is not pro¬ 
vided for by this section.)] 
gu!r V4Z) 30 AIB 1343 Oudh 407 (408, 


409 ) : 19 Luck 250 : 259 Ind Cas 23 (DB), 
Ram Sahai v. Mahabir Singh. (Subse¬ 
quent permanent lessee—Prior mort¬ 
gagee purchasing property—Intention to 
keep alive mortgage—Prior mortgage is 
enforceable against lessee.) 

28 . (’ 42 ) 29 AIR 1942 Bom 95 ( 96 ) : 199 
Ind Cas 723 (DB), Baswannewa v. Dod- 
gowda. 

[Sec also (’ 43 ) 30 AIR 1943 Mad 429 ( 430 ) : 
ILR ( 1943 ) Mad 531 : 258 Ind Cas 370 
(FB), Damodarasami Naicken v. Govin- 
darajulu Naidu. (Per Patanjali Sastri, J., 
in the Order of Reference : Under the 
present S. 101 , it is clear that the mort¬ 
gagee purchaser would not be entitled 
to treat the mortgage as subsisting, as 
the section prevents merger only in cases 
where a subsequent encumbrance on the 
property is outstanding—Subsequent 
mortgagee acquiring equity of redemp¬ 
tion in execution of his mortgage decree 
—No subsequent encumbrance in exis¬ 
tence at the date of purchase—Mortgagee 
purchaser cannot treat his mortgage as 
alive so as to de r eat the charge for con¬ 
tribution claimed by co-mortgagor who 
has redeemed the prior mortgage.)] 

28a. (’47) 34 1947 All 214 (221) : ILR 
(1946) All 375 : 222 Ind Cas 632 (DB), 
Ram Narain Singh v. Nawab Singh. 

28b. (’45) 32 AIR 1945 Bom 116 (118. 119) J 
219 Ind Cas 75, Devi Chand v. Chinta- 
man. 

[In enacting amended S. 101 Legislature 
has adopted the simple rule that the 
existence of a subsequent incumbrance 
prevents a merger—But it was not the 
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the general English doctrine set forth above will apply in India also 
subject to statutory exceptions such as that contained in this section. 
As noted already, it is essential for the application of the principle of 
merger that the two estates must become united in the same person in 
the same capacity. Otherwise, there would be no merger. Thus, were 
a Hindu widow mortgages her husband’s property and then the mort¬ 
gagee transfers to her, in her individual and independent capacity, the 
motgagee right, there would be no merger and the widow’s personal 
heirs would inherit the mortgagee right after her death while the equity 
of redemption would devolve on her husband’s heirs. 29 See also S. Ill, 
Note 7. 

Where property is sold for arrears of revenue, the sale is free of all 
encumbrances. If a mortgagee of the property purchases the property 
at such a sale, there is no merger as there is no question of the mort¬ 
gagee acquiring the equity of redemption in such a case. 30 

la. Prior mortgagee purchasing property and taking possession— 
whether his possession is a mortgagee.— Where a prior mortgagee pur¬ 
chases the mortgaged property in execution of a money decree obtained 
by a third party against the mortgagor and enters into possession of 
the property, it has -been held that as between himself and the puisne 
mortgagee (against whom the mortgage is kept alive under this section) 
the prior mortgagee is liable to account for rents and profits of the pro¬ 
perty though he is entitled to interest on the mortgage money. (See 
also S. 76 Note 5) 1 (see also Note 10). 


2. Benefit under the rule of intention must be a benefit at the time 
the charge is paid off.—As has been seen in Note 1, an intention to keep 
alive a charge in favour of a party will, under the rule of intention, be 
presumed if it is for the benefit of the party that is should be kept alive. 
But whether it is for the benefit of the party to keep a charge alive 
must be decided with reference to the circumstances existing at the time 
the charge is paid off, or the union of interests takes place, for other¬ 
wise the nature of the title will remain in suspense for an indefinite 


period. 1 Thus, the possibility of a 

intention of the Legislature to amend or 
alter the old law as to the union of two 
estates which occurred when the mort¬ 
gagee acquired the rights of the mort¬ 
gagor and vice versa—Charge created in 
creditor’s favour in respect of his debt— 
Charge-holder purchasing charged pro¬ 
perty in execution of decree against 
debtor—Charge as well as debt are ex¬ 
tinguished—Creditor cannot claim to 
proceed against debtor personally for the 
debt. AIR 1941 Bom 90 : ILR (1941) 
Bom. 299 (F.B.) Disting.] 

29. (’42) 29 Am 1942 AH 175 (184) : ILR 
(1942) All 259 : 200 Ind Cas 269 (DB), 
Mahomed Abdul Samad v. Girdhari Lai. 

30. (’45) 32 Am 1945 Nag 289 (291) : 
ILR (1945) Nag 643 (DB), Ratanlal Har- 
lalji v. Sagarbai. 

[Hence the debt is not extinguished by 
such purchase and the mortgagee’s right 
to proceed against the debtor for the 
balance of the debt is not affected.] 


future claim for pre-emption is not 

Section—101 Note la. 

1. (’48) 35 Am 1948 Bom 379 (380), Ghu- 
lam Khaja Mahamad v. Pandharinath. 
(Am 1918 Mad 103: 41 Mad 513 Foil. 
Am 1916 Mad 859 : 38 Mad 18 Ref.) 

[The rents and profits enjoyed by him 
after his entry into possession cannot be 
set-off as equivalent to interest due for 
the period of possession, but must be 
accounted for and deducted from the 
amount payable to him by the puisne 
mortgagee. The prior mortgagee is lia¬ 
ble to render an account of the income 
realised by him from the mortgaged 
property, but he would be entitled to 
interest on his mortgage amount.] 
Section—101 Note 2 

1. (’43) 30 Am 1943 Mad 429 (431) : ILR 
(1943) Mad 531 : 208 Ind Cas 370 (FB), 
Damodarasami Naicken v. Govindarajulu 
Naidu. (Per Patanjali Sastri, J., in the 
Order of Reference : Subsequent mort¬ 
gagee purchasing equity of redemption 
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r v,, 

Safari, 

a circumstance from which it can be said that it i^f®r the benefit of the^*[ 
person paying off a charge to keep it alive. 2 



The existence of an intermediate incumbrance is a circumstance 
which will render it beneficial to a party paying off a charge to keep 
it alive. But it is one of such circumstances. 3 The fact, for instance, 
that a property is, at the time of the transaction under attachment, is 
another circumstance which will render it beneficial to a party to keep 
the charge alive. (See Note 4.) 


3. Renewal of one mortgage by another.—A renewal of one mort¬ 
gage by another does not necessarily extinguish the prior security. The 
rule of intention applies to such cases and the prior mortgage will re¬ 
main if it is for the benefit of the party renewing, to keep it alive. 1 


in execution of his own mortgage—No 
subsequent incumbrance or any other 
circumstance existing at the date of 
execution-sale showing that it would be 
for the benefit of the mortgagee pur¬ 
chaser to keep his mortgage alive—Co¬ 
mortgagor paying off entire debt on the 
prior mortgage and claiming contribution 
from mortgagee purchaser— Held, claim 
for contribution arose out of default of 
mortgagee purchaser after he became 
full owner of properties and the circum¬ 
stance did not exist at the time of mort¬ 
gagee’s acquisition of full ownership— 
Mortgagee purchaser therefore could not 
put forward his mortgage to defeat such 
claims. Citing statement of law in 
Liquidation Estates Purchase Co. v. 
Willoughby, 65 L J Ch 486 affirmed in 
67 L J Ch 251, with approval.) 

(’43) 30 AIR 1943 Oudh 284 (286, 287) : 19 
Luck 17 : 208 Ind Cas 180 (DB), Ghafoor 
Khan v. Badloo. 

(’22) 9 AIR 1922 Bom 211 (212) : 46 Bom 
1009 : 70 Ind Cas 912 (DB), Bai Reva 
v. Valimahomed. 

(’34) 21 AIR 1934 Pat 134 (136) : 13 Pat 
200 : 153 Ind Cas 412 (DB), Mt. Chanda 
Bibi v. Mohanram. 

(’42) 29 AIR 1942 Mad 558 (564) : 202 Ind 
Cas • 697 (DB), V enkatalingama v. Par- 
thasarathy. (See also AIR 1916 Mad 875 
approved.) 

( f 92) 15 Mad 268 (280) : 2 Mad L Jour 95 
(DB), Shan Maun v. Madras Building 
Co. (On appeal from 13 Mad 383.) 

[See also ] (’47) 34 AIR 1947 AU 214 (221) : 
ILR (1946) All 375 : 222 Ind Cas 632 
(DB), Ram Narain Singh v. Nawab 
Singh. 

IThird mortgage, in renewal of first mort¬ 
gage—Intention to keep alive first mort¬ 
gage — Intention must be judged as 
at the time when the third mortgage is 
executed—The intention must be to effect 
some purpose or guard against some 
contingency which can be foreseen at 
date of the third mortgage—Some threat 
to the mortgage which may arise later 
ia immaterial—Third mortgage failing on 


account of want of registration—Inten¬ 
tion to keep alive first mortgage cannot 
be gathered merely from this.3 

2. (’26) 13 AIR 1926 Oudh 606 (608) : 98 
Ind Cas 28 : 1 Luck 560 (DB), Darshan 
Singh v. Arjun Singh. 

(12) 34 All 268 (272) : 13 Ind Cas 619 (620) 
(DB), Jugal Kishore v. Ram Narain. 

[See also (’43) 30 AIR 1943 Oudh 284 
(287) : 19 Luck 17 : 208 Ind Cas of 180 
(DB), Ghafoor Khan v. Badloo. (Mort¬ 
gagee as subrogee acquiring property by 
foreclosure—No subsequent encumbrance 
in existence at the date of foreclosure 
decree—Contingency of a suit for pre¬ 
emption held not sufficient to keep mort¬ 
gage alive.) 

(’06) 1906 Pun Re No. 98, P. 348 (350), 
Ahmad Shah v. Walidad Khan.] 

3. (’42) 29 AIR 1942 Mad 558 (565) : 202 

Ind Cas 697 (DB), Venkatalingama v. 

Parthasarathy. 

Section—101 Note 3 

1. (13) 18 Ind Cas 199 (201) (DB) (Mad), 

Lakshmana Aiyar v. Sankaramoorthy. 
(A selling property to B —B undertaking 
to execute mortgage to A in respect of 
unpaid purchase-money—B executing 
such mortgage after he has executed a 
mortgage in favour of C—B’s mortgage 
being merely a renewal of the vendor’s 
charge for purchase-money the charge 
is kept alive as against C.) 

(18) 5 AIR 1918 Mad 1033 (1036) : 37 Ind 
Cas 456 (DB), Prayag Doss Jee Varu v. 
Ravur Chengama Naidu. 

(’35) 22 AIR 1935 Lah 350 (353) : 16 Lah 
881 : 156 Ind Cas 795 (DB), Punjab & 
Sind Bank Ltd. v. Kishen Singh. 

(’38) 25 AIR 1938 Oudh 90 (91) : 13 Luck 
753 : 173 Ind Cas 271 (DB), Pitambar 
Das v. Durga Baksh Singh. 

(’20) 7 AIR 1920 Nag 215 (216) : 60 Ind 
Cas 525, Jaganath v. Raghunath. 

(’78) 3 Cal 307 (310, 311) (DB), Goluknath 
Misser v. Lalla Prem Lai. 

*(13) 35 All 211 (225) : 40 Ind App 105 : 
19 Ind Cas 267 (272) (PC), Richard Ross 
Skinner v. Kunwar Naunihal Singh. 
(Especially if the renewal is by a person 


1580 [SjLOl N 8] NO MERGER IN CASE OF SUBSEQUENT ENCUMBRANCE 

Thus, if there is an"intermediate mortgage, the prior mortgage will be 
kept alive as against the intermediate mortgagee, 2 and this would be 
so even if the prior mortgagee obtained the renewal in partial discharge 
of the prior security or obtained other additional security. 3 In Ten- 
nison v. Sweeny, 4 Lord St. Leonards said: 

“Then another point was started that, as the successive mort¬ 
gages were for the sum secured by the former mortgages and for 
the sums subsequently advanced, the old securities were merged 
in the new, and that the judgment-debtors had a right to come 
before the last mortgage. That is a very novel view of the opera¬ 
tion of the deeds. It is clear that the former mortgages continued 
untouched arid operative, notwithstanding the new mortgages, and 
the new mortgages were for the purpose of letting in the further 
advances upon the property. Nothing could be more alarming to 
creditors than that a doubt should be thrown out whether by 
taking a new security for their old debt and for further advances 
they do not prejudice their original securities.” 

A similar view was expressed by Vice-Chancellor Knight Bruce in 
Miln v. Walton. 6 He said: 

“Does a creditor, having a mortgage on the funds of his debt¬ 
or for part of his debt, necessarily surrender that mortgage or low¬ 
er its priority by taking a subsequent mortgage on the same funds 


having only a limited estate in the pro¬ 
perty.) 

2. ('47) 35 AIK 1947 All 74 (77) : ILR 
(1947) All 11 : 229 Ind Cas 583 (FB), 
Munshi Lai v. Hira Lai. 

(’44) 31 AIR 1944 Nag 163 (171) : I L R 
(1944) Nag 383: 2’.6 Ind Cas 295 (FB), 
Radhakishan Ramlal v. Hazarilal. 

(’24) 11 AIR 1921 Nag 346 (347) : 76 Ind 
Cas 131. Daulatram v. Gulabchand. 

(’41) 28 AIR 3941 All 200 (206) : I L R 
(1941) All 220 : 195 Ind Cas 533, Himmat 
Sahai v. Mohd. I\loin. 

(’89) 1G Cal 523 (529) (DB), Gopal Chunder 
v. Herembo Chunder. 

(’86) 10 Bom 88 (90) (DB), Dullabh Das 
Devchand v. Lakshmandas Sarupchand. 

(11) 33 All 363 (370) : 9 Ind Cas 2)5 (2)6) 
(DB), Rahimun-Nissa v. Badri Das. 

(10) 7 Ind Cas 468 (469) (DB) (All), 
Kanhaiya'al v. Chhidhu Singh. 

(12) 35 Mad 642 (647) : 11 Ind Cas 865 
(867) (DB), Sellapadi Mahalakshmi Ani¬ 
mal v. Sriman Mathvasiddhantha Onna - 
hini Nidhi. Ltd. 

(’97) 20 Mad 274 (275) : 7 Mad L Jour 87 
(DB). Alangaran Chetti v. Lakshmanan 
Chetti. 

(18) 5 Am 1918 Mad 1327 (1328) : 38 Ind 
Cas 240 (DB), Velayuda Reddi v. Nara- 
simha Reddi. 

(’21) 8 AIR 1921 Mad 693 (694) (DB), Kutti 
Thevan v. Ravappa Goundan. 

(’29) 16 AIR 1929 Rang 298 (299) : 123 Ind 
Cas 141, Ba Hlaing v. Sit Hauk. 

(’34) 21 AIR 1934 Rang 7 (7) : 154 Ind Cas 
343, Palaniappa Chettiar v. Daw Hnin 


Thet. (AIR 1922 P C 11 : 48 Ind App 
465 : 43 All 469 and 39 Cal 527: 39 Ind 
App 68 (P C) relied on.) 

(’32) 19 AIR 1932 Oudh 314 (317) : 7 Luck 
26 : 139 Ind Cas 626 (DB), Ram Sahai 
v. Kunwar Sah. 

(’39) 26 A I R 1939 Rang 247 (248) : 1939 
Rang L R 207 : 184 Ind Cas 284, Daw 
Kyin v. Ko Ba Tin. (The doctrine of 
merger is not applicable to mortgages.) 

3. (13) 19 Ind Cas 18 (19) (DB) (All), 
Ram Kishan Das v. Fakir Chand. 

(15) 2 AIR 1915 Cal 77 (79) : 25 Ind Cas 
500, Kulanand Singh v. Mohan Mandar. 

( 24) 11 Am 1924 Mad 619 (620) : 84 Ind 
Cas 788, Sundaramiah v. Venkatasubbiah. 
(The taking of a new mortgage for a 
portion of a debt on the earlier mort¬ 
gage does not extinguish the earlier 
mortgage.) 

(18) 5 Am 1918 Mad 1327 (1328) : 38 Ind 
Cas 240 (DB), Velayuda Reddi v. Nara- 
simha Reddi. 

(’40) 27 AIR 1940 Pat 65 (70) : 187 Ind Cas 
339 (DB), Singheshwar Singh v. Medni 
Prasad. 

(’89) 16 Cal 523 (529) (DB), Gopal Chunder 
v. Herembo Chunder. 

(’41) 28 Am 1941 All 200 (206) : ILR 
(1941) All 220 : 195 Ind Cas 533, Himmat 
Sahai v. Mohd. Moin. 

4. (1844) 1 Jones & Lot 710 : 7 Ir Eq R 
511. (Cited in Am 1928 Lah 301 : 9 
Lah 88.) 

5. (1843) 60 R R 184 (190, 191) : 2 Y & 
C C C 354 : 7 Jur 892 : 63 E R 156. 
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for the whole of the debt? If there be no more in the transaction, 
I apprehend that the earlier mortgage remains in force and main¬ 
tains its rank notwithstanding the other, and may be dealt with by 
the creditor separately.” 

This principle was applied by the Lahore High Court to a case 
where a prior mortgagee had purchased the rights under a puisne mort¬ 
gage and it was held that the rights under the prior mortgage remained 

in force. 6 

Where, notwithstanding it would be for the benefit of the mort¬ 
gagee to keep the prior mortgage alive, the intention is clear that the 
prior mortgage should be extinguished, it will not be kept alive. 7 If 
the prior mortgagee by taking the subsequent mortgage, undertakes 
to discharge not only his own prior mortgage but also another mortgage 
on the property, he cannot keep alive his prior mortgage as against the 
mortgagee whom he had undertaken to pay. 8 In order that a prior 
mortgage may be kept alive in a later mortgage, taken in renewal of it, 
the earlier mortgage must be legally enforceable at the time of the later 
• mortgage. If it has become barred by limitation at such time, it can¬ 
not be revived by the fresh mortgage. 9 See also N. 10 and S. 02 
N. 20. 

4. Mortgagee taking subsequent sale or mortgage in discharge of 
the prior mortgage—Later transaction invalid—Effect.—Where a mort¬ 
gagee takes a subsequent sale or mortgage in discharge of his mortgage 
and it turns out that the later transaction is inoperative or invalid, the 
prior mortgage remains and is not extinguished. 1 In Har Chandi Lai v. 


6. (’28) 15 AIR 1928 Lah 301 (303, 304) : 9 
Lah 88 : 112 Ind Cas 17 (DB), Fateh Ali 
v. Gehna. 

7. (’81) 3 All 706 (709) 1881 All W N 61 
(DB), Badri Prasad v. Daulat Ram. 

(’89) 13 Bom 348 (351) (DB), Ram Krishna 
Sadashiv v. Chothmal. 

(’35) 22 AIR 1935 Lah 203 (206) : 153 Ind 
Cas 870, Dhannal Singh v. Mt. Fahiman. 

8. (’40) 27 AIR 1940 All 540 (543) : 192 
Ind Cas 58, Ramcharan v. Raghubir Saran. 

(’31) 18 AIR 1931 AU 347 (348* 349) : 130 
Ind Cas 301, Balbhadra v. Sheomongal. 

9. (’47) 34 AIR 1947 All 74 (77) : ILR 
(1947) All 11 : 229 Ind Cas 583 (FB), 
Munshi Lai v. Hira Lai. 

[The effect of the principle involved in 
S. 101 is to “keep alive” the prior in¬ 
cumbrance, and not to “give it a rebirth”. 
Thus, a mortgage, which, at the date of 
the subsequent incumbrance, is already 
dead in file sense that, owing to the 
operation of the Limitation Act, it cannot 
be sued upon, will not be revived as a 
protection against an intermediate in¬ 
cumbrancer.] 

Section—101 Note 4 

1. (’47) 34 AIR 1947 All 214 (221) : ILR 
(1946) All 375 : 222 Ind Cas G32 (DB), 
Ram Narain Singh v. Naxoab Singh. 

[First mortgage in 1916—Second mortgage 
in 1921 of same properties in favour of 
•another person—-Third mortgage in 1922 
of same properties in favour of 1916 


mortgagees, in renewal of 1916 mort¬ 
gage—1922 mortgage found to be invalid 
owing to defect of registration—On con¬ 
sideration of recitals in 1922 mortgage 
held there was express contract to keep 
1916 mortgage alive—Assuming that 1916 
mortgage was absorbed in 1922 mortgage 
held it was case of revival of earlier of 
mortgage—Held on failure of 1922 mort¬ 
gage, 1922 mortgagees were entitled to 
faU back uoon 1916 mortffage.l 

1 (’38) 25 AIR 1938 All 418 (423) : ILR 
(1938) All 714 : 176 Ind Cas 492 (FB), 
Kanhaiya Prasad v. Mt. Hamidan. 

(’33) 20 AIR 1933 Nag 241 (242, 243) : 30 
Nag L R 142 : 144 Ind Cas 736, Ram- 
shanker v. Gulab Shanker. 

(’33) 20 AIR 1933 Rang 92 (92) : 11 Rang 
112 : 143 Ind Cas 829, Ma Hme v. Ma Pon. 
(Purchase of property by mortgagee— 
Subsequent discovery that vendor had 
only partial interest—Mortgage revives 
to the extent not covered by such inte¬ 
rest.) 

(’05) 1 Cal L Jour 337 (343) (DB), Sur)i - 
ram Marwari v. Barhmdeo Persad. 

('82) 1882 Pun Re No. 173 p. 515 (516), 
Khushal Mai v. Mul Chand. • 

(’17) 4 AIR 1917 Lah 443 (443) : 1917 Pun 
Re No. 68 : 41 Ind Cas 921 (FB), 
Mathra Das v. Nizam Din. 

(1864) 2 Bom H C R 198 (203) (DB), Hira- 
chand Babaji v. Bhaskar, 
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Sheoraj Singh, 2 one Jai Chand mortgaged five-sixths share in a village 
to one Chatri Lai in 1876. After the death of Jai Chand, his widow Mt. 
Nandan and his nephew Phul Singh executed another mortgage in 
favour of Chatri Lai in 1887 in discharge of the previous mortgage. 
The property mortgaged was the whole village including one-sixth share 
therein belonging to Phul Singh in his own right. It was found that 
the later mortgage was not binding on the widow, Mt. Nandan. The 
mortgagee then sued to enforce the earlier mortgage. Their Lordships 
of the Privy Council held that he was entitled to do so. They observed: 


“It is, of course, true that the mortgagee s intention at the 
time when the two deeds of 1887 were executed was to accept a 
new security, extending to the whole mauza, for the indebtedness 
both of Jai Chand and Phul Singh in lieu (inter alia) of the secu¬ 
rity of the 13th of November 1876. Pursuant to this intention, 
he appears to have handed over the mortgage of the 13th of Novem¬ 
ber, 1876. to Phul Singh. But the original intention of the mort¬ 
gagee was entirely frustrated by the fact that the two deeds were held 
not to be binding on Mt. Nandan, and it does not appear to their 
Lordships to be consistent with equity or good conscience that the 
first three defendants, having successfully maintained that the trans¬ 
action embodied in the two deeds of 1887 was not binding on Mt. 
Nandan, and consequently did not bind them as heirs of Jai Chand, 


( 80) 1880 Bom P J 215 p. 345 (346) (DB), 
Choturam v. Damn. (Sale colourable.) 

( 32) 19 A I R 1932 Mad 182 (185) : 135 
Ind Cas 582 (DB), Appalaraju v. 

Krishnamurthy. 

(‘80) 2 All 455 (459) (DB), Basant Rai v. 

Kanauj Lai. (Sale.) 

(’25) 12 A I R 1925 Nag 26 (28) : 85 Ind 
Cas 264, Ganpat v. Mahadeo. 

(’96) 19 Mad 160 (161) (DB), Arumugam 

v. Periasami. 

(’04) 14 Mad L Jour 485 (487) (DB), Guru- 
sami Aiyar v. Kaweree Boyee Animal. 
(’36) 23 AIR 1936 Mad 61 (62) : 59 Mad 44: 
160 Ind Cas 757 (DB), Polayya Dora v. 
Anantha Patro. (Fact that such contin¬ 
gency was not contemplated does not 
matter.) 

(14) 1 AIR 1914 Mad 489 (490) : 37 Mad 
423 : 15 Ind Cas 343 (DB), Ariyputhira 
Padayachi v. Muthukumaraswami. 

(’13) 21 Ind Cas 978 (979) (DB) (Mad), 
Subramania Pillai v. Palaniappa Mudali. 
(’37) 24 A I R 1937 Mad 293 (294) : 169 Ind 
Cas 244, Ellappa v. Sivasubramanian. 
(Agreement to sell to mortgageee im¬ 
movable property mortgaged—Unless 
title in property mortgaged passes to 
mortgagee, mortgage is not discharged 
even if possession is already transferred 
to him.) 

(’27) 14 AIR 1927 Nag 83 (84) : 98 Ind Cas 
695, Venkatrao v. Ganpat. 

(’12) 16 Ind Cas 779 (779) (DB) (Mad), 
Enturi Guruwayya v. Muppulaneni 
Butchaya. 

(19) 6 AIR 1919 Oudh 89 (91) : 22 Oudh 
Cas 349 : 54 Ind Cas 544 (DB), Mt. Jai 


Kishori v. Afzal Khanam. 

[See also (’22) 9 AIR 1922 Cal 114 (115) : 
64 Ind Cas 903 (DB), Bama Charan v. 
Nimai Nandal. (Mortgagee obtaining 
possession under invalid . agreement of 
sale is still a mortgagee and must ac¬ 
count for rents and profits.) 

(’39) 26 AIR 1939 Rang 247 (248) : 1939 
Rang L R 207 : 184 Ind Cas 284, Daw 
Kyin v. Ko Ba Tin. (Where a person 
executes two mortgages one after the 
other in favour of the same mortgagee, 
then unless there is something in the 
second mortgage to show a contrary in¬ 
tention, the creditor must be presumed 
to have intended to keep the earlier 
security alive for his own protection and 
he can sue on the earlier mortgage.) 

(’08) 31 Mad 439 (441) : 18 Mad L Jour 
306 (DB), Chama Swami v. Padala 
Ananda. (Invalid sale of mortgaged 
property—Purchaser paying off a mort¬ 
gage—Purchaser allowed to recover from 
mortgagor money which he had paid for 
discharging the mortgage—He stands in 
the shoes of the mortgagee.) 

(’ll) 9 Ind Cas 789 (790) DB (Mad), Bala- 
subramanian v. Ramaswamy Chettiar. 
(A purchaser of land who, while in pos¬ 
session of the land purchased, pays off 
an encumbrance on it, is entitled, when 
his purchase is found to be invalid to 
stand in the shoes of the mortgagee 
whom he has paid off.)] 

Also see Section 58, Note 7. 

2. *(’16) 3 AIR 1916 P C 68 (70) : 39 All 178: 
44 Ind App 60 : 39 Ind Cas 343 (PC). 
(On appeal from 19 Ind Cas of 127.) 
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should now claim the benefit of such transaction as a release of the 
mortgage of the 13th of November, 1876. In their Lordships’ opin¬ 
ion the 41st section of the Indian Contract Act, upon which the 
High Court relied, has no application to a case like the present. 
It applies only where a contract has been in fact performed by some 
person other than the person bound thereby.” 

The above view was again reiterated by their Lordships of the Privy 
Council in the undermentioned case. 3 

Where a mortgagee takes a subsequent mortgage or sale in dis¬ 
charge of his mortgage, but at that time the properties are under attach¬ 
ment in execution of a money-decree, the subsequent sale or mortgage 
is inoperative against all claims enforceable under the attachment. On 
the principles stated above, the prior mortgage will remain enforceable 
and will not be extinguished by the subsequent inoperative transaction. 
A contrary view has, however, been expressed in the undermentioned 
cases, 6 on the ground that an attachment renders a transfer pending 
it, inoperative, only against claims enforceable under the attachment 
and not against the transferor himself, and that, the transfer being 
partly operative, the transferee cannot fall back upon the earlier trans¬ 
action/ in discharge of which the transfer was taken. It is submitted 
that this view is not correct. As pointed out by Varadachanar J. in 


3. *('38) 25 AIR 1938 P C 123 (127) : 32 
Sind L R 448 : ILR (1938) Mad 646 : 173 
Ind Cas 772 (PC), Sethupathi v. Chidam- 
baram. 

[See however (’37) 24 AIR 1937 Mad 148 
(149) 170 Ind Cas 840, Subbaraya Pillai 
v. Pichaipillui Udayan. (In this case, the 
Privy Council decision in Har Charuli 
LaVs case was distinguished as not appli¬ 
cable to the facts of the case. It was 
stated that in this case there was no 
fraud played on the mortgagee. He sim¬ 
ply took a mortgage without realising 
that it was a mortgage and that he ought 
to have it attested and registered. On this 
ground the mortgagee suing on the sub¬ 
sequent mortgage was held not entitled 
to fall back on the original mortgage.)] 

4 (’18) 5 AIR 1918 Mad 460 (460) : 38 Ind 
Cas 468 (DB), Lingam Krishna Bhupati 
v. Kovvuri Basxvi Reddi. 

(’82) 8 Cal 530 (533) (DB), Gopal Sahoo v. 
Gunga Pershad. (Private purchase by 
the mortgagee of the mortgaged property 
having become void as against the pur¬ 
chaser in execution of the same property, 
by reason of the property having been 
under the attachment at the time of the 
conveyance, held the mortgagee-pur¬ 
chaser was entitled to fall back upon the 

lien created by the mortgage). 

(’28) 15 AIR 1928 Mad 703 (705) : 111 Ind 

Cas 266 (DB), Andi Thevan v. 

sami. (29 Cal 154 : 29 Ind App 9 (PC) 

(’3*9)^26 AIR 1939 Mad 393 (395, 396) - ILR 
(1939) Mad 600 : 189 Ind Cas 17i(DB), 
Mahalakshmi v. Somaraju. (8 Cal 530 
followed; AIR 1922 All 76 and AIR 1933 


Mad 879 : 57 Mad 195 dissented from.) 
(’37) 24 AIR 1937 Rang 359 (360) : 173 Ind 
Cas 362, S. S. M. M. Firm v. T. A. N. 
Cheltyar Firm. (8 Cal 530 followed.) 

('38) 25 AIR 1938 Mad 465 (466) : 180 Ind 
Cas 908, Mariyappa v. Ramanuja. 

[See also (’25) 12 AIR 1925 Rang 89 (92) : 
85 Ind Cas 308, Hla Ban v. Ramanathan 
Chettiar. (Case of a vendee pending at¬ 
tachment paying off a prior mortgage.)] 
5. (’22) 9 AIR 1922 All 76 (78) : 66 Ind Cas 

203 (DB), Lachman Prasad, v. Lachmesh- 

('44) 1944 All L Jour 376 (377) : 1944 All 
WRHC 222 (DB), Lekh Raj Singh v. 
Sunder Lai. (AIR 1922 All 76 followed.) 
('33 ) 23 AIR 1933 Mad 879 (882, 883) : 57 
Mad 195: 148 Ind Cas 1121 (DB), Daso 
Polai v. Narayana Patro. 

(’36 ) 23 AIR 1936 Mad 61 (63) : 59 Mad 44 : 
160 Ind Cas 757 (DB), Dasari Polayya 

Dora v. Anatha Patro. 

('36 ) 23 AIR 1936 Pat 404 (405) : 15 Pat 120 : 
163 Ind Cas 391 (DB), Kedar Nath v. 

Bhaywat Prasad. (The clause in the sale- 
deed that the mortgage would be kept 
intact was intended to preserve to the 
mortgagee a shield against subsequent en¬ 
cumbrancers—He cannot sue on the mort¬ 
gage. AIR 1922 All 76 relied on.) 

[5»p also ( 09) 1 Ind Cas 683 (684) (DB) 
(Cal), Wo mesh Chaiuira v. Raid Nath. 
(Puisne mortgagee during attachment 
paying off prior mortgage— Held, prior 
mortgage was extinguished as there was 
no intention to keep it alive—The effect 
of the attachment was not discussed or 

considered.) ] 
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Mahalakshmi v. Somaraju e the question is not whether the transfer is 
not effective as between the transfer and the transferee, but whether 
there being-the possibility of the transfer being ineffective, as against 
a third party, it is not to the interest of the mortgagee not to treat his 
mortgage as extinguished by the transfer. 

Where a prior mortgagee sues on his mortgage without making 
the subsequent mortgagee a party to the suit, and purchases the pro¬ 
perty in execution of his decree, the purchase is inoperative against the 
subsequent mortgagee. On the principles stated above, the prior mort¬ 
gage remains as against the subsequent mortgage. 7 


5. Mortgagee purchasing portion of mortgaged property—Effect.— 
The purchase of the whole of the equity of redemption by the mort¬ 
gagee will, of course, extinguish the mortgage where there is no sub¬ 
sequent mortgage or charge, against which protection is required. 1 " It 
has been held that where the mortgagee purchases only a part of the 
mortgaged property, the whole mortgage is not extinguished in its en¬ 
tirety, but it is extinguished pro tanlo in respect of the part purchased. 1 

It has been seen in the Notes on S. 92 that there arises no right of 
subrogation unless the mortgage in respect of which subrogation is 
claimed is redeemed in jull. In cases falling under the present section, 
however, it is not necessary, before the benefit of the section can be 
claimed that the mortgage should have been discharged in full. Thus, 
a mortgagee purchasing the mortgaged property in partial discharge of 
his mortgage can nevertheless keep the mortgage alive as against a sub¬ 
sequent encumbrancer. 2 


6. Purchase at sale in execution of decree for rent.—Where a mort¬ 
gagee himself purchases the property at a sale in execution of a decree 
for rent under S. 165 of the Bengal Tenancy Act, and there is no benefit 
in keeping it alive , the mortgage is extinguished even though the mort¬ 
gagee does not take steps to extinguish the mortgage under S. 167 of 
the Act. 1 

But where there is a subsequent rent-charge on the property, the 
mortgage will not be extinguished but will be kept alive. Where there¬ 
fore the mortgagee purchases the property in execution of his decree, 
and the same property is purchased subsequently by the landlord in 
execution of a decree on the rent-charge, the landlord cannot oust the 
mortgagee from possession without annulling under S. 167, Bengal Ten¬ 
ancy Act, the incumbrance which must be deemed to have been kept 
alive against the subsequent rent-charge. 2 


(’39) 23 AIR 1939 Mad 393 (3931 : ILR 
0939) Mad 000 : 189 Ind Cas 17 (DB), (23 
Cal 154 : 29 Ind App 9 (PC) relied on.) 

7. (’37) 24 AIR 1937 Mad 769 (773) : 173 
Ind Cas 244 (DB), Natesa Chettiar v. 

Ramrlingam Ci'ettiar. 

Section—101 Note 5 

la. (’45) 32 AIR 1945 Bom 116 (199) : 2^9 Ind 
Cas 75 Davichand v. Chin'aman [Charge 
created in favour of creditor by debtor 
—Creditor purchasing charged property 
in execution of decree obtained against 
debtor by another—Charge is extinguish¬ 
ed and along with it, the debt—Creditor 
cannot proceed against the debtor per- 
soaally for the debts.] 


1. See Notes 44 and 45 on S. 60 and Note 
18 on Section S2. 

2. ( 36) 23 AIR 1936 Mad 473 (475) : 163 
Ind Cas 834 (DB), Rama Aiyar v. T. Bha- 
gavalimuthu. 

Section—101 Note 6 

1. (19001 28 Cal 12 (15, 16) : 4 Cal WN 
735 (DB), Mastulla Mandal v. Jan Mam- 
mund Sha. 

(’04) 8 Cal W N 332 (335) (DB), Hemchan- 
dra v. Tafazzel Hosein. (28 Cal 12 follow¬ 
ed.) 

[But see (’99) 4 Cal W N 268 (269) (DB), 
Goluk Chunder v. Ram Sunker .] 

2. (’ll) 38 Cal 923 (932) : 13 Ind Cas 785 
(787) (DB), Bhan Behary Kapur v. Khel - 
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Where in execution of a decree for rent, the landlord himself pur¬ 
chases a raiyati holding, he can, as against a mortgagee of the holding 
hold his charge for rent as a shield against the mortgagee. 3 See also the 
undermentioned case 4, under S. 9 of the C. P. Tenancy Act (1 of 1920), 
to the similar effect. 

7. Extinguishment of mortgage by decree of Court.—See Note 26 
on Section 60. 

8. Who can claim benefit of section.—The benefit of the section can 
be claimed not only by the mortgagee acquiring the rights in the pro¬ 
perty, but also by persons deriving title from him. 1 The same was the 
law under the old section and in cases where the rule of intention 
applied. 2 

9. “As between himself and any subsequent mortgagee,” etc.— 
The section declares that there shall be no merger as between the pur¬ 
chasing mortgagee and subsequent mortgagees or charge-holders. It 
does not prevent the applicability of the doctrine of merger where there 
are no subsequent mortgages or charges on the property. In the under¬ 
mentioned case 1 it appears to have been assumed that after the intro¬ 
duction of the present section merger can be avoided, where a mort¬ 
gagee acquires the rights in the property even though there are no in¬ 
termediate mortgages or charges. In that case the sons of a mortgagee 
living with him as members of a joint Hindu family, purchased the mort¬ 
gaged property, in discharge of the mortgage. There were no inter¬ 
mediate incumbrances. A third person sued for pre-emption and the 
sons set up the mortgage as a shield. It was assumed for the purposes 
of argument that the purchase was by the mortgagee himself, but it was 
held that there was no merger under the present section. It is sub¬ 
mitted that this view is not correct, either under the old section or 
under the new. As has been seen in Note 2, the possibility of a future 
claim for pre-emption is not a circumstance from which it can be said 
that it is for the “benefit” of the mortgagee to keep his charge alive, 
there being no mesne incumbrances and no other benefit, and conse¬ 
quently, the charge would under the old section be extinguished. The 
present section prevents the application of the doctrine of merger only 
as against subsequent mortgagees or incumbrancers. 


terpal Sinha. 

YBut see (’21) 8 AIR 1921 Cal 599 (600) : 
66 Ind Cas 103 (DB), Mandal v. HaHpada. 
(Submitted not correct—At the time of 
the mortgagee’s purchase, the rent charge 
had come into existence and therefore 
there could be no extinguishment of the 
mortgage—The Privy Council case of 
Bhawani Kanwar, 39 Ind App 228 : 40 Cal 
89 (PC), was a case where die rent charge 
came into existence after the mortgagee’s 
purchase.) ] 

3. (’02) 6 Cal WN 834 (835) (DB), Mehe- 
runnessa v. Sham Sunder. 

4. (’48) 35 AIR 1948 Nag 316 (321) : ILR 
(1947) Nag 912 (DB), Shamrav v. Kamal- 
nayan. [Where a landlord purchases at 
the auction in execution of his rent- 
decree under S. 9, C. P. Tenancy Act, in 


respect of an absolute occupancy holding 

S. 101 comes into play and he is entitled 
to set up his own charge against any 
other encumbrancer.] 

Section—101 Note 8 

1. (’38) 25 AIR 1938 Lah 286 (288) : 182 
Ind Cas 510 (DB), Nizam Din v. Ram Sukh 
Das. 

2. (’22) 9 AIR 1922 Mad 249 (253) : 70 hid 
Cas 212 (DB), V enkataramana v. Rangiah. 
(Mortgagee of S who was entitled to 
keep alive a prior charge, held entitled to 
hold it up as a shield against subsequent 
incumbrancer.) 

Section—101 Note 9 

1. (’35) 22 AIR 1935 Oudh 445 (446) : 11 

Luck 302 : 156 Ind Cas 705 (DB), Randhir 
Singh v. Rameshwar. 


* T. P.—i oo 
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On the other hand, the High Court of Bombay has taken another 
extreme view namely that where there are no intermediate incum¬ 
brances, merger necessarily follows, even though it would be for the be¬ 
nefit of the mortgagee to keep the charge alive. 2 As has been seen in 
Note 1 this view also is not correct. 


10. Charge kept alive—Enforcement.—Where a charge is kept alive 
under this section or under the rule of intention, it can always be used 
as a shield against subsequent incumbrancers. 1 This being a weapon of 
defence, the rules of limitation do not apply and the charge may be set up 
as a shield even though, at the time the plea is raised, the enforcement 
of the charge may have been barred by limitation. 2 But a charge can 
only be kept alive. It cannot be revived, if it has become time barred, by 
a renewal mortgage. Thus, by taking a renewal of a prior mortgage 
after it has become time barred, it cannot be revived and used as against 
an intermediate encumbrancer 23 

The charge kept alive may also be used by way of an attack. In 
other words, the charge may be actively enforced by way of suit. 3 In 
such a case, however, the enforcement must be within the period of limi¬ 
tation prescribed therefor. 4 


2. (’42) 29 AIR 1942 Bom 95 (96) : 199 
Ind Cas 723 (DB), Baswannewa v. Dod- 
gowda. ' 

Section—101 Note 10 

1. t (’22) 9 AIR 1922 PC 11 (13) : 48 Ind 

• App 465: 43 All 469: 65 Ind Cas 151 

(PC). Mt. Sukhi v. Ghulavi Safdar Khan. 

(’44) 31 AIR 1944 Nag 163 (171) : ILR (1944) 
Nag 383 : 216 Ind Cas 296 (FB), Radha- 
kishan Ramlal v. Hazarilal. 

(’13). 20 Ind Cas 864 (865) (DB) (Cal), 
Sib Narain v. Baikuntha Nath. 

(’99) 12 CPLR 70 (72), Seetaram v. Lach - 
man. 

(’05) 2 Cal L Jour 202 (213) (DB), Sur- 
jiram Marwari v. Barhamdeo Persad. 

2. (’33) 20 AIR 1933 Nag 241 (243) : 30 
Nag L R 142: 144 Ind Cas 736, Ramshan- 
kar v. Gulab Shanker. 

(’40) 27 AIR 1940 Mad 646 (649), Senga- 
muthu. v. Thayarammal. 

('22) 9 AIR 1922 Mad 249 (254) : 70 Ind 

Cas 212 (DB), Venkataramana v. Ran- 
giah. 

(’39) 26 AIR 1939 All 660 (662) : 185 Ind 
Cas 126, Hari Ram v. Munshi Singh. 

[But see (’27) 14 AIR 1927 All 638 (640) : 
105 Ind Cas 909, Badri Prasad v. Sri Tha- 
kurji Maharaj. (A barred mortgage can¬ 
not be used even as a shield.)] 

2a. (’47) 34 AIR 1947 All 74 (77) : ILR 
(1947) AH 11 : 229 Ind Cas 583 (FB) Mun~ 
shilal v. Hiralal. 

3. (’45) 32 AIR 1945 All 158 (159): ILR 
(1945) All 186: 221 Ind Cas 434 (DB), 
Bohra Bhup Singh v. Sakha Ram. [AIR 
1922 All 394: 44 All 659 Dissented from.] 

(’43) 30 AIR 1943 Oudh 407 (408, 409) : 2u9 
Ind Cas 23 (DB), Ram Sahai v. Maha- 
bir Singh. (AIR 1916 Mad 875 dissented 


from.) 

f (’42) 29 AIR 1942 Mad 558 (565): 202 
Ind Cas 697 (DB), Venkatalingama v. 
Parthasarathy Rayanimgar. (AIR 1936 
Mad 61: 59 Mad 44 and AIR 1936 Mad 
814: 59 Mad 1042 referred.) 

[But see (’16) 3 AIR 1916 Mad 875 (881) : 
29 Ind Cas 916 (DB), Arumugasundara 
v. Narasimha Aiyer .] 

4. (’47) 34 AIR 1947 All 74 (77) : ILR 

(1947) All 11 : 229 Ind Cas 583 (FB), 
Munshilal v. Hiralal. 

[Subsequent mortgagee invoking assistance 
of prior mortgage in his favour against 
intermediate mortgagee really sues on 
cause of action constituted by both mort¬ 
gages—Subsequent mortgagee can only 
rely on prior mortgage if, apart from S. 
101, it was capable of being sued upon 
at date of subsequent mortgage.] 

(’44) 31 AIR 1944 Nag 163 (172) : ILR (1944) 
Nag 383 : 216 Ind Cas 296 (FB), Radha- 
kishan Ramlal v. Hazarilal. (Prior mort¬ 
gagee getting renewal after mesne mort¬ 
gage—Suit on subsequent mortgage—Prior 
mortgage itself must be in time (apart 
from renewal) for plaintiff to obtain 
priority over mesne incumbrancer on the 
strength of prior mortgage. 39 Cal 527 : 
39 Ind App 68 (PC) and AIR 1933 Oudh 
9 : 7 Luck 655, relied on.) 

(’27) 14 AIR 1927 All 638 (640) : 105 Ind 
Cas 909, Badri Prasad v. Sri Thakurji 
Maharaj. 

(’27) 14 AIR 1927 All 417 (418) : 49 All 430 : 
100 Ind Cas 670 (DB), Anpuma Kunwar v. 
Ram Padarath. 

(’32) 19 AIR 1932 Oudh 314 (316) : 7 Luck 
26 : 139 I.C. 626 (DB), Ram Sahai v. 
Kunwar Sah. 
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There has been a difference of opinion on two questions arising in 
this connection: 

(1) Where a charge kept alive by A is used as a shield against B, a 
subsequent incumbrancer, can B sell the property in enforce¬ 
ment of his mortgage subject to A s charge or is B bound to 

redeem A? 

(2) If A’s charge does not entitle him to possession of the property 
but he has got into possession as a purchaser or in some other 
way, can be defend his possession against B or the auction- 
purchaser in execution of the decree on B’s mortgage? 


On the first question, in cases arising before 1929, it was held in one 
set of cases that B can sell the property subject to A s charge. 6 A con¬ 
trary view was held, namely, that B’s right was only to redeem A and not 
to sell the property subject to A’s charge. 6 The words in the present 
section “no subsequent mortgagee or charge-holder shall be entitled to 
foreclose or sell such property without redeeming the prior mortgage or 
charge otherwise than subject thereto ” make it clear that B can now sue 
for sale of the property subject to A’s charge. 7 


On the second question it has been held generally that on equitable 
grounds, A can retain the possession of the property until he is redeemed. 
A contrary view has been taken in some cases, namely, that A cannot get 


5. (’05) 1 Cal L Jour 531 (538) (DB), Ram 
Nath v. Brahmamoyi. 

(’81) 4 Mad 213 (215) (DB), Vencatachella 
v. Panjanadien. 

(’86) 8 All 105 (108) : 1886 All W N 25 (FB), 
Raghunath Prasad v. Jurawan Rai. 

[See also (’34) 21 A I R 1934 Mad 31 (38) : 
148 Ind Cas 467 (FB), Rama Krishnayya 
v. Venkata Somayajulu .] 

6. (’85) 7 All 577 (581, 582) : 1885 All W N 
115 (DB), Janki Prasad v. Sri Matra 
Mautangui Debia. (Per Mahmood, J., 
contra.) 

(’85) 7 All 568 (569, 576) : 1885 All W N 112 
(DB), Sirbadh Rai v. Raghunath Prasad. 
(Per Oldfield, J.; Mahmood, J., dissenting.) 

(’88) 10 All 629 (632) : 1888 All W N 247 
(DB), Zalim Gir v. Ramcharan Singh. 

(’12) 13 Ind Cas 939 (940) (DB) (All), 
Kanhai Lai v. Hulas Singh. 

(’91) 13 All 432 (438, 439, 459, 463) (FB), 
Matadin Kasodhan v. Kasim Husain. 


(’10) 32 All 138 (141) : 5 Ind Cas 132 (133) 
(DB), Mutiullah Khan v. Banwari Lai. 
(’32) 19 AIR 1932 Mad 84 (85) : 136 Ind Cas 
305, Abdul Majid v. Arunachala. 

7. (’48) 35 AIR 1948 Bom 379 (380), Gulam 
Khaja Mahamad v. Pandharinath. 

(’39) 26 AIR 1939 All 660 (661) : 185 Ind 
Cas 126, Hari Ram v. Munshi Singh. 
AIR 1935 Oudh 411 : 11 Luck 70 followed.) 

8. (’03) 7 Cal W N 11 (20) (DB), Bunwari 
Jha v. Ramjee Thakur. 

(’23) 10 AIR 1923 Rang 107 (107) : 74 Ind 
* Cas 151 (DB). N. N. V. Chetty Firm v. 

K. A. P. L. Chetty Firm. 

(’70) 14 Suth W R 233 (235) (DB), Narain 
Sahoo v. Ochoot Sahoo. 


(’33) 20 AIR 1933 Nag 241 (244) : 30 Nag L R 
142 : 144 Ind Cas 736, Ramshankar v. 
Gulab Shankar. (22 Suth W R 409 : 2 
Ind App 7 (PC) followed.) 

(’35) 22 AIR 1935 Oudh 411 (412) : 11 Luck 
270 : 155 Ind Cas 498 (DB), Salik Ram v. 
Jangjit Bahadur Singh. (Possession of first 
mortgagee purchaser cannot be disturbed 
by subsequent mortgagee until redemp- 

(’37)*24 AIR 1937 Oudh 478 (480) : 171 Ind 
Cas 56 (DB), Afsar Jehan Begam v. Amir 
Ahmad Khan. (Subsequent mortgagee 
cannot recover possession.) 

(’39) 26 AIR 1939 All 660 (662) : 184 Ind Cas 
862, Hari Ram v. Munshi Singh. 

(’40) 27 AIR 1940 Mad 646 (649), Senga- 
muthu v. Thayarammal. 

[See also (’48) 35 AIR 1948 Bom 379 (380), 
Gulam Khaja Mahamad v. Pandhari¬ 
nath. 

Prior mortgagee entering into possession 
as purchaser under money decree obtained 
by third party—He is bound to account 
for rents and profits of property when 
accounts are taken between him and 
puisne mortgagee.] 

(’22) 9 AIR 1922 Mad 249 (252, 253) : 70 I.C. 
212 (DB), Venkataramana v. Rangiah. 
Part of mortgaged property sold in exe¬ 
cution of mortgage decree and decree 
partly satisfied—Purchaser can hold 

property as shield against subsequent 
incumbrancer (not made party to mort¬ 
gage decree), to the extent to which 
the mortgage decree was discharged. 
35 Mad 183, referred to.)] 


1588 [S3 101 N 10-11 ;102J NO merger in case of subsequent encumbrance 

any better right against B than what he would have had under the charge 
kept alive and if he did not give him a right to possession as against 
B, he cannot resist delivery of possession to the purchaser in execution 
of a decree on B’s mortgage. 9 

See also Note la. 

11. Section, if retrospective.—There is a difference of opinion on 
the question whether the section is retrospective in operation. Accord¬ 
ing to the Allahabad 5 and Nagpur 2 High Courts it is retrospective. But 
according to the Madras, 3 Rangoon 4 and Lahore 6 High Courts it is not 
retrospective. 


Notice and Tender. 

102= Where the person on or to whom any notice or tender is to 

service or tender mi or be served or made under this Chapter does not reside 
,n agent - in the district in which the mortgaged property or 

some part thereof is situate, service or tender on or to an agent holding 
a general power-of-attorney from such person or otherwise duly autho¬ 
rised to accept such service or tender shall be deemed sufficient. 

2 [Where no person or agent on whom such notice should be served 
can be found or is known] to the person required to serve the notice, the 
latter person may apply to any Court in which a suit might be brought for 
redemption of the mortgaged property, and such Court shall direct in what 
manner such notice shall be served, and any notice served in compliance 
with such direction shall be deemed sufficient: 

^[Provided that, in the case of a notice required by section 83, in the 
case of a deposit, the application shall be made to the Court in which the 
deposit has been made.] 

c [Where no person or agent to whom such tender should be made 
can be found or is known] to the person desiring to make the tender, the 
latter person may deposit c [in any Court in which a suit might be brought 
for redemption of the mortgaged property] the amount sought to be ten¬ 
dered, and such deposit shall have the effect of a tender of such amount. 

a. Those words were substituted by Section 52 of the Transfer of Property (Amendment) 

Act, 1929 (XX of 1929) for the words “where the person or agent on whom such 

notice should be served cannot be found in the said district, or is unknown.” 

b. This proviso was added, ibid. 

c. These words were substituted, ibid. The third paragraph in the old section was as 

follows: 

Where the person or agent to whom such tender should be made cannot be found 
within the said district, or is unknown to the person desiring to make the tender, 
the latter person may deposit in such Court as last aforesaid the amount sought 
to be tendered, and such deposit shall have the effect of a tender of such 
amount.” 


9. See (’10)5 Ind Cas 490 (491) (DB) 

(Mad), Aravamuthu lyangar v. Kumara- 
swami Chetty. 

[See also (’85) 7 All 568 (573) : 1885 All W N 
112 (DB), Sirbadh Rai v. Raghunath Pm- 
sfid.] 

Section—101 Note 11 

1. (’32) 19 AIR 1932 All 489 (492) : 54 All 
897 : 139 Ind Cas 107 (FB), Tota Ram v. 
Ram Lai. 

2. (’36) 163 Ind Cas 602 (603) (Nag), So¬ 
ciety Gullon v. Danraj. 

3. (’42) 29 AIR 1942 Mad 558 (570) : 202 


Ind Cas 697 (DB), Venkatalingama v. 
Parthasarthy. 

4. (’32) 19 AIR 1932 Rang 197 (199) : 10 
Rang 465 : 140 Ind Cas 156, Ko Po Kun v. 
C. A. M. A. L. Firm. 

(’36) 23 AIR 1936 Rang 152 (156) : 14 Rang 
494 : 163 Ind Cas 645 (DB), Bank oj 
Chettinad v. Ma Ba Lo. (AIR 1932 Rang 
197 : 10 Rang 465 followed.) 

5. (’32) 19 AIR 1932 Lah 237 (238) : 138 
Ind Cas 699 (DB), Makhan Mai v. Gokal 
Chand. 
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Synopsis 

1. Legislative changes. 

2. Scope. 
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3. Tender to a person who disclaims authority. ,K> 

1. Legislative changes.—The reasons for the amendment of th'ef 
section have been stated in the Report of the Select Committee as 
follows: 


“Section 102, which relates to the service of notice on or tender 
to an agent of a mortgagee allows the mortgagor to apply to the 
Court for direction if the mortgagee or his agent cannot be found in 
the District in which the mortgaged property is situate. Even if the 
mortgagor knows the mortgagee or his agent’s whereabouts outside 
the district, the section allows him to apply to the Court. The third 
paragraph also contains a similar provision as regards tender. We 
think that unless the whereabouts of the mortgagee or his agent are 
entirely unknown to the mortgagor or unless the mortgagee or his 
agent cannot be found anywhere, the mortgagor should not be en¬ 
titled to apply to the Court for direction. We propose to omit the 
words “in the district” in paragraphs 2 and 3 of the section. In para- 
graph 2 we propose to make it clear that the application for the 
service of notice shall be made to the Court in which the deposit has 
been made and not to any other Court. In paragraph 3 we propose 
to make it clear that the deposit is to be made in the Court in which 
a suit for redemption could be filed.” 


2. Scope.—Section 60 provides for a tender of the mortgage-money 
by the mortgagor under certain circumstances. Section 69 provides for 
notice being given to the mortgagor before a mortgagee exercises his 
power of sale under that section. Section 83 provides for notice being 
given to the mortgagee of the deposit of the mortgage amount into Court 
under that section. This section and the next lay down rules of proce¬ 
dure as to the service of such notice or the making of such tender. 


Notice. 

Suppose, A is the person on whom notice is to be served under chap. 
IV and B, the person required to serve such notice. Then 

(1) If A can be found and has no agent or has an agent who is not 
known, the section seems to assume that service must be made 
on A wherever he may be and B cannot apply to the Court foi 

directions. 

(2) If A resides within the district in which the mortgaged property 
or part thereof is situate, service must be made on A himself, 
■whether he has an agent or not. Service on the agent would not 

be valid service. 

(3) If A resides outside the district and has an agent empowered to 
receive notice, service on principal or on the agent wherever he 
may be is sufficient. 

(4) If A cannot be found, and has no agent or has an agent but he is 
not known, then B can apply for directions under the second para- 
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graph of the section. Such application, in the case of notice re¬ 
quired to be given by S. 83 should be made to the Court in which 
the deposit has been made. (Proviso). 

Tender. 

Suppose, A is the person to whom a tender is to be made under 
Chapter IV of the Act and B, the person who is entitled to make the 
tender. Then— 

(1) If A can be found and has no agent or has an agent who is not 
known, tender must be made to A wherever he may be and B can¬ 
not deposit the money into Court under the last paragraph of the 
section. 

(2) If A resides within the district in which the mortgaged property or 

part thereof is situate, tender must be made to A himself whether 
he has an agent or not. Tender to the agent is not a valid tender. 

(3) If A resides outside the district and has an agent empowered to 
accept the tender, tender to the principal or to the agent wherever 
he may be is sufficient. 

(4) If A cannot be found and has no agent or has an agent but he is 
not known, B can deposit the amount into any Court in which a 
suit might be brought for the redemption of the mortgaged pro¬ 
perty. 

3. Tender to a person who disclaims authority.—In order that the 
notice or tender to an agent may be sufficient, he must hold a general 
power-of-attorney from the principal or must, otherwise, be duly authori¬ 
zed to accept the notice or tender. 1 A tender made to a person who 
disclaims authority to accept it is made at the risk of the person making 
it, and, if it is subsequently found that the former had no authority to 
receive it, the tender fails and has not the effect of stopping interest 
under S. 84 of the Act. 2 Thus, in the undermentioned case 3 a tender 
was made by the mortgagor to one P whose services had been engaged 
by the mortgagee and who had been assisting the agent of the mortgagee 
in his attempts to obtain possession of the mortgaged property as per 
terms of the mortgage deed. He was, however, not recorded as the ati 
torney of the mortgagee and he disclaimed authority to receive a tender 
an behalf of the mortgagee. It was held that the abovementioned 
circumstances did not constitute P the agent of the mortgagee and that 
the tender was bad. 


103 - Where, under the provisions of this Chapter, a notice is to be 
Notice, etc., to or by served on or by, or a tender or deposit made or 
person incompetent to accepted or taken out of Court by, any person incom- 

contract. petent to contract, such notice may be served a [on 

or by], or tender or deposit made, accepted or taken, by the legal curator 


Section 102—Note 3 203 (DB), Bai Ruttonba i v. Fraser Ice 

1. (’08) 32 Bom 521 (531) : 10 Bom L R Factory, Ltd. 

203 (DB), Bai Ruttonbai v. Fraser Ice 3. (’08) 32 Bom 521 (531) : 10 Bom L R 
Factory. Ltd. 203 (DB), Bai Ruttonbai v. Fraser Ice 

2. (’08) 32 Bom 521 (531) : 10 Bom L R Factory, Ltd. 
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of the property of such person; but where there is no such curator, and it 
is requisite or desirable in the interests of such person that a notice should 
be served or a tender or deposit made under the provisions of this Chapter, 
application may be made to any Court in which a suit might be brought 
for the redemption of the mortgage to appoint a guardian ad litem for 
the purpose of serving or receiving service of such notice, or making or 
accepting such tender, or making or taking out of Court such deposit, and 
for the performance of all consequential acts which could or ought to be 
done by such person if he were competent to contract; and the provisions 
of b [Order XXXII in the First Schedule to the Code of Civil Procedure, 
1908] shall, so far as may be, apply to such application and to the parties 
thereto and to the guardian appointed thereunder. 

a. These words were inserted by Section 53 of the Transfer of Property (Amendment) 

Act, 1929 (XX of 1929). 

b. These words were substituted for the words “Chapter XXXI of the Code of Civil 

Procedure” by Section 53 of the Transfer of Property (Amendment) Act. 1929 (XX 
of 1929). 

Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. “Person incompetent to contract ” 

4. “Legal curator.” 

5. “Requisite or desirable in the interests of 


such person." 

6. Provisions of Order 32 of the Civil Pro¬ 

cedure Code shall, so far as may be, 
apply. 

7. Effect of deposit or tender without guar¬ 

dian ad litem being appointed. 


1. Legislative changes.—The words “on or by” were inserted by 
S.53 of the Transfer of Property (Amendment) Act, 1929 (XX of 1929) 
after the words “such notice may be served” in order to correct a mere 
clerical error. 

The words “Order XXXII in the First Schedule to the Code of Civil 
Procedure, 1908” were substituted for the words “Chap. XXXI of the 
Code of Civil Procedure.” The words “Chapter XXXI of the Code of 
Civil Procedure” in the old section referred to the Code of 1882. Chapter 
XXXI of the old Code corresponds to O. 32 of the Code of 1908. 


2. Scope of section.—The Code of Civil Procedure, 1908, provides 
for the appointment of guardians ad litem for minors and persons of un¬ 
sound mind, for the purpose of proceedings taken against them in Court. 
No guardian ad litem is appointed in proceedings taken by such a per¬ 
son, though he should be represented in such proceedings by a next 
friend. This'section provides for the appointment of guardians ad litem 
for persons incompetent to contract, for the purpose of certain acts being 
done by or against them, and this, not only in proceedings taken in Court, 
such as a deposit under S. 83 of the Act, but for doing acts independent 
of any proceding in Court, such as the making of a tender under S. 60 or 
the service of a notice under S. 69. 

A guardian ad litem under this section is to be appointed only when 
there is no legal curator of the property of the person incompetent to con¬ 
tract. Where there is such a curator, the notice referred to in the section 
may be served on or by such curator, and the tender or deposit, made, 
accepted or taken by him. 

In cases where a guardian ad litem is necessary to be appointed, the 
acts specified in the section cannot be said to have been validly done until 
such guardian is actually appointed. 
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A tender under S. 60 or a notice under S. 69 or S. 83 cannot obviously 
be made to, or served on, a “guardian ad litem” until such a person is 
actually appointed . 1 Nor is a deposit in Court in favour of a minor 
mortgagee valid until a guardian ad litem is actually appointed inasmuch 
as notice under the provisions of the second paragraph of S. 83 to the 
mortgagee is necessary under S. 84 to stop interest running, and such 
notice cannot be given until a guardian ad litem is actually appointed. 2 
See also section 83, Note 16 and section 84, Note 10. 


3. “Person incompetent to contract/’—These words must be read in 
the light of Ss. 11 and 12 of the Contract Act, 1872, which run as follows: 

“11. Every person is competent to contract who is of the age of 
majority according to the law to which he is subject, and who is of 
sound mind, and is not disqualified from contracting by any law to 
which he is subject.” 

“12. A person is said to be of sound mind for the purpose of making 
a contract if, at the time when he makes it, he is capable of understand¬ 
ing it and of forming a rational judgment as to its effect upon his in¬ 
terests. 

A person who is usually of unsound mind, but occasionally of sound 
mind, may make a contract when he is of sound mind. • 

A person who is usually of sound mind, but occasionally of unsound 
mind, may not make a contract when he is of unsound mind.” 

See also Note 3 on section 7. 

4. “Legal curator.”—A legal curator is a person appointed under any 
provision of law to protect the property of any person. 1 The 
guardian of the property of a ward appointed under the Guardians and 


Section 103—Note 2 

1. ( 03) 27 Bom 23 (29) : 4 Bom L R 714 
(DB), Pandurang v. Mahadaji. (Tender). 

2. The words “and the notice required by 
S. 83 has been served on the mortgagee” 
were absent in the old S. 84 and the con¬ 
clusion that for the purpose of a valid 
deposit in favour of a minor, a guardian 
ad litem must actually be appointed, was 
rested on the provision that the mortga¬ 
gor should have done “all that has to be 
done to enable the mortgagee to take the 
money out of Court.” It was held that 
this cast a duty on the mortgagor to see 
that a guardian was actually appointed : 
See (’03) 27 Bom 23 (29) (DB), Pandurang 
v. Mahadaji. 

'! (’23) 10 AIR 1923 All 183 (184) : 45 All 
273 : 71 Ind Cas 278 (DB), Khannu Mai 
v. Indarpal Singh. (Mere making of an 
application is not sufficient.) 

(’22) 9 AIR 1922 All 147 (149) : 44 All 102: 
64 I. C. 907 (DB), Khannu Mai v. Indar¬ 
pal Singh. (Contra per Stuart, J.) 

(’25) 12 AIR 1925 Mad 1017 (1018, 1019) : 
90 Ind Cas 754, Appa Pai v. Somu. (De¬ 
posit of money in Court — Minor and 
major mortgagees joined—Mortgagor not 
appointing guardian ad litem for minor— 


Tender is not valid.) 

(’14) 1 AIR 1914 Oudh 107 (108) : 16 Oudh 
Cas 261 : 22 Ind Cas 245, Shivnath v. 
Manohar Lai. 

(’22) 9 AIR 1922 All 355 (355) : 44 All 64: 
64 Ind Cas 413 (DB), Sheo Saran v. Ram 
Lagan. 

(’26) 13 AIR 1926 All 665 (666) : 48 All 
611 : 96 I. C. 1 (DB), Gokul Kalwar v. 
Chandar Sekhar. 

(’38) 25 AIR 1938 Mad 405 (408) : 182 Ind 
Cas 287 (DB) _Suppan Chettiar v. 
Rangan Chetty. (Deposit made before 
the amendment of 1929.) 

[See also (’28) 15 AIR 1928 All 311 (312' : 
50 All 655 : 108 Ind Cas 570 (DB), Ga- 
neshi Lai v. Rohni Rukumdhuj. (Deposit 
in favour of minor mortgagee with an ap¬ 
plication for appointing mother as guar¬ 
dian—Court refusing to go into the ques¬ 
tion of minority raised by mother and 
making no appointment —Held that mort¬ 
gagor had done all that is necessary for 
the appointment of a guardian—The ac¬ 
tual appointment had to be done by 
Court—Case decided under another 
point.)] 

Section—103 Note 4 

1. Wharton, Laio Lexicon, 14th Edn., 1938. 
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Wards Act, 1890, a Court of Wards in charge of the estate of a 
disqualified proprietor, a curator appointed by the Court to take charge 
of the estate of a deceased person under Part VII of the Succession 
Act, 1925, curators appointed by the Provincial Government under S. 
210 of the said Act, and the manager of the estate of a lunatic under 
the provisions of the Lunacy Act, 1912, are all, it is conceived, “legal 
curators” within the meaning of this section. But a natural guardian 
such a & the father or mother of a Hindu minor, cannot be held to be a 
legal curator and a notice or tender to him without his being appointed 
a guardian ad litem as required by this section is not valid and binding 
on the minor. 2 

5. “Requisite or desirable in the interests of such person.” — In 
Pandurang v. MahadajV Sir Lawrence Jenkins, C. J., dealing with the 
expression “requisite or desirable in the interests of such person” occur¬ 
ring in the section, observed as follows: 

“I pause here for a moment to notice the words requisite or 
desirable in the interests of such person , as it has been suggested that 
they obscure the meaning of the section. On a fuller consideration 
I am of opinion that this is not so, and that they are designedly used 
in reference to distinct events. I will make my meaning plainer by 
an illustration. If where the mortgagee is a minor it is determined 
by the mortgagor to proceed under Ss. 83 and 84, then it is requisite 
that a notice should be served; if in the case of an infant mortgagor 
those entrusted with the care of his affairs consider the mortgage- 
money should be tendered or paid, then it may be desirable in the 
interests of the minor that this should be done.” 

6. Provisions of Order 32 of the Civil Procedure Code shall, so far as 
may be, apply.—Where the fact of minority of the person in whose 
favour a deposit is made under S. 83 of the Act, is disputed, the Court 
can, under the provisions of O. 32 R. 3 of the Civil Procedure Code, make 
an enquiry into the matter. 1 Where the proposed guardian refuses to 
act as such, the Court can under O. 32 R. 4 of the Code, appoint an officer 
of the Court as the guardian ad litem for the purposes of this section. 2 

7. Effect of deposit or tender without guardian ad litem being ap¬ 
pointed.—It has been seen in the Notes on S. 84 that in the case of non- 
possessory mortgages, interest will not cease to run unless the tender or 
deposit, as the case may be, is valid. In the case of possessory mortgages, 
the mortgagee will not lose his right to continue in possession and the 
mortgagor cannot get any mesne profits unless and until a valid tender 

Vto or deposit has been made. 1 A deposit in favour of a minor usufructuary 
mortgagee without a proper guardian ad litem being appointed for him 
under the provisions of this section is not a valid deposit, and the mort- 


2. (’22) 9 AIR 1922 All 355 (355, 356) : 44 
All 64 : 64 Ind Cas 413 (DB), Sheo Sa¬ 
yan v. Ram Lagan. 

Section—103 Note 5 

1. (’03) 27 Bom 23 (28) : 4 Bom L R 714 
(DB). 

Section—103 Note 6 

1. (’28) 15 AIR 1928 All 311 (312) : 50 All 
655 : 108 Ind Cas 570 (DBX, Ganeah Lai 


v. Rohni Rukumdhuj. 

2. (’23) 10 AIR 1923 All 183 (184) : 45 M) 
273 : 71 Ind Cas 278 (DB), Khannu Mai 
v. Indarpal Singh. (Letters Patent appeal 
from AIR 1922 All 147 : 44 All 102—The 
view taken by Lindsay, J., confirmed.) 

Section—103 Note 7 
1. See Note 19 on Section 84. 




1594 [S 104 N 1] 


POWER TO MAKE RULES 


gagor cannot claim any mesne profits from the former from the date of 
his deposit. 2 


Power to make rules. 


104 . The High Court may, from time to time, make rules consistent 

with this Act for carrying out, in itself and in the 
Courts of Civil Judicature subjept to its superinten¬ 
dence, the provisions contained in this Chapter. p* 

^ V' * A ^ » 

Synopsis y *ki> ^ • V 

1. Scope of the section. —M/'t, 


2. “Consistent with this Act,” etc. 


(K, 




1. Scope of the section.—This section empowers the High Court to 
make rules consistent with this Act for carrying out in itself and in sub¬ 
ordinate Courts, the provisions contained in Chap. IV of the Act. 1 It is 
an enabling provision; it is not obligatory on the High Courts to frame 
any rules. 2 


Before the year 1908 when Ss. 85 to 90 of this Act were repealed and 
were re-enacted in the Code of Civil Procedure, 1908, there was a differ¬ 
ence of opinion as to whether, in the absence of rules framed under this 
section, the rules enacted in the Civil Procedure Code, 1882, could be 
applied to mortgage suits and to the execution of mortgage decrees 
passed under the provisions of this Act. One set of cases held that they 
could be applied. 3 In the undermentioned case 4 the High Court of Cal- 


2. t (’26) 13 AIR 1926 All 665 (666, 667) : 
48 All 611 : 96 Ind Cas 1 (DB), Gokul 
Kalwar v. Chandar Sekhar. 

(’30) 17 AIR 1930 All 609 (610) : 124 Ind 
Cas 191 (DB), Mt. Phul Kuar v. Reivari 
Singh. 

Section 104—Note 1 

1. (’02) 25 Mad 244 (254, 271) : 12 Mad L 
Jour 279 (FB), Mallikarjanadu Setti v. 
Lingamurti Pantulu. 

2. *(’02) 25 Mad 244 (271) : 12 Mad L Jour 
279 (FB), Mallikarjanadu Setti v. Linga¬ 
murti Pantulu. (It was not the intention 
of the Legislature that the code of rules 
contemplated by S. 104 should be an ex¬ 
haustive and self-contained code.) 

(1900) 4 Cal W N 474 (479) (DB), Dak - 
shina Mohan v. Basumati Debi. 

(’08) 12 Cal W N 282 (284) (DB), Harish 
Chandra v. Jagabandhu. 

3. (’02) 25 Mad 244 (257, 258) : 12 Mad L 
Jour 279 (FB), Mallikarjanadu Setti v. 
Lingamurti Pantulu. (Section 310A and 
311, C.P.C., held applicable to sales in 
execution of mortgage decrees.) 

(1900) 4 Cal W N 474 (475, 479) (DB), Dak- 
shina Mohan v. Basumati Debi. 

(’09) 31 All 346 (348) : 2 Ind Cas 400 (401) 
(DB), Than Chand v. Jagannath. (Provi¬ 
sions of Section 310A, C.P.C., held appli- 
cnfolo ) 

(’01) 25 Bom 104 (106, 107) : 2 Bom L R 
635 (DB), Krishnaji v. Mahadev. (Provi¬ 
sions of S. 310A, C.P.C., 1882, held appli¬ 
cable to sales held in execution of mort¬ 


gage decrees passed under T. P. Act.) 

(’08) 12 Cal W N 282 (284) (DB), Harish 
Chandra v. Jagabandhu. (Obiter.) _ 

(’99) 22 Mad 286 (288) (DB), Tirumal Rao v. 
Dastaghiri. (Section 310A applies where 
a sale of immovable property has taken 
place under a mortgage decree.) 

[See also (10) 37 Cal 897 (904) : 6 Ind Cas 
813 (815) (DB), Bipin Behary v. Jotindra 
Nath. (Section 291 of the Co^e of 1882, 
which was applied to mortgage sales by 
rules framed by the High Court is not in 
conflict with the provisions of S. 89, T. P. 
Act.) 

(’05) 1 Cal L Jour 31 (36) (DB), L. J. Mac¬ 
kintosh v. N. S. Watkins.] 

4. (’98) 25 Cal 703 (709, 710) : 2 Cal W N 
353 (FB), Kedar Nath v. Kali Chum Ram. 
(23 Cal 682 overruled.) 

[See also-<’03) 8 Cal W N 102 (104) (DB), 
Hatem Ali v. Abdul Gaffur. (Section 258, 
C.P.C., does not apply to an application 
made under S. 89, T. P. Act, the section 
not having been made applicable by any 
rule issued by the High Court under S. 
104, T. P. Act.) 

(10) 5 Ind Cas 101 (102) (DB) (Cal), 

Kesliab Chandra v. Rajendrg Nath. (After 
the issue by the High Court of the Rules 
under S. 104, T. P. Act, the provisions of 

S. 248, C. P. C. of 1882, cannot be held to 
apply to proceedings in execution of 
mortgage-decrees, that section not hav¬ 
ing been extended to such proceedings.)] 
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VieW **! at this section w °uld not have been introduced 
into this Act if the provisions of the Code were applicable to mortgage 

•suits *nd the execution of mortgage decrees and that, therefore, the exist¬ 
ence of this section must be taken to show that, in the absence of any 
rules framed under this section, the provisions of the Code would not be 
•applicable to such suits and decrees. The High Court of Calcutta, appa¬ 
rently on this assumption, framed rules under this section extending 
-certain sections of the Code of 1882 to the execution of mortgage 
decrees. 4 The repeal of the sections of this Act relating to the proce- 
, uure in cases of rhortgage suits and their re-enactment in the new Code 
•of Civil Procedure, 1908, makes it now clear that mortgage suits and the 

•execution of decrees passed therein are governed by the provisions of 
the Code. 4 *. 


The question, however, remains as to the nature of the rules contem¬ 
plated by the section. In Mallikarjunadu Setti v. Lingamurti Pantulu , 5 
Mr. Justice Bhashyam Ayyangar observed as follows: 

“Section 104 of the Transfer of Property Act does not, in my 
■opinion, primarily contemplate the making of rules for the execu¬ 
tion of decrees passed under Chap. IV of the Act, such rules being 
already provided for by Chap. XIX of the Civil Procedure Code, 
supplemented as they are by Ss. 87, 89 and 93 of the Transfer of 
Property Act. What the section contemplates is the making of rules 

•for ‘carrying out the provisions’ in the chapter.The sections 

relating to foreclosure, sale and redemption do not provide for suc¬ 
cessive redemptions and foreclosures and for the adjudication and 
enforcement of the rights of puisne mortgagees and of other persons 
having an interest in the property comprised in the mortgage who 
are joined as parties to the suit. No inconsiderable number of mort¬ 
gages on which suits are brought are really ‘anomalous mortgages’ 

1 and adequate provision is not made in the chapter for dealing with 
such suits and for working out the rights and liabilities flowing 
•therefrom. The rule-making power conferred on the High Court 
by S. 104 is, in my opinion, principally intended to regulate the proce¬ 
dure to be adopted for carrying out these and similar provisions con¬ 
tained m the chapter.” 


The view expressed by Mr. Justice Bhashyam Ayyangar would seem to 
e applicable even how, though the procedure as to mortgage suits has 
been dealt with in detail in O. 34 of the Civil Procedure Code, 1908. In 
cases where the Code does not provide specifically for any particular 
contingency relating to the carrying out of the provisions of this chapter 
rules may be framed under this section. 


4a. (’04) 31 Cal 373 (377) (DB), Shyam 

Kishen v. Sunder Koer. (Section 291, C.P. 
Code (1882), made applicable to sales 
under T. P. Act by the rules made by 
High Court under S. 104, T. P. Act.) 

<’07) 34 Cal 150 (159) : 34 Ind App 9 (PC), 
Sunder Koor v. Rai Sham Krishen. 

4b. t(’14) 1 AIR 1914 Oudh 289 (290) : 26 
Ind Cas 177, Allahabad Bank Ltd. Luck- 
mow v. Suraj Kuar. (In the absence of 
any rules framed by the High Court 
Kinder S. 104, T. P, Act, fixing the “court 


rate” the rase is governed by S. 34, C. P. 
Code, and it is quite competent to a Court 
in a suit on a mortgage bond to award 
interest at the contract rate of 1\ per 
cent, per annum till the date of realisa¬ 
tion.) 

(’17) 4 AIR 1917 Mad 128 (131) : 38 Ind Cas 
1 (DB), Ramasami v. Govinda. (Per 

Bakewell, J.) 

5. (’02) 25 Mad 244 (273) : 12 Mad L Jour 

3 9 . W- n ... 
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i. 

Gan rules be framed under this section which are inconsistent with 
the provisions of the Code? In the underment : oned case, 6 the question 
arose whether a rule applicable on the Original Side of the High Court 
which had been framed by the High Court of Bombay, under this section, 
but which was inconsistent with a provision in the Code of Civil Proce¬ 
dure applicable to the case, would prevail over the latter. Marten, C. J., 
•bserved: 

% 

“I would further hold that as the original side rules ^re specially 
framed under the Transfer of Property Act to deal with cases 
arising on the original side, then if and in so far as they are incon¬ 
sistent, they should prevail over the very general terms of the 
Civil Procedure Code, which would apply to the mofussil.” 

On the other hand it was held by the Madras High Court in the case noted 
below 7 that so far as the Courts subject to the superintendence of the 
High Court were concerned, no rule could be framed under this section 
inconsistent with the provisions of the Civil Procedure Code. Mr. 
Justice Bhashyam Ayyangar observed: 

“Section 104 of the Transfer of Property Act must be read 
subject to S. 15 of the Charter Act which provides that the High 
Court shall have power to make and issue general rules for regu¬ 
lating the practice and proceedings of all Courts which may be 
subject to its appellate jurisdiction, provided that the rules so 
made are not inconsistent with the provisions of any law in force. 

... . If S. 104 of the Transfer of Property Act were construed as en¬ 
larging the powers thus conferred upon the High Court, so as to 
make it competent for the High Court to substitute its own rules 
for those contained in the Civil Procedure Code, or to make rules 
which are inconsistent with the provisions of the Civil Procedure 
Code, S. 104 of the Transfer of Property Act will be ultra vires of 
the Indian Legislature; for under S. 22 of the Indian Councils 
Act (24 & 25 Viet., Cap. 67) it is beyond the power of the Govern¬ 
or-General in Council to make any law affecting the provisions of 
any Act passed in the same session of Parliament, and the Indian 
High Courts Act (24 & 25 Viet., Cap. 104) was passed in the same 
session as the Indian Councils Act.... The power to make rules 
for regulating the practice and proceedings of the subordinate 
Courts is not conferred upon the High Court by Letters Patent, 

but by S. 15 of the Charter Act itself, and such power therefore 

can in no way be affected by the Indian Legislature.” 

2. “Consistent with this Act,” etc.—^A ruTe framed by the High 
Court under this section must be consistent with this Act. Otherwise 

it would be ultra vires . 1 The rule-making power is further limited 

to carrying out the provisions of Chap. IV. If the rule framed goes 
beyond this it would be ultra vires. 2 


*• (’28) 15 AIR 1928 Bom 123 (128) : 52 
Bom 459 : 108 Ind Cas 794 (DB), Vrajlal 
Jiwandas v. Venkataswami. 

7. (*02) 25 Mad 244 (271, 272) : 12 Mad L 
Jour 279 (FB), Mallikarjanadu Setti v. 
Lingamurti Pantulu. 


Section—104 Note 2 

1. (’98) 25 Cal 703 (708, 709) : 2 Cal W N 
353 (FB). Kedar Nath v. Kali Chum. 

2. (’02) 25 Mad 244 (254) : 12 Mad L Jour 

279 (FB), Mallikarjanadu Setti v. Linga¬ 
murti Pantulu. / 




Overlooking of Precedents ieadV^tot^ 

Erroneous Decisions 

"Ignorance of the Judge la the misfortune of the Innocent." Latin Maxim . 

1953 S. C. 478 (Pr. 20) (AIR V 40 C 118)— "It cannot be disputed that the 
High Court, even though it was hearing an appeal from an order of acquittal, had full 
powers to review the entire evidence on the record and reach its own conclusion that 
the acquittal order should be set aside. But, as the Privy Council pointed out in 
Sheoswarup v. Emperor , 1934 p. o. 227 (2) (air v 21) in exercising these powers the High 
Court should and will always give proper weight and consideration to such matters 

as :.The High Court, in our opinion, did not clearly keep before it these rules 

and principles well known and recognised in the administration of criminal justice.” 

1953 S. C. 473 (Pr. 7)(AIR V 40 C 116) — "It is unfortunate that the last 
mentioned case (i. e. (1949) 29 Tax cas 395) was not brought to the notice of the 
High Court before the judgment under appeal was delivered. ” 

1952 S. C. 358 (361) (Pr. 12) (AIR V 39) _ “ This decision (Md, 
Keramuttullah MiaJi v. Eeamutulla, 1919 cal. 218 ) (air v 6) was reached on 19-7-1918, 
i. e. almost 6 months after the decision of their Lordships of the Privy Council (in 1918 
P. O. 11 (air v 6)), but it does not appear that the ruling was brought to the notice of 
the learned Judges of the Calcutta High Court.’* 

1953 S. C. 459 Pr. (10) (AIR V 40 C 111) —"It seems to us that the attention 
of the High Court was not drawn to this Court’s decision in Surajpal Singh's ease (1952 
0 . O. 62 (air v 39)) wherein it was pointed out that .... compelling reasons.” 

1943 Privy Council 189 (191) AIR V 30) — In an appeal from Allahabad 
the question for decision involved was as to the inherent power of the Court to grant 
restitution to the successful defendant. Their Lordships observed: "The decision of the 
Board in 1919 P. 0. 55 (air v 6) was not cited in either of the Courts in India .... The 
application now before the Board .... invoked the powers of the learned Subordinate 
Judge to assess the sum due by way of restitution .... by the method laid down in 
1919 P. O. 65 (AIR v 6), . . . For this purpose the case must go back to the Court of the 
Subordinate Judge....” 

1922 Privy Council 11 (13) (AIR V 9) — Section 89, T. P. Act, 1882 , 
ended after providing for the decree "and thereafter the defendants’ right to redeem 
and the security shall both be extinguished.” These words do not occur in either the 
foreclosure section of the Act of 1882 or the corresponding rule of o. 34, Civil P. C. 

“The difficulty which had arisen as to these words in several cases, e.g., Vanmika- 
linga v. Chidambara , (1905) 1 . l. r. 29 Mad. 37 — which case, it may be mentioned, 
does not seem to have been brought to the notice of the Board in Uet Ham s case, 1918 
p. 0. 84 (air V 5)— therefore no longer arises.” 

1956 All. 338 (Pr. 22) (FB)(AIR V 43 C 125)—"A learned single Judge of this 
Court held in Chunna Lai v. Governor-General in Council , i960 all. 89 (a i r v 37 0 80) 
that if the consignor could establish that the consignee was merely a commission 
agent he could sue. It seems that the earlier cases of various High Courts were not 
placed before the learned Judge except for one case of the Madras High Court which 
he distinguished.” 

1954 All. 557 (Pr. 7) (A. I. R. V. 41 C. 192)—"No doubt, a contrary view was 
expressed by single Judge of this Court in Damodar Swarup v. State, cri. Ref. no. 287 
of 1951 decided by Brij Mohan Lai J. on 4-12-1951 (all.) but obviously ^his attention 
was not invited to these and'other 1 cases previously decided by this Court.” 

1955 Andhra 112 (Pr. 9) ((S) A.*I. R. V 42 C. 41) — "A careful perusal of 
that judgment (1954-9 m. l. J. 707) shows that none of the cases cited before me were 
placed before the learned Judge, who states at p. 708 of the report as follows: I have 
no doubt that, if the learned Judge’s attention had been drawn to the Benoh decision 
of the Madras High Court in Narayayyan v. Nageswarayyan, ((1894) 17 Mad. 889), the 

learned Judge would have followed it and come to a different conclusion.” 

Bide DP. 1956 (4 pp.) 
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LOOKING Of PRECEDENTS LEADS TO ERRONEOUS DECISIONS 






1955 Andhra 49 (Pr. 27) ((S) A. I. R. V. 42 C. 21) — “I am really surprised 
that the Courts below summarily dealt with the question of estoppel and regarded the 
matter so simple that they did not even refer to the decision of the Privy Council or 
the Full Benches of the Allahabad, Bombay and Madras High Courts or even the 
passages from the leading Text books. I wish to condemn the practice of the Subordi¬ 
nate Judiciary in not referring to the decisions which are binding upon them. By a 
casual reference to the leading text books, the courts below should have discovered that 
the Full Bench case in 1929 Mad. 502 (air v 16) has at least an important bearing in 
deciding the question of estoppel. It is the bounden duty of the members of the bar 
and the Judges who administer the law to keep themselves informed of the march and 
progress of law, i.e. statutory and case law. If every illiterate man is presumed to know 
law and ignorance of law is no excuse, it is all the more important that those who are 
concerned in the administration of law, namely the members of the Bar and the Judges 
should read the law Reports regularly and be aware not only of the latest reports, but 
also decisions of the Supreme Court and the High Courts.” 


1955 Bom. 227 (Pr. 6) ((S) A. I. R. V. 42 C. 57)—“With very great respect to 
the Federal Court, Mr. Justice Kania completely overlooked the judgment of the 
Bombay High Court (in 1945 Bom. 315 (air v 32)) to which reference has been made and 
to which he was a party.” 

1954 Bom. 273 (Pr. 11) (A. I. R. V. 41 C. 78)—“It does not appear to have 
been brought to the notice of the learned Judges (in 1951 pun. 324 (a. i. r. v. 38 c 79)) 
that the view which they were taking was opposed to the consensus of judicial opinion 
amongst the other Indian High Courts.” 


1954 Cal. 412 (Pr. 9) (A. I. R. V. 41 C. 141) — “Unfortunately the earlier 
decision in the case of ll cal. l. J. 87 was not brought to the notice of the learned- 
Judges in Afazuddi’s case, (39 cal. 133) with the result that the expression ‘Projabili’ was 
held to include the creation of a tenure in the latter case, while the decision in the 
former case was to the contrary.” 

1955 Hyd. 28 (Pr. 15) ((S) A. I. R. V. 42 C. 7) (F. B.) — “After carefully 
considering the views expressed in the aforesaid two sets of authorities reported in the 
Urdu Law Reports, one thing is clear that the first set of rulings followed the line 
taken by the former British Indian High Courts and that a Full Bench of the pre-consti- 
tution High Court of the State has also expressed similar view in 9 Ain-e-Deccan 530 (Q); 
as against this the later set of cases so far as the Abkari Act is concerned are decisions 
by Division Benches, which did not consider the Full Bench ruling referred to above 
which was evidently not brought to their Lordships’ notice.” 

1955 Mad. 78 (Pr. 5) ((S) A. I. R. V. 42 C. 21)—'“But neither of the decisions 
of the Privy Council, viz., 22 all. 149 (p. c.) and 1924 P. c. 226 (air v ll) appear to have 
been placed before the learned Judges (in 1925 Bom. 501 (air v 12)) and if the learned 
Judges had before them the principle governing such cases as laid down by the Privy 
Council, it was not likely that they would have taken a strict and narrow view of the 
scope of the proviso 6 to s. 92, Evidence Act.” 


1955 Mad. 341 (Pr. 6) ((S) A. I. R. V. 42 C. 92) (F. B.) — “The Full Bench 
in 1936 Mad. 324 (air v 23) which till then governed the practice on the original side of 
this Court, does not appear to have been placed before the learned Judge, in (1953 Mad. 
858 (air v 40 c 335)) as it should have been by the learned Advocates on the original 
side who appeared in that case.” 


1954 Mad. 788 (Pr. 23) (A. I. R. V. 41 C. 260) (F. B.)_“Before leaving this 
case, we have to point out, that had the learned Advocate for the respondent, when the 
case was referred to the Full Bench, brought to our notice, the cases which he cited 
before the Full Bench, we might not have referred the matter to the Full Bench and 
therefore the remarks by the Full Bench “therefore a reference to the Full Bench was 
not strictly necessary” would not have been made. Before us only two decisions were 
cited and the learned AdvocjtfftfSffSlther side suggested a reference to a Full Bench.” 
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A. 1. R. Commentaries Judicially Noticed. 





» Jt? 53 5* C ; 23 ( 27 ) R- V. 40 C 7)— [Touching the revisional jurisdiction of 

,, Court set out in s. 115, Civil P. C.] “A large number of cases have been 

collected m Edn. 4 of Chitaley & Rao’s Code of Civil Procedure (vol i) which only serve 

to show that the High Courts have not always appreciated the limits of the jurisdiction 
conferred by this section.” 

1949 P. C. 156 (158) (A. I. R. V. 36. C 47)— Sir John Beaumont _"There have 

been no doubt, decisions in some High Courts in India which lend support to the view 

j . ^.., J ?, dgG3 acted * The cases are collected in Edn. 4 of Chitaley and Rao on 
the Code of Civil Procedure Vol. I, page 1105.” 

. . ( . 1949) 15 ^ M ^S yan h Joun 134 (135 )—Per Storr J.—" On the point relating 
to section 127, Civil Procedure Code (corresponding to o. 9 , r. 13 in Indian Civil P. C.), 

raised in this appeal .... A. I. R. Commentaries, Code of Civil Procedure (4th Edition, 
1944) at page 1755 states: ‘But a person who is not a party though he may be interested 
m the suit is not entitled to apply under this rule’ .... Agreeing with the views 
exp resse d above, I am of the opinion that section 127, Civil Procedure Code, is not 
available to a person who is not a party to the suit . . . .” 

^ 95 . 5 I' f K ;} (Pr * 5) ((S) A * L R * V ‘ 42 C * Shahmiri /—"As stated in 
Chitaley s Code of Criminal Procedure (1950) Edition) a valid divorce of the wife by 

the husband where it is sanctioned by personal law, puts an end to the marital rela¬ 
tion and the status of husband and wife, and no order for maintenance can be made 
subsequent to the date of such divorce.” 

1955 Mad. 100 (Pr, 16) ((S) A. I. R. V. 42, C 28), Bamaswami J .—"T e 
most exhaustive, lucid and analytical commentary on Art. 14 is to be found ; n ufrg 
recently published A.I.R. Commentaries on the Constitution of India, Vol. 1 pp. r 
I ana greatly indebted to this monumental work in the preparation of tK, dr jjK/i 
It is now well settled as these learned commentators of what may le» ■ a 

described as the Indian Willoughby that this conception does not involve" be jUSk of 
absolute equality among human beings which is a physical impossibility v 

1955 Mad. 350 (Pr. 31) ( (S) A. I. R. V. 42 C. 94), Bamasivami\T .—"Some 
of the decisions relating to Rent Control Acts and their being uphpld as valid are 
collected in the characteristically exhaustive and meticulously acci&te A. I. R. Com¬ 
mentaries on the Constitution of India Vol. I pp. 439-440 and are -indicated below— 
Bamandas v. State of Uttar Pradesh , 1952 all 703 at p. 705 (air v 39) (fb) . ” 

(l 1955 Mysore 81 (Pr. 22) ((S) A. I. R. V 42 C. 27), Vasudevamurthy /._ 
Interference by the Court will be warranted by the law when even an executive 
authority is not exercising its powers bona fide for the purpose contemplated by the 
law or influenced by extraneous and irrelevant considerations and where injustice has 
resulted —See the Constitution of India by V. V. Chitaley 1954 Edn. Vol. 2 pp. 1799. 
1800.” 


1956 Sau. 54 (56) (Pr. 3) (A I R V 43 C 18) — Shah G. /. _ "The question 
has been considered in a lucid and exhaustive note in the Constitution of India by 
Chitaley and Rao Vol. 1 (n. 2 at pp. 183-185) which is in accord with the view of 
Ohagla 0. J. and we are in agreement with this view.” 


1956 Trav.-Co. 127 (Pr 12) (A I R V 43 C 52)— Varadaraja Iyengar /.—"The 
error may be one of fact but is not limited to matters of fact and include also errors 
of law. But the law must be definite and capable of ascertainment. An erroneous 
view of law on a debatable point or.a wrong exposition of the law or a wrong appli¬ 
cation of the lijw or a failure to apply thu uuuprtpriate law cannot be considered a 
mistake or error apparent dn^hVbwe Oifrfielraibg a. See Chi talev^C. P. 0. Vol. TTT, 
pp.yW49.50, ffthisdn.” . u, niVl<5frvM 
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